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ISSUES

I. Does a Wisconsin court have the authority to award compensatory
damages as a remedial sanction for contempt of court where
defendants have committed more than 16,000 intentional violations of
a court order over a period of two and a half years?

The Court of Appeals answered "Yes."

2. Does a Wisconsin court have the authority to award damages for
breach of contract where, contrary to the express provisions of a
settlement agreement and consent decree, thousands of Milwaukee
County Jail inmates were held for more than 30 hours in the jail's
booking area without beds and in squalid, unsafe, and degrading
conditions?

The Court of Appeals did not answer this question, deeming it
unnecessary to resolution of the appeal.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Plaintiffs-Appellants ("plaintiffs" or "the plaintiff class") agree with

the statement on oral argument and publication submitted by Defendants

Respondents-Petitioners ("defendants" or "the County").

STATEMENT OF THE CASE

Plaintiffs filed this action on July 25, 1996, seeking declaratory and

injunctive relief from overcrowding and other conditions at the Milwaukee

County Criminal Justice Facility that violated the Constitution of the State of

Wisconsin. (RI2). On June 19, 2001, the Circuit Court, the Honorable

Thomas Donegan presiding, approved a settlement and consent decree
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("decree") between the county defendants (the Sheriff of Milwaukee County

and Milwaukee County) and the plaintiff class. (RI61, App. 35-84).1 The

decree defined the class as "all persons who are now or in the future will be

confined in the Milwaukee County Criminal Justice Facility Gail-or-MCJ)."

(RI61, App. 35; R154).

On September 13, 2004, plaintiffs filed a Motion To Enforce

Settlement Agreement and Consent Decree, seeking both contempt-of-court

and breach-of-contract remedies based on, in relevant part, defendants'

admission of having held over 13,000 inmates in the jail's booking room in

excess of 30 hours in violation of the decree. (R240, 241, 242). On

November 15, 2004, the Circuit Court, the Honorable Jeffrey Kremers

presiding, found that the defendants had violated the consent decree and

allowed further discovery as to plaintiffs' entitlement to contempt and/or

contract remedies. (R306: 14-18). On January 6, 2006 - following discovery,

submission of affidavits and other evidence, briefing, and argument - the

Circuit Court, the Honorable Clare L. Fiorenza presiding, found the

defendants in contempt of court and in breach of their agreement for 16,662

violations of the decree, but held that the victims of the defendants'

misconduct could not recover damages to compensate them for the harm they

suffered. (R282, App. 21-34).

On April 3, 2006, the plaintiffs appealed. (R299). On January 29,

2008, the Court of Appeals issued a published decision reversing the Circuit

Court and remanding the case for further proceedings. (App. 1-20),2008 WI

App 18, _ Wis. 2d _,746 N.W.2d 553. Relying in part on this Court's

I"R" refers to the record in this case. "App." refers to the Appendix to Brief of
Petitioners. "County Br." refers to the Brief ofDefendants-Respondents-Petitioners.
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recent decision in Frisch v. Henrichs, 2007 WI 102, 304 Wis. 2d 1, 736

N.W.2d 85, the Court of Appeals, in an opinion authored by Judge Kessler

and joined by Judge Wedemeyer, held that "the remedy of sanctions under

Wis. Stat. § 785.04 for continuing contempt, as described in Frisch, is

applicable to the contempt found by the trial court here." (App.4). Judge

Fine issued a concurring opinion; he agreed with the majority's result and

most of its opinion but stated that, in his view, Frisch "changed nothing" and

that, "[u]nder Wis. Stat. § 785.04(l)(a)'s forthright and unambiguous

directive, the plaintiffs are entitled to be compensated for the losses and

injuries they suffered as a result of Milwaukee [County]' s clear and blatant

contempt." (App. 20). The Court of Appeals remanded the case to the trial

court for determination of the amount of the sanction and for such further

proceedings as may be appropriate. (App. 19, ~ 24).2

STATEMENT OF FACTS

The consent decree approved by the Circuit Court on June 19, 2001,

provides in pertinent part:

C. As of 3121/01, and thereafter, no jail inmate shall be
required to sleep on a mattress on the jail floor or on the
jail floor. There shall be no inmate in the jail for longer
than thirty hours without being assigned to a bed
approved by regulations of the Wisconsin Department
of Corrections for overnight housing. (See Paragraph
D, next following).

D. . .. Since there are no beds in the booking room, a
number of inmates may be placed there for not more
than thirty hours. County defendants will exercise best

'The Court ofAppeals did not discuss the breach-of-contract claims because it found
them unnecessary to resolution of the appeal. (App. 19 '\I 24).

3



efforts to limit any inmate's stay III booking-open
waiting to twenty-four hours.

(RI54:4 § II, ~~ C and D, App. 38).

Based on the record in this case, the trial court found that the defendants

committed 16,662 intentional violations of the 30-hour provision of the

consent decree. (R282:5, App. 25). In findings of fact that were based in

substantial part on admissions by the defendants' and were accepted and

quoted at length by the Court of Appeals (see App. 7-8 '\f 5): the trial court

found that the sheer number of these violations was "staggering" (R282:5,

App. 25); that the violations spanned two and a halfyears, from approximately

November 200 1 (only months after the consent decree was approved by Judge

Donegan) until May 2004 (shortly after plaintiffs brought the violations to the

court's attention) (id.); that county officials had the capability to track how

long inmates were being held in booking-open waiting, and that they in fact

did so by maintaining a list of inmates held longer than 72 hours (id. at 5-6,

App. 25-26); and that county officials were specifically put on notice of non

compliance with the consent decree in December 2002 and January 2003,

when deputies' complaints of overcrowding, understaffing, and unsafe

conditions in the booking area brought the Sheriff and Principal Assistant

Corporation Counsel before the County Board Committee on Judiciary, Safety,

'See. e.g., (R242, Ex. 3) (48-hour average stay in booking); (R257:84-88) (n-hour
shower lists); (R258:3,5) (violation summaries from county data); (R255:4-7), (R257:47,
54, 56, 69, 73, 76-78) Gail staff depositions on holding cell conditions); (R255: 17-26,
R277:8-12, R257:14:16, 21-23, 26-28, 31-35, 39-44) (command staff knowledge of
violations); (R255:20c21, R258:1, 6-13) (county board committee hearings on booking
area conditions).

4The Supreme Court ordinarily does not reexamine a court of appeals' determination that
a circuit court's findings of fact were based on sufficient evidence. See Currie v.
Schwalbach. 139 Wis. 2d 544, 552, 407 N.W.2d 862 (1987).
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and General Services (id. at 6-7, App. 26-27).

The trial court also found that plaintiffs had documented conditions in

the booking-open waiting area that were "unacceptable, if not appalling,"

including "overly crowded conditions, inmates who were forced to sit or sleep

on the floor next to urinals, inmates who had to sit up for hours and hours, lack

of hygiene, unsanitary conditions, inmates who were not given pillows or

blankets to sleep on, cells that were infested with bugs, cold temperatures,

bodily fluids on the floor and bad odors." (R282:7, App. 27).' The Court of

Appeals accepted these findings as well. (App. 7-8 ~ 5). As the trial court

further found, and as the Court of Appeals confirmed, these conditions "were

not directly contradicted by the Affidavits submitted by Milwaukee County."

(R282:7, App. 27); (App. 7 ~ 5). The trial court further found that, between

November 2001 and Apri12004, 4,811 inmates were held in this environment

in booking for more than two days, and 719 inmates were held there for more

than three days - some in excess of 100 hours. (R282:7, App. 27).

Now, however, the County belatedly urges this Court to overturn or

disregard these factual findings. Referring in its brief to what it describes as

the "amenities" ofthe booking area (County Br. 11), the County paints a lovely

picture of conditions there; this idealized picture, however, is entirely at odds

with the facts established in the record, found by the Circuit Court, and

affirmed by the Court of Appeals.

The County argues in this Court that "pressures and limitations that are

'See also (R256) (describing, inter alia, sleep deprivation; lack of access to toilets,
showers and clean clothes; fear of violence). Attached as an appendix to plaintiffs' brief
in the Court of Appeals (Cl. App. App. 115-124) is a sunnnary of affidavits submitted by
members of the plaintiff class, reprinted from Plaintiffs' Brief in Support of Motion To
Impose Remedial Sanctions for Contempt of Court and To Award Monetary Damages
for Breach of Contract, (R255: 8-15).
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outside its control" caused its maSSIve violations of the consent decree.

(County Br. 15). However, the trial court found to the contrary, noting that it

was "quite telling" that the 30-hour violations ceased immediately after

plaintiffs filed their motion seeking discovery. (R282:10, App. 30). "The

speed at which Milwaukee County was able to remedy the problem and

improve the conditions in the booking area demonstrates that had the County

made a serious effort to comply with the thirty-hour requirement, it could have

prevented the violations." Id. These findings are fully supported by the

record. More than halfthe violations (8,405) occurred ajterplaintiffs' counsel

began seeking information from defendants in the spring of 2003 regarding

compliance with the 30-hour rule. See (R242:1-3; R257:2-3, 369-387;

R258:3). Counsel made several requests for this information between April

2003 and April 2004, but defendants denied that any significant violations had

occurred and refused to provide any documentation. (R257:3, 370). It was not

until April 2004 that, in response to plaintiffs' motion for permission to

conduct discovery, defendants finally admitted in court that they had

committed thousands of violations over the previous two and a half years.

(R242:1-5; R257:2-3.)'

'Contrary to the County's suggestion (County Br. 9 n.5), the record shows that plaintiffs'
counsel made repeated efforts to obtain information pertaining to defendants'
compliance with the decree, including the 30-hour rule, but were denied the information
necessary to prepare meaningful compliance reports. The record shows that 6,140
violations occurred after defendants' emphatic denial on September 4, 2003, that any
imnates were forced to sleep on the floor (R257:3; R258:3); that 3,474 violations
occurred after November 2003, when plaintiffs' counsel alerted defendants to an
anonymous tip that inmates were being temporarily moved to avoid reporting high
numbers in booking and that inmates were being held without beds for multiple days
(R258:3; R302:23-24; R242:1-2);and that 3,226 violations occurred after December
2003, when plaintiffs' counsel toured the jail, questioned the deputy inspector in charge,
and submitted a letter to defendants' counsel requesting specific data on length of stay in
booking and access to booking room log books (R242:3, R232:7-1O; R258:3). The
violations stopped almost immediately after defendants' April 2004 in-court admission.
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Contrary to the County's assertion (County Br. 17-18), there is ample

evidence in the record that the jail's "command staff' had knowledge of the

magnitude ofthe 30-hourviolations. As the Circuit Court found and the Court

of Appeals affirmed:

Milwaukee County officials had the capability to track how long
inniates were being held in the bbbking/()pen waiting area....
Inmates who were held in booking for longer than seventy-two
(72) hours were given showers and new clothes.... [T]he
existence of the shower list also demonstrates ... that theCounty
actually knew that the Consent Decree was being violated.

Milwaukee County was put on notice of problems in the
booking area in December of 2002 and January of 2003 when
the County Board Judiciary Committee was forced to respond to
complaints from Sheriff s Deputies that overcrowding in the
booking area was creating unsafe working conditions ....

(R282:5-6, App. 25-26; App. 7'11 5).

It was, indeed, "beyond [the trial] Court's comprehension how over 16,000

violations of the Consent Decree could go undetected." Id.

As in the courts below, the County also argues in this Court that its

compliance with other provisions of the consent decree should excuse its

massive failure to comply with the 30-hour mle. (See, e.g., County Br. 13

19).' This contention was flatly rejected by the trial court, which found as

See (R257:6-10). See also (R235) (plaintiffs' stams report and exhibits).
'The County attempts to hide behind the supposed complexity of "myriad provisions
relating to population control measures and the medical, dental, and psychiatric care of
inmates in the Jail." (County Br. 7). However, the population limits in part I of the
decree, for which defendants are directly responsible, are short, simple and direct. The·
County must not exceed the overall jail population limit and the limit on numbers in
booking, and it must, under no circumstances, house inmates in the booking room, which
has no beds, past 30 hours. (R154:6-7, App. 38-39). The health services provisions of
the decree are distinct from the populations limits and are under the supervision of an
appointed expert monitor. (RI54: 9-19, App. 41-51).
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follows: "When 16,662 inmates are forced to spend days in a crowded

booking area in the condition described by the affiants, this Court cannot find

that Milwaukee County has substantially complied with the terms or the

purpose of the Consent Decree. The sheer number and seriousness of those

violations cannot be overlooked simply because Milwaukee County complied

with some of the provisions." (R282:l0, App. 30).

Based upon the totality of the circumstances, the Circuit Court found,

and the Court of Appeals affirmed, that defendants' actions were intentional

and constituted contempt of court. (Id. at 8, App. 28; App. 7-8, 'II 5-6). The

trial court also found that defendants did not substantially comply with the

decree ,and that, on the contrary, they breached its 30-hour provision.

(R282: 11, App. 31). The trial court concluded, however, that plaintiffs were

entitled to neither remedial sanctions for defendants' contempt (R282:8-9,

App. 28-29) nor damages for defendants' breach ofcontract (id. at 11-14, App.

31-34). As discussed below, the Court of Appeals reversed the trial court's

legal conclusion that it did not have the authority to award compensatory

damages as a remedy for defendants' contempt. The Court of Appeals found

it unnecessary to reach the breach-of-contract issue.

STANDARDS OF REVIEW

The interpretation ofthe Wisconsin contempt-of-court statutes, ch. 785,

and the existence and extent of the courts' inherent authority to provide a

remedy for contempt, present questions of law which this Court reviews de

novo. State v. Vanmanivong, 2003 WI 4,1 'il17, 261 Wis. 2d 202,661 N.W.2d

76. Whether the trial court had the authority to apply remedial contempt

sanctions under the facts found requires interpretation and application of a

statute, which is also a question of law subject to de novo review. Frisch v.
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Henrichs, 2007 WI 102, ~ 29,304 Wis. 2d 1,736 N.W.2d 85.

The trial court's findings of fact, on the other hand, generally may not

be set aside unless they are clearly erroneous. Wis. Stat. § 805.17(2). Where

findings of fact are based on inferences drawn solely from documentary

evidence such as a contract or other written instrument, an appellate court

reviews such findings de novo; even then, however, appellate courts value the

trial court's factual determinations. See Cohn v. Town ofRandall, 2001 WI

App 176, ~ 7,247 Wis. 2d 118,633 N.W.2d 674. The Supreme Court

ordinarily will not reexamine a determination by the Court of Appeals that the

trial court's findings of fact were based on sufficient evidence. Currie v.

Schwalbach, 139 Wis. 2d 544, 552, 407 N.W.2d 862 (1987).

The interpretation of a contract or other written instrument normally

presents a question of law that is reviewed de novo by the appellate courts.

Columbia Propane, L.P., v. Wisconsin Gas Co., 2003 WI 38, ~ 12,261 Wis.

2d 70, 661 N.W.2d 776. Where ambiguity in a contract requires resort to

extrinsic evidence, the trial court's findings of fact generally will not be

disturbed on appeal unless they are against the great weight and clear

preponderance of the evidence. Lambert v. Wrensch, 135 Wis. 2d 105, 115

n.8, 399 N.W.2d 369 (1987). However, where the evidence is documentary

and the findings are "not dependent upon the fact finder's appraisal of the

demeanor of witnesses or the credibility that may be ascribed to their

testimony," the appellate court need not defer to the trial court's interpretation·

of the terms of a contract.' Levy v. Levy, 130 Wis. 2d 523, 529, 388 N.W.2d

170 (1986). Questions about the availability ofcontract damages are generally

questions of law reviewed de novo. Kramer v. Board ofEduc. ofSch. Dist. of

Menomonie Area, 2001 WI App 244, ~ 8, 248 Wis. 2d 333,635 N.W.2d 857.
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ARGUMENT

I. THE COURT OF APPEALS CORRECTLY HELD THAT,
WHERE DEFENDANTS HAVE COMMITTED MORE THAN
16,000 INTENTIONAL VIOLATIONS OF A COURT ORDER
OVER A PERIOD OF MORE THAN TWO YEARS, THE TRIAL
COURT HAS THE AUTHORITY TO AWARD
COMPENSATORY DAMAGES AS A REMEDIAL SANCTION
FOR CONTEMPT OF COURT.

A. WISCONSIN COURTS HAVE THE INHERENT POWER TO AWARD

COMPENSATORY DAMAGES TO PERSONS WHO HAVE BEEN

INJURED BY CONTEMPT.

All Wisconsin courts have the "inherent power to hold in contempt

anyone who disobeys a lawful order. This power exists as 'a necessary incident

to the exercise ofjudicial power and is reasonably to be implied from the grant

of such power. ,,, Larsen v. Larsen, 159 Wis. 2d 672, 676, 465 N .W.2d 225

(Ct. App. 1990), afJ'd, 165 Wis. 2d 679, 478 N.W.2d 18 (1992) (citations and

internal quotations omitted). See also Frisch, 2007 WI 102, '1l32 ("A court's

power to use contempt stems from the inherent authority of the court.")

(citation omitted).

The courts' inherent contempt power may be regulated by statute, but

it cannot be taken away by the legislature, nor can it be impaired or abridged

in a manner that would leave the courts without effective authority to enforce

their orders. See Frisch, 2007 WI 102, '1 32 (statutory limits on contempt

power raise "questions of whether ... the limitations imposed impair the

inherent authority of the court"; contempt power may not be "rendered

ineffectual" by statute). The court has an "inherent power to protect its own

decrees and the private rights attendant on those decrees." Upper Lakes
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Shipping, Ltd. v. Seafarers' Int'! Union, 22 Wis. 2d 7,18,125 N.W.2d 324

(1963) (emphasis added); Appeal ofCichon, 227 Wis. 62, 67-68, 278 N.W. 1

(1938). See also State ex rei. Attorney General v. Circuit Court ofEau Claire

County, 97 Wis. 1,8,72 N.W. 193 (1897).

Over many years, the legislatnre has enacted provisions regulating the

courts' exercise of their contempt power. The legislature adopted the most

recent contempt provisions, Chapter 785 of the Wisconsin Statutes, in 1979.

The courts, however, have always retained their inherent contempt power in

addition to the statutory power prescribed by the legislature. See In the

Interest ofDLD., 110 Wis. 2d 168, 178,327 N.W.2d 682 (1983) (inherent

authority exists "independently ofthe statute"). The independent nature of the

courts' inherent contempt power has been firmly established in Wisconsin law

for well over a century; the principles set forth by the Supreme Court in 1897

with respect to criminal contempt are equally applicable to other forms of the

contempt power:

The power of courts of superior jurisdiction created by the
constitution to punish such acts [of contempt] is necessarily
inherent in such a court, and arises by implication from the very
act of creating the court. A court without this power would be
at best a mere debating society, and not a court. These principles
have been recognized in all courts from time immemorial. ...
Doubtless, this power may be regulated, and the manner of its
exercise prescribed, by statute, but certainly it cannot be entirely
taken away, nor can its efficiency be so impaired or abridged as
to leave the court without power to compel the due respect and
obedience which is essential to preserve its character as a
judicial tribunal. ...

State ex reI. Attorney General, 97 Wis. at 8 (citations omitted).

A court's authority to require payment ofcompensation to those injured

by contemptuous conduct is a necessary part of the court's inherent contempt
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power. See United States v. United Mine Workers ofAm., 330 U.S. 258, 303

04 (1947); United Mine Workers ofAm. v. Bagwell, 512 U.S. 821, 829 (1994).

This authority has long been recognized in Wisconsin case and statutorylaw.

See, e.g., Novo Indus. Corp. v. Nissen, 30 Wis. 2d 123, 130, 140 N.W.2d 180

(1966). Inmates are no exception; they are entitled to compensation if they

suffer injury or loss as a result of violation of a court order governing the

conditions of their confinement. See Hutto v. Finney, 437 U.S. 678, 691 n.17

(1978) (civil contempt sanctions in prison conditions case may include

monetary relief to inmates); Carty v. Farrelly, 957 F. Supp. 727, 747 (D.V.I.

1997) (contempt sanctions may include compensation for injury or loss

suffered by prisoners).'

The Circuit Court found the defendants in contempt for a "staggering"

pattern of confining thousands of human beings' in the jail's booking area in

"unacceptable, if not appalling" conditions for extended periods in direct

violation of the explicit terms of the consent decree. (R282:5, 7 App. 23, 5).

8The County's attempt to distinguish Hutto and Carty (County Br. 36 n.IO) is
unpersuasive. Hutto noted that awarding attorney's fees "served the same purpose as a
remedial fine imposed for civil contempt"; both "compensate[] a private party for the
consequences ofa contemnor's disobedience." 437 U.S. at 691 & n.l? Carty held that
civil contempt fines "may be payable to the complainant as compensation caused by
defendants' noncompliance." 957 F. Supp. at 747. In a subsequent decision, the Carty
court reaffirmed that, "[i]n the context ofprison litigation and corresponding consent
decrees, courts have imposed substantial fines for failure to comply with orders to
remedy prison overcrowding and unconstitutional conditions of confinement." Carty v.
Schneider, 986 F. Supp. 933,940 (D.V.I. 1997) (citations omitted) (Carty II). While the
court in Carty II ultimately exercised its discretion not to impose a compensatory
sanction at that time, it left no doubt as to its authority to do so. Id. at 940-41. In
subsequent decisions which the County neglected to cite, the court again found the
defendants in contempt;see, e.g., Carty v. Turnbull, 144 F. Supp. 2d 395, 399-416
(D.V.I. 2001) (Carty III), and ordered the defendants to establish a "remedial account"
with priority in disbursements given to "expenditures mandated by all consent decrees,
orders, judgments, and settlement agreements addressing conditions at Bureau of
Corrections' facilities." Carty v. Dejongh, 48 V.I. 801, 803-04, 2007 U.S. Dis!. LEXIS
223330, at *2-3 (D.Y.I., Feb. 27, 2007) (Carty IV).
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The court has the inherent authority, in addition to the statutory authority

discussed below, to award damages, both to enforce its own decree and to

secure the rights of the inmates the decree was designed to protect. See Upper

Lakes Shipping, 22 Wis. 2d at 18.

B. CHAPTER 785 OF THE WISCONSIN STATUTES DOES NOT
DEPRIVE THE COURTS OF THEIR POWER To COMPENSATE
VICTIMS OF CONTEMPT BUT, ON THE CONTRARY, CONFIRMS
THAT POWER.

1. Prior to the Enactment ofChapter 785, the Wisconsin
Contempt Statutes Provided for Award of
Compensatory Damages.

In Novo, decided in 1966, the Supreme Court affirmed a compensatory

damages award under Wis. Stat. § 295.14, the immediate predecessor to Ch.

785, noting that "this court has previously upheld judgments of contempt

requiring the payment of damages under sec. 295.14, or its predecessor." 30

Wis. 2d at 130. Following the adoption of Ch. 785, but applying former §

295.14, the Court again recognized compensatory damages as an appropriate

statutory sanction for contempt. Mohr v. City ofMilwaukee. 106 Wis. 2d 80,

315 N.W.2d 504 (1982). In Mohr, a service station was in foreclosure, and

the city had been ordered not to take any action that might change the value of

the property before it was auctioned. The city violated this order by razing the

improvements on the property before the sale, and the trial court awarded

compensatory damages to the mortgagors and the mortgagees for losses they

sustained as a result of the city's contempt. The Supreme Court, while

reducing the award, upheld recovery of compensatory damages as a sanction

for contempt under § 295.14. 106 Wis. 2d at 93-95. Thus, it is beyond dispute

that, prior to the enactment of Ch. 785, the courts had the statutory authority
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to award compensatory damages as a remedy for contempt of court.

2. Under the Clear and Unambiguous Language of §
785.04(1)(a), Wisconsin Courts Retain the Power To
Award Compensatory Damages as a Remedial
Sanction for Contempt of Court.

Wis. Stat. § 785.04(1)(a) has stated since 1979 that a court may impose,

as a remedial sanction, "[p]ayment of a sum ofmoney sufficient to compensate

a party for a loss or injury suffered by the party as the result of a contempt of

court." The first step in construing any statute is to look to the language of the

statute itself and attempt to interpret it based on "the plain meaning of its

terms." State v. Williquette, 129 Wis. 2d 239, 248, 385 N.W.2d 145 (1986).

If the language of the statute is clear and unambiguous, the court should apply

it to the facts at hand without further analysis. See Turner v. Gene Dencker

Buick-Pontiac, Inc., 2001 WI App 28, ~14, 240 Wis. 2d 385, 623 N.W.2d 151.

As the Court of Appeals noted, the legislature's use of the past tense in the

statute at issue here "plainly authorizes payment for injuries that occurred in

the past." (App. 11, ~ 12). Accordingly, as Judge Fine observed, it is

unnecessary to go beyond this first step: "Under Wis. Stat. § 785.04(1)(a)'s

forthright and unambiguous directive, the plaintiffs are entitled to be

compensated for the losses and injuries they suffered as a result of Milwaukee

[County]'s clear and blatant contempt." (App. 20, ~ 25).

3. The Language, Structure, History and Purpose of
Chapter 785 Demonstrate the Legislature's Clear
Intent To Continue To Provide Compensatory
Damages as a Remedial Sanction for Contempt.

Notwithstanding the clear and unambiguous terms of§ 785.04(a)(I), the

County contends that the Circuit Court had no statutory authority to award

compensatory damages in this case because Wis. Stat. § 785.01(3) defines
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"remedial sanction" as "a sanction imposed for the purpose of terminating a

continuing contempt of court." In the County's view, a Circuit Court is

powerless to impose remedial sanctions for contempt unless the contempt is

"continuing," not only at the time the contemptuous conduct is disclosed to the

court, but also at the time that the court is able to act. (See, e.g., County Br.

22). Thus where, as here, the County intentionally violated a consent decree

thousands of times over two and a half years, but then stopped the violations

after they were brought to the court's attention, in the County's view the court

would have no power to provide any contempt remedy to the victims of those

violations. And, under the County's view, ifit chooses to violate the decree

again, it will be free to do so without fear of having to compensate any future

victims ofits contempt, so long as it again stops the violations before the court

is able to act. 9

The County's narrow focus on § 785.01(3) obscures the language,

structure, history and purpose of ch. 785 as a whole. When the legislature

enacted ch. 785, it did so against the backdrop of a long history of courts

exercising the authority to award compensatory damages under both common-

law and statutory contempt powers. See Sections LA and LB.l, supra. The

legislature wished to preserve this authority, not to abolish it.

As noted above, the clear and unambiguous language of § 785.04(1)(a)

provides courts with the statutory authority to award monetary remedies to

compensate for a loss or injury suffered in the past as the result of a contempt

'Contrary to the County's assertion, it is indeed suggesting that it can circumvent the
court's authority and thereby "flaunt [sic] the requirements of the Consent Decree with
impunity so long as it can stop before a court intervenes." (County Br. 31-32). This is
precisely what it did in this case, continuing to knowingly and intentionally violate the
decree for two and a half years until it was brought into court on plaintiffs' discovery
motion in April 2004, when it finally admitted the violations. See R242:1-5; R257:2-3.
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of court, not just for a loss or injury that is currently being suffered at the time

the court rules on a contempt motion. There is no evidence that, contrary to

the words the legislature chose, it actually intended to strip the courts of a

contempt remedy they had long exercised. Instead, the legislative history

confirms that "[t]he sanctions listed in this section [785.04] are essentially the

same as under prior law." 1979 Wis. Laws 257, Committee Notes. lo As

discussed above, under prior law, courts clearly had the authority to award

compensatory damages in such cases.

Section 785.01(3)'s description of a remedial sanction as "a sanction

imposed for the purpose of terminating a continuing contempt of court"

focuses only on the coercive function ofremedial (formerly "civil") contempt.

This description is under-inclusive and ignores the compensatory function of

traditional civil contempt remedies, a function reflected in § 785.04(1). See

Schroeder v. Schroeder, 100 Wis. 2d 625, 637, 302 N.W.2d 475 (1981)

(describing "civil" contempt as being either remedial or coercive in

comparison to the punitive purpose of "criminal" contempt). The definition

section of the statute, which in this instance serves primarily to distinguish

between "punitive" and "remedial" sanctions (replacing the old "criminal" and

"civil" contempt nomenclature), should not be read in a manner that undercuts

the substance of the statute as a whole.

In interpreting ch. 785, the Court should consider "the role of the

relevant language in the entire statute" and "attempt to give effect to every

word of a statute, so as not to render any portion of the statute superfluous."

IOTa the extent there is any ambiguity created by § 785.04's express authorization of
compensatory damages as a remedial sanction for contempt and § 785.01 's definition of
remedial sanctions for continuing contempt, the Court may consider legislative notes or
comments to discern legislative intent. See Grosse v. Protective Life Ins. Co., 182 Wis.
2d 97,110,513 N.W.2d 592 (1994).
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Industry to Indus., Inc. v. Hillsman Modular Molding, Inc., 2002 WI 51, ~ 8,

252 Wis. 2d 544, 644 N.W.2d 236. By contrast, the County's reading of the

definitional language of § 785.01(3) ignores the purposes of ch. 785 and the

specific language of § 785.04(1)(a); creates an unnecessary conflict between

those two sections of ch. 785; and would render meaningless § 785.04(1)(a)'s

specific grant of authority to award compensatory damages to those who have

suffered a loss or injury as a result of a party's contempt of court. The

County's interpretation of § 785.03(1) would also allow it, as it argued in the

trial court, to resume violating the consent decree in the future and to inflict

widespread harm again and again without fear of ever being required to

compensate its victims. (See, e.g., R244:4-5). As this Court stated in Frisch,

"[t]o determine the proper interpretation of Wis. Stat. § 785.01(3), we apply

its plain meaning and interpret the statute to avoid [such] unreasonable and

absurd results." 2007 WI I 02, ~ 39. See also Gasper v. Parbs, 2001 WI App

259, ~ 8, 249 Wis. 2d 106,637 N.W.2d 399. 11

llPurthennore, courts interpret statutes to avoid creating "constitutional infinnities."
Kenosha County Dep 't ojHuman Servs. v. Jodie w., 2006 WI 93 '1120, 293 Wis. 2d 530,
716 N.W.2d 845. Under Wisconsin's separation-of-powers doctrine, "even in an area
where the authority of the legislature and judiciary is shared or overlaps, 'the legislature
is prohibited from unreasonably burdening or substantially interfering with the judicial
branch.'" JoniB. v. State oj Wisconsin, 202 Wis. 2d I, 8, 549N.W.2d411 (1996)
(citation omitted). The County's cramped interpretation of ch. 785, coupled with its
view that the courts lack inherent contempt authority, would violate this doctrine by
substantially interfering with the courts' power to enforce their orders.

Moreover, Article I,§ 9 ofthe Wisconsin Constitution states that "[e]very person is
entitled to a certain remedy in the laws for all injuries, or wrongs which he may receive
in his person, property, or character." This provision guarantees an adequate remedy for
such wrongs, and it creates a "substantive right to the extent that it entitles a litigant to a
remedy as it existed at conunon law." Thomas v. Mallett, 2005 WI 129, '11'11114 & 122
n.36, 285 Wis. 2d 236,701 N.W.2d 523. Prior to ch. 785, contempt victims could obtain
compensation under both former Wis. Stat. § 295.14 and the court's inherent contempt
power. See Sections LA and LB.I, supra. Reading ch. 785 to eliminate that remedy
would violate Art. I, § 9. .
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"The guiding principle in statutory construction is to discern legislative

intent," and the court should "presume that 'the legislature intends for a statute

to be interpreted in a manner that advances the purposes of the statute. '"

Gasper, 2001 WI App 259, ~ 8. Chapter 785, when read as a whole and in

light of its legislative intent, history and purpose, gives the trial court

discretion to impose remedial sanctions for any contempt of court that has

caused a party to suffer loss or injury, and to regard the contempt as

"continuing" so long as the loss or injury goes unremedied. 12

4. Frisch Reaffirms the Circuit Court's Authority to
Award Compensatory Damages to Plaintiffs.

The County argues that the Court of Appeals' decision represents "a

wholesale departure from any traditional understanding of a trial court's

remedial contempt powers under Chapter 785 and imposes an incorrect rule

regarding continuing contempt." (County Br. 3). To the contrary, the Court

of Appeals decision fully comports with the prior decisions of this Court,

12This interpretation of ch. 785 is consistent with the analysis in a nearly
contemporaneous article in which Robert Martineau, Reporter for the Wisconsin Judicial
Council Conunittee on Contempt (1979-80), discussed Wisconsin's then-new contempt
statute. See Robert J. Martiueau, Contempt ofCourt: Eliminating the Confusion Between
Civil and Criminal Contempt, 50 U. Cin. L. Rev. 677, 701-02 (1981) (citations omitted):

A money sanction can be imposed pursuant to subsection 785.04(1)(a) ...
Arguably, imposition of absolute rather than conditional money damages
as a remedial sanction violates the distinction between remedial and
punitive sanctions made in subsection 785.01(2) and (3) because the
sanction is based upon past conduct and is not designed to terminate a
continuing contempt. While this analysis superficially might seem
correct, further analysis of the character of money damages for contempt
supports its treatment as a remedial sanction. Money damages have a
dual function - restitution for past contempt and prevention of future
damages. The remedy simply restores the parties to the status quo
before the contempt occurred.

See also Griffin v. Reeve, 141 Wis. 2d 699, 706 nA, 416 N.W.2d 612 (1987) (citing
Martineau and discussed infra).
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including its decision just last year in Frisch, 2007 WI 102.

In Frisch, Ronald Henrichs violated a court order, over a period of

several years, requiring him annually to provide his ex-wife with tax and

income documentation. He eventually complied with the order before being

found in contempt, but his belated compliance cost his ex-wife $220,000 in

child support she would have received if he had provided accurate income

information in a timely manner. This Court held that Henrichs' ex-wife, Heidi

Frisch, was entitled to compensation as a result of his "continuing contempt"

of court for purposes ofWis. Stat. § 785.01 (3). Ronald's contempt allowed him

to "evade exposure to the possibility of a modification of his child support

obligation and thereby deprived Heidi and their children of their traditional

remedies under statutory law." 2007 WI I 02. ~ 81. According to the Court, the

"timely provision of information was an essential element of the court's order."

Id.

Failure to timely produce information, as required by the order, was

"the essence of Ronald's contempt because it shielded him from exposure to

regular, contemporary court-ordered modifications" that would have prevented

or mitigated the harm. Id. ~ 47. The inability to correct a past contempt,

according to the Court, made the narrow interpretation of "continuing

contempt" urged by the County here - one requiring an ongoing violation at

the time sanctions are imposed, or allowing the offender to purge the contempt

merely by belated compliance - "too limited." Id. ~ 49. Here, as in Frisch,

"full compliance with the court's order is impossible and partial compliance

with the court's order is ineffectual." Id. ~ 62. Full compliance is impossible

here because members of the plaintiff class have already been harmed by the

County's two and a half years of noncompliance with the consent decree, and

partial compliance by the County now is ineffectual because that harm remains
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unremedied.

As Frisch recognized, this Court "has put its imprimatur on a broad

interpretation of remedial contempt in two important cases" (id. 'Il55): Griffin

v. Reeve, 141 Wis. 2d 699, 416 N.W.2d 612 (1987), andLarsen v. Larsen, 165

Wis. 2d 679, 478 N.W.2d 18 (1992). In Griffin, the contemnor had failed to

pay court-ordered child support until after his child had reached the age of 18.

The Court held that "[a] parent's failure to pay child support after the child

reaches majority is a continuing disobedience of a court order. The contempt

is not past; it is ongoing." 141 Wis. 2d at 708. Moreover, even though the

contemnor had belatedly paid the amount due under the support order, Griffin

"reject[ed] any notion that the contempt was not continuing or had been

purged by the contemnor's payment ... ," and thus approved the award of

attorney fees and other consequential damages. Frisch, 2007 WI 102, 'Il 57

(citing Griffin, 141 Wis. 2d at 700, 709).

Larsen, according to the Court, has even "broader ramifications for

contempt law." Frisch, 2007 WI 102, 'Il58. Larsen noted that "it is within the

circuit court's inherent authority to grant purge conditions which allow

contemnors to purge their contempt outside of complying with the court order

which led to the contempt." Larsen, 165 Wis. 2d at 685. Any purge condition

"should serve remedial aims, the contemnor should be able to fulfill the

proposed purge, and the condition should be reasonably related to the cause or

nature of the contempt." Id.

Thus, as Frisch recognized, this Court has long held that a contempt

may be "continuing" under § 785.01(3), and remedial sanctions may be

imposed under § 785.04(1)(a), even where the contemnor has belatedly

complied with a court order. Remedial sanctions are appropriate where, as

here, "full compliance with the court's order is impossible, and partial
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compliance with the court's order is ineffectual. '" Unless the court is able to

fashion an alternative purge condition to compensate [the victims] for their

loss, both [the victims] and the court have been defeated." Frisch, 2007 WI

102, 'il62. As the Court in Frisch concluded, "when dealing with payment to

compensate a party for a loss suffered as a result of contempt, it is possible for

there to be a purge condition without a sanction or, in the alternative, for the

purge condition to be the same as the sanction." Id. 'iI 63. Whether the

compensatory damage award sought in the present case is viewed as a remedial

sanction or a purge condition, the court clearly has the power to order it.

The Court of Appeals correctly summarized these well-established

principles as follows: "[W]hen the purpose of the court's order has been

thwarted for a substantial period oftime by noncompliance, and the victim(s)

of the noncompliance have suffered unremedied injury as a direct result of that

noncompliance, a remedial sanction is not limited to belated technical

compliance with the face of the court's order." (App. 19, 'il22) (citing Frisch,

2007 WI 102, 'iI'iI54, 63, 64; Larsen, 165 Wis. 2d at 685; Griffin, 141 Wis. 2d

at 708; Evans v. Luebke, 2003 WI App 207, 'iI'iI27, 30, 267 Wis. 2d 596, 671

N.W.2d 304). Frisch and this Court's prior decisions clearly establish that, in

such circumstances, a court has the authority to compensate contempt victims

for the harm they have suffered.

5. The County's Attacks on Frisch Are Unavailing.

a. The Court ofAppeals correctly applied Frisch.

Among its many attacks on the line of cases culminating in Frisch, the

County argues that Frisch is distinguishable from the present case because (a)

Frisch arose in a child-support context (County Br. 27-28), and (b) the plaintiff

in Frisch had lost her "traditional remedy." (Id. 29). Neither distinction is
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persuasive. While the order in Frisch was issued pursuant to the Family Code,

ch. 767, the Court did not limit its holding to that narrow context. To the

contrary, the Court specifically noted that "[t]he circuit court did not proceed

under Wis. Stat. § 767.32(1); rather, the circuit court proceeded with the case

under Wis. Stat. ch. 785 as a contempt proceeding and based on Ronald's

contemptuous conduct of intentionally failing to provide Heidi with tax

information." 2007 WI 102, '\[78.

Frisch imposed no requirement that a contempt, in order to qualify for

remedial sanctions, must "deprive [a plaintiff] of any existing remedy under

the law for any alleged harm." (County Br. 29). Instead, in describing the

harm done to the plaintiff in Frisch, the Court observed that the contempt had

the effect of "depriv[ing] Heidi of her ability to utilize traditional remedies in

the law"- viz., "regular, contemporary court-ordered modifications of child

support." Jd. '\[47. In Frisch. the "loss or injury suffered by the party as the

result of a contempt of court," Wis. Stat. § 785.04(1)(a), was the deprivation

of the "traditional remedy" of modifications of child support; in the present

case, it is the harm that was done to members of the plaintiff class when they

were held in inhumane conditions for extended periods in violation of the

decree. In both cases, the court has the authority to impose remedial sanctions

for contempt of court without regard to whether the plaintiffs might also have

access to other legal remedies. 13 Moreover, as the court below correctly held

(App. 18, '\[21 n.8):

The "traditional remedy" to which the Connty refers is
apparently a separate civil action, either state or federal,

13Frisch itself did not require exhaustion of all other potential avenues of relief. See
2007 WI 102, '\[27 n.12 ("Because we find that remedial contempt was properly
employed, we alsodo not address whether Heidi was entitled to relief under § 806.07.").
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for compensatory damages by each individual who was
subjected to the conditions created by the County's
violation of the terms of the Consent Decree. Such a
"traditional remedy" would encourage a party to ignore
obligations of a consent decree if the only practical
remedy was numerous individual lawsuits by all victims of
the violations. We fail to see how that "traditional
remedy" is either fair to the individual inmates who are
class members harmed by the County's actions here, or
how such would be an efficient use ofjudicial resources,
particularly when the remedy of contempt has no such
obstacles to enforcement ofthe court's order.

b. Frisch did not announce new law and therefore
raises no issue of retroactive application.

The County next argues that Frisch established a "new principle oflaw"

that was "not forecast by prior precedent," and that its "retroactive" application

would not further the purpose of Frisch's holding and would produce

"substantial inequitable results." (County Br. 29_30).14 As demonstrated

above, and as the Court of Appeals recognized, however, the issue of

retroactive application does not even arise in this case because Frisch merely

applied Griffin, Larsen, and other long-established precedents; 15 it was a

14The County also suggests that "continuing contempt," as understood in Frisch and by
the Court of Appeals below, is a slippery slope toward a "general tort remedy" whereby
all contempts are continuing unless a victim is compensated. (County Br. 33). That is
simply not true. A contempt is not continuing where the contemnor (a) is committing no
new violations and (b) has left no unremedied damage in his wake. Compensation is
limited to "unusual" circumstances where "full compliance with the conrl's order is
impossible," "partial compliance is ineffectual" and the victim otherwise "cannot be
made whole." Frisch, 2007 WI 102, ~ 62. Unlike tort claims, remedial contempt
sanctions can be imposed only for violation of a court order, and they must (I) serve
remedial aims, (2) be within the contemnor's ability to pay, and (3) be reasonably related
to the cause or nature ofthe contempt. Id. ~~ 64-65.

15Had Frisch announced a "new" rule of law, it surely would have discussed whether
that new rule applied to Ronald Henrich's $100,000 remedial sanction. The question of
retroactive application ordinarily arises when a new rule is announced, as the court
decides whether to apply the rule to the parties before it. See, e.g.. Wenke v. Gehl Co.,
2004 WI 103, ~~ 68-75,274 Wis. 2d 220,682 N.W.2d 405 (deciding whether new
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"further explanation of the scope of Wis. Stat. § 785.04, rather than

announcement of new law." (App. 16, ~19). See also id. at 20, ~ 25 (Frisch

"changed nothing") (Fine, J., concurring).

Even if Frisch were regarded as announcing a "new" rule of law, it

would be subject to a "presumption of retroactivity for a judicial holding."

Trinity Petroleum, Inc. v. Scott Oil Co., 2007 WI 88, ~ 76, 302 Wis. 2d 299,

735 N.W.2d I. This presumption can be overcome only where: (I) the

holding "establish[es] a new principle of law, either by overruling clear past

precedent upon which litigants may have relied, or by deciding an issue of first

impression whose resolution was not clearly foreshadowed;" (2) "retroactive

application [will] ... retard the operation of the judicial holding in question;"

and (3) "retroactive application [will] produce substantial inequitable results."

Id., ~ 77. "[A]II three ... factors must be satisfied in order for a decision to

apply prospectively." Browne v. Wis. Empl. Rel'ns Comm 'n, 169 Wis. 2d 79,

112,485 N.W.2d 376 (1992). See also Kurtz v. City ofWaukesha, 91 Wis. 2d

103, 109, 280 N.W.2d 757 (1979) (Wisconsin courts follow the "general

principle of retrospective application"); Wenke v. Gehl Co., 2004 WI 103, ~

69,274 Wis. 2d 220,682 N.W.2d 405 ("Wisconsin courts generally adhere to

the 'Blackstonian Doctrine,' which asserts that 'a decision which overrules or

repudiates an earlier decision is retrospective in operation;'" courts depart

from this presumption only in "certain rare situations") (citations omitted).

N one of the three factors are satisfied here. First, as discussed above,

the Court in Frisch did not overrule but instead followed its past precedents,

and its decision was "clearly foreshadowed" by those precedents. Second, the

holding of Frisch - that a court may impose remedial sanctions where a

holding should be applied retroactively to plaintiff Wenke). There is no such discussion
in Frisch.
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contempt has caused injuries that cannot be undone by belated compliance

with the court's order- is furthered, not retarded, by its application to provide

a remedy to the plaintiffs here. Application of Frisch to the present case

"promotes the intent behind the contempt statute, which is to provide the court

with a mechanism, or toolbox, to effect compliance with court orders." Frisch,

2007 WI 102, ~ 82. Finally, the only "inequitable result" ofwhich the County

complains is that it might be held accountable to the victims of its intentional

violations of the consent decree. (See County Br. 31). In essence, the County

contends that it was entitled, under its view of contempt law, to intentionally

violate the consent decree and avoid accountability, as long as it stopped the

violations before a court could act. On the facts of this case, the equities

clearly do not lie with the County, which seeks to evade the consequences of

its longstanding contempt of court, but with its victims, who are in need of a

remedy.

c. The Court should not overrule Frisch.

In its final assault on Frisch, the County asks this Court to overrule

itself. (County Br. 32-34). Not surprisingly, the County has not cited a single

case in which the Court has overruled a case it decided just one year earlier.

The basic principles of stare decisis demonstrate why this is so.

"Stare decisis is the motto of courts of justice." Ableman v. Booth, II

Wis. 498, 522 (1859). Adherence to stare decisis is essential to "maintain

confidence in the reliability of court decisions, promote evenhanded,

predictable and consistent development of legal principles, and contribute to

the actual and perceived integrity of the Wisconsin judiciary." Dairyland

Greyhound Park, Inc. v. Doyle, 2006 WI 107, ~ 93, 295 Wis; 2d 1, 719

N.W.2d 408. "Fidelity to precedent ensures that existing law will not be
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abandoned lightly. When existing law is open to revision III every case,

deciding cases becomes a mere exercise of judicial will, with arbitrary and

unpredictable results." Progressive N. Ins. Co. v. Romanshek, 2005 WI 67, '\[

42, 281 Wis. 2d 300, 697 N.W.2d 417 (citations and internal quotations

omitted). Accordingly, courts must overcome "a high hurdle ... when they

seek to revisit past precedent." State v. Hansen, 2001 WI 53, '\[46, 243 Wis.

2d 328,627 N.W.2d 195 (Abrahamson, J., concurring). This hurdle is even

higher when the decision in question construes a statute. Romanshek, 2005 WI

67, '\[ 45 ("stare decisis concerns are paramount where a court has

authoritatively interpreted a statute").

Relying on Johnson Controls, Inc. v. Employers Ins., 2003 WI 108, '\[

99,264 Wis. 2d 60, 665 N.W.2d 257, the County nonetheless argues that

Frisch should be overruled on the ground that it is "unsound in principle"

and/or "unworkable in practice." (County Br. 33). The County neglects to

mention, however, that in Johnson Controls "[p]erhaps the most damning

factor" weighing against the Court's continued adherence to a prior decision

was "its failure to provide suitable direction and consistency to this area of the

law." !d. '\[106. That failure became apparent only over the course of many

years and in the light of judicial experience, including a subsequent decision

which "severely undercut" the case that Johnson Controls overruled. Id. '\[

102. Only in those circumstances did the Court find the "compelling

justification" required to overrule a prior decision. Id. '\[93. In its brief one

year lifetime, Frisch has not developed any record that is either unsound or

unworkable, nor is there any other basis for taking the drastic step of

overruling it. Instead, Frisch reconciles Wis. Stat. § 785.01(3)'s reference to

"continuing" contempt with § 785.04(l)(a)'s express grant of authority "to

compensate a party for a loss or injury suffered as the result of a contempt,"
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and it does so in a manner consistent with the language, structure, history, and

purpose of ch. 785 and with the courts' inherent contempt powers. It would

violate well-settled principles of stare decisis to overrule Frisch.

II. THE COURT OF APPEALS PROPERLY
CIRCUIT COURT TO DETERMINE
COMPENSATION.

DIRECTED THE
APPROPRIATE

The Court of Appeals remanded this case to the trial court "to

determine, in light of this decision and Wis. Stat. § 785.04, the 'sum of money

sufficient to compensate' the inmates held in violation of the Consent Decree

for the 'loss or injury suffered,' and such further proceedings consistent with

this opinion as may be appropriate." (App. 19, -,r 24). The County, misreading

the terms of the remand, argues that this directive "eliminated any discretion

on the part of the Circuit Court In determining the proper remedy, if any,

among those available to it ...." (County Br. 35).

The Court of Appeals, however, did no such thing. Instead, faced with

a case in which the trial court had withheld its discretion based on its erroneous

belief that it had no authority to order compensation under ch. 785, the Court

of Appeals directed it to exercise that discretion. Contrary to the County's

assertion, the trial court has not been ordered to compensate "any prisoners

held in the booking area of the Jail in excess of thirty hours." (County Br. 35).

Rather, it has been directed to determine the sum of money sufficient to

compensate inmates "for the 'loss or injury [they] suffered,'" and to conduct

further proceedings as appropriate. (App. 19, -,r 24). If the trial court

determines that inmates have not suffered any compensable loss or injury,

those inmates will not be entitled to any sum of money, although they might
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be entitled to other remedial sanctions under § 785.04 16

The County also contends that it is not aware of any other case in which

a defendant has been required to pay compensatory damages directly to a class

of inmates solely for past violations of a decree. (County Br. 36-37).

Plaintiffs are unaware of any other case in which a defendant has engaged in

more than 16,000 intentional violations of a consent decree for two and a half

years and then escaped from liability for the harm it caused by holding inmates

in squalid conditions for extended periods." We are, however, aware of cases

in which, for example, it has been held to be "clear error" to refuse to award

compensatory damages to the victim of a violation of a consent decree in a

prisoner class action "once actual injuries are shown." Milburn v. Coughlin,

83 Fed. Appx. 378, 380, 2003 U.S. App. LEXIS 25137 (2d Cir. Dec. 12,

2003). As the court in Milburn stated in language that is directly applicable

here:

The assessment of monetary sanctions in a civil contempt proceeding
serves two purposes: to coerce future compliance and to compensate the
plaintiff for any harms caused by the contempt. ... With regard to the
second purpose, the amount of the compensatory award must be based on
a showing of actual injury.... However, once actual injuries are shown,
compensatory damages must be awarded. See Vuitton et Fils S.A. v.
CarouselHandbags, 592 F.2d 126, 130 (2d Cir. [1979]) ("The district court

16 The Court of Appeals' directive to the trial court to apply compensatory sanctions was
determined by the facts of this case. Cf Frisch, 007 WI 102, ~ 54 (finding that
compensation was appropriate because other sanctions under § 785.04(1) would not
apply to harms that could not be undone).

17The County knowingly gained a continuing financial benefit by warehousing inmates
in booking rather than complying with the decree by securing alternate housing or
expediting the flow of detainees out of the jail. (See County Br. 32) (asserting that
changes it ultimately made to comply with decree "imposed a financial burden on the
taxpayers ofMilwaukee County"). The "burden" claimed by the County actually reflects
what it should have expected to pay in order to comply with the decree. Frisch, 2007 WI
I 02, ~~ 47,79 (contempt remedy justified in part because defendant otherwise stood to
benefit from delaying his compliance with court order).
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is not free to exercise its discretion and witWlOld an order in civil contempt
awarding damages," to the extent they are established).

Id. (some citations omitted). See also Milburn v. Coughlin, No. 79 Civ. 5077,

1993 U.S. Dist. LEXIS 7259, *5 (S.D.N.Y. May 28, 1993) (courts have

"repeatedly upheld the availability of compensatory damages to individual

class members who establish that prison officials have violated the terms of

class consent decrees and judgments"). And courts have held that such

damages are available to prisoners who have been harmed solely by past

violations ofclass-action consent decrees. See, e.g., Picon v. Morris, 933 F.2d

660, 662-63 & n.3 (8 th Cir. 1991) (recognizing availability of contempt

damages to former prisoner harmed by violations of class-action consent

decree occurring while prisoner was incarcerated); Carty v. Dejongh, 48 V.L

80 1,844,2007 U.S. Dist. LEXIS 23330, *87 (D.V.L, Feb. 27, 2007) ("A court

may impose fines following a contempt finding. These fines may 'seek to

compensate the complainants... for damages caused by past acts of

disobedience.' ... 'Alternatively, the court may exercise its equitable power and

order that the sanction be used to remedy the problems underlying the

contempt finding."') (citations omitted); Welch v. Spengler, 939 F. 2d 570,

572-73 (8 th Cir. 1991) (compensatory fines may be awarded to inmate class

members who can prove actual harm as a result of violations ofprison consent

decree; nominal damages may be awarded without proof of actual loss).

The County obscures the issue with a smokescreen of procedural

objections through which it questions the Circuit Court's ability to observe the

due process rights of the parties (County Br. 38) and to efficiently manage this

class litigation. (Id., 38-40). In essence, the County argues that it should be

excused from liability because its intentional violations of the consent decree

damaged thousands of inmates rather than just a few, thereby making the
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remedial process more complicated and time-consuming. 18 However, if

compensation is an appropriate remedy for an individual harmed by contempt

of court, then it is also appropriate where there are multiple victims. The

Circuit Court in this case should be presumed competent to exercise its

discretion to fashion appropriate monetary relief for class members who

suffered loss or injury as a result of the County's contempt. Accordingly, this

case should be remanded to the Circuit Court so that it can properly exercise

its discretion in accordance with the directions of the Court of Appeals.

III. THE TRIAL COURT ERRED IN CONCLUDING THAT IT
COULD NOT AWARD DAMAGES FOR BREACH OF
CONTRACT.

The Court of Appeals declined to reach the plaintiffs' contract claims,

finding that its holding for the plaintiffs on contempt remedies was dispositive.

Should this Court determine that it is necessary to decide the contract claims,

it may either remand to the Court of Appeals or decide the issue itself. State

v. Johnson, 153 Wis. 2d 121, 123 & 126,449 N.W.2d 845 (1990); In the

Interest ofJamie L., 172 Wis. 2d 218, 233, 493 N.W.2d 56 (1992). Because

this Court may elect to reach the contract issue, plaintiffs present the argument

18 The County resorts to inflammatory speculation to suggest that taxpayers will
"necessarily bear the burden of funding a potentially drastic award of damages to the
plaintiff class" and that snch damages will be to the "detriment of ongoing efforts to fund
and implement other improvements in the Jail." (County Br. 38; see also id.at 31). This
Court cannot assume, however, that the trial court would order damages that the County
cannot afford, that the County would otherwise improve the jail, or that holding the
defendants accountable to their obligations under the decree would necessarily be a
direct burden on taxpayers rather than on the County's insurers. The County also
misleadingly asserts that the consent decree "purposefully omitted damages as a
remedy." (County Br. 31, 39-40). Part I § III, A., however, does not preclude damages. It
expressly provides that plaintiffs may "mov[e]the Court for...contempt upon a claim of
non-compliance." (RI54:5 § III, , A, App. 37). Damages are a traditional remedy for
injuries suffered as a result of contempt.
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below. Johnson, 153 Wis. 2d at 124 (to preserve claim appealed but not

decided by court of appeals, respondent must discuss issue in its brief).

However, appellate courts often prefer to allow lower courts to address the

issues not decided below in order to benefit from the lower court's analysis.

See, e.g., State v. Marshall, 113 Wis. 2d 643, 656, 335 N.W.2d 612 (1993);

State v. McConnohie, 113 Wis. 2d 362, 375, 334 N.W.2d 903 (1983). In fact,

in Jamie L., the Court's most comprehensive opinion on preserving issues not

addressed by the court of appeals, this Court remanded unaddressed issues to

the Court of Appeals. 172 Wis. 2d at 231.

A consent decree is enforceable as a judgment and as a contract. Klein

v. Board of Regents, 2003 WI App. 118, ~~ 14-16,265 Wis. 2d 543, 666

N.W.2d 67; see also Kocinski v. Home Ins. Co., 154 Wis. 2d 56, 67-68, 452

N.W.2d 360 (1990) (settlement agreement is an enforceable contract). It may

be enforced through supplementary proceedings in the original action, rather

than by filing a new action. See Hensley v. Alcon Laboratories, Inc., 277 F.3d

535,540 (4th Cir. 2002); 15A Am. Jur. 2d, Compromise & Settlement § 49.

The breach of a settlement agreement may result in traditional contract

remedies, including damages. 15A Am. Jur. 2d, Compromise & Settlement §§

49-51; Pasternak "v. Pasternak, 14 Wis. 2d 38, 43-44, 109 N.W .2d 511 (1961)

(stipulation of settlement ofcourt proceedings is binding contract and supports

judgment for damages).

This class action has, since its inception, been about providing beds to

inmates previously forced to sleep on floors and benches in crowded and

unsanitary conditions. See (RI2:7-10, Class Complaint). In settling this

litigation, the defendants expressly promised not to hold future inmates under

such conditions. Recognizing that "there are no beds in the booking room,"

the defendants promised that inmates would be kept there "for not more than
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thirty hours." (RI54:4 § II, ~~ C & D, App. 38). The defendants broke their

promise 16,662 times, subjecting prisoners to exactly the emotional and

physical harm the settlement agreement was designed to prevent. As in any

typical contract action, the defendants should be held liable for the natural and

foreseeable consequences of their breach and be required to compensate those

harmed. Kramer v. Bd. ofEduc., 2001 WI App. 244, ~ 10,248 Wis. 2d. 333,

635 N.W.2d 857.

Despite finding that the defendants breached the agreement, the trial

court denied monetary damages, on the grounds that (1) the parties had not

negotiated for a liquidated damages provision in the consent decree, (R282: 11

12, App. 31-32), and (2) the initial action sought and the resulting consent

decree provided injunctive relief rather than monetary damages. (R282: 12-13,

App. 32-33). The Circuit Court's ruling is contrary to established contract

law. Parties to a contract may specify liquidated damages, but are in no way

required to do so. Compare Restatement (Second) of Contracts, § 346(1)

(1981) ("[t]he injured party has a right to damages for any breach") (emphasis

added) with § 356(1) ("[d]amages for breach by either party may be liquidated

in the agreement") (emphasis added).

Further, the usual remedy for breach-of-contract obligations is damages,

not specific performance. Ordinarily, "specific performance will not be

decreed unless the remedy at law is inadequate." Welch v. Chippewa Sales

Co., 252 Wis. 166, 168,31 N .W.2d 170 (1948); see also Restatement (Second)

of Contracts, § 359 (1981). The plaintiffs originally sought injunctive and

declaratory reliefand, when resolving those claims through settlement, entered

into a contract requiring certain actions of the defendants to protect the

constitutional rights of class members. Nothing in the terms of the settlement
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precluded a damages remedy if the defendants failed to perform their duties."

N ow plaintiffs seek to recover damages - the customary contract remedy - for

the defendants' breach. See, e.g., Magestro v. North Star Envtl. Const., 2002

WI App. 182, '\l10, 256 Wis. 2d 744, 649 N.W.2d 722 ("Contract damages

should compensate the wronged party for damages that arise naturally from the

breach; said damages are limited by the concept of foreseeability. However,

in addition to these compensatory damages, a party can also seek consequential

damages.") (citations omitted).

Plaintiffs are entitled to a remedy that will restore them to the position

they would have enjoyed had the defendants not breached the contract. See

Thorp Sales Corp. v. Gyuro Grading Co., 111 Wis. 2d431,438, 331 N.W.2d

342 (1983). Damages for humiliation, emotional distress, and mental anguish

may be recovered for the defendants' breach. Restatement (Second) of

Contracts, § 353 (1981) (damages for emotional harm may be recovered where

"the breach also caused bodily harm or the contract or the breach is of such a

kind that serious emotional disturbance was a particularly likely result").

Courts have held that such damages are recoverable where "the breach of the

settlement agreement was ofa kind likely to induce severe emotional distress."

Munday v. Waste Management ofNorth America, Inc., 997 F. Supp. 681,687

(D. Md. 1998) (citing Restatement (Second) of Contracts, § 353); see also

Stockdale v. Baba, 153 Ohio App. 3d 712, 734, 795 N.E.2d 727 (Ct. App.

2003) (affirming award of damages for breach of settlement agreement not to

19The trial court relied on statements by plaintiffs'counsel during a class-action fairness
hearing prior to judicial approval of the settlement. (R282: 11-13). Counsel advised the
court as to the appropriateness ofnotice given to settle an injunction class action, where
less particularized notice is needed than in an action that sought damages as the class
remedy. See Alba Conte & Herbert Newberg, Newberg on Class Actions § 8:5 at 177-78
(4'" ed. 2002). These statements were appropriate to the approval of the non-damages
settlement agreement and did not waive rights to enforce the terms of the settlement
agreement on behalf of its beneficiaries.
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stalk where "the nature of the contract itself is such that it is apparent that the

parties were aware that any breach of the contract would have likely resulted

in serious emotional disturbance") (citing Restatement (Second) of Contracts,

§ 353). In Huskey v. National Broadcasting Co., 632 F. Supp. 1282, 1292-94

(N.D. Ill. 1986), the court held that an inmate could state a claim for breach of

an agreement not to photograph prisoners without consent and could recover

damages for emotional harm. Citing both 5 Corbin on Contracts § I 076 at 429

(1964 ed.) and the Restatement, the court held that contract damages for

mental suffering could be awarded when the contracting party had "reason to

know when the contract was made that a breach would cause such [mental]

suffering, for reasons other than mere pecuniary loss." Id. at 1293.

Here the County could foresee that emotional distress, humiliation, and

mental anguish would result from holding prisoners for extended periods

without beds. Indeed, the decree did anticipate the type of harm that would

result from a violation of the 3D-hour rule. (RI54:4 § II, '11'11 C and D, App. 38

(Consent Decree)). Monetary damages are the most effective remedy to put

the victims of this breach in the position they would have been in had the

settlement agreement not been breached, and plaintiffs are entitled to this

remedy.
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CONCLUSION

For the foregoing reasons, respondents respectfully request that the

decision of the Court of Appeals be affirmed.
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