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Plaintiffs. through their attorneys. bring this action on behalf of themselves and all
')

others similarly situated. On personal knowledge as to themselves and their activities. and on

3

information and belief as to all other matters, Plaintiffs hereby allege as follows:

4

NATURE OF THE ACTION .
I.

5

Plaintiffs bring this class action to challenge Defendant Commissioner Michael J.

6

Astrue's (the "Commissioner") unlawful policy of suspending or denying Old Age, Survivors,

7

and Disability Insurance ("OASDI"), Supplemental Security Income ("SSI") and Special

8

Veterans Benefits ("SVB") benefits, and of refusing to certify payments to an individual as a

9

representative payee in these three benefit programs, on the basis of nothing more than the

10

existence of an outstanding felony arrest warrant for that person or for a person sharing the same

11

first and last name and Social Security Number ("SSN") or date of birth. The Commissioner

12

lacks any statutory authority for this policy. The provisions under which he purports to act, by

13

their express language, apply only when an individual is "fleeing to avoid prosecution, or custody

14

or confinement after conviction" for a felony. This language requires a finding of an intent to flee

15

for the specific purpose of avoiding prosecution. The Commissioner's misapplication of a

16

narrowly targeted statute has resulted in needless destitution for countless thousands of the most

17

vulnerable people in America -

18

rely on these benefits for most, if not all, of their income. Some have also lost Medicaid coverage

19

associated with their SSI eligibility and others have lost their Medicare Part B coverage because

20

they were no longer able to pay the premium which had previously been taken out of their

21

monthly OASDI benefit.

22

2.·

the elderly and the disabled -

a majority of whom frequently

With this class action, Plaintiffs Rosa Martinez and Jimmy Howard seek

declaratory and injunctive relief- or, in the alternative, a writ of mandamus -

on behalf of

24

themselves and all others similarly situated, against the SSA's unlawful policy of suspending

25

benefits based solely on the existence of an outstanding warrant.

26

JURISDICTION AND VENUE

27
28

3.

Jurisdiction in this Court is proper because Plaintiffs' claims arise under the laws of

the United States. 28 U.S.c. § 1331. Specifically, this Court has jurisdiction over the subject
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- 1-

CLASS ACTION COMPLAINT;
CASE NO.

matter of this lawsuit pursuant to 42 U.S.c. §§ 405(g), I 009(b), 1383{ c)(3), as well as 28 U.S.C'.

2

§ 1361.

4.

3
4

Venue in this Court is proper pursuant to 28 U.S.c. § I 391(b) and 42 U.S.c.

§ 405(g) because at least one named plaintitI resides within the Northern District of California.
5.

5

Intradistrict Assignment: Pursuant to Civil Local Rules 3-2(c), 3-2(d), and 3-5(b),

6

this action is properly assigned to the San Francisco Division because Plaintiff Rosa Martinez

7

resides in San Mateo County and a substantial part of the events or omissions that gave rise to the

8

claims occurred in that county.

PARTIES

9

6.

10

Plaintiff Rosa Martinez resides in Redwood City, San Mateo County, California

II

and had been receiving SSI Disability benefits since November 2005. Those benefits were

12

suspended on October I, 2008.

13

7.

Plaintiff Jimmy Howard is 19 years old, resides in Santa Maria, California and

14

received SSI disability benefits until his benefits were suspended in November 2006. Earlier this

15

year, he applied to have his SSI benefits reinstated and was denied.

8.

16

Defendant Michael J. Astrue is the Commissioner of Social Security. As such, he

17

is charged with administering and supervising all benefit programs administered by the SSA

18

nationwide, includingOASDI, SSI and SVB. The Commissioner is sued in his capacity as the

19

official charged with performing the statutory and regulatory duties of the SSA and with

20

supervisory responsibility over the SSA and its divisions, agents, employees and representatives.

LEGAL FRAMEWORK

21
22

9.

Effective August 22, 1996, the Personal Responsibility and Work Opportunity

Reconciliation Act ("PRWORA"), Pub. L. No. 104-193,42 U.S.C. § 1382(e)(4), amended the
24

Social Security Act ("the Act") to authorize the SSA to suspend or deny SSI benefits to
individuals fleeing to avoid prosecution or custody or confmement after conviction for a felony.

10.

26
27

The PRWORA provides, in relevant part:
(4)(A) No person shall be considered an eligible individual or
eligible spouse for purposes of this subchapter with respect to any
month if during such month the person is-

28
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(i) fleeing to avoid prosecution, or custody or confinement after
conviction, under the laws of the place from which the person flees,
for a crime, or an attempt to commit a crime, which is a felony
under the laws of the place from which the person flees, or, in
jurisdictions that do not define crimes as felonies, is punishable by
death or imprisonment for a term exceeding 1 year regardless of the
actual sentence imposed ...

:2
3
4
5

6

42 U.S.c. § 1382(e).
In 1999, Congress authorized the Special Veterans Benefits ("SVB") Program to

II.

7

provide an SSI-like benefit for certain World War II veterans residing outside the United States.

8

Congress also extended the provisions of 42 U.S.C. § 1382(e)(4)(A)(i) to the SVB program,

9

except that the SVB provision applies only to felony charges within the United States while the

10
11

SSI provision applies to felony charges anywhere in the world. 42 U.S.C. § 1004(a)(2).
Effective in 2005, the Social Security Protection Act of2004, Pub. 1. No. 108-203,

12.

12

("SSPA") extended to the SSA's largest program, OASDI, the same provision prohibiting

13

payment of benefits to individuals who are "fleeing to avoid prosecution, or custody or

14

confinement after conviction" for a felony.l 42 U.S.C. § 402(x)(l)(A)(iv).

15

13.

The same legislation prohibited the certification of payment of benefits to a person

16

as representative payee for OASDI, SSI or SVB benefits if that person is "fleeing to avoid

17

prosecution, or custody or confinement after conviction" for a felony. 42 U.S.C. §§

18

405G)(2)(C)(i)(V), 1007(d)(I)(E), 1383(a)(2)(B)(iii)(V).

19

14.

In 2000, the SSA promulgated final regulations to implement the statutory

20

provision in the SSI program. 20 C.F.R. § 41 6. 1339(b). Those regulations provide that the

21

suspension of benefits:
is effective with the first day of whichever of the foIIowiI:\g months
is earlier - (i) The month in which a warrant or order ... is issued
by a court or other duly authorized tribunal on the basis of an
appropriate finding that the individual - (A) Is fleeing, or has fled,
to avoid prosecution . . . ; (B) Is fleeing, or has fled, to avoid
custody or confinement after conviction ... ; or (ii) The first month
during which the individual fled to avoid such prosecution, fled to

22
23
24
25
26
27
28
1 The OASDI
6111792.2
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avoid such custody or confinement ... if indicated in such warrant
or order, or in a decision by a court or other appropriate tribunal.

2

20 C.F.R. § 416.1339(b) (emphasis added).

3
4

15.

In 2003, the SSA promulgated final regulations to implement the statutory

5

'provision in the.SVB program. 20 C.F.R. § 40S.SI0{b). These regulations are essentially the

6

same as the SS! regulations.

7

16.

8

There are no implementing regulations for §§ 42 V.S.c. §§ 402(x)(I)(A)(iv),

405(j)(2)(C)(i)(V), lOO7(d)(l)(E), and 1383(a)(2)(B)(iii)(V).
SSA POLICY AND PRACTICE

9
10

17.

Despite the plain language of the statute, and despite repeated and consistent

II

rulings to the contrary, the SSA continues to interpret the Act to mean that a person is "fleeing to

12

avoid prosecution, custody, or confinement"·when there is an outstanding arrest warrant issued in

13

his or her name, even if there is no finding of "flight" undertaken with the specific intent to avoid

14

prosecution and, indeed, even if that person is unaware of the outstanding arrest warrant or the

15

pending charges.

16

18.

cases brought in federal district courts in California, Maine, Michigan, Minnesota, New York,

18

Oregon and Tennessee. In each of these cases -

19

interpretation of the PR WORA was unlawful and either restored benefits to the beneficiaries or

20

otherwise instructed the SSA to comply with the courts' ruiings. 2 In order to avoid adverse

21

precedent, however, the SSA chose in each case not to appeal the district court's decision.
19.

23

save one -

The one case in which the SSA prevailed on this issue at the district-court level

involved a case filed pro se in New York. Fowlkes v. Adamec, 432 F.3d 90 (2d Cir. 2005). In

While there may be cases that are umeported, a Westlaw search has identified only one instance
in which a court has upheld a denial of benefits based on the SSA's policy, and that decision was
overturned on appeal in the only appellate decision on the issue to date. Fowlkes· v. Adamec, 432
F.3d 90, 96-97 (2d Cir. 2005). Numerous decisions have found the SSA's policy to be contrary
to the statute and the regulations. See, e.g., id.; Re.fJv. As/rue, 2008 WL4277713 (D. Minn. Sept.
15,2008); Caldwell v. Astrue, 2008 WL 2713714 (E.D. Tenn. July 10, 2008); Blakely v.
Commn'r Soc. Sec., 330 F.Supp.2d 910 (W.D. Mich. 2004); Hull v. Barnhart, 336 F.Supp.2d
liB (D. Or. 2004); Thomas v. Barnhart, 2004 WL 1529280 (D. Me. June 24,2004); Garnes v.
Barnhart, 352 F.Supp.2d 1059 (N.D. Cal. 2004).
2

26
27
28
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This interpretation has been challenged by individual SSI recipients in at least eight
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22

I
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Ii

I

that case, the district court ruled against the plaintiff and the plaintitf appealed, creating the tirst
2

- and, to date, the only - opp0l1unity for an appellate court to address the issue. The United

3

States Court of Appeals for the Second Circuit found that "the plain language of the statute and its

4

implementing regulation" preclude the SSA from determining that a person is "fleeing to avoid

5

prosecution" based solely on the fact that there is an outstanding warrant for a person's arrest. Jd

6

at 96. Rather, there must be a "conscious evasion of arrest or prosecution." Jd "[BJenefits may

7

be suspended only as of the date of a warrant or order issued by a court or other authorized

8

tribunal on the basis ofa jinding that an individual has jied or was fleeingfrom justice" and a

9

person's flight must be "undertaken with a specific intent, i.e., to avoid prosecution." Jd. at 96-97

10

(emphasis added).

11

20.

In an SSA Acquiescence Ruling following the Fowlkes decision, the SSA

12

acknowledged that the Second Circuit had "determined that for 'flight' to result in a suspension of

I3

benefits, it must be undertaken with the specific intent to avoid prosecution." SSA Acquiescence

14

Ruling 06-1 (2), Apr. 6,2006, available at http://www.ssa.gov/OP_Home/ruIings/ar/02/AR2006-

15

01-ar-02.htrnl. The SSA nevertheless has flouted that finding and the Second Circuit's further

16

recognition that the determination of "flight" must be made by the court issuing the warrant,

17

requiring only that "the Agency ... have some evidence that the individual knew his

18

apprehension was sought." Moreover, the SSA applies even this insufficient requirement only in

19

the three states comprising the Second Circuit.
21.

20

Despite the Second Circuit's ruling, and the agency's acknowledgement of it, the

21

SSA continues to apply an unlawful interpretation of these statutory provisions, resulting in the

22

suspension or denial of benefits - and the threatened suspension and denial of benefits - to

23

thousands of eligible recipients of and applicants for SS1, SVB and OASDI benefits and results in

24

the denial or removal of certification as representative payees of countless numbers of individuals

25

seeking to serve as representative payee for a friend or family member.
SSA'S APPLICATION OF ITS POLICY

26.
22.

27
28

The SSA implements this policy through a computer matching program which

compares SSA's databases with various federal, state, and local warrant databases.
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23.

The SSA treats a warrant as having been issued to a particular benefits recipient if

2

the databases match the person's first and last names and either (i) his or her social security

3

number or (ii) his or her date of birth.

CLASS ACTION ALLEGATIONS

4
24.

5
6

Plaintiffs bring this action as a class action pursuant to Rule 23(b)(2) of the Federal

Rules of Civil Procedure.
25.

7
8

The class consists of:
All persons whose SS1, SVB or OASDI benefits have been
suspended or denied, or who are threatened with the suspension or
denial of such benefits, for allegedly "fleeing to avoid prosecution,
or custody or confinement after conviction" for a felony or who are
not permitted to serve as representative payees for SSJ, SVB or
. OASDI benefits for allegedly "fleeing to avoid prosecution, or
custody or confinement after conviction" for a felony.

9
10
11
26.

.12

The class is so numerous that joinder of all members is impracticable. While the

13

exact number of class members can only can be obtained through appropriate discovery, on

14

information and belief, there are over one hundred thousand class members.

15

27.

There are questions of law and fact common to all class members that predominate

16

over questions only affecting individual class members. Such questions include, among others:

17

(a) whether the SSA can determine that an individual is "fleeing to avoid prosecution, or custody

18

or·confinement after conviction" for a felony under 42 U.s.C. §§ 402(x)(I)(A)(iv),

19

405G)(2)(C)(i)(V), 1004(a)(2), 1007(d)(I)(E), 1382(e)(4)(A) or l383(a)(2)(B)(iii)(V), absent a

20

finding that the individual had the intent to flee for ~he specific purpose of either avoiding

21

prosecution for a felony or avoiding custody or confinement after conviction of a felony and that

22

the individual had the capacity to form such an intent; and (b) whether the Commissioner has

23

engaged in a pattern of suspending or denying class members' benefits and denying or revoking

24

certification as a representative payee for allegedly "fleeing to avoid prosecution, or custody or

25

confinement after conviction" for a felony without first making a finding aslo the individual's

26

intent and capacity to form such intent.
28.

27
28

Plaintiffs' claims are typical of the claims of all class members, and arise from the

same course of conduct by the Commissioner. The declaratory and injunctive relief sought is
6111792.2
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common to all class members. In addition. the Commissioner has acted and continues to act on
2

grounds generally applicable to all class members. thereby making injunctive and declaratory

3

relief appropriate to the class as a whole.
29.

4

A class action is superior to other available methods for a fair and efficient

5

adjudication of this matter in that the prosecution of separate actions by individual class members

6

would unduly burden the Court and create the possibility of conflicting decisions.

7

30.

Plaintiffs will fairly and adequately protect the interests of the class members.

8

31.

The named plaintiffs and the proposed class are represented by Munger, Tolles &

9

Olson LLC, National Senior Citizens Law Center, Urban Justice Center, and Disability Rights

10

California, whose attorneys are experienced in class action litigation and will adequately

II

represent the class.

I
I

12
13

INDIVIDUAL PLAINTIFF ALLEGATIONS
Plaintiff Rosa Martinez
32.

14

After working for a number of years as a nursing assistant and in retail sales,

15

Plaintiff Rosa Martinez began receiving SSI disability benefits in November 2005. She suffers

16

from Sharp's syndrome (a form of mixed connective tissue disease), fibromyalgia, hepatitis,

17

depression, diabetes and sleep apnea and is no longer able to work. Her SSI benefit of $870 per

18

month is Ms. Martinez's only source of income. Without it she would be unable to pay for her

19

basic living expenses.
33.

20

On December 10,2007, an SSA employee handed Ms. Martinez a letter (attached

21

hereto as Exhibit A) stating that the agency would be suspending her SSI benefits effective

22

January 2008 because "the law prohibits us from paying Supplemental Security Income to
persons who have an outstanding arrest warrant for a crime which is a felony." The notice went

24

on to state that there was an outstanding arrest warrant for a felony drug crime issued in her name

25

by the Miami Dade Police Department in Florida on July 14, 1980. Ms. Martinez explained that

26

she had never been to Miami and had never been arrested or charged with a crime and that this

27

had to be a mistake. The SSA claims representative told Ms. Martinez that this could not be

28
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appealed and refused to give her an appeal form and told her she would simply have to get proof
2

that there was no warrant.
Ms. Martinez obtained an SSA appeal form at the Legal Aid Society of San Mateo

34.
4

County ("Legal Aid") and on December 11,2007, the day after she received notice of the

5

proposed suspension, Ms. Martinez filed a Request for Reconsideration at the local SSA office to

6

appeal the proposed suspension (attached hereto as Exhibit B). In the reconsideration request she

7

stated, "I have never been in Miami Dade," and requested that the reconsideration be by means of

8

a formal conference. SSA regulations require that she be afforded the opportunity for a formal

9

conference where she would have the right to confront adverse Witnesses and request that

10

subpoenas be issued for relevant evidence and Witnesses. 20 C.F.R. § 416.1413(c).
35.

II

On the very same day, SSA issued a Notice of Reconsideration affirming the initial

12

determination (attached hereto as Exhibit C). The notice stated, "In order for Social Security to

13

reinstate your benefits you must provide the original document which lists The Warrant Number,

14

The issuing agency/county, and the date the warrant was rescinded or satisfied. If you believe the

IS

warrant was issued in error, Social Security must have an original document that states the

16

warrant was issued in error and does not pertain to you at all. It must state the date the warrant

17

was rescinded. This is the only way this case can be resolved."
36.

18
19

On December 19,2007, Ms. Martinez filed a request for an administrative law

judge hearing.
37.

20

Ms. Martinez did not receive her scheduled SSI benefits at the beginning of January

21

and February, 2008. As a result she was left without any income and managed to get by only

22

With loans from her brother and friends. It was only through the intervention of U.8.

23

Representative Anna Eshoo that her benefits were restored later in February.
38.

24

On April 15, 2008, the SSA sent Ms. Martinez another notice similar to the

25

December notice stating that they planned to stop her SSI payments beginning in May 2008.

26

Attorney Christopher Douglas of the Legal Aid Society of San Mateo County requested

27

reconsideration of this determination Within the ten-day period for receiving continued benefits

28

and requested that the appeal be by means of a formal conference.
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39.

Nonetheless, the SSA suspended Ms. Martinez's benefits on May 1,2008. On May

2

5, 2008, Ms. Martinez and her attorney went to the Redwood City SSA office to demand that she

3

receive her SSI benefits for May and that she be given a formal conference prior to suspension of

4

her benefits. After considerable dispute as to whether she had a right to a formal conference or

5

whether witnesses could be subpoenaed, the claims representative spoke with her supervisor and

6

agreed that Ms. Martinez had not received due process and agreed to issue the SSI payment for

7

May. The SSA representative reiterated that Ms. Martinez needed to provide a statement on the

8

letterhead of Miami Dade County to the effect that plaintiff was not the person they were seeking.
40.

9
10

No formal conference was ever scheduled or held and no Administrative Law Judge

hearing was ever scheduled or held.
41.

11

The SSA sent a Notice of Reconsideration dated August 25, 2008 in response to the

12

December 11, 2007 appeal denying her request for reconsideration and suspending her benefits

13

effective November 1, 2005. The notice stated that Ms. Martinez had failed to provide evidence

14

that she was not the Rosa Martinez who was wanted in Miami. This was followed by a Notice of

15

overpayment dated September 2, 2008 stating that she had been overpaid in the amount of

16

$27,365.50 and demanding that she repay that amount.
42.

17

Ms. Martinez did not receive her SSI benefits for October 2008. Her SSI payment

18

of $870 per month has been her only source of income and she now has no income and no savings

19

to meet her basic needs.
43.

20

Ms. Martinez also suffered, and continues to suffer, significant stress and anxiety as

21

the result ofthe repeated threats to suspend, and the actual suspensions, of her SSI benefits.

22

Since first receiving notice of the suspension of her benefits, she has suffered a deepening
depression. She has also had trouble sleeping and her appetite has decreased, causing her to lose

24

weight.
44.

25

Ms. Martinez has never been to Miami Dade County and was living with her father

26

in Chicago, Illinois at the time the warrant was issued, while her husband, Gregg Sharp, was in

27

basic training for the United States Army. She used her husband's name at the time and was

28
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known as Rosa M. Sharp. She continued to use that name - even after her divorce ')

became a United States citizen in 2000.

3

Plaintiff .Jimmy Howard
45.

4

until she

Plaintiff Jimmy Howard is 19 years old and resides in Santa Maria, California,

5

where he lives in a group home for individuals with developmental disabilities. Mr. Howard has

6

been diagnosed with mental retardation and other mental impairments.
46.

7

Mr. Howard received SSI benefits as a child based on his disabilities. He is a client

8

of the Tri-Counties Regional Center ("TCRC"), which contracts with the State of California to

9

provide services to children and adults with developmental disabilities. Because he was a minor

I0

at the time and could not manage his own funds, TCRC served as his representative payee and

II

received all payments and communications on his behalf.
47.

12

In a notice dated October 17, 2006, the SSA notified TCRC that Mr. Howard' s

13

benefits would be suspended because of a 2001 arrest warrant from Butler County, Ohio,

14

stemming from an assault charge. The notice went on to say, "The law prohibits us from paying

15

Social Security benefits to individuals who have an outstanding arrest warrant for a crime which

16

is a·felony." The notice also stated that he needed to pay back an overpayment of $26,826 within

17

30 days. The notice made no mention ofthe right to continuation of benefits pending appeal and

18

made no mention of the right to a formal conference or an informal conference if the payee chose

19

to appeal on his behalf. Mr. Howard did not receive a copy of the notice. TCRC did not appeal

20

and his benefits ceased as of November 2006.
48.

21

After Mr. Howard turned 18, he was referred to Katherine MottarelIa, an attorney

22

with the Office of Clients Rights Advocacy in Santa Barbara. Ms. Mottarella proceeded to gather

23

information with respect to the charges and related events in Ohio. On October 22, 2007, Ms.

24

Mottarella filed a request for reconsideration of the suspension together with a request that the

25

SSA find good cause for missing the 60 day deadline for appeal pursuant to 20 C.F .R. § 416.1411

26

based on Mr. Howard' s mental limitations and the misstatement of the law in the October 2006

27

notice.

28
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49.

On March 7, 2008, Mr. Neil Ohlenkamp, the District Manager of the SSA oftice in

2

Santa Barbara sent Ms. Mottarella a letter stating that the request for reconsideration was not

3

timely and that good cause for late filing had not been established. The letter contained no notice

4

of appeal rights.
50.

5
6

On May h 2008, attorney Mottarella filed a request for an administrative law judge

hearing to review the March 2008 determination. No hearing has yet been scheduled
51.

7

On March 31, 2008, Mr. Howard, with the assistance of Ms. Mottarella, filed a new

8

SSI application which was denied in a notice dated June 18,2008 stating "We cannot pay you SS!

9

payments for March 2008 on because the law prohibits us from paying Supplemental Security

10

Income to individuals who have an outstanding arrest warrant for a felony."
52.

II

A request for reconsideration ofthe denial was filed on July 20, 2008, stating as the

12

reason for appeal: "I was not fleeing from Ohio. My mother took me to California." So far there

13

has been no response to this request for reconsideration.
53.

14

At the time of the charges in this case, Mr. Howard was twelve years old and living

IS

with his family in a trailer park in Butler County, Ohio, having been brought there recently by his

16

mother and stepfather to be with the stepfather's family. He did not get along with the stepfather.

17

According to the records of the Butler County Juvenile Court, Mr. Howard was reported as a

18

possible runaway and was found at a food market on September 23, 200 I. . He was charged as a

19

delinquent under Ohio law for acts that would constitute criminal damaging, theft and breaking

20

and entering. According to a complaint filed in Juvenile Court, on September 25, 2001 , while he

21

was being held at the detention center, "Howard kicked staff member Joyana Randolph while he

22

was being mechanically restrained." The court records state that at the time of this event he was .

23

four feet seven inches tall and weighed 85 pounds. He was once again charged as a delinquent

24

child, this time for an assault. It would be a felony under Ohio law if it were committed by an

25

adult, but not when the alleged wrongdoer is a twelve-year-old.
54.

26

On October 1,2001, Mr. Howard appeared in Juvenile Court and was ordered

27

released from detention and a competency evaluation was ordered to determine his ability to

28

assist with his defense. Sometime between that appearance and November 16, 2001, Mr.
6111792.2
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1I0ward's mother broke up with his steplather and moved to California, taking her twelve-year~

old son with her. Mr. Howard did not appear in court on November 16,200 I, and a bench

3

warrant was issued.

4

55.

TCRC has been paying the cost of Mr. Howard's group horne with funds from the

5

California Medi-Cal program. However, Mr. Howard has been showing considerable progress

6

lately and has been successfully working in a supported employment program. He appears to be

7

ready to move to a more independent living environment, but is financially unable to do so

8

without his SS! benefits.

9

FIRST CAUSE OF ACTION

10

FOR DECLARATORY AND INJUNCTIVE RELIEF FOR
VIOLATION OF THE SOCIAL SECURITY ACT
AND ITS IMPLEMENTING REGULATIONS

11
12
13

14
i5
16
17
18
19
20
21

56.

Paragraphs I-53 are each re-alleged and incOlporated as i[fully set forth herein.

57.

The Social Security Act and the regulations promulgated thereunder, 42 U.S.C. §§

402(x)(I)(A)(iv), 4050)(2)(C)(i)(V), 1004(a)(2), 1007(d)(I)(E), 1382(e)(4)(A)(i),
1383(a)(2)(B)(iii)(V) and 20 C.F.R. § 416.l339(b), prohibit the Commissioner from suspending
or denying benefits or refusing to certify an individual as a representative payee for allegedly
fleeing to avoid felony prosecution, or custody or confinement after conviction of a felony, on the
basis of an outstanding arrest warrant without a finding by a court that the claimant is "fleeing"
with the specific intent to avoid prosecution, custody, or confmement.
58.

By failing to make such a finding, the Commissioner has acted and continues to act

in violation of the Social Security Act and the regulations promulgated thereunder.

22

SECOND CAUSE OF ACTION
MANDAMUS

24
59.

. Paragraphs I-56 are each re-a1leged and incorporated as if fully set forth herein.

60.

The Commissioner has a nori-discretionary statutory obligation to make benefit

25
26
determinations in accordance with the Social Security Act, as amended, and its implementing
27
regulations. Among other things, the Commissioner is required to award benefits to applicants
28
who are qualified under the governing statutory provisions and regulations. In the event that
6111792.2
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Plaintiffs do not otherwise have an adequate legal remedy, mandamus should issue compelling
2

the Commissioner immediately to: (l) cease denying or suspending benetits or denying

3

certitications as representative payees under 42 U.S,c. §§ 402(x)(l )(A)(iv), 405G)(2)(C)(i)(V),

~

1004(a)(2), I 007(d)(1 )(E), I 382(e)(4)(A) and 1383(a)(2)(B)(iii)(V), without first determining that

5

the individual was fleeing with the specific intent to avoid prosecution or custody or continement

6

after conviction for a felony; and (2) vacate all prior such suspensions and denials of benefits or

7

denials of certification as representative payee, in which there was no prior determination that the '

8

individual was fleeing with the specific intent of avoiding prosecution or custody or confine for a

9

felony.

PRAYER FOR RELIEF

10

WHEREFORE Plaintiffs respectfully request that the Court:

I

12

a.

Assume jurisdiction over this matter;

13

b.

Certify this action as a class action;

r

14

c.

Declare that Defendant's interpretation and implementation of 42 U.S.C.

61.

II

15

§§ 402(x)(l)(A)(iv), 405G)(2)(C)(i)(V), 1004(a)(2),

16

1007(d)(l)(E), I 382(e)(4)(A) and 1383(a)(2)(B)(iii)(V) are unlawful;
d.

17

Preliminarily and permanently enjoin the Commissioner from continuing to

18

implement 42 U.S.c. §§ 402(x)(J)(A)(iv), 405(j)(2)(C)(i)(V), 1004(a)(2),

19

1007(d)(I)(E), 1382(e)(4)(A) and 1383(a)(2)(B)(iii)(V) in a manner

20

inconsistent with the law;

21

e.

Preliminarily and permanently enjoin the Commissioner from making

22

determinations to suspend or deny SSI, SVB and OASDI benefits or to deny

23

certification as a representative payee for such benefits pursuant to 42 U.S.C.

24

§§ 402(x)(l)(A)(iv),405G)(2)(C)(i)(V), 1004(a)(2), I 007(d)(J )(E),

25

1382(e)(4)(A) and 1383(a)(2)(B)(iii)(V), based solely upon the existence of

26

an arrest warrant and absent a finding that an individual is fleeing with the

27

specific intent to avoid prosecution or custody or confinement after

28

conviction for a felony;
6111792.2 .
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II,.
f.

Preliminarily and pennanently enjoin the Commissioner immediately to

2

redetermine and re-adjudicate all determinations to suspend or deny SSI,

3

SVB. and OASDI benefits and all determinations to deny certification as

4

representative payee for such benefits made pursuant to 42 U.S.c.

5

§§ 402(x)(l)(A)(iv), 405(j)(2)(C)(i)(V), 1004(a)(2), 1007(d)(l)(E),

6

1382(e)(4)(A) and 1383(a)(2)(B)(iii)(V), and to reverse all such

7

determinations unless made 'on the basis of a finding by a court that the

8

individual was fleeing with the specific intent to avoid prosecution or clistody

9

or confinement after conviction for a felony;

10

g.

Issue a writ of mandamus compelling the Commissioner immediately to: (I)

II

cease denying or suspending benefits or denying certifications as

12

representative payeees under 42 U.S.C. §§ 402(x)(J)(A)(iv),

13

405(j)(2)(C)(i)(V), I 004(a)(2), 1007(d)(l )(E), I382(e)(4)(A) and

14

1383(a)(2)(B)(iii)(V), without fust detennining that the individual was

15

fleeing with the specific intent to avoid prosecution or custody or

16

confinement after conviction for a felony, and (2) vacate all prior such

17

suspensions and denials of benefits and denials of certification as

18

representative payee, in which there was no prior determination that the

19

individual was fleeing with the specific intent of avoiding prosecution or

20

custody or confme for a felony;

21

h.

Award Plaintiffs costs, disbursements: and reasonable attorneys' fees,

22

including, without limitation, the costs and fees authorized by 28 U.S.C.

23

§ 2412;

24

/I

25

II

26

II

27

II

28

II
6111792.2
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I

I!

r
I!

l.

2

Grant Plaintiffs such other and further relief as the Court may lind just.
proper, and equitable.

3

MUNGER. TOLLES & OLSON LLP
DAVIDH. FRY

DATED: October 15,2008

4
5

6
7
8

Of Counsel:

9

WILLIAM G. LIENHARD
wlienhard@urbanjustice.org
EMILIA SICILIA
esicilia@urbanjustice.org
JENNIFER PARISH
jparish@urbanjustice.org
URBAN JUSTICE CENTER
123 William Street, 16th Fl.
New York, NY 10038
Tel.: (646) 602-5668
Fax: (212) 533-4598

10

II
12
13
14
15
16
17
18

CHRISTOPHER A . DOUGLAS (SBN 239556)
cdougJas@legaiaidsmc.org
M. STACEY HAWVER (SBN 146012)
mshawver@lega1aidsmc.org
LEGAL AID SOCIETY OF SAN MATEO COUNTY
521 East 5th Avenue
San Mateo, CA 94402
T: (650) 558-0915
F: (650) 558-0673

MARILYN HOLLE (SBN 61530)
marilyn.holle@disabilityrightsca.org
DISABILITY RIGHTS CALIFORNIA
3580 Wilshire Blvd. Suite 902
Los Angeles, CA 900 I 0-2522
Tel: (213) 427-8747
Fax: (213) 427-8767

19
20
21

23
24
25
26
27
28
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EXHIBIT A

I
I
VIFF

Social Security A "'ministration
Supplemental Security Income

Hi

I

Notice of Planned Action
SOCIAL SECURITY
601 ALLERTON ST 2ND FL
REDWOOD CITY CA 94063
Claim Number:~iR~ed~a~c~
~~
d ________
December 10, 2007

ROSA MARTINEZ
334 REDWOOD AVE
APT 5
REDWOOD CITY CA

I

94061

We are writing to tell you about changes in your SUpplemental
Security Income (SSI) payments. The following chart shows the
SSI money due you for the months we changed. As you can see
from the chart, we are changing your payments for past and .
future months. The rest of this letter will tell you more about
this change.

I

L

Your Payaenta Will Be Changed Aa Followa
From: November 2005 and continuing

Amount Due: $0.00

We will stop your payments beginning January 2008.

Why Your Payments Changed
.We cannot pay you SSI payments for January 2008 and continuing
because the law prohibits us from paying Supplemental Security
Income to persons who have an outstanding arrest warrant
for:
•

a crime which is a felony (or, in Jurisdictions that do not
define crimes as felonies, a crime .that is punishable by
death or imprisonment for a term exceeding 1 year), or

•

a violation of a condition of probation or parole under
Federal or State law.

Your Payment Ia Based On The.e Fact.
•

Our records show that the following warrant for your arrest
was issued for a crime which is a felony:
Issued by: MIAMI DADE POLICE DEPARTMENT
9105 NW 25TH ST
DORAL, FL 33172
(305) 471-2070

Date of warrant: July 14, 1980
Type of crime: drug related
SEE NEXT PAGE

I

I,

Paqe 2

Redacted

Oriqinatinq case number : FBOOl0900
National Crime Information Center number: W4130l6901
•

Social Security cannot provide further information about
the warrant . To satisfy the warrant or qet more
information about it, please contact directly the
MIAMI DADE POLICE DEPARTMENT.

If You Think Your SSI Should Be Paid
Even if you have an outstandinq arrest warrant, you have certain
additional riqhts under the law. Your 551 can be paid if you
can show us you have a qood reason for not satisfying the
outstanding warrant. Please see the enclosure "Information
About SSI and Outstandinq Arrest Warrants· at the end of this
notice for what Social Security consider a a good reason for not
satisfyinq a warrant. This enclosure also tells you what to do
if you think you have a qood reason.
Information About Medicaid
For information about any chanqe in your Medicaid eliqibility
caused by this action" you should qet in touch with the local
Social Services District Office.
ThinqllTo R_ellll>er
•

We may be in touch with you later about any payments we
previo\1s1y ' made.

•

This decision refers only to your claim for SSI payments.

•

This determination replaces all previoull determinations
for the above periods.

If You Disagree With The Deciaion
If you disagree with the deciSion, you have the right to
appeal. We will review your case and consider any new facts
you have.
'
•

You have 60 days to ask for an appeal .

•

The 60 days start t he day after you qet this letter.
We assume you qot this 'letter ,5 days after' the date on it
unless you show us that you did not 'qet it within the
5 day period .

•

You must have a good reason for waitinq more than 60 days
to ask for an appeal.

•

To appeal, you must fill out a form called "Request For
Reconsideration." The form number is SSA-56l. To qet
SEE NEXT PAGE

Redacted

Page 3

this form, contact one of our offices.
fill out the form by telephone.

We can help you

Appeal In 10 Days To Keep Getting The Same Check
If you appeal within 10 days, you will continue to get the same
check amount until we decide your case.
•

The 10 days start the day after you get this letter.

•

If you loae your appeal, you might have to . ·pay .back some
or all of this money.

However, even if you appeal in 10 days, we may atop the check
in January 2006 as shown above if both of the following are
true:
•

OUr new · decision is the same aa the one you appealed; and

•

We send or give you a letter with our new decision in
time to stop the cheek.

How To Appeal
There are three ways to appeal. You can pick the one you want.
If you meet with us in person, it may help us decide your case.
Case Review: You have the riqht to review the facts in your
file. You can give us more facts to add to your file. Then we
will deCide your case again. You will not meet with the person
who decides your case.
Informal Conference: You will meet with the person who decides
your case. You can tell that person why you think you are
right. You can give us more facts to help prove you are right.
You can bring other people to help explain your case.
Formal Conference: This is a meeting like an informal
conference. The difference is we . can make people come to prove
you are right. We can make them bring important papers about
your case, even if they do not want to help you. You can
question these people at your meeting.
If You Want Kelp With Your Appeal
You can have a friend, lawyer or someone else help you: There
are qroups that can help you find a lawyer or give you free
legal services if you qualify. There · are also lawyers who do
not charge unless you win your appeal. Your local Social
Security office has a list of groups that can help you with
your appeal .
SEE NEXT PAGE

L

i
i

f·

Page 4

Redacted

If you get someone to help you, you should let us know. If you
hire someone, we must approve the fee before ' he or she can
collect it . And if you hire a lawyer, we will withhold up to
25 percent of any past due benefits to pay toward the fee.
If You Have Any Quastions
For general information about 551, visit our website at
www.socialsecurity.qov on the Internet . You , wi1l find the law
and regulations about SSI eligibility and S5I payment amounts
at www.socialsecurity.gov/SSlru1es/.
'
For qeneral questions about SSI or specific questions about
your case, you may call us toll-free at 1-800-772-1213, or call
your local Social Security office at f-650-363-2919. Our lines
are busiest early in the week and early in the month, so if
your business can wait, it's bast to ca11 'at other times. We
can answer most questions over the phone. You can also write
or visit any Social security office. ' The office that serves
your area is located at:
601 ALLERTON ST 2ND FL
REDWOOD CITY CA 94063

If you do call or visit an office, pleaae have this letter with
you : It will help us answer your questions. Also, if you plan
to visit an office, you may call ahead to make an appOintment.
This will help us serve you more quickly when you arrive at the
office.

I
I

i

l
L

I
I

t

Peter D. Spencer
Regional Commissi'oner
San Francisco Region

Enclosure: Information About SSI and Outstanding Arrest
Warrants

L

,i
i
i

SEE NEXT PAGE
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EXHIBITB

Form Appravad

SOOAL. 5ECURtTY AD MNISTR
I
ATION

TOE 7'0

nUR

REQUEb I FOR RECONSIDERATION
NAME OF CLAIMANT

Ii c.--: \" A· ' All r :;.'"!;

NAME OF WAGE EARNER OR.SELF·EMPLOYED
PERSON Iff differ""t from claim.nt.1

r'
I

.'. i. iI t J .•

........ , .

. "U-

f'- /{'", --:..
~

..... ' .•-

SOCIAL SECURITY CLAIM NUMBER

SUPPLEMENTAL SECURITY INCOME ISSII OR SPECIAL
VETERANS BENEFITS ISVBI CLAIM NUMBER

Redacted

J

IDo not wlite in this space}

SPOUSE'S NAME (Complete ONL Yin 5S1 cBsesl

DEC 11 Zoo7

SPOUSE'S SOCIAL SECURITY NUMBER
(Complete ONL Y in SSI cases)

..

CLAIM FOR (Specify type, e.g., retltement, dl8ability, hospItal Insurance, S51, SVB, etc.1

,

I do not agree with the determination made- on the above claim and request reconsideration. My reasons are:

I

(').' -I-,
SUPPLEMENTAL SECURITY INCOME OR SPECIAL VETERANS BENEATS RECONSIDERATION ONLY
(Se. the three ways to eppul in the How To ""Pial Your SuppiemeMII Security InGome ISS1I Or Special Vetlr.,. a.".fl1ISVBJ Cecilton) inluuctlons.l

"I wont to "II-' your ....ian about my _
for SlQII'IomonaJ Security Incomo (551) or s.-;.J Vet...... IIonIfils
ISVB}. I'v.'- _
tho three wa,. to "II-'.I'va _
tho bela bolo•• "

[J

0

Case Review

Informal Conference

[!f.

Formal Conference

EITHER THE CLAIMANT OR REPRESENTATIVE SHOULD SIGN· ENTER ADDRESSES FOR BOTH

I declare ~nd.r .penaltv of perjury that I have examined all the interm.tion on this term, and on any accompanying statements or
forms and it is true aOO co"""t to the best of mv kncwledge
CLAIMANT SIGNATURE

,;'.
"j

-/r.'~''''

i)~ .....~j

IJ"O ,:.

"

lEl.EPHONf ~IV!BE~ (lnchf!!'~ ~.-J

C-:;'a.J

MAILING ADDRESS

1:~': J.--fi ....;-t;J;::~~

ISTeA·

,.'! - ,.... V 'fo''''

0

0

/ rt~>'F:...;;.:.i1·:;;}.;.;-..._-._.

MAl3!~DRES.S. I
\
~I /"\"C,'";t.ili.CJ.:"'{JOC\

CIKli.

SIGNATURE OR NAME OF CLAIMANT'S RE.PRESENTATI1I£
NON-ATTORNEY
ATTORNEY

/

ZIPCOOE •
!""i~)

':1

b!

CITY

DA~

! l ,.0;) -:fo

TELEPHONE NUMBER /hIC1ud••1N _ I ..

!

~

ISTATE

ZIP CODE
DATE

TO BE COMPLETED BY SOCIAL SECURITY ADMINISTRATION

See list of initial determinations
1. HAS INmAL OETERMINATION
BEEN MADE?

2. CLAIMANT INSISTS

I!J YES

ON FlUNG

3. IS THIS REQUEST FILED TIMELY?
(If "NO', ,ttsch claimant's exjJlanlltian for delay and attach on/y perrin""t letter, matedal, or

D'YES

0

DYES

ONO

NO

informlltion in social $ecutity offiCII.}

RETIREMENT AND SURVIVORS RECONSIDERATlDNS ONLY (CHECK ONE) REFER TO fGN 03102.12S} SOCIAL SECURITY OFFICE
__________________________~------------------------~----~,ADDRESS

o

o
o

NO FURTHER DEVELOPMENT REQUIRED

(GN 03102.300)

Social Security Administration
601 Allerton Street 2"" Fin".
Redwood City, CA 9406;

REQUIRED DEVELOPMENT ATTACHED
REQUIRED DEVELOPMENT PENDING, WILL FORWARD OR ADVISE STATUS
'
WITHIN 30 DAYS

ROUTING
INSTRUCTIONS
(CHECK ONE)

---;1>

o
i
i. o
i
i

DISABILITY DETERMINATION
SERVICES IROUTE WITH
DlSABIUTY FOWERJ

000, BALTIMORE

o

o

PROGRAM SERVICE CENTER

010; BALTIMORE'

o oeo,

BALTIMORE

o

DISTRICT OFFICE
RECON.SIDERATION
CENTRAL PROCESSING
SITE (SVB)

NOTE: Take or mail the .Iped origiBBl to your local Social Security office, the Veterans Affairs Regional Office in Manila or any
U.S. Foreign Service post and keep a copy for your records.
.
Form SSA·561·U2 17·2003} EF 13-2006} Destrov Prior Editions

Claimant

EXHIBITC

Social·Security Administration
.Supplemental Security Income
Notice of Reconsideration
SOCIAL SECURITY
60i ALLERTON ST 2ND FL
REDWOOD CITY, CA 94063
Claim Number: IRedacted
December 11, 2007
026
ROSA MARTINEZ ·
334 REDWOOD AVE
APT 5
REDWOOD CITY CA 94061-3044
Dear ROSA MARTINEZ
Reconsideration Filed:
December 11, 2007
You have requested that Social Security reinstate your Supplemental Security
Income payments, but you have not provided the documentlltion needed. Social
Security records indicate that Miami Dade Police Department in Doral Florida .
has a warrant for your arrest and the crime that the warrant was issued for is a
felony. In order for Social Security to reinstate your benefits you must provide an
original document which lists The Warrant Number, The issuing agency/county,
and the date the warrant· was rescinded or satisfied. If you believe the warrant
was issued in error, Social Security must have an original document that states
the warrant was issued in error and does not pertain to you at all. It must state
the date the warrant was rescinded. This is the only way this case can be
resolved.

If You Disagree With The DeCision
H you disagree with this decision, you have the right to request a hearing. A person
who has not seen your case before will look at it. That person is an Administrative
Law Judge (ALJ). The ALJ will review your case again and look at any new facts
you have before deciding your case.

. ,

•

You have 60 days to ask for a hearing.

•

The 60 days start the day after you receive t~ letter. We assume you got
this letter 5 days after the date on it unless you show us that you did not get
it within the 5-day period.

•

You must have a good reason if you wait more than 60 days to ask for a
hearing.
See Next Page

Redacted

Page 3 or3

local Social Security office at 650·363·2919 and ask for Mrs. C. Soge. We can answer
most questions over the phone. If you are deaf or hard of hearing. you may call our
TI'YtrDD number 800·325·0778. If you do call or visit an office, please have this
letter with you. It will help us answer your questions.
If you plan to visit an office you may call ahead to make an appointment. This will
help us serve you more quickly.

A. St4it!et
A. Stanfel
District Manager
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