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Marisol A. v. Giuliani
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NY-001-003

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

. MARISOL A., by her next friends, Rev. Dr.

James Alexander Forbes, Jr., and Raymunda
Cruz; LAWRENCE B., by his next friend, Dr.
Vincent Bonagura; THOMAS C., by his next
friend, Dr. Margaret T. McHugh; SHAUNA D.,
by her next friend, Nedda De Castro;

OZZIE E., by his next friends, Jill Chaifetz
and ‘Kim" 'Hawkins; DARREN F., by their next
frlends,.Juan A. Figueroa and Rev. Marvin J.
Owens; BILL G. and VICTORIA G., by their
next friend, Sister Dolores Gartanutti;
BRANDON H., by his next friend, Thomas J.
Moloney; and STEVEN I., by his next friend,
Kevin Ryan, on their own behalf and on be- -
half of all others similarly situated,

Plaintiffs,
and
DANIELLE J., by her next friend, Angela
Lloyd; and WALTER AND REMY S., by their next

friends, W.N. and N.N,, on behalf of them-
selves and all others similarly situated,

Intervening Plaintiffs,

~ againgt -

" RUDOLPH W. GIULIANI, Mayor of the City of .

New York:
JASON TURNER, Administrator of the Kuman Re-
sources Administration and Commissioner of

" the Department of Social Services of the

City of New York;

NICHOLAS SCOPPETTA, Commissioney of the New
York City Administration for Chxldren s
Sexrvices:

GEORGE E. PATAKI, Governor of the State of
New York;

and JOHN JOHNSON, Commissioner of che Office
of Children and Family Servzces of the State

" af New York:

Defendants.
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SETTLEMENT AGREEMENT {

The Settlement Agreement is entered inro by and be-
tween MARISOL A., by her next frienés Rev. Dr. Jameszlexander
Forbes, Jr.. and Raymunda Cruz; LAWRENCE B., by his gext friend
Dr. Vindent Bonagura; THOMAS C., by his next friend,%Dr. Marga-
ret T. McHugh; SHAUNA D., by her next friend,. Nedda beCastro;
OZZIE E., by his next friends, Jill Chaifetz and Kiméﬁawkins;
DARREN F. and DAVID F.; by their next friends, Juan 5; Figueroa
and Rev. Marvin J. Owens; BILL G. and VICTORIA G., by their
next friend, Sister Dolores Gartanutti; BRANDON H., ﬁy his next
friend, Thomas H. Maloney; STEVEN I., by his next fr?end, Kevin
Ryan; DANIELLE J., by her next friend, Angela Lloyd; and
RICHARD S. and WALTER S., by their next friends, W.N; and N.N.;
on their own behalf and on behalf of all others simiiarly site-
ated (the "Plaintiffs") and GEORGE E. PATAKI, Governor of the
State of New York; and JOHN JOHNSON, Commissioner orjthe New
York State Offiee of Children and Family Services (rérmerly the
Department of Social Services of the State of New York)

(hereinafter collectively the "State Defendants®) .

This Settlement Aqreeﬁent does not and shall not per-
l
tain to or affect in any manner the liability of the remaining
defendants in the lltlgatzon- Rudolph W. Glullanl, Mayor of

the City of New York; Jason A. Turner, Admlnlstrator of the Hu-
I
d
l

.
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man Resources Administration and Commissioner of the:Department
of Social Services of the City of New York; and Nicholas Scop-
petta, Commissioner of the Administration for Children's Serv-

ices of the City of New York (the "City Defendants“).

WHEREAS, Plaintiffe commenced and are mainéaining a

class action lawsuit entitled Mariscl A.. et al. v. Budolph W.
Giuliani, et al., No. 95 Civ. 10533 (RJW), in the Uﬁited States

. .2
District Court for the Southerr District of New York, seeking
]

déclaratory and injunctive relief for the alleged deﬁrivation

by the State Defendants and each of them of the constitutional

rights of liberty and property of the Plaintiffs guaranteed to
them by the Fourteenth Amendment to the United State§ Constitu-

tion and Plaintiffs' alleged rights under federal 1a@ (the
: {

“Litigation%). - ' i

WHEREAS, the District Couft, in an Order dﬁted June

. S . 1
18, 1996, has determined that the Litigation can proqeed as a

class action pursuant to Rule 23(b) (2) of the Federal Rules of
i
Civil Procedure and chis decision was affirmed by the Second
N H
Circuit Court of  Appeals in an Order dated September 26, 1957.

PO

. ] :
WHEREAS, each of the State Defendants denies any
wrongdoing or any liability to Plaintiffs-in the Litigation;

|
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WHEREAS, Plaintiffs and-State Defendants, aﬁd each of

them, desire to avoid incurring any further time, cost and ex-
"pense and the uncertainty of litigation and seek to resolve all

. matters embraced in the Litigation as between the Pla@ntiffs

and the étate Defendants in an amicable fashion; i
. i

WHEREAS, the New York State Office of Child%en and
Family Services (as successor to the Department of Soéial Serv-
ices), pursuant to Sections 20 and 34 of the New York Soci&i"
Services Law, has the authority and responsibility to '‘monitor
and supervise the operations-of local social services districts
and officials within New York State, including but noE limited
to the New York éity Administration for Children's Sé%vices
("acs'), and to establish rules, regulations and poliéiee to

accomplish the foregoing, consistent with the above referenced

statutory provisions of the New York Social Services law.

NOW, THEREFORE, in consideration of the covenants and
undertakings set forth herein and intending to be legally bound
thqreby,.Plaintiffs and State Defendants, and each of- them,

agree to the terms and conditions set forth herein.

av— seme e

I. ESTABLISHMENT BY THE OFFICE OF CHILDREN AND FAMILY
QNAL _OFFICE  ~
o

-
1. The New York State Office of Children a?d Family

Services ("OCFS") shall, as soon as is reasonably possible, es-

ensen smmon o
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tablish and maintain a Regional Office in New York City to be
known as the New York City Regional Office (“NYCRO"); the pri-
mary function of which shall be the statutorily mandéted func-
tion of monitoring and supervising New York City‘s cﬁild wel -
fare system. This office shall monitor and supervisé child
welfare services in the five boroughs of New York C%éy only,
and OCFS shall notif& the Plaintiffs in writing when?the NYCRO

is restructured as set forth above.. : ©

2. The Director of the NYCRO shall report on all
child welfare, budgetary, persocnnel and financial maQCere per-
taining- to child welfare activities to the Commissioner of

OCFS, and may réport on all matters not encompassed Qithin the
[}

above ag determined by the Commissicner of OCFS.

3. ‘ The Director of the NYCRO shall possess appro-
priate management competence, knowledqe and skzlls 1n -child and

family practice and requlations in New York State, as_deter-
) i
. miped by OCFS, sc as to be able to effectively adviseithe OCFS

. Commissioner of the needs, progress and resources required if
. : . !
" the NYCRO is to adequately monitor and supervise the operations
: .o . i
and practices of ACS. i

q. The Director of the NYCRO shall have the initial

respon51b111ty for the development and organization of the NY-

CRO*'s annual budget The Director shall have the authorlty to




b

adjust, in conjunction with and under the direction of the Com-
missioner of OCFS or his/her designee, the NYCRO budget during
the calendar/fiscal year within the appropriated budget so as

to meet the evolving and bhanging needs of the NCYROL

5. The Director of the NYCRO shall have }he author-
ity, subject to applicable State law and in cénsultation with
and under the direction of the Commissioner of OCFS.or his/her
designee, to allocate and use the figcal and human fesour;e; of
the NYCRO as he/she determines to be necessary to sufficiently

T
monitor and supervise the operations and practices of ACS.

6. The . number of full-time staff authorized for the
NYCRO will be forty-cne (41), which OCFS believes is the appro-
‘priate staffing currently needed to operate the NYCRO in a pro-
fessional manner. OCFS will make reasonable efforté to £fill
and maintain these positions. The NYCRO, in conjuﬁétion with
and under the direction of the OCFS Commissiocner gffhis/her
designee, will reevaluate its staffing levels on a %eqular ba-
sis and, if necessary, OCFS will propose and suppofﬁ. as part
of the budget process, to adjust the staffing of tﬁ% NYCRO as
'needed. Plaintiffs will be notified within fifteen:(15) busi-
ness days if the number of forty-one (41) full-timé:authorized
employee positions at the NYCRO is:reduced below forty-one

{41), and the reason(s) therefor.

.
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7. The Director of the NYCRO, in conjunctlon with

and under the direction of the Comm1591oner of OCFS or his/her
designee, shall have the authority and respon31b111ty to ap-
prove, modify, oversee, review and monitor the development and
implementation of any plan for correctlve action that ACS
adopts or is dlrected to adopt in order to correct non-
compliance and case work practice problems in any of.the vari-
ous aspects of ACS's operations thac are found to eiist by the
NYCRO, e.g., in case record review(s) conducted as pfovided for

herein (hereinafter “Corrective Action').

II. THE ISSUANSE OF ANNUAL CUMULATIVE
EATALITY REPORTS PREPARED BY THE OCFJ

8. The 1998 annual cumulative fatality réport due
June 1999 and the 1997 annual cumulative fatality re;ort will
both be éompleted and released no later than June, 1?99, and
the OCFS shall complete and release subsequent annuéi cumula-
tive fatality repofts in a timely ménner as requiredgby law,
and shall, with the participatioc of the Director of ithe NCYRO,
review annually at the next regularly scheduled quaréerly meet -
ing with ACS following the release of the annual cum&lative fa-
.tality report: a) the findings in éhe annual éumulaéive fatal-
ity report that relate to fatalities of children in ACS‘s cus-
tody or care; and b) the need for Correctlve ACtlon.llf any, as

referred to in Paragraph 9, below. iPlaintiffs shall :be fur-
H . |




nished with copies of annual cumulative fatality reports within

fifteen (15) business days after they are available for public

distribution.

TIX. THE ISSUANCE OF INDIVIDUAL FATALITY i
" REPORTS PREPARED BY THE NYCRO'™ )

é. The NYCRO shall complete and release éll indi-
vidual fatality reports regarding ACS‘'s operations in New York
City during the year 1997 by January 1, 1999; for fatal1t1es
that occur or have occurred during the yéar 19398, the individ-
ual fatality repdrt for such fatality shall be comple;ed and
released eithexr (i) by March 1, 1833, or (ii) within'%ix months
from the date Sf the fatality as required by law, whiéhever
date occurs later; and future fztality reports shall ;e com-
prleted in a timely manner as-réquired by law. OCFS aﬁd/or
NYCRO shall direct ACS to adopt Corrective Action wheé it deems

. |
necessary (particularly where repetitive activity or conduct

contributing to the fatality is occur;ing) and OCFS, ?%cluding
the NYCRO, shall monitor such Corrective Action(s) forlcompli-
‘ance and review them with ACS, at a mlnlmum, on a quarterly ba-
sig. The OCFS or the NYCRO shall prov;de to Plalntlffs copies
of all individual fatality reports w1thln fifteen (15)!buszness
days of forwarding these reports to Aés. These indiviéual fa-
tality reports shall. comply with the provisions of Secéion 20

|
of the Social Servicesg Law, including but not limited to, rec-

PR O
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ommendations for local or state administrative or pélicy

changes. . )

IV. ACCEPTANCE OF REPORTS OF EDUCATIONAL

10. The State Central Register ("SCRY) sﬂall review
and evaluate its policy of accgpting cails rebardin% educa-
tional neglect and it shall continue to: a) accept }eportsd
f£rom ﬁandated reporters and others regarding educat{onal ne-
glect (as defined in Article 10 of the Family Court ;ct) when
the reporter makes allegations which if true would cgnstitute a
report of child abuse or maltreatment, even when actual harm to
the child is not.claimed; and b) clgrify to SCR personnel the
policy on accepting reports of educational neglect as set forth

in this paragraph.

11, OCFS shall, within a reasqnable time gfter the
effective date of this Agreement, iésue a policy statement re-
minding school-based mandated reporters of OCFS's pélicy on the
acceptance b& the'SCR of reports of educétional negléct, and
will take apéropriate steps to enlist the.support aﬁq coopera-
tion of the New York City Board.of Education and theiNew York
State Education Department regarding the dissemination and im-
plementation of this policy. A copy of this OCFS pol}cy state-

|
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‘ment shall be provided to Plaintiffs within fifteen (15) busi-

ness days of its dissemination. ' i

V. ACCEPTANCE OF REPORTS OF DOMESTIC

12, The SCR shall continue to: a) accept reports

from mandated reporters and others regarding domestic violence

'

when the reporter makes allegations which if true would consti-
: . ] C

tute a report of .child abuse or maltreatment, even when actual

physical harm to the child is not claimed; and b) claﬁify to

' :SCR personnel the policy on accepting reports of domestic vio-

lence as set forth in this paragraph. '

13. AOéFS shall, within a reasonable time aﬁter the
effective date of this Agreement, include in the poli&y state-
ment referred to in Paragraph 11, above, a statement geminding
mandated reporters of OCFS' policy on the acceptance Sy the SCR

of reports of domestic violence.

VI. THE SCR'S REVIEW OF CALLS TO THé SCR AND i
g £D .

14. The SCR shall make reasonable efforts to detex-
mine that calls are not screened out inappropriately, including
the use of its current procedure for periodic spot checks on

the screening out of such calls. SCR shall make reasonable ef-
!
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forts to determine how to upgrade its technical capa@ity to re-

ceive calls consistent with its policies. i

. 15. The SCR shall review its policies concerning the
écceptance and fejection of calls and, whenever it determines
that the policies need to be clarified or updated, shall make
the changes i§ determines:necessary. Plaintiffs shall, within
fifteen (15) business days of the policy change(s), be informed

.

of any material changes in SCR policiesgs in this regard.

VII. IMPROVING.THE SCR'S RATE OF ANSWERING

CALLS OF CHIID ABUSE:AND WNRGLECT

16. OCFS shall continue tc make reasonable efforts

to make improvements, within a reasonable time after:the effec-
tive date of this Agreement, toward the goal of ans@éring all
calls to the SCR of abuse and neglect within one (1) minute or
less from the time the call is received. OCFS shallfprovide
Plaintiffs reports regarding such efforts toward ach{evement of
this goal no later than five (5) business days priogéco the

meetings set forth in Paragraph 30, ibelow.

VIII. THE OCFS SHALL ADVERTISE.THE
PURPOSES AND GOALS OF THE SCR

. .
memin s mns  ssines e

17. OCFS shall develop a plan, within a réasonable

' . _ ) - C
time after the effective date of this Agréement, on how to ad-
: !
vertise the purposes of the SCR hotline (created to receive
' i
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calls of suspected child abuse or neglect), including but not

limited to publicizing the use of the existing toll-free num-
ber, and shall implemenE that plan aa.ehon as practicable. A

copy of that plan shall be furnished to Plaintiffs witﬁin fif-
|

teen (15) business days of its development.

IX. PERIODIC CASE RECORD REVIEWS
TO_BE_CONDUCTED BY OCFS

18. OCFS shall undertake case record review(%) of

ACS records in the following substantive areas to determine

ACS's compliance with applicable laws and reasonable case work
practice, and these case record treviews shall use both qualita-

tive and quantitative measures: i

t
*

(a) child protective services
cases;

(b) open indicated céses;

(c) caseg receiving protective su-
pervision in the home;

(d) cases receiving mandated pre-
ventive gervices;

(e) -cases of children in placement
with a goal of return home;

(£) cases of children in placement 12
with a goal of adoption; : l

(g) cases of children in placement
with a goai of independent living;

(h) cases of children in placement
for more than four yvearsa; and




o-l

JA-767

S a0 om miee

(i) frequency of visitations to .
the home and child during investi- !
gations and in custody.

. wamans .

19, OCFS shall complete case record revmews covering
the areas identified in Paragraph 18, above, at least once
prior to the expiration of .this Agreement, and theregfter as
determined:by OCFS to be appropriate and/or as circu&stances
warrant.

Copies of the case review report(s) shall be prov1ded

to Plaintiffs within ten (10) buginess days after each re-

port(s) is prepared and reviewed with ACS, but in no event less

than ninety (90) days prior to the expiration of this Agree-

ment. ;

20. OCFS shall conduct face-to-face intefviews with
i
a sub-set cf the relevant ACS personnel and/or others involved

in the case record review(s) identified in Paraqrapﬁ 18, above.

21. - If, after completing its case record review(s),
OCFS dqterminea that ACS is in substantial non-compiiance with
applicable laws, requlations and/or reascnable case work prac-
tice, OCFS shall direct ACS to take Corrective Action designed
to improve ACS‘'s performance in the specific areas éf non-
compliance. The NYCRO will use reasonable efforts to provide
technical assistance and exercise its monitoring au%hority as
it deems necessary and'appropriéte. OCFS shall meet with

{
Plaintiffs as provided for in Paragraph 30, below, to report

W TY WY T T TN 1T T T
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such efforts towards achievement'offthis objective aLd the last

such meeting ghall occur at least sixty (60) business days

prior to the expiration of this Agreement.

X. THE IMPLEMENTATION OF
'CONNECTIONS BY QCFS .

o ssaisatemes ¢ SBaw tamanmise o4

22. OCFs éhall use reasonable efforts and means
available to it to develop and implement in New York?State, at
the earliest practicable date; an’ accurate and reliéﬁle séa€e.
wide computer system (now referred to aa."CONNECTIONg“) to pro-
vide information concerning: a) child welfare case a&tivity
necessary to manage and supervise the child welfare éystem and
determine compliance with fiscal and legal standards; and
b} child welfare case management reports sufficient ;o create
aggregate data on issues including but not limited to: timeli-
ness 6f investiqationé; re-occurrence of indicated réporcs;
timeliness of case plans; time in care; number of plécements:
number of re-entries into care; and adoption statistics.
Plaintiffs will be provided with the monthly reports'on the
status of CONNECTIONS issued by the Commissioner of:éCFs or the
OCFS Coordinator of CbNNECTIONS_which are addressed ;o County
Commissioners/Executive Directors. Should the month;y reports

be discontinued, Plaintiffs nevertheless shall receive similar

reports on a quarterly basis.

carmmtaime s eare . e
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23. OCFS shall continue to use reasonableiefforts'to
correct any deficiencies or probleﬁs that éurrently éxist or
arise from time to time in the operation of the CONNECTIONS
computer system/SACWIS (State Automﬁted Child Welfaré Informa-

tion System) or any aspect thereof.

crarm e o m

24. OCFS shall develop and implement a training pro-

gram so that current ACS workers .are trained on the use of

CONNECTIONS and, thereafter, shall work with ACS and ﬁhe Satl
terwvhite Training Academy to incorporate CONNECTIONS into their
ongoing SACWIS training. Documentation of any new OCES :
CONNEéTIONS training program shall be provided to Plégntiffs
Qithin fifteen (15) business days of‘its preparation,:and/cr
other new materials on such training shali be made avéilable to
Plaintiffs upor request within this same time period.i
XY. NOTIFICATION OF CHANGES REGARDING MAXIMUM STA‘I'EiAID

RATES FOR FOSTER CARF, PROGRAMS OR BED CAPACITY

25. If during the term of'this Agreement ége OCFS
changes the maximum state aid rates for foster care pfograms in
New York City, of approves an increase or decrease ié.the bed
{

capacity of any such foster care programs, Plaintiffs;will be

notified of these chanqes within fifteen (15) buéines§ days of
their being approved. .!
i.
|
1
{
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XII. OCFS SHALL REVIEW AND EVALUATE TRAINING FOR CHfLD
PROTECTIVE_SERVICES CASFWORKERS AND SUPERVISORS

26. OCFS shall monitor the training of Child Protec-
tive Services caseworkers and supervisors at the Satéerwhite
Training Academy and shall establish, within one hunéred and
twenty (120) days from the effective date of this Ad;eement,
procedures for the review and evaluation of ACS's tréining cur-
riculum for Child Protective Services caseworkers adé supervi-
sors at the Satterwhite Training Academy, including risk as-
sessment training and the content of Child Protectivé Services

caseworker examinations and, if such review and evaluation war-

rants, recommend changes in such training curriculum.and exami-

nations. Copies of the procedures for review and evaluation
and any recommended changes shall be provided to Plaintiffs
within fifteen (15) business days of their transmittél to ACS.

XIXII. OCFS EXAMINATION OF
BISK AQSESSMENT

1+ 10 m——— a4 ——

27. . OCFS shall discuss with Plaintiffs a? the meet-
ings provided for in Paragraph 30, #elcw, of this Agieement the
current status of Risk Assessment i? New York City ihcluding
any plans of OCFS to review its effectiveness as a m;ans of de-
termining the likelihood of abuse or neglect to a ch%ld.

T T  WE T THErETT YT




XIV. AUDITS BY NYCRO OF LICENSED

28. The NYCRO shall continue to conduct as:fre-

- quently as practicable audits of licensed congregate foster

care facilities. to review compliance with applicable regula-

tions.and policies.

XV. INFORMATION TO BE FURNISHED TO '
AND MEETINGS WITH PLATNTIFFS - - : C

29. OCFS shall provide Plaintiffs copies of the
documenté or information identified in Paragraphs 1, é, 8, 9,
11, 13, 15, 16, 17, 19, 21, 22, 24, 25, 26 and 27, above, as
specified therein, dhring the duration of this Agreemént as

proyided for in Paragraph 37, below.

30. The Commissioner of OCFS and his/her designee(s)
and the Director of the NYCRO shall ﬁeet with Plaintiffs' coun-
sel during the duration of this Agreement to review c;mpliance
with the existing provisions of .this Agreement. Thes; meetings
shall occur on or about the followiné dates: B

April 1, 1399;- . Lt

September 1, 1999; . :

March 1, 29500; and
October 7, 2000

31. During the duration of this Agreement;és pro-
]

vided for in Paragraph 37, below, OCFS shall provide'élain-
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© Paragraph 30, above.
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tiffs, upon reasonable request, with non-privileged documents
or information that are reagonably related to OCFS' efforts to

comply with the terms and conditione of this Agreement and

which are identified in the course of the meetings speclfled in

XVI. PAYMENT OF PLAINTIFFS‘ ATTORNEYS'
FEES AND EXPENSES

.o .
L eeeamas  iwm i u mas

32. State Defendants and Plaintiffs shall attempt to
agree on the amount of attorneys' fees and costs to be paid to
l

Plaintiffg. If the parties are unab;e to agree on the amount
of attorneys! fees and costs to be pald to Plalntlf%s, that is-
sue shall be submitted to the Court for determlnatxon or to me-

diation as the part1es agree. Payment of Plalntlffé' attor-
neys' fees and costs is subject to.the provisions fér indemni -
fication in Section 17.3(b) of the?New York Public ?fficers
Law, and the Court'!'s approval of this Agreement. ;
33. The State Defendante agree that, solély for the
purposes of this Litigation, they will not contest ;hat Plain-
tiffe are the prevailing part{es fgr the purpose ofsdetermining
reasonable attorneys! fees .and expenses pursuant to;42 U.s.c. §
1988 and are entitled to apply to the Court for suc? determina-

tion. If the amount of Plaintiffs} attorneys' fees to be paid

to Plaintiffs by the State Defendants is submitted‘to the Court

i L} Y T YT T T




. XVII. CONSULTATION BETWEEN THE PLAINTIFFS
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|
or an arbitrator for determinatioh,:Plaintiffs' counsel agree
: :
that they shall not seek to recover from the State Defendants
more than 35% of the total fees awarded against both ;the State
and City Defendants. :
{
’ i

3

34. Prior to taking any action against OCF% arising
out of an alleged breach of this Agreement, Plainﬁifﬁ; shalln
provide reasonable notice to counsel for OCFS (as provided for
herein) of the area(s) of alleged non-compliance. Thirty (30)
days after receipt of said notice, OCFS shall provide to Plain-
tiffs information sufficient to establish OCFS' reasonable

good-faith efforts toward compliance with the term(s) of the

Agreement for which non-compliance is alleged. Withib fifteen

(15) business days after OCFS! response, the parties shall meet
and make a good-faith effort to resolve any differences or dis-

putes arising from or out of this Agreement. )

35. State Defendants will not contest Plaiétiffs'
entitlemeﬁt to attorneys' fees and césts incurred by ?laintiffs
as a result of their monitoring of Séate Defendants'.?ompliance
with the terms and conditions of this Agreement and séch moni -
toring fees and costs sought by Plaintiffs shall not.éxceed

$£75,000.
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XVIII. DISMISSAL OF THE ACTION . i

" 36. Upon the Approval of this Agreement by the

Court, &n Order of Diemissal digmigsing with prejudide all

claims raised or which could have béen raised in the bomplaint
and Pre-Trial Order against State Defendants (specifi%ally re-
serving Plaintiffs' rights against other defendants ahd each of
them) shall be entered, except that the Court shall rLtain ju-
risdiction for the sole purpose of enforcing any spec%fic éefms
and conditions of this Agreement against the Commissiéner of
OCFS for which Plaintiffs allege non-compiiance and t%e parties
have been unable to resolve as provided for in Paragréph 34,
above. The terms and conditions of this Agreement sh%ll not
take effect until the Court enters its Order of Dismiésal dis-

missing State Defendants.

37. 1In the event that Plaintiffs seek judiﬁial en-

forcement of the .term(s) of this Agreement, Plaintiffs will in
. i

‘the first instance seek an order directing compiiance with this

Agreement and thereafter may, if necessary, seek furthér Judi-
]

cial remedies to enforce the terms and conditions of this
Agreement in dispute. . !

.
1




XIX. DURATION OF THE

38. ‘All terms and provisions in this Agfeément shall
-

take effect upon the entry of an Order of Dismissal as referred
. H

to in Paragraph 36, above. This Agieement shall expire and
|
terminate twenty-one (21) months after the entry of an Order of

Dismissal except for Sections IX, X, XIII, XV and XVIiI, all of
which shall expire and terminate twenty-four (24) mo#ths after

the entry of an Order of Dismissal. é

XX. USE OF THTS AGREEMENT

39. Neither this Settlement Agreement nor;any of its
terms may be offered or used in any way whatsosver in any fu-

ture action or proceeding in any court or other tribunal except
. i
for the purpose of seeking enforcement of its terms or any sub-

sequent orders entered pursuant thereto. f
: i
XXI. COVENANT NOT TO SUE : i

40. flaintiffs agree not;to sue State Def%ndants.
during the durafion of this Agreement, in a class ac%ion for
injunctive or declaratory relief, on any cause of ac%ion based
upon any statutory or constitutional claim set forth-in the
Pre-Trial Order in the Litigation dated July 16, 199§ or for

any individual claim(s) alleging system-wide violations arising
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out of such claims(s) based upon new facts or circumstances
. !

that occur during the duration of this Agreement.

41. 2ll class-wide or syg;emic claims aris?ng from
new facts and/or circumstances that occur during the ?uration
of this Agreement and which relate ih any way to any Flaim
raised in the Pre-Trial Order are resolved by this Ag%eement,
except that this Agreement shall not preclude any ind&vidhal
class member from filing an action on éheir own behalﬁ again;;
State Defendantsg or either of them dﬁring the duratioh of this
Agreement for the purpose of seeking damages and/or e&uitable
relief to protect the rights, well-b;ing and interests of such

. . i
present or future class members;.provided, however, that: 1)

. such equitable relief must be limited to that which is neces-

_ sary or appropriate to redress the individual class member's

injury, and 2) cthis Agreement shall not constitute, be con-

strued as or be read as a consgent by.the State Defend;nts, or
either of them, to be sued in federal court, or as a waiver of
any defense of sovereign immunity thé.Scate Defendants, or ei-

ther of them, may seek to raise, including an Eleventh Amend-

.
.

ment immunity from suit in federal court.

XXIXI. OTHER PROVISTONS

i
42. Nothing contained in this Agreement shall be

deemed to be an admiesion by State Defendants that they have in

1
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any manner violated Plaintiffs' rights as contained in the Con-

i
stitution, Statutes, Ordinances, and Regulations of the United

i
States, the State of New York, or the City of New York.

.
1
H

43. Notice, when due to Plaintiffs or Stat? Defen-
: dants,'shall be given by delivering it, in person or by United
States certified first-class mail, to their counsel in the

Litigation as follows:

b Plaintiffa: ‘|

Marcia Robinson Lowry, Zeq. 1
Children's Rights Inc, : '
404 Park Avenue South

New York, New York 10016

Tel No. (212) 683-2210 , i
Pax No. (212) 683-4015 :

To_the State Defendants |

Judith T. Kramer, Esq.
Agsgsistant Attorney General
State of New York i
Office of Attorney General .
Litigation Bureau

120 Broadway

New York, New York 10271

f—— s e

Tel No. (212) 416-8603 t
Fax No. (212) 416-6075

.. 44. This Agreement constitutes the full and'complete

understanding and agreement of Plaintiffs and state Defendants

- and, upon execution, supersedes and renders null and v01d any
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and all prior undertakings or agreements, written or oral, be-

tween Plaintiffs and State Defendants.

45. All of the terms of this Agreement are contrac-

. 1
tual and not merely recitals, and none may be modified or
changed except by a writing siqned'by Plaintiffs and State De-

46, If any of the provisions, terms or clauses of

fendants or their respective legal counsel.

this Agreement are declared'illegai, unenforceable,%or ineffec-
tive in a legal forum, those provisions, terms and.élauses
shall be deemed severable, such that all other provisioms,
terms agd clauses of this Agreement ghall remain v;fid and

binding on the Plaintiffs and State Defendants. .

"47. <This Agreement shall inure to the beﬂefit of and

be binding upon the legal representatives and any successor of

Plaintiffs and State Defendants and each of4them.

IN WITNESS WHEREOF, the Plaintiffs and'the State De-
fendants hereto, intending to be legally bouund hereby, have
executed this Settlement Agreement c¢n the lst day of?December,

i

1998. :y

ATTORNEYS FOR THE STATE ATTORNEYS FOR PLAINTIFFS

_c_\gZza25*é5i22;2;-____‘_*7 _J\&O-&<,uLA éZrQ4ﬂu&2b¢—-(lNJ}“Y

children's Rights :Inc.

Judith T. Krdmer, Esq. &~ Marcia Robinson Lowry, Esq.
(JK-4548) (Mp-5501)
'~
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Assistant Attorney General

Y1 LS A @AM

Steven M. éonnolly, sq. Lawyera For Children
(sCc-3009)
Asslstant Attorney General

Cahill Gordon & Re;ndel
By: Thomas F. Curnin, Esq.
(TC-7872) :.

/{;aa1k3<£u2522ué4¢’7

Schilté Roth & Zabel
By: David Brodsky sqg.
(DB-6623) :

|

_'71&. ‘ “k i
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