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U, DSTRIET Goume TNy,

UNITED STATES DISTRICT COURT 4 AUﬁ 'ﬂ My x
EASTEEN DISTRICT OF MEW ¥ORK - &1
_____________________________________ }e: +

e B N ;
GERLRD CERDA, indiwidually and on & 9 4
behalf of all persons similarly
gituated, : COMPLAINT

Flaintiff, AND

JJRY DEMAND

-againat-

RESTAURANT ASSOCIATES, INC., and | GARAUF]S,J
: 7

RE TEMNIZ CORE.,
Defandants.

AETVALE

Plaintiff GERARD CERDA, by nis actorney, Eugene'ﬁ, Gmer, for

his Conplaint allegezs as follows:

1. This is an acltion for damages and eguitable relief for
unlawful employment discrimination on the basis of national
crigin and race respecting the azsignment of positions and
locationeg to food vendors employed at the United States Open
Tennis Tournament (the "U8 Open")l. Such dizcrimination is
viclative of Title VIT of the Civil Righte Act of 1984, 42 U7.8.,C.
§ 2000e gt Zeg. ("Title VII"}, the New York Stale Human Rights
Law, Bxegutive Lew § 220 et geg. ("NYSHRL"), and fhe HNew ¥York

ity Human Rights Law, Adminisgtrative Code § 8-107(1) {a} ct sed.

{"IYCHRL") .

JURTSDICTION AND VENITE

2. The Court has jurisdiction over the action pursuant Lo

ZBR U.S.C. §8 1331, 1343 and 13&7. Venue is appropriate under

28 U.S8.C. § 1351.
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3. The Court has jurisdiction over the federal claima of
dizcrimination alleged hersin in that Cerda filed a complaint
reapecting the wrongful acts of discrimination alleged heresin
with the United States BEquzsl Employment Opportunity Commizsion on
or about October 27, 2003, which claim was dismissed upon the
issuangae of a Notice of Right To Sus on Juns 14, 2004. Fewer
than 2¢ days have elapsed since the date of the issuance of said

Motice of Right To Zue,

4. The Court has Jurisdiction owver the claims of
diserimination alleged herein under HNYSHRL and NYCHRL under

pringiples of supplemental and pendant jurisdiction.

THE PARTIES

5. Plaintiff Cerda is a citizen and regident of the State
of New York whe resgideg at 302 East 102" Street, Apt. 2-D, New

York, New York 100292,

£. FPlaintiff Cerda ig of Higpanic natiocnal origin in that
his mother ig of Puerto Rican, and his father of Mexican,

national origin.

7. Por eleven years Cerda's principal cccupation has been

employment as a refreshment wendor at various spoerts events,

including the T3 Open.
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8. TNefendanz RESTAURANT ASSQOCIATES, INC. {"Azaociates"), ia
z New York corporation having a principal place of business at 36

West 44" Street, S Floor, New York, New York 10036.

9. Defendant R4 TEMINIZ CORP. {"RA"! is a MNew York
Corporation having a princiypal place of businesg al Flushing

Meadow Park, Flushing, Queens, New Yorlk.

10. Associates and Eb are ecach engaged in interstate

commerce and employ more than 100 persons each.

11. Becauge hssocliates and RR are closely affiliated with
regpect to ownership, management, labor relationz and all matters
at issue in this case, they are Jjointly and severally liable with

raspect to all glaims alleged herein.

THE FACTS

12. Bvery year during late Zugust and early September the
United States Tennie Federation {(the "USTA") conducts the US Open
at its tennis center located at Flushing Meadow Park, in the
Borough of Queens, City and State of New York. The U3 Open is
regarded as cone of the four premier international tennis
tournaments . According Lo its organizers, the US Open iz “the

higheat attended annual sporting event in the world".

13. A spectator event of the magnitude of the US Open
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necessarily hasg facilitizg for providing food and beverages.
These facilities are located throughout the grounds of the tennis
center, both inside and gutside the main gtadium. Since at lLeast
2000, and at all times relevant to this complaint, the USTA has
gontracted with Asgociates and RA to operatc and manage such

facilities.

14. Each vyear in the months of June and July, Assgsociates and
RZ interview znd hire geversl hundred persone bo gtaff the

refreshment facilities at the US Open.

15. The refrezshment facilitics at ths U5 Open ars not
eoqually valuable in terme of compengation racsived by Lhe
personnel who gstaff them. The statiomary beer wagons are the
begt sales assignments because: (a) they generate the most tips;
and {b) they are staffed by oniy two people per wagon, which
neans that the 14% saleg commissions pald for each zales logation
are only divided between those Twe peoplce.  Other locationz are
staffed by asz wmany as 20 pecple in =zales and support, all of whom

receive a gmallerxr share of the commissicns.

15, 1In each year since 2000, the great majority of personnel
have been Hispanic and/or non-white (including African-Americans
and Asian-Americans), but Assocciates ard RA have deliberately and
overwhelmingly aszsigned the beer wagens tco ncn-Hispanic white

people.

4
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17. Cerda worked ag a vender at the 172 Open in 2000 and
2003. In both vears defendants fsscoiates and RA failed and
refused to asgsign him to the beer wagons while assigning these
pogiticns to non-Hispanic white persconnsl. In 2002 Cerda also
received a discriminatory assignmenlk sl a facility other than a

baar wagon.

18. Because of the regurring nature but short time-span of
the US Cpen {(less than three weeks}! Cerda and the class zst forth
heraein do not have an adequate wemedy at law for tChe wrongful

conduct of Associates.

19. The USTA is not keing named ag s defendant st this time
solely on the basis of its representation to the EEQOC that it has
no role in hiring or gtaffing decisions by Assoclates and RA.  In
the event that evidence developed during diszscovery indicates that
the USTAZ is in a position to stop the discriminatory conduct by
ite conceggionaires Associates and RA, Cerda may move to amena

this complalnt to name the USTA as an additicnal defendant.

CLASS ACTION ALLEGATIONS
20. Cerda brings this acticn as a class action pursuant to
subparts {a), (b)(2) and {b) {3} of Rule 23, Ted. R. Tiwv. Proo.,
on behalf of a clase consisting of all Hispanic and/or non-white

refreshment concession personne! who were hired, employed cor

offered employment by Asscciates or RA al the U2 Open in all
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years gince 2000.

21. Memberz of the clags are se numerous that joinder of all
members is impracticable. The exact number of class members is
not known at thisz time and can only ke agcertained through
appropriate discovery. Several hundred refrsshment concession
workars are employed during each US Open and the individuals who
are =zo employved change from year Lo vear. Moreover, the short
time-gpan of the US Open means that this is & situation whieh has
recurred and will likely recur in the [uture hefore many cof the
individual ¢laga members become aware of Lhe degree to which they
have been injured znd of their legal remedicsg for such injury.
The identity of clasz members may be determined from records
maintained kv Assoclates and Rh and, if appropriate, by
advertigement. Clage mewbers may be notified by mail and
publication, using forme of notice similar te theose customarily

used in employment discrimination clasa actions.

22. Cerda's claims arc typical of the claims of the cther
members of the class. Cerda was assigred to facilities other
than a keer wagon during three of the years subject to thiz
complaint. He suffered actual diminuticn of income, humiliaticn
and emotional injury as a result of being dizcriminated against
in favor of non-Hispanic white vendors. He has retained

competant and experienced counsel who intend ¢ progecute this

action vigorously. Cerda has no interests which are contrary to
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or in ¢onflict with those of the clags wnhnich hs =zssks o
represent.  The interegts of Lhe clags will ke fairly and

adequately protected by Cerda.

23. Common guestions of law and fact exist as to all membars
of the class and predominate over any gquesticons solely affecting
individual members of the class. Among Lhe gquegtionsg of law and
fact common to the.class are:

{a) Whether the distribution by Assccistes and RA of
preferable work assignments to non-Hispanic whites
constituted acts of unlawful emoloyment digcriminaticon
i viclation of Title WIT, the NYSHRL and the MNYCHRL;
(b] Whether members of the c¢lass have sustained
damages az 2 result of the conduct of Associates and RA
and the propsr measure of such damages;

{¢) Whether an injunction sheould be issued barring
hzgoclatea and EA from engaging in such conduct in ths
furure; and

{dy Whether the USTA bore any measure of
regponaibility for the discriminatory acts set forth

herein.

Z4. & glaszz acticn ig superior to all other available
methode for the fair and efficient adjudication of this

controversy. Cerda knows of no difficult to be encounterad in

the management of ths action that would preciude its maintenance
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as a «lags action.

FIEST CLATM FOR RELIEF
{Employvment Digeriminaticnh under Title VIT)

25, Cerda repeats and realleges thne allegaticons of

paragraphe 1 through 24 hereof as if fully set forth hersin.

26. The acts of Aszzcciates and REA complained of herein
constituted unlawful enployvment digcerimination againgt Higpanic
and/or non-white refreshment concegsion workeres such as CTerda in

violation of Title VIIL.

SECOND CLATM FOR RELIEF
{Employment Digcrimiration under FYSHRL)

27. Cerda repeats and realleges the allegations ol

paragraphs 1 through 2¢ herscf as 1f fully set forth herein,

28. The actg of Asscciates and RA complained of herein
constituted unlawful employment discrimination agailnst Hispanic
and/or non-white refreshment concession workers such asg Cerda in

violation of NYSHRL.

THIED CLATM FOR RELIEF
{Employment Digeriminaticn under NYCHEL)

2%. (Cerda repeata and reallegess the allegaticns of

paragraphs 1 through 28 as if fully st forth herein.
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f

30. Om August |, 2004, coples of the proposed complaint
herein were served cn the New Yorlk City Comnmiggion on Human
Eightg and the New York City Corporation Coungel pursuant to § 8-

E02{c) of the New York City Administrative Code,

31. The acts of Assccolates and RA complained of herein
constituted unlawful employment discrimination against Hispanic
and/or non-white refreshment goncession workers such as CJerda in

violation of NYCHEL.

WHEREFORE, Plaintiff demands judgment in favor of himgelf

and the clasgsz as follows:
{a} back pay in an amount to be determined at trial
for past galary lost as a result cf discriminaticn

regpecting work assignmenlks:

(b} an injunction barring defendants from further

engagling in the discriminatory conduct alleged herein;
{c) front pay in an amount to be determined at trial;

(d) compensaticn ln an amount bto be determined at trial

for humiliation, mentsl anguish, pain and suffering

with respect to all c¢laimg a2 te which such damages are
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authorized by law;

together with intersst on the amounts awarded, the costs and
disbursements of this acticon (irgluding reasonable attorney's
feez and litigation expsnges ag provided by law) and such other

relief ag iz juat and proper.

Plaintiff Demands a Trial by Jury.

Dated: HNew York, Mew York
august ¢, 2004

5 T fan

EUENE A. CGAER

Attorney for Plaintifif

217 Madison Avenue, Suite 2310
Wew York, New York 10017

(212) 949-969¢6 (telephone)
(2227 949-£241 {Tfax)

of counsel:

ROGER J. BERNSTEIN
331 Madisor Awvenua, 15 Flcor
New ¥ork, MNew York 10017

{212) 338-9188 {telephone)
{212) 338-3102 {fax)




