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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE MIDDLE DISTRICT OF TENNESSEE 
 
KELLY B. KIVILAAN,   ) 
Individually and on behalf of all  ) 
others similarly situated,   ) 

) 
Plaintiff,    ) 

) Case No. 3:04-0814 
v.      ) 

) Judge Nixon 
AMERICAN AIRLINES, INC.,  ) Magistrate Judge Bryant 

) 
Defendant.    ) 

 
 PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT 
 OF MOTION FOR CLASS CERTIFICATION
 
 Under Federal Rule of Civil Procedure 23 and Local Civil Rule 23.01, Plaintiff Kelly B. 

Kivilaan (hereinafter “Kivilaan” or “Plaintiff”) respectfully asks this Court to certify this case 

against American Airlines, Inc. (hereinafter “American Airlines” or “Defendant”) for class 

treatment.  This case involves an undisputed nation-wide policy that applies across the board to all 

putative class members: American Airlines singles out women for disadvantageous treatment by 

excluding prescription contraceptives1 and related services from its employee benefit plans. 2  

Thus, the same legal and factual issues are raised with respect to all these employees, making the 

                                                 
1 Oral contraceptives (also called “birth control pills”) are the most commonly 

known prescription contraceptive; prescription contraceptives also include Norplant, injectables, 
intra-uterine devices (hereinafter “IUD”), the diaphragm and the cervical cap.  American Airlines 
excludes these drugs and medical devices from insurance coverage when they are prescribed for 
purposes of contraception.  See American Airlines Employee Benefits Guide (excerpts) at 
AA/KIVILAAN 00046 (attached as Ex. A).   

2 The central issue here is a pure question of law, which Plaintiffs anticipate the 
Court will decide on summary judgment. 
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class action approach the most efficient and effective way to resolve them. 

Kivilaan, an employee of American Airlines, alleges that American Airlines’s policy 

denying its employees health insurance coverage for prescription contraceptives discriminates 

against women in violation of Title VII of the Civil Rights Act of 1964 (hereinafter “Title VII”), 

42 U.S.C. § 2000e et seq., as amended by the Pregnancy Discrimination Act (hereinafter “PDA”), 

42 U.S.C. § 2000e(k).   Plaintiff alleges that American Airlines’s policy constitutes unlawful sex 

discrimination on its face because contraception is clearly “pregnancy-related” and, under the 

PDA, discrimination “on the basis of pregnancy, childbirth or related medical conditions” 

constitutes unlawful sex discrimination on its face.3  Plaintiff further alleges that American 

Airlines’s exclusion of prescription contraceptives has a disproportionate adverse impact on 

women and therefore constitutes unlawful “disparate impact” sex discrimination under Title VII. 

This matter presents a classic case of system-wide sex discrimination, based on a written 

policy that applies uniformly to all class members.  Kivilaan asserts a claim on behalf of herself 

and all others similarly situated and asks the Court to certify the following class: “All female 

employees nationwide who were covered, or have been covered, by Defendant’s health insurance 

plans at any time between February 18, 2003 and the date of trial in this Action who used or sought 

coverage for prescription contraceptives not covered by the plans.”4   In addition, the principal 

 
 
3 The exclusion of prescription contraceptives and related services from an employee 

health plan violates Title VII and specifically as amended by the PDA.  See Erickson v. Bartell 
Drug Co., 141 F. Supp. 2d 1266, 1277 (W.D. Wash. 2001); Equal Employment Opportunity 
Commission Decision (E.E.O.C. 2000) (attached as Exhibit B).  Indeed, this exclusion creates “a 
gaping hole in the coverage offered to female employees, leaving a fundamental and immediate 
healthcare need uncovered.”  Erickson, 141 F. Supp. 2d at 1277. 
 
 

4 Plaintiff has requested that Defendant identify and produce all employee health 
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relief Kivilaan seeks - injunctive and equitable relief ending the practice of excluding prescription 

contraceptives from American Airlines health benefits plans - will benefit all class members alike. 

 In these circumstances, the requirements of Rule 23 are easily satisfied, as shown below.  

Accordingly, the proposed class should be certified.  

 I.  STATEMENT OF FACTS 

Plaintiff Kivilaan has been a full-time employee of American Airlines, eligible for 

employee health insurance, since June 3, 1987.  Complaint ¶ 14.  As a term and condition of 

employment, Kivilaan was offered enrollment in an American Airlines health plan (hereinafter, 

referred to as “the Plan”) and enrolled.  Under the Plan, her benefits included coverage of 

prescription drugs and devices.  Id. 

The Plan is a written policy that is applied equally and uniformly to all eligible American 

Airlines employees.  American Airlines’s benefits include coverage of many “preventative” drugs 

and devices, such as mammograms, drugs to prevent allergic reactions and drugs to prevent blood 

clotting.  Id. ¶ 15.  The Plan, however, specifically excludes from coverage contraceptive drugs 

and devices and related services.  Id.  See also Employee Benefits Guide, Ex. A, at AA/Kivilaan 

00046.  Kivilaan believes American Airlines has a nationwide uniform policy to exclude 

prescription contraceptives and related services from coverage under the Plan.  Complaint ¶ 19. 

 
care benefit programs for all of its employees.  Defendant, however, has objected to the scope of 
these discovery requests and produced only those plans offered to or selected by Kivilaan – 
namely, variations of the Employee Benefits Guide for American Airlines Flight Attendants.  
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In order to avoid an unplanned pregnancy, Kivilaan has used oral contraceptives, a 

reversible method of contraception. Id. ¶ 17.  As a result of American Airlines’s exclusion of 

prescription contraceptives from its employee health plan, Kivilaan has paid $37.59 a month 

out-of-pocket for her oral contraceptives.  Id. ¶ 18. 

 III.  ARGUMENT 

A motion for class certification is not an occasion for examination of the merits of the case. 

Reeb v. Ohio Dep’t of Rehab. & Corr., 81 F. App’x 550, 555 (6th Cir. 2003); Caridad v. Metro-N. 

Commuter R.R., 191 F.3d 283, 291 (2d Cir. 1999); see also Moore v. Hughes Helicopters, Inc., 708 

F.2d 475, 480 (9th Cir. 1983).  There is “nothing in either the language or history of Rule 23 that 

gives a court any authority to conduct a preliminary inquiry into the merits of a suit in order to 

determine whether it may be maintained as a class action.”  Eisen v. Carlisle & Jacquelin, 417 

U.S. 156, 177 (1974).  Instead, the Court must determine if the plaintiffs and the proposed class 

can meet each of the requirements of Rule 23.  No weighing of competing evidence is appropriate 

at this stage of the litigation, Caridad, 191 F.3d at 293; rather, a court should accept the 

complaint’s allegations as true for the purpose of deciding a class certification motion.  Reeb, 81 

F. App’x, at 555.  

Here, Plaintiff states claims under both the disparate treatment and disparate impact 

analyses of Title VII and the PDA.  As discussed below, this class meets all the requirements of 

Rule 23(a): numerosity, commonality, typicality and adequacy of representation.  In addition, 

since Plaintiff seeks injunctive and other equitable relief, certification of this class is appropriate 

under Rule 23(b)(2). 
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A. Civil Rights Litigation Is Well-Suited to Class Action Treatment

Civil rights actions and, in particular, actions brought under Title VII, represent the 

paradigm for appropriate use of the class action device: 

Employment discrimination is particularly amenable to class treatment . . . .  
Institutional discrimination, often difficult to detect and enforce, avoids prompt 
remedial action through the often onerous litigation process available to the 
individual plaintiff.  The widespread utilization of class actions and judicial 
recognition that invidious discrimination is by its very nature a public, not private, 
wrong have served to correct the traditional imbalance of the litigation process. 
 

5 Herbert B. Newberg & Alba Conte, Newberg on Class Actions § 24.1, at 5, 7 (4th ed. 2002) 

(hereinafter “Newberg on Class Actions”).  Courts have traditionally recognized that claims of 

discrimination against a class of plaintiffs are particularly well-suited to class action treatment.  

Gore v. Turner, 563 F.2d 159, 166 (5th Cir. 1977) (“by definition, discrimination on the basis of 

race is a class wrong”); Gay v. Waiters’ & Dairy Lunchmen’s Union, 549 F.2d 1330, 1333 (9th Cir. 

1977) (“Since the purpose of Title VII is to eliminate such class based discrimination, class actions 

are favorable in Title VII actions for salutary policy reasons.”); Oatis v. Crown Zellerbach Corp., 

398 F.2d 496, 499 (5th Cir. 1968) (“Racial discrimination is by definition class discrimination.”).  

 In this case, Kivilaan challenges an unambiguous, written, company-wide policy, which by 

definition affects an entire class of employees.  Class certification is routinely granted - or 

conceded by the defendant - in similar cases involving a uniform written company policy.  E.g., 

Int’l Union, UAW v. Johnson Controls, 499 U.S. 187, 192-93 (1991) (parties stipulated to class 

certification in a Pregnancy Discrimination Act and Title VII case challenging an employer’s 

“fetal protection policy”); Frank v. United Airlines, Inc., 216 F.3d 845, 848-49 (9th Cir. 2000), 

cert. denied, 532 U.S. 914 (2001) (parties stipulated to class certification in Title VII case where 

policy at issue related to sex-based weight requirements for flight attendants); Gerdom v. Cont’l 

Case 3:04-cv-00814     Document 58      Filed 11/16/2006     Page 5 of 17



 
 6 

Airlines, 648 F.2d 1223, 1228 (9th Cir. 1981) (class of female flight attendants certified as Title 

VII class challenging sex-based weight restrictions); Waldrip v. Motorola, Inc., 85 F.R.D. 349, 

351 (N.D. Ga. 1980) (certifying class challenging mandatory pregnancy leave policy). 

Moreover, various courts have certified classes challenging policies nearly identical to that 

challenged here.  See, e.g., Stocking v. AT&T Corp., 436 F. Supp. 2d 1014 (W.D. Mo.  2006) 

(granting summary judgment to plaintiffs and certifying case challenging the exclusion of 

prescription contraceptives from the employee benefits plan);  Mauldin v. Wal-Mart Stores, Inc., 

No. Civ. A. 1:01-CV2755JEC, 2002 WL 2022334 (N.D. Ga. Aug. 23, 2002) (certifying a class of 

nation-wide employees challenging the exclusion of prescription contraceptives from the 

employee benefits program) (attached as Ex. C); Erickson v. Bartell Drug Co., No. C00-1213L, 

slip op. (W.D. Wash. Dec. 14, 2000) (same) (attached as Ex. D).   In all three cases, the courts 

certified classes under Rule 23(b)(2) of female employees who alleged that their employers’ 

exclusion of prescription birth control from their health benefits plan constituted sex 

discrimination in violation of Title VII.  

Class certification is likewise appropriate here.  Plaintiff alleges that American Airlines’s 

exclusion of prescription contraceptives from an otherwise comprehensive health insurance plan 

constitutes sex discrimination against an entire class of employees.  If liability is found, only class 

certification will ensure that the injured parties will secure meaningful equitable and injunctive 

relief. 

 B. The Requirements of Rule 23(a) Are Satisfied 

Fed. R. Civ. P. 23(a) provides that a case may proceed as a class action if: 

 (1)  [T]he class is so numerous that joinder of all members is impracticable, (2) 
there are questions of law or fact common to the class, (3) the claims or defenses of 
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the representative parties are typical of the claims or defenses of the class, and (4) 
the representative parties will fairly and adequately protect the interests of the 
class. 

 
Rutherford v. City of Cleveland, 137 F.3d 905, 909 (6th Cir. 1998). 

Each of these requirements has been specifically pleaded in this case, and each is 

manifestly satisfied.  In determining whether a class action will be allowed, the substantive 

allegations of the complaint should be taken as true, and all factual disputes arising at the hearing 

and in the pleadings are to be resolved in the plaintiff’s favor.  Blackie v. Barrack, 524 F.2d 891, 

901 nn.16 & 17 (9th Cir. 1975); Drayton v. W. Auto Supply Co., 203 F.R.D. 520, 524 (M.D. Fla. 

2000). 

1. The Class Is So Numerous That Joinder of All Members Is  
Impracticable 

 
American Airlines has between 100,000 and 150,000 employees in the United States.  

Complaint ¶ 11.  Given the number of qualifying employees5 and the well-documented utilization 

rates for prescription contraceptive drugs and devices, Kivilaan believes that the class consists of 

at least thousands of women.  The “sheer number of potential litigants in a class, especially if it is 

more than several hundred, can be the only factor needed to satisfy Rule 23(a)(1).”  Bacon v. 

Honda of Am. Mfg., Inc., 370 F.3d 565, 570 (6th Cir. 2004), cert denied, 543 U.S. 1151 (2005).  

Therefore, the numerosity requirement is satisfied here.  Cox v. Am. Cast Iron Pipe Co., 784 F.2d 

 
5  Despite Plaintiff’s requests, American Airlines has refused to identify the number 

of employees covered by its health insurance plans during the class period.  Defendant has 
objected to the scope of this request and indicated that it will identify only the number of flight 
attendants covered by the 2006 health benefit plans that were applicable to Kivilaan, though this 
lawsuit was filed in 2004 on behalf of all female employees.  See generally Complaint.  Such 
unreasonable limitations on discovery are untenable and, to the extent the parties are unable to 
reach an agreement, the Plaintiffs will move this Court to compel Defendant to provide responsive 
answers to Plaintiff’s requests for interrogatories and production of documents.
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1546, 1553 (11th Cir. 1986) (“while there is no fixed numerosity rule, ‘generally less than 

twenty-one is inadequate, more than forty adequate, with numbers between varying according to 

other factors’”); Kilgo v. Bowman Transp., Inc., 789 F.2d 859, 878 (11th Cir. 1986) (affirming 

certification where there were at least 31 class members).  Further, the numerosity requirement 

should be read liberally when certification is sought for a civil rights use.  Jones v. Diamond, 519 

F.2d 1090, 1100 (5th Cir. 1975). 

2. There are Questions of Law and Fact Common to the Class 

Rule 23(a)(2) requires that there be questions of law or fact common to the class.  The 

commonality requirement, however, is “qualitative rather than quantitative, that is, there need only 

be a single issue common to all members of the class.”  In re Am. Med. Sys. Inc., 75 F.3d 1069, 

1080 (6th Cir. 1996) (citation omitted).  Rule 23 does not require that all questions of law and fact 

raised be common.  Cox, 784 F.2d at 1557.  The claims actually litigated in the suit must simply 

be those fairly represented by the named plaintiffs.  Id.  “Indeed, Rule 23(a)(2) has been construed 

permissively . . . .   The existence of shared legal issues with divergent factual predicates is 

sufficient, as is a common core of salient facts coupled with disparate legal remedies within the 

class.”  Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir. 1998); see also Jackson v. Motel 

6 Multipurposes, Inc., 175 F.R.D. 337, 342 (M.D. Fla. 1997).  Moreover, even when individual 

factual circumstances are present among the class members, “the commonality requirement is 

satisfied where it is alleged that the defendants have acted in a uniform manner with respect to the 

class.”  Buford v. H&R Block, Inc., 168 F.R.D. 340, 349 (S.D. Ga. 1996), aff’d, 117 F.3d 1433 

(11th Cir. 1997) (quoting Int’l Molders’ & Allied Workers’ Union No. 164 v. Nelson, 102 F.R.D. 

457, 462 (N.D. Cal. 1983)).   
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The commonality requirement is satisfied when a class of employees challenges 

company-wide policies.  Cox, 784 F.2d at 1557-59 (court certified class challenging compensation, 

promotion and training policies); Shipes v. Trinity Indus., 987 F.2d 311, 316 (5th Cir. 1993) 

(commonality satisfied in class of employees who work at two different plants because the plants 

used the same insurance plan and the same employee handbook); Ingram v. Coca-Cola Co., 200 

F.R.D. 685, 697 (N.D. Ga. 2001) (“commonality exists where plaintiffs allege that company-wide 

policies and practices . . . discriminate against a class”);  see also Erickson, No. C00-1213L (W.D. 

Wash. Dec. 14, 2000) (commonality and typicality not challenged by defendant where company 

had a written policy specifically excluding prescription contraceptives from employee plan) (Ex. 

D); Mauldin v. Wal-Mart Stores, Inc., 2002 WL 2022334 (Ex. C).  Thus, the commonality 

requirement is satisfied here, where a company-wide policy of excluding prescription birth control 

from its health benefits plan affects Kivilaan and class members in the same way.   

Numerous questions of law and fact raised by the Complaint are common to the Plaintiff 

and the class, including: 

• Whether American Airlines’s conduct violates Title VII, as amended by the PDA, 
which prohibits discrimination based on “pregnancy, childbirth or related medical 
conditions;” 

 
• Whether American Airlines’s conduct - its exclusion of contraceptives from its 

health benefits plans - constitutes disparate treatment on the basis of sex in 
violation of Title VII; 

 
• Whether American Airlines’s conduct has a disparate impact on women and 

therefore constitutes unlawful “disparate impact” sex discrimination under Title 
VII; 

 
• The nature and scope of declaratory relief appropriate in this case; 

 
• The nature and scope of injunctive relief necessary to prevent further violations of 

federal law; and,  
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• The nature and scope of equitable relief appropriate to complement any injunctive 

relief awarded by the Court. 
 
Complaint ¶ 32.  Given these common questions that go to the heart of this litigation, the claims 

of Kivilaan and the class have more than enough in common to satisfy the commonality prong of 

Rule 23(a). 

3. Plaintiff’s Claims are Typical of Those of the Other Class Members 

 The commonality and typicality requirements of Rule 23(a) tend to merge.  Indeed, “[b]oth 

serve as guideposts determining whether under the particular circumstances maintenance of a class 

action is economical and whether the named plaintiff’s claim and the class claims are so 

interrelated that the interests of the class members will be fairly and adequately protected in their 

absence.”  Gen. Tel. Co. of SW. v. Falcon, 457 U.S. 147, 157 n.13 (1982); see also Prado-Steiman 

ex rel. Parado v. Bush, 221 F.3d 1266, 1279 (11th Cir. 2000), Buford, 168 F.R.D. at 350. 

Kivilaan’s claims are typical of the claims of the class members as a whole.  The typicality 

requirement is satisfied where a plaintiff’s claims “arise[] from the same event or practice or 

course of conduct that gives rise to the claims of the other class members, and if his or her claims 

are based on the same legal theory.”  Am. Med. Sys., 75 F.3d at 1082 (citation omitted).  The 

typicality threshold is low, Buford, 168 F.R.D. at 351, and may be satisfied even if there are 

substantial factual distinctions between the claims of the named plaintiff and other class members, 

Senter v. General Motors Corp., 532 F.2d 511, 524 (6th Cir. 1976) (“Factual identity between the 

plaintiff's claims and those of the class he seeks to represent is not necessary.”); Larkin v. 

Pullman-Standard Div., 854 F.2d 1549, 1573 (11th Cir. 1988), vacated on other grounds, 493 U.S. 

929 (1989). 
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Kivilaan’s experience and claims are typical of the class.  Like every other class member, 

Kivilaan has been employed by American Airlines during the relevant period, is enrolled in the 

Plan, and was denied coverage for prescription contraceptives.  This same fact pattern is shared by 

all other class members.  Consequently, the typicality requirement is satisfied. 

4. Plaintiff and Her Attorneys Are Adequate Representatives 

Rule 23(a)(4) requires that the named representative “will fairly and adequately protect the 

interests of the class.”  Fed. R. Civ. P. 23(a)(4).  Adequate representation requires that: “1) The 

representative must have common interests with unnamed members of the class, and 2) it must 

appear that the representatives will vigorously prosecute the interests of the class through qualified 

counsel.”  Senter, 532 F.2d at 525 (citing Gonzales v. Cassidy, 474 F.2d 67, 73 (5th Cir. 1973)). 

Here, the interests of the class and the interests of Kivilaan coincide completely.  The class 

members and Kivilaan all suffer from the same problem: American Airlines’s Plan fails to cover 

their basic health need for prescription contraceptives.  All seek to prove that American Airlines’s 

conduct violate Title VII, as amended by the PDA, because it constitutes unlawful disparate 

treatment on the basis of sex, as well as unlawful disparate impact on a protected class (women) in 

violation of Title VII.  Furthermore, Kivilaan and other class members would benefit from the 

same injunctive and declaratory relief because they would no longer have to choose between 

paying for prescription contraceptives out-of-pocket or forgoing their use altogether.  Kivilaan is 

willing to vigorously prosecute the case on behalf of the class and she has selected class counsel 

who are prepared to do the same.  Accordingly, the proposed class representative meets the 

adequacy requirement for class certification.  Gonzales, 474 F.2d 67. 

In addition, Plaintiff has retained counsel who have the resources and expertise to 
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prosecute this action vigorously on behalf of the class.  Plaintiff’s counsel are experienced in 

representing plaintiffs in complex class action litigation, including civil rights and employment 

discrimination cases.6   

 C. Because the Class Seeks Primarily Injunctive and Equitable Relief, Class 
Certification is Proper Under Rule 23(b)(2)

 
In addition to satisfying the four factors of Rule 23(a), a plaintiff seeking class certification 

must show that the action is maintainable as a class action under either Rule 23(b)(1), (2) or (3).  

Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 613 (1997).  Rule 23(b)(2) permits a class action 

to be brought if the requirements of Rule 23(a) are met, and: 

[T]he party opposing the class has acted or refused to act on grounds generally 
applicable to the class, thereby making appropriate final injunctive relief or 
corresponding declaratory relief with respect to the class as a whole. 
 

Fed. R. Civ. P. 23(b)(2).7   “Lawsuits alleging class-wide discrimination are particularly 

well suited for 23(b)(2) treatment since the common claim is susceptible to a single proof 

and subject to a single injunctive remedy.”  Senter, 532 F.2d at 525. 

 This case falls squarely within the requirement of Rule 23(b)(2). American Airlines has 

“acted or refused to act on grounds generally applicable to the class” by implementing an 

across-the-board written policy denying its employees prescription contraceptive benefits, despite 

providing coverage for other prescription drugs and devices.  Various courts have certified cases 

challenging nearly identical practices under Rule 23(b)(2).  See, e.g, Mauldin, 2002 WL 2022334, 

                                                 
6 See firm resumes (attached as Ex. E). 

7 Since the modern class action rule was amended in 1966, the Advisory Committee 
has cited civil rights actions as illustrative of the Rule 23(b)(2) model.  See Fed. R. Civ. P. 
23, Advisory Committee Notes, 1966 Amendment. 
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at *16-17 (Ex. C); Erickson, No. C00-1213L (W.D. Wash. Dec. 14, 2000) (Ex. D); In re Union 

Pac. R.R. Employment Practices Litig., No. MDL 1597, 803CV437, 2005 WL 1027078, at *4-5 (D. 

Neb. Mar. 31, 2005) (attached as Ex. F).8  Similar treatment is appropriate here.   

The predominant relief requested by the class is a declaratory judgment that American 

Airlines’s policy violates Title VII and an injunction preventing American Airlines from engaging 

in the challenged discriminatory conduct.  See Complaint at 11. Above all, this case seeks to alter 

Defendant’s discriminatory conduct. 

 Furthermore, Plaintiff’s only monetary claim seeks equitable relief; that is, back pay or 

nominal damages to reimburse class members for the out-of-pocket expenditures for prescription 

contraceptives and related services during the class period.  As such, “[t]his is not a case where 

individualized inquiry needs to be made to determine back pay or fringe benefits other than those 

related to the coverage of prescription contraceptives.” In re Union Pac. R.R. Litig., 2005 WL 

 
8  Furthermore, courts have consistently found civil rights cases compatible with 

class treatment under Rule 23(b)(2);   See e.g. Amchem Prods., 521 U.S. at 614 (“Civil rights cases 
against parties charged with unlawful, class-based discrimination are prime examples”); Cox, 784 
F.2d at 1558 (Rule 23(b)(2) class certified where plaintiffs alleged pattern and practice of sex 
discrimination); Kilgo, 789 F.2d at 859 (certifying a Rule 23(b)(2) class of present and future 
employees and deterred job applicants); Holmes v. Cont’l. Can Co., 706 F.2d 1144, 1152 (11th Cir. 
1983) (“Civil rights class actions . . . are generally treated under subsection (b)(2) of Rule 23.”); 
Robinson v. Metro-N. Commuter R.R. Co., 267 F.3d 147, 167 (2d Cir. 2001) (finding 23(b)(2) 
certification appropriate in civil rights cases in which monetary damages were sought); Linney v. 
Cellular Ala. P’ship, 151 F.3d 1234, 1240 (9th Cir. 1998) (Rule 23(b)(2) class certification 
granted in civil rights case in which injunctive or declaratory relief was the predominant remedy 
sought); Shores v. Publix. Super Mkts, Inc., No. 95-1162-CIV-T-25(E), 1996 U.S. Dist. LEXIS 
3381, at *27  (M.D. Fla. Mar. 12, 1996) (finding hybrid Rule 23(b)(2) certification the appropriate 
mechanism for resolving an employment discrimination action) (attached as Ex. G); Drayton, 203 
F.R.D. at 528 (“Civil Rights cases . . . are prime examples of Rule 23(b)(2) actions.”); Waldrip, 85 
F.R.D. at 349 (certifying Rule 23(b)(2) class in sex discrimination suit challenging mandatory 
maternity leave); Ingram, 200 F.R.D. at 699 (approving certification of Title VII injunctive and 
equitable relief under Rule 23(b)(2) and compensatory and punitive damages under 23(b)(3)). 
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1027078, at *5 (Ex. F).  Indeed, the damages owed to class members will be determined through 

objective data – by receipts and market prices for prescription contraception over the class period. 

 Courts have long recognized back pay as an equitable remedy compatible with Rule 23(b)(2) class 

certification.  See Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 218 n.4 (2002); 

Coleman v. Gen. Motors,  286 F.3d 433, 450 (6th Cir. 2005) (acknowledging that back pay is an 

equitable remedy compatible with certification under Rule 23(b)(2); Eubanks v. Billington, 110 

F.3d 87, 95 (D.C. Cir. 1997) (same); In re Monumental Life Ins. Co., 365 F.3d 408, 418 (5th Cir. 

2004) (same), cert. denied, 534 U.S. 870 (2004) (No. 04-27); Holmes, 706 F.2d at 1152 (class 

action based on Title VII discrimination claim seeking equitable, injunctive or declaratory relief, 

including back pay, was properly certified as Rule 23(b)(2) class action); Probe v. State Teachers’ 

Ret. Sys., 780 F.2d 776, 780 (9th Cir. 1986) (“Class actions certified under Rule 23(b)(2) are not 

limited to actions requesting only injunctive or declaratory relief, but may include cases that also 

seek monetary damages”); EEOC v. Gen. Tel. Co., 599 F.2d 322, 334 (9th Cir. 1979) (“Even if the 

suit contains a request for back pay the case continues to be properly certifiable under Rule 

23(b)(2).”); Orlowski v. Dominick’s Finer Foods, 172 F.R.D. 370 (N.D. Ill. 1997); Butler v. Home 

Depot, 70 Fair Empl. Prac. Cas. (BNA) 51 (N.D. Cal. 1996) (attached as Ex. H). 9

 Furthermore, the overwhelming authority makes plain that compensation for lost 

employment fringe benefits constitutes “back pay” and is consequently available as equitable 

relief.  Crabtree v. Baptist Hosp. of Gadsden, Inc., 749 F.2d 1501, 1502 (11th Cir. 1985) 

 
9   The very language of Title VII makes clear that back pay is an integral part of 

equitable relief.  42 U.S.C. § 2000e-5(g) (“the court may enjoin the respondent from engaging in 
[an] unlawful employment practice, and order such affirmative action as may be appropriate, 
which may include, but is not limited to, reinstatement or hiring of employees, with or without 
backpay . . .  or any other equitable relief as the court deems appropriate”) (emphasis added). 
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(“Because the object of the backpay provisions of Title VII is to make employees whole for losses 

suffered on account of unlawful discrimination, fringe benefits should be included in back pay.” 

(citation omitted)); Cox, 784 F.2d at 1562 (As a matter of law, back pay awards consist of more 

than straight salary and should include fringe benefits); E.E.O.C.  v. Wilson Metal Casket Co., 24 

F.3d 836, 841 (6th Cir. 1994) (back pay awards may include fringe benefits such as compensation 

for medical expenses incurred); Metz v. Merrill Lynch, Pierce, Fenner & Smith Inc., 39 F.3d 1482, 

1493 (10th Cir. 1994) (lost fringe benefits are available under the back pay and equitable relief 

provisions of Title VII); Brooks v. Hilton Casinos, Inc., 959 F.2d 757, 768, n.11 (9th Cir. 1992) 

(court awarded compensation for lost retirement benefits as an equitable remedy in a Title VII 

action); O’Neal v. Thomas, No. 1:89-CV-218-RHH, 1990 U.S. Dist. LEXIS 19038, at *9 (N.D. Ga. 

Oct. 15, 1990) (awarding lost fringe benefits as part of back pay in a Title VII case) (attached as 

Ex. I); EEOC v. Emerson Elec. Co., No. 81-862C(2), 1986 U.S. Dist. LEXIS 30537, at *1-3 (E.D. 

Mo. Jan. 13, 1986) (in Title VII action challenging lack of coverage for pregnancy-related 

expenses, the award of lost insurance benefits deemed appropriate as analogous to back pay) 

(attached as Ex. J); see generally 2 Barbara Lindemann & Paul Grossman, Employment 

Discrimination Law 1779-83 (3d ed. 1996). 

 Accordingly, class certification is appropriate under Rule 23(b)(2).

 V.  CONCLUSION 

For the foregoing reasons, Plaintiff respectfully submits that this case should be certified 

as a class action pursuant to Fed. R. Civ. P. 23(a) and 23(b)(2).  This is a classic case of 

system-wide sex discrimination, based on a written policy that applies uniformly to all class 

members.  As a remedy, Plaintiff seeks predominantly injunctive and declaratory relief.  The 
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merits of this claim, and any defenses that American Airlines may present, should be determined 

in a unified, class-wide proceeding.   

 

Respectfully submitted, 
 
 

/s/ Victoria S. Nugent______ 
 
Michael D. Hausfeld 
Victoria S. Nugent 
COHEN, MILSTEIN, HAUSFIELD & TOLL, 

PLLC 
1100 New York Avenue, N.W. 
5th Floor, West Tower 
Washington, D.C.  20005 
Telephone: (202) 408-4600 
Facsimile: (202) 408-4699 
 
Ted L. Mann 
Robert Potter 
MANN, COWAN & POTTER, P.C. 
2000-B SouthBridge Parkway 
Suite 601 
Birmingham, Alabama 35209 
Telephone: (205) 879-9661 
Facsimile: (205) 879-5356 
E-mail: Ted@mcplaw.com

 Robert@mcplaw.com
 

W. Gordon Ball 
BALL & SCOTT, P.A. 
550 West Main Avenue, Suite 750 
Knoxville, TN 37902 
Telephone: (865) 525-7028 
Facsimile: (865) 525-4679 
 
Counsel for Plaintiff 
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Ronald E. Manthey 
Melissa M. Hensley 
BAKER& MCKENZIE, LLP 
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