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Obedience to such a state court procedural
rule would not express comity, but subservi-
ence.  For all these reasons, plaintiff’s mal-
practice claim belongs in state court.  There-
fore plaintiffs motion will be denied without
prejudice to his filing his malpractice claim in
state court.

IV. CONCLUSION

For the reasons elaborated above, the
Court GRANTS in part, and DENIES in
part the Motion.

IT IS THEREFORE ORDERED:

1. The Court GRANTS plaintiffs Motion
to the extent that the Amended Complaint, is
constructively modified by this Order to con-
tain the following language within the prayer
for relief:  ‘‘Award Punitive Damages in an
amount and character to be proven at trial
against each defendant, jointly and several-
ly.’’  Doc. No. 43–3 at 4;

2. Plaintiffs Motion to add the Defender
as a defendant is DENIED without prejudice
to his filing such a claim in state court;

and,

3. All other relief is DENIED.

,
  

Mark HOHIDER, and Robert Dipaolo, On
Behalf of Themselves and All Others
Similarly Situated, Plaintiff,

v.

UNITED PARCEL SERVICE, INC.,
and Does 1–100, Defendant.

Preston Eugene Branum, On Behalf of
Himself and All Others Similarly

Situated, Plaintiffs,

v.

United Parcel Service, Inc., and
Does 1–100, Defendants.

Civil Action No. 04–363.

United States District Court,
W.D. Pennsylvania.

April 28, 2009.

Background:  Defendant filed emergency
motion to stay court’s order requiring in

camera review of certain documents pend-
ing appeal of that order.

Holding:  The District Court, Joy Flowers
Conti, J., held that in camera review of
withheld documents was not only proper,
but necessary in order to determine
whether they were subject to discovery
privilege as ‘‘core’’ work product docu-
ments.

Motion denied.

1. Federal Civil Procedure O1551

A duty to preserve is an affirmative
obligation, which arises when the party in
possession of the evidence knows that litiga-
tion by the party seeking the evidence is
pending or probable and the party in posses-
sion of the evidence can foresee the harm or
prejudice that would be caused to the party
seeking the evidence if the evidence were to
be discarded; while a litigant is under no
duty to keep or retain every document in its
possession, even in advance of litigation, it is
under a duty to preserve what it knows, or
reasonably should know, will likely be re-
quested in reasonably foreseeable litigation.

2. Federal Civil Procedure O1623

In camera review of withheld documents
was not only proper, but necessary in order
to determine whether they were subject to
discovery privilege as ‘‘core’’ work product
documents.
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E. Lorenzana, Scott & Scott LLP, Gary D.
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& Scott, LLP, New York, NY, Christian
Bagin, Wienand & Bagin, Pittsburgh, PA,
Geoffrey M. Johnson, Scott & Scott, Chagrin
Falls, OH, Walter W. Noss, Scott & Scott,
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Goldstein, Equal Justice Foundation, Colum-
bus, OH, for Plaintiffs.
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Charles A. Gartland, II, Glenn G. Patton,
Leslie E. Wood, R. Steve Ensor, Alston &
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Smith, Pittsburgh, PA, Dori K. Bernstein,
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for Defendants.

MEMORANDUM ORDER

JOY FLOWERS CONTI, District Judge.

Pending before the court is an emergency
motion to stay (Doc. No. 394) filed by defen-
dant United Parcel Service, Inc. (‘‘UPS’’).
UPS seeks to stay (Doc. No. 379) this court’s
order requiring in camera review of certain
documents (the ‘‘withheld documents’’) pend-
ing appeal of that order to the United States
Court of Appeals for the Third Circuit.  For
the reasons set forth below and as more fully
set forth on the record at the hearing held
April 23, 2009, the court will deny the motion
to stay until the special master’s report and
recommendation number 3 on the disposition
of defendant’s assertions of privilege over its
litigation hold materials is resolved in accor-
dance with the directive set forth below.

As explained at the April 23, 2009 hearing,
this court has serious concerns about defen-
dant’s conduct and the events preceding this
motion which cause the court to question the
timing of the filing of this motion as well as
the timing of defendant’s application to en-
force stay in the United States Court of
Appeals for the Third Circuit.

Background of Appointment of the Special
Master

On July 16, 2007, this court certified a
class of plaintiffs in this case.  Defendant
appealed that decision, and on February 8,
2008, the United States Court of Appeals for
the Third Circuit stayed proceedings in this
case pending decision on the appeal.  Prior
to the appeals court staying the proceedings,
plaintiffs had filed a motion for preservation
order 1 and motion for sanctions alleging that
UPS had not sufficiently preserved e-discov-
ery materials for this litigation (the ‘‘mo-

tions’’).  On December 19, 2007, the court
appointed a special master to prepare a re-
port and recommendation concerning the mo-
tions.  After the court of appeals stayed the
proceedings in this case, the parties disputed
whether the stay affected the jurisdiction of
this court to resolve the collateral issues
raised in plaintiffs’ motions.  The special
master suspended his duties, and this court
inquired of the court of appeals whether the
stay extended to the motions.  On July 31,
2008, after the parties had a full opportunity
to brief the issue, the court of appeals deter-
mined that the stay did not extend to the
motions.  In August 2008, the special master
resumed his duties under the order appoint-
ing him.

After August 2008, the court received reg-
ular updates from the special master, held a
status conference with the parties specifically
to discuss the duties of the special master,
and did not receive any objection from the
parties concerning the nature, scope, or ex-
pense of the special master’s duties.  The
special master has filed two comprehensive
reports with the court.  The first report,
dated February 18, 2009, addressed the trig-
ger of the duty to preserve and the scope of
relevant evidence.  (Special Master Report
and Recommendation No. 1, Preliminary De-
termination of Relevant Evidence (Docket
No. 309).)  The second report, dated Febru-
ary 25, 2009, addressed most of the privilege
issues associated with defendant’s litigation
hold efforts.  (Special Master Report and
Recommendation No. 2, First Disposition of
the Parties’ Assertions of Privilege and Pro-
tection (Doc. No. 310).)  The special master
sought and received the court’s approval to
file a replacement to Report and Recommen-
dation No. 2 (the ‘‘replacement report’’) so
that all the parties’ arguments and evidence
relating to the privileges asserted for litiga-
tion hold materials could be addressed in a
single report.  (Order Granting Special Mas-
ter Request for Modification of Schedule
(Doc. No. 315).)  This court expected to re-
ceive that replacement report in April 2009.
The defendant’s recent procedural maneuver-

1. The motion for preservation order was resolved
by the parties through a consent order in which
the parties agreed to the efforts which should be

taken in the future to preserve potential relevant
electronic evidence.  (Doc. No. 286 filed Decem-
ber 23, 2008.)
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ing prevented the court from having the re-
placement report timely filed.

Duty to Preserve

[1] A duty to preserve is an ‘‘affirmative
obligation,’’ which arises ‘‘when the party in
possession of the evidence knows that litiga-
tion by the party seeking the evidence is
pending or probable and the party in posses-
sion of the evidence can foresee the harm or
prejudice that would be caused to the party
seeking the evidence if the evidence were to
be discarded.’’  Kounelis v. Sherrer, 529
F.Supp.2d 503, 518 (D.N.J.2008).  ‘‘While a
litigant is under no duty to keep or retain
every document in its possession, even in
advance of litigation, it is under a duty to
preserve what it knows, or reasonably should
know, will likely be requested in reasonably
foreseeable litigation.’’  Scott v. IBM Corp.,
196 F.R.D. 233, 249 (D.N.J.2000);  see Win-
ters v. Textron, Inc., 187 F.R.D. 518, 520
(M.D.Pa.1999) (finding that knowledge of
even a potential claim is sufficient to impose
a duty to preserve evidence);  Bowman v.
American Medical Systems, Inc., No. 96–
7871, 1998 WL 721079, at *3 (E.D.Pa. Oct. 9,
1998) (‘‘A party which reasonably anticipates
litigation has an affirmative duty to preserve
relevant evidence’’);  Barsoum v. NYC Hous-
ing Authority, 202 F.R.D. 396, 400 (S.D.N.Y.
2001) (citing Kronisch v. United States, 150
F.3d 112, 126 (2d Cir.1998) (‘‘A party has a
duty to retain evidence that it knows or
reasonably should know may be relevant to
pending or future litigation.’’)).

Duty of Candor to the Court

Rule 3.3 of the Pennsylvania Rules of
Professional Conduct, applicable to attorneys
appearing before this court, states in rele-
vant part:

Rule 3.3. Candor Toward the Tribunal
(a) A lawyer shall not knowingly:
(1) make a false statement of material fact
or law to a tribunal or fail to correct a false
statement of material fact or law previous-
ly made to the tribunal by the lawyer;

In certain circumstances, ‘‘failure to make a
disclosure is the equivalent of an affirmative
misrepresentation.’’  Rule 3.3 Pa. Rules Prof.
Conduct cm. ¶ 3.

Possible Misrepresentations or Omissions
by UPS to Plaintiffs and to the Court

It is apparent to the court that UPS was
not forthright in informing plaintiffs and the
court about the nature and scope of UPS’s
preservation efforts.  For example, defen-
dant’s counsel wrote a letter to plaintiffs’
counsel in 2005 stating that defendant was
‘‘in the process of placing a ‘Hold,’ as that
term is defined in the UPS Records Manual,
on all categories of documents requested by
Plaintiffs in the litigation.’’  (J. Culleiton let-
ter to C. Bagin at 3–4, May 3, 2005.)  It was
also represented to plaintiffs’ counsel that
defendant was ‘‘even going a step further and
disseminating a memorandum to applicable
managers throughout the Company which
describes the litigation and further details
the records that are to be held from destruc-
tion.’’  (Id.)

Defendant, however, did not issue the hold
at that time, did not disseminate the hold
memorandum, and it did not advise plaintiffs
of its failure to do so.  Similarly defendant
did not disclose, until after the special master
investigation was commenced in August 2008,
that a litigation hold was not issued until
February 2006—approximately two years af-
ter this case was filed.

The court directs the special master to
review these and other statements made or
not made by defendant and its counsel and to
make findings and recommendations in the
replacement report regarding whether any of
defendant’s conduct affects its privilege as-
sertions.

Circumstances Surrounding Defendant’s
Motion to Stay

The court is very troubled by defendant’s
efforts to delay or stop the court’s resolution
of the motion concerning whether defendant
failed to preserve electronically stored infor-
mation (‘‘ESI’’).  The court reviewed Report
and Recommendation Number 1 and Report
and Recommendation Number 2. In the first
report, the special master made numerous
findings and recommendations regarding the
trigger to the duty to preserve and the scope
of relevant information.  The special master
recommended that the court reject a number
of positions taken by defendant on issues
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critical to the spoliation analysis.  For exam-
ple, defendant took the position that it had
no duty to preserve relevant ESI until the
case was certified, some three years after the
lawsuit was filed.  The special master recom-
mended that the court find that defendant’s
duty to preserve included ESI. (Report and
Recommendation No. 1 at 11–14.)  The spe-
cial master also recommended that the court
(a) reject defendant’s arguments that certain
workers’ compensation information was not
subject to a duty to preserve (id. at 21–24),
(b) find that the duty to preserve encom-
passed a broader scope of evidence than
defendant contends (id. at 25–35), (c) and
reject defendant’s argument that this case be
limited to defendant’s formal ADA accommo-
dation request process (id. at 36–44).2

In his report and recommendation on priv-
ilege, the special master also recommended
that the court reject certain positions assert-
ed by defendant, while at the same time
recommending that the court sustain other of
defendant’s privileges.  For example, the
special master recommended that the court
reject defendant’s assertion of privilege over
an e-mail dated May 12, 2005 sent by L.
Herron (the ‘‘Herron Email’’).  (Report and
Recommendation No. 2 at 40–46.)  As the
court noted at the April 23, 2009 hearing, this
email is central to defendant’s 2005 preserva-
tion efforts and, based upon the court’s own
review of this email and the evidence defen-
dant offered in support of this privilege, the
court concludes there is little likelihood that
this court could find the Herron Email to be
privileged.  The special master also recom-
mended that the court overrule defendant’s
privilege assertions relating to the emails
sent by non-lawyers to other non-lawyers
forwarding the Herron Email. (Id. at 46–49.)

After the special master issued these two
reports, defendant undertook certain actions
to delay or stop the investigation ordered by
this court.  First, defendant asked the Unit-
ed States Court of Appeals for the Third
Circuit to stay the court-ordered special
master’s completion of his duties.  Second,
defendant refused to submit the withheld

documents for in camera review.  The de-
fendant’s timing and motives appear suspi-
cious for the reasons more fully explained at
the April 23, 2009 hearing.

With regard to defendant’s application to
stay the special master’s completion of his
duties, the court is very troubled that defen-
dant did not ask this court to address wheth-
er the special master’s actions were inappro-
priate or unduly expensive before seeking
intervention from the court of appeals.  Un-
der the special master appointment order,
defendant has the right and ability to seek
this court’s review of anything the special
master did or did not do.  In addition, if
defendant honestly believed that this court
was violating the stay issued by the court of
appeals, defendant should have raised that
issue in the first instance with this court.  If
defendant was truly concerned about the
scope and cost of the investigation, there was
no reason for it not to bring those concerns
to the court.  Because defendant did not do
so, the court is skeptical about the timing of
defendant’s recent actions.  In particular, the
court is concerned that defendant is seeking
to delay or stop the court’s ability to resolve
the pending motion for sanctions, because
the special master is uncovering information
defendant was otherwise loathe to disclose in
a timely and cooperative manner and because
defendant does not like the recommendations
the special master has already made to the
court.  At the hearing April 23, 2009, defense
counsel represented to the court that the
withheld documents are innocuous emails.
The court, however, can not determine the
import of the withheld documents without
reviewing them in camera.

[2] With respect to the court’s order re-
quiring defendant to produce documents for
in camera review, the court found no prece-
dential authority in support of the defen-
dant’s refusal to comply with that order.  No
lawyer had ever previously advanced to this
court the argument that a trial court may not
review allegedly privileged documents in
camera.  Indeed, the court is frequently
called upon to review such documents be-

2. The parties were not required to object to this
first report since it was an interim report by the
special master to provide guidance for the par-

ties.  At this time, the court has not yet adopted
or rejected the special master’s recommenda-
tions.
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cause it is the only way, in many cases, to
determine whether the documents are privi-
leged.  In this case, the court finds that in
camera review is not only proper, but neces-
sary for several reasons:

1 Given the number of documents al-
ready produced, the withheld documents
(approximately 40–50 emails) are a minus-
cule portion of those documents.  Review
of those documents in camera would not be
time consuming or expensive.

1 No litigation hold was issued by defen-
dant for approximately two years after this
case was filed and the withheld documents
relate to the delay in issuing the litigation
hold.

1 Despite defendant’s assertions that the
withheld documents are ‘‘core’’ work prod-
uct, the court cannot make that determina-
tion without seeing them.  In fact, defen-
dant produced other seemingly ‘‘core’’
work product documents for in camera
review in this case, but it has chosen for
undisclosed reasons to draw the line on
these allegedly ‘‘core’’ work product docu-
ments.

1 Based upon the descriptions and recip-
ients of some of the withheld documents
from defendant’s privilege log, the court
doubts defendant’s ‘‘core’’ work product
claims can be sustained for all the withheld
documents.

1 Without reviewing the documents, it is
impossible to determine whether the privi-
lege over such documents was waived
through defendant’s conduct in this case—
conduct that the court views as troubling
and which may implicate a potential basis
for waiver.

1 The special master’s inability to review
these documents in camera will render
him unable to make findings and recom-
mendations to the court in his next report,
thereby adding time and expense for the
parties and the court to resolve finally this
motion concerning preservation of evi-
dence.

ORDER
AND NOW this 28th day of April 2009, for

the reasons set forth above and as set forth
on the record, the Emergency Motion to Stay

(Doc. No. 394) filed by defendant, United
Parcel Service, Inc. is hereby DENIED.

IT IS FURTHER ORDERED that the
special master shall submit his report and
recommendation on the disposition of the
parties’ assertion of privilege not later than
May 4, 2009, excluding the withheld docu-
ments.  The parties shall have seven calen-
dar days to file their objections to, or mo-
tions to adopt or modify, the special master’s
report.  If the special master recommends
that the Herron Email is not privileged and
the court adopts that recommendation, 1)
defendant shall turn over the withheld docu-
ments to the special master within two busi-
ness days of the court’s entry of an order
adopting that finding;  and 2) the special
master shall file a supplemental report and
recommendation concerning whether any or
all of the withheld documents are privileged.

The special master’s April 30, 2009 dead-
line to submit a report to the Court on phase
two (see Order Regarding Special Master
Proceedings at 4, Dec. 23, 2008 (Docket No.
285)) is postponed to a date to be deter-
mined.

,

  

Helane BULMASH, on behalf of herself
and all others similarly situated,

Plaintiff,

v.

The TRAVELERS INDEMNITY
COMPANY, Defendant.

Civil No. JFM 07–2075.

United States District Court,
D. Maryland.

April 8, 2009.

Background:  Insured brought action al-
leging that automobile insurer failed to
tender payment of statutory interest on
personal injury protection (PIP) claims


