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I. INTRODUCTION 

The petition for rehearing en bane should be denied because the panel 

opinion correctly rejected Wal-Mart's contention that the Due Process Clause 

gives Wal-Mart the absolute right to an individualized damage hearing for each 

class member. That claim is inconsistent with the long-standing reliance of courts 

on aggregate techniques for calculating class-wide damages in class actions 

generally, as well as in employment discrimination cases in particular. 

Amici Curiae are public interest organizations that participate in 

litigation to enforce federal rights in the areas of antitrust, securities, consumer, 

human rights, and environmental law. If Wal-Mart' s renewed contention were 

accepted, amici believe that existing class action enforcelnent in these areas - as 

well as employment discrimination - would be significantly iInpaired. 

H. UNDER THE DUE PROCESS CLAUSE, TRIAL COURTS HAVE 
THE DISCRETION IN APPROPRIATE CASES TO RELY ON 
AGGREGATE PROOF OF DAMAGES WITHOUT THE NECESSITY 
FOR INDIVIDUALIZED HEARINGS. 

Due process requires that a fair balance be struck between vindicating 

a plaintiff's interest in obtaining a remedy, avoiding an erroneous deprivation of a 

defendant's property, and "any ancillary interest the [Court] may have in providing 

the procedure or foregoing the added burden of providing greater protections." 

Connecticut v. Doehr, 501 U.S. 1, 11 (1991) (applying balancing test enunciated in 

MattheHJS v. Eldridge, 424 U.S. 319 (1976) to private litigants) (applying Doehr). 

1 



Applying the DoehriMatthews balancing test, this Court held in Hilao v. Estate of 

Marcos that due process permits statistical sampling in calculating personal injury 

and wrongful death damages for a class of Filipino torture victims, injuries more 

varied than the purely economic injuries at issue here. 103 F.3d 767, 786-87 (9th 

Cir. 1996). See discussion of Hilao infra at III.D. 

Wal-Mart's due process contention wholly ignores the interest 

balancing engaged in by the trial court, which appropriately gave great weight to 

Wal-Mart's "extraordinarily sophisticated" computerized employee records that 

make possible the accurate determination of the class's losses frOlll discrimination. 

Dukes v. Wal-Mart Stores, Inc., 222 F.R.D. 137, 180 (N.D. Cal. 2004). Further, 

Wal-Mart's petition for rehearing nowhere acknowledges the ample protections 

which the district court's certification order provided for Wal-Mart at any 

subsequent damages phase, id. at 172-73, and which the panel opinion ratified. 

Dukes v. Wal-Mart Stores, Inc., 474 F.3d 1214, 1241-42 (9th Cir. 2007).1 

III. AGGREGATE TECHNIQUES ARE COMMONLY USED TO 
CALCULATE CLASS-WIDE DAMAGES IN CLASS ACTIONS 
ENFORCING FEDERAL RIGHTS. 

Wal-Mart's due process arguments should be viewed through the lens 

of the long-standing reliance by courts on aggregated damage-calculation 

1 Moreover, as the district court noted, damages are secondary to the class-wide 
injunctive and declaratory relief at the heart of this class action. 222 F.R.D. at 172 
(discussing Molski v. Gleich, 318 F.3d 937 (9th Cir. 2003). 
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techniques in a variety of substantive areas of law. 

A. Antitrust Actions 

It is a settled practice for courts in antitrust class actions to rely upon 

class-wide aggregate techniques in calculating individual damages awards without 

individualized hearings of class member claims. 2 The Second Circuit has stated 

that: 

[I]f defendants' argument (that the requirement of 
individualized proof on the question of damages is in 
itself sufficient to preclude class treatment) were 
uncritically accepted, there would be little if any place 
for the class action device in the adjudication of antitrust 
claims. Such a result should not be and has not been 
readily embraced by the various courts confronted with 
the same argument. 

In re VisaCheckiMasterrnoney Antitrust Litig., 280 F.3d 124, 140 (2d Cir. 2001) 

(quoting III re Alcoholic Beverages Litig., 95 F.R.D. 321, 327-38 (E.D.N.Y. 1982) 

and citing other cases).3 

2 See 3 NEWBERG ON CLASS ACTIONS § 10:7 n.l (4th ed. 2006) (citing nU111erOUS 
cases). See also In re Polypropylene Carpet Antitrust Litig., 996 F.Supp. 18,29 
(N.D. Ga. 1997) (holding that aggregate proof of damages through econometric 
techniques is appropriate); In re Potash, 159 F.R.D. 682, 697 (D. Minn. 1995) 
("the fact that the damages calculation may in vol ve individualized analysis is not 
by itself sufficient to preclude certification when liability can be determined on a 
class-wide basis."). 

3 Wal-Mart was one of the named plaintiffs in this case, representing a class of 
approximately 5 million merchants. See Wed-Mart Stores, Inc. v. VISA USA, Inc., 
396 F.3d 96 (2d Cir. 2005). Apparently Wal-Mart had no argument with the use of 
class-wide, aggregate techniques to determine individual damages when it itself 
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In In re Visa, plaintiffs sought certification of a class of merchants and 

trade associations harmed by Visa's and MasterCard's "tying arrangements" that 

forced merchants to accept debit cards with higher per-transaction fees than other 

types of Visa and MasterCard cards. 280 F.2d 124, 131 (2d Cir. 2001). 

Defendants argued that merchants had the ability to mitigate any daInages relating 

to the higher debit card fee, thus requiring individualized hearings on damages and 

rendering the case ul1lnanageable as a class action. Id. at 137, 140. The Second 

Circuit, however, affirmed the use of a statistical formula, noting that the district 

court - as here - retained tools to manage individual damages issues that might 

arise at later stages of the litigation. Id. at 141.4 

B. Securities Actions 

Courts routinely employ class-wide, formula-based techniques to 

calculate individual damages in securities class actions. See 3 NEWBERG ON CLASS 

ACTIONS § 10:8 (4th ed. 2006). Class damage determinations in such cases 

generally require using complex statistical models. See John Finnerty & George 

was a plaintiff. The Second Circuit approved a $3 billion settlement in this case, 
the largest in the history of antitrust law. Id. 

4 The court noted that the district court had "a number of management tools" at its 
disposal, including: 1) bifurcating liability and damage trials, 2) appointing a 
special master to preside over individual damages proceedings, 3) decertifying the 
class after the liability phase, 4) creating subclasses, or 5) altering the class. Id. at 
141. 
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Pushner, An Improved Two-Trader Model for Measuring Damages in Securities 

Fraud Class Actions, 8 Stan. J.L. Bus. & Fin. 213,218 (2003). Finnerty and 

Pushner cite empirical studies showing "that investors trade the common stocks in 

their portfolios with different intensities," statistical estimates of which impact 

damages determinations differently.s Id. at 230-31 

Courts regularly approve judgments of aggregate damages awards 

based on class-wide statistical analyses in securities cases.6 Given the large 

numbers of class members involved in many securities class actions and the 

correspondingly large number of shares and transactions at issue, requiring 

individual proofs of damages would imperil enforcement of the nation's laws 

S Statistical models are necessary because the large volume of trades and the 
presence of "street name" trades (which obscure the identity of the security owner), 
make precise individual damages determinations infeasible or impossible. Jon 
Koslow, Estimating Aggregate Damages In Class-Action Litigation Under Rule 
lOb-5 For Purposes of Settlement, 59 FORDHAM L. REV. 811, 828 (1991). See also 
Michael Barclay & Frank C. Torchio, A Comparison of Trading Models Usedfor 
Calculating Aggregate Damages in Securities Litigation, 64 LAW & CONTEMP. 
PROBS. 105, 106 (2001). 

6 See, e.g., Harmsen v. Smith, 693 F.2d 932,945-46 (9th Cir. 1982) (aggregate 
damages need not be proved to a "mathematical certainty"); Van Gemert v. Boeing 
Co., 553 F.2d 812,815 (2d Cir. 1977) (approving aggregate damagesjudglnent), 
aff'd 444 U.S. 472 (1980); In re Melridge, Inc. Sec. Litig., 837 F. Supp. 1076, 1080 
(D. Or. 1993) (aggregate proof of damages by expert appropriate). See also In re 
Scorpion Tech., Inc. Sec. Litig., No. C 93-20333 RPA, 1994 WL 774029, at *4 
(N.D. Cal. Aug. 10, 1994) (individual issues regarding damages do not defeat class 
certification in a securities case); In re Activisioll Sec. Litig., 621 F. Supp. 415,434 
(N.D. Cal. 1985) (same). 
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against large-scale securities fraud. Cf Basic v. Levinson, 485 U.S. 224, 242 

(l988) (approving "fraud-on-the-market" theory in order to prevent individualized 

proof of reliance from impairing class action enforcement of securities laws). 

C. Consumer Actions 

Courts have approved of aggregate techniques for computing class-

wide damages in numerous consumer class actions.7 

In Smilow v. Southwestern Bell Mobile Sys., Inc., for example, the 

plaintiffs alleged that the defendant's practice of charging customers for incoming 

cellular telephone calls constituted a breach of contract and the violation of various 

state and federal statutes. 323 F.3d32, 34-35 (lst Cir. 2003). The defendant 

argued that the district court erred in concluding that objective data regarding the 

plaintiffs' loss could be extracted from defendant's computer system and analyzed 

through a "mechanical process." Id. at 40. The First Circuit credited the district 

7 See, e.g., In re Monumental Life Ins. Co., 365 F.3d 408 (5th Cir. 2004) (insurance 
rates); Smilow v. Southwestern Bell Mobile Sys., Inc., 323 F.3d32 (lst Cir. 2003) 
(cell phone charges); Roper v. Consurve, Inc., 578 F.2dll06 (5th Cir. 1978) 
(credit card charges); Occidental Land, Inc. v. Super. Ct., 134 Cal. Rptr. 388,393 
(Cal. 1976) (developer fraud). See also Carnegie v. Household Int'l, Inc., 376 F.3d 
656,661 (7th Cir. 2004) (stating, in a 17-million-member class action against 
banks and tax preparers for RICO violation, that "Rule 23 allows district courts to 
devise imaginative solutions to problems created by ... individual damages 
issues"). Cf Klay v. Hwnana, Inc., 382 F.3d 1241, 1259-60 (lIth Cir. 2004) 
("Particularly where damages can by computed according to some fonnula, 
statistical analysis, or other easy or essentially mechanical methods, the fact that 
damages must be calculated on an individual basis is not impediment to class 
certifi cation. "). 
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court's determination and stated that class certification should ordinarily not be 

denied because damages calculation issues arise. Id. at 40 n.8. As in Smilow, Wal-

Mart's employment records allow mechanical application of a formula in order to 

generate objective evidence of damages. 

D. Human Rights Actions 

In Hilao, this Court approved statistical sampling as a means of 

calculating individual damages on a class-wide, aggregate basis for thousands of 

Filipino victims of torture. 103 F.3d at 782. In conducting the balancing required 

by the Due Process Clause, this Court reasoned that even if "probabilistic 

prediction" of aggregate damages somewhat increases the "risk of error in 

comparison to adversarial adjudication of each claim," that small increase was 

outweighed by the plaintiffs' substantial interest in obtaining a remedy.s Id. at 786. 

This case, therefore, is well within the scope of this Court's holding in Hilao. 

IV. CONCLUSION 

The petition for rehearing en banc should be denied. The panel 

opinion correctly held that an aggregate approach to damages for the equal pay 

S Calculating damages based on statistical sampling has been recognized in other 
types of cases as well. See Bell v. Fanners Ins. Exchange, 115 Cal. App. 4th 715, 
759 (Cal. Ct. App. 2004) (overtime compensation); Sav-oll Drug Stores, Inc. v. 
Super. Ct., 17 Cal. Rptr. 3d 906, 918 & n.6, 923 & n.12 (Cal. 2004) (noting with 
approval the use of statistical sampling in Bell and aggregate techniques in other 
cases). See also Manual For Complex Litig. § 11.493 (4th ed.) (use of sampling 
acceptable in pretrial procedures). 
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claims was consistent with Rule 23 and the Due Process Clause. 

Dated: March 27, 2007 

Adrienne Bloch 
Communities For A Better 
Environment 

1611 Telegraph Avenue, 
Suite 450 
Oakland, CA 94612 
Telephone: (510) 302-0430 
Facsimile: (510) 302-0438 

Jennie Green 
Center for Constitutional Rights 
666 Broadway, 7th Floor 
New York, NY 10012 
Telephone: (212) 614-6464 
Facsimile: (212) 614-6499 

I 

B ill ~ann Lee 
Le~is, Feinberg, Lee, Renaker 
& Jackson, P.C. 

1330 Broadway, Suite 1800 
Oakland, CA 94612 
Telephone: (510) 839-6824 
Facsimile: (510) 839-7839 

Mark Savage 
Consumers Union 
1535 Mission Street 
San Francisco, CA 94103 
Telephone: (415) 431-6747 
Facsimile: (415) 431-0906 

Stuart Rossman 
National Consumers Law Center 
77 Summer Street, 10th floor 
Boston, MA 02110-1006 
Telephone: (617) 542-8010 
Facsimile: (617) 542-8028 

8 



CERTIFICATE OF COMPLIANCE 

I certify that, pursuant to Fed. R. App. P.32(a)(7)(C) and Ninth Circuit 

Rule 32-1, the attached petition is proportionately spaced, has a typeface of 14 

points, and contains 1, 132 words, according to the counter of the word processing 

program with which it was prepared. 

Dated: March 27, 2007 
v 

Bill Lann Lee 
Lewis, Feinberg, Lee, Renaker 
& Jackson, PC 

1330 Broadway, Suite 1800 
Oakland, California 
Telephone: (510) 839-6824 
Facsimile: (510) 839-7839 

9 



PROOF OF SERVICE 

I hereby certify that on this 2ih day of March, 2007, I caused two copies of 

the foregoing document: 

BRIEF OF AMICI CURIAE CONSUMERS UNION, NATIONAL 
CONSUMER LAW CENTER, CENTER FOR CONSTITUTIONAL 
RIGHTS, AND COMMUNITIES FOR A BETTER ENVIRONMENT 
IN OPPPOSITION TO FOR REHEARING EN BANC 

to be served on the persons listed below by placing two true and correct copies 

thereof via regular U.S. mail, addressed as follows: 

JOSEPH M. SELLERS 
CHRISTINE E. WEBBER 
CHARLES E. TOMPKINS, IV 
JULIE GOLDSMITH REISER 
COHEN, MILSTEIN, HAUSFELD & 
TOLL, PLLC 
1100 New York Ave., #500 
Washington, D.C. 20005-3964 
(202 )408 -4600 

BRAD SELIGMAN 
Counsel of Record 
JOCELYN D. LARKIN 
THE IMPACT FUND 
125 University Avenue, Suite 102 
Berkeley, CA 94710 
(510) 845-3473 

IRMA D. HERRERA 
DEBRA A. SMITH 
EQUAL RIGHTS ADVOCATES 
1663 Mission Street, Suite 250 
San Francisco, CA 94103 
(415) 621-0672 

SHEILA Y. THOMAS 
5260 Proctor A venue 
Oakland, CA 94618 
(510) 339-3739 

STEVE STEMERMAN 
ELIZABETH A. LAWRENCE 
SARAH VARELA 
DAVIS, COWELL & BOWE, LLP 
595 Market Street, Suite 1400 
San Francisco, California 94105 
(415) 597-7200 

STEPHEN TINKLER 
CHARLES FIRTH 
TINKLER & FIRTH 
309 Johnson Street 
Santa Fe, NM 87501 
(505) 982-8533 



DEBRA GARDNER 
PUBLIC JUSTICE CENTER 
500 East Lexington Street 
Baltimore, MD 21202 
(410) 625-9409 

MERIT BENNETT 
TALIA KOSH 
Bennett & Kosh 
460 St. Michaels Drive, Suite 703 
Santa Fe, NM 87505 
(505) 983-9834 

SHAUNA MARSHALL 
HASTINGS COLLEGE OF THE 
LAW 
200 McAllister Street 
San Francisco, CA 94102 
(415) 565-4685 

Attorneys for Plaintiffs-Appellees 

Paul Grossman 
Nancy L. Abell 
PAUL, HASTINGS, JANOFSKY 
& WALKERLLP 
515 South Flower Street 
Los Angeles, California 90071 
(213) 683-6000 

Theodore J. Boutrous, J1'. 
Gail E. Lees 
GIBSON, DUNN & CRUTCHER 
LLP 
333 South Grand Avenue 
Los Angeles, California 9007l 

Mark A. Perry 
Amanda M. Rose 
GIBSON, DUNN & CRUTCHER, 
LLP 
One Montgomery Street 
San Francisco, California 94104 
(415) 393-8200 

Rae T. Vann 
McGUINESS NORRIS & 
WILLIANS, LLP 
1015 Fifteenth Street, NW, Suite 1200 
Washington, DC 20005 
(202) 789-8600 

Robin S. Conrad 
Shane Brennan 
NATIONAL CHAMBER 
LITIGATION CENTER, INC. 
1615 H Street, NW 
Washington, DC 20062 
(202) 463-5337 

John H. Beisner 
Evelyn L. Becker 
O'MEL VENY & MYERS LLP 
1625 Eye Street, NW 
Washington, DC 20006 
(202) 383-5300 



W. Stephen Cannon 
Raymond C. Fay 
Laura C. Fentonmiller 
Constantine Cannon, LLP 
1627 I Street, NW, Suite 1000 
Washington, DC 20006 
(202) 204-3500 

Richard L. Berckman 
James M. Beck 
Jason Murtagh 
Deschert, LLP 
Cira Centre 
2929 Arch Street 
Philadelphia, Pennsylvania 19104-
2808 
(215) 994-4000 

Jennifer L. Brown 
Shook, Hardy & Bacon, LLP 
333 Bush Street, Suite 600 
San Francisco, California 94104-2828 
(415) 544-1900 

Richard Krisher 
LATHAM & WATKINS, LLP 
633 West fifth Street, Suite 4000 
Los Angeles, California 90071 
(213) 485-1234 

Daniel J, Popeo 
Richard Samp 
Washington Legal Foundation 
2009 Massachusetts A venue, NW 
Washington, DC 20037 
(202) 588-0302 

Maureen K. Bogue 
50 Beale Street 
P.O. Box 3965 
San Francisco, California 94105-1895 
(415) 768-5793 

B ill Lann Lee 
LEWIS, FEINBERG, LEE, 
RENAKER & JACKSON, P.C. 
1330 Broadway, Suite 1800 
Oakland, CA 94612 
(510) 839-6824 


