
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 07-cv-00598-LTB-MEH

COLORADO CROSS-DISABILITY COALITION, a Colorado non-profit Corporation,
JULIE REISKIN,
LORAINE A. JOHNSON,
BARBARA MOCZYGEMBA, and
EILEEN HOPE KRAUSE,

Plaintiffs,

v.

GREYHOUND LINES, INC., a Delaware corporation,
BURLINGTON STAGE LINES, LTD., D/B/A BURLINGTON TRAILWAYS, an Iowa limited

liability company,
TEXAS, NEW MEXICO AND OKLAHOMA (TNM&O) COACHES, INC., a Delaware

corporation, 
BUSCO, INC., d/b/a BUSCO, INC. ARROW STAGE LINES, a Nebraska corporation, and
BLACK HILLS STAGE LINES, INC., a Nebraska corporation,

Defendants.
                                                                                                                                                      

PLAINTIFFS’ RESPONSE TO DEFENDANT BUSCO, INC. AND BLACK HILLS
STAGE LINES’ MOTION FOR SUMMARY JUDGMENT ON PLAINTIFFS’ SECOND

CLAIM FOR RELIEF
                                                                                                                                                      

Plaintiffs, Colorado Cross-Disability Coalition, Julie Reiskin, Loraine A. Johnson,

Barbara Moczygemba, and Eileen Hope Krause, by and through their attorneys, Kevin W.

Williams and Carrie Ann Lucas of the Colorado Cross-Disability Coalition, and Fox &

Robertson, P.C., hereby submit their Response to Busco, Inc.’s (“Busco”) and Black Hills Stage

Lines, Inc.’s (“Black Hills”) motion for summary judgment.

Defendants contend that Plaintiffs’ Rehabilitation Act claim should be dismissed because
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Black Hills does not receive federal financial assistance and is not covered by the Rehabilitation

Act, and because there is no allegation that Busco has violated the Act.  

Defendant’s argument should be rejected:

• Plaintiffs originally brought suit against Busco, but amended their complaint to

add Black Hills based on Defendant’s representation that it was the proper

defendant.  Plaintiffs did not dismiss Busco, and recent discovery demonstrates

that employees of Defendant Busco -- which indisputably receives federal

financial assistance and is thus covered by the Rehabilitation Act -- are

responsible for alleged violations of the Rehabilitation Act.

• In any event, Black Hills -- which is Busco’s “sister” company, uses its

employees, leases its buses and shares its officers and directors -- is so interlinked

with Busco as to share liability for discriminatory conduct under several theories.

In the alternative, if Defendants’ motion is not denied for the reasons set forth above,

Plaintiffs respectfully request pursuant to Rule 56(f) an opportunity to conduct additional

discovery before responding to Defendants’ motion.

BACKGROUND

This lawsuit involves claims by Colorado Cross-Disability Coalition (“CCDC”), a

disability civil rights advocacy organization, and four individual CCDC members who all require

the use of wheelchairs for mobility, that each of the named Defendants discriminated against the

Plaintiffs on the basis of disability.  
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I. Allegedly Discriminatory Conduct By Busco and Black Hills.

Plaintiff Eileen Hope Krause uses a wheelchair for mobility.  First Supplemental and

Second Amended Complaint (“Complaint”) at ¶ 9 (filed Apr. 11, 2008 [Doc. # 75]).  In June

2007, she called the Defendants’ telephone number forty-eight hours in advance to request a lift-

equipped bus for a trip she planned to take from Fort Morgan to Denver.  Id. at ¶ 40.  She spoke

with Connie, who assured that there would be a bus with a lift for both legs of the trip.  Id.

When she arrived at the bus station, however, the bus did not have a lift.  Id.  The driver,

Paul, was quite rude, and told her he had not received notice of the need for a lift-equipped bus. 

It took several hours before Ms. Krause finally was provided with a lift-equipped bus.  Id.

On February 23, 2008, Ms. Krause again called Defendants to request a lift-equipped bus

for a February 26 trip, but the office was closed and she was unable to make a request.  Id. at

¶ 41.  Two days later she was able reach someone and requested a lift-equipped bus.  Id.

Once again, when she arrived at the bus station, the driver was Paul.  Id.  Paul, who was

discourteous, told her that he had not received notice of the need for a lift-equipped bus, and told

her that it was her responsibility to request a lift-equipped bus.  Id.  Fortuitously, the bus had a

lift.  Id.  On neither trip did Ms. Krause receive confirmation of her request for an accessible bus. 

Id. at ¶¶ 40-41.

Plaintiffs allege that Defendants have violated regulations requiring them to: schedule

and provide an accessible bus upon forty-eight hours notice; provide equal services required by

law; provide notification that an accessible bus was reserved; to provide a system for ensuring

notification of the need for accessible buses are reserved; and failed to adequately train their
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employees.  See Complaint ¶¶ 9, 13-14, 40-41, 57-64, 69-72.

II. Identifying The Proper Defendant. 

Busco does business as Arrow Stage Lines.  See Busco Answer to Amended Complaint

(“Busco Answer”) (filed Nov. 11, 2007 [Doc. # 53]) ¶ 17.  The buses that Ms. Krause

encountered had “Arrow Stage Lines” printed on their side, the telephone line to make

reservations for the Omaha to Denver route was answered “Arrow Stage Lines,” and Busco is

registered to do business in Colorado but Black Hills is not.  See Declaration of Kevin W.

Williams (“Williams Decl.”) ¶¶ 3, 4 & Exhs. A-C.

Based on these facts, Plaintiffs named Busco as a Defendant in this case.  See Amended

Complaint (filed Aug. 31, 2007 [Doc. # 29]).  Defendant Busco answered the amended

complaint denying liability but admitting that Busco was involved in the incidents for which

Plaintiff Eileen Hope Krause had complaints.  See Busco Answer ¶¶ 66-69.  Busco also

identified its employees as individuals who would likely have discoverable information about

facts relevant to this case.  Williams Decl ¶ 5-6 & Exhs. D & E.  Busco initially denied receiving

federal financial assistance.  Busco Answer ¶ 22.  On March 5, 2008, however, it admitted

receiving such assistance.  Williams Decl. ¶¶ 7-8 & Exh. F.  That same day, it represented that

Black Hills -- which it contends does not receive such assistance, forming the basis for its

current motion -- was the proper defendant.  Id. ¶ 9 & Exh. G.  Based on that representation,

Plaintiffs joined Black Hills as a Defendant.  See First Supplemental and Second Amended

Complaint (accepted for filing Apr. 11, 2008 [Doc. # 75]).

III. Plaintiffs’ Discovery Concerning Busco and Black Hills.
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On March 10, 2008, plaintiffs served discovery requests on Busco and on April, 11,

2008, on  Black Hills.  Williams Decl. ¶¶ 11 & 12 & Exhs. J & K.  Both defendants responded

on May 8, 2008.  Id. ¶¶ 13 & 14 & Exhs. L & M.   In their discovery requests, plaintiffs

specifically asked interrogatories and requested documents targeted at sorting out the

relationship between Busco and Black Hills.  Id. ¶¶ 11 & 12.  Because of deficiencies in those

responses, the undersigned sent a letter to counsel for Busco and Black Hills requesting

documentation of the relationship between Busco and Black Hills.  Id. ¶ 15 & Exh. P.  Busco and

Black Hills supplemented their responses on May 20, 2008, but still have not provided sufficient

information for plaintiffs’ counsel to determine the scope of the entities’ relationship.  Id. ¶¶ 16-

18 & Exhs. Q-T.  Before moving to compel these documents, Plaintiffs seek to take Rule

30(b)(6) depositions of the Defendants, and the parties are currently working on scheduling these

depositions.  Id. ¶ 19 & Exhs. U-X.  The undersigned sent additional discovery requests on May

27, 2008.   Id. ¶ 20 & Exh. W.  The undersigned also sent counsel for Defendants a letter on

March 27, 2008, requesting they provide complete responses to Plaintiffs’ previous discovery

requests.  Id. ¶ 21 & Exh. Z.

The discovery that Plaintiffs have obtained to date reveals the following:

• Black Hills has no employees.  The person who took Ms. Krause’s request for a

lift-equipped bus, and the bus driver (Paul), are both Busco employees. Id. ¶¶ 6 &

17 & Exhs. E & R.

• Busco provides buses to Black Hills for use on Black Hills’ fixed route service

and has eight accessible buses available for Black Hills’ use.  Id. ¶ 13 & Exh. L.
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• Black Hills owns the land beneath the building owned by Busco for its Omaha,

Nebraska operations.  Id.  

• The same individuals are officers and directors of both corporations and members

of the Busskohl family.  Id. ¶¶ 9 & 10 & Exhs. G, H & I.   

ARGUMENT

I. Standard of Review

Summary judgment is appropriate only “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to a judgment as a

matter of law.”  Fed. R. Civ. P. 56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23

(1986).  In reviewing the factual record, this Court shall construe all facts and make reasonable

inferences in the light most favorable to the non-moving party.  See Byers v. City of

Albuquerque, 150 F.3d 1271, 1274 (10th Cir. 1998).

II. Summary Judgment Should Be Denied Because Triable Issues Of Fact Exist As To
Busco’s Liability Under The Rehabilitation Act.

It is undisputed that Busco receives federal financial assistance.  Further, Busco

employees were directly responsible for many of the alleged Rehabilitation Act violations

involving these two Defendants.  For example: 

• Plaintiffs allege that Defendants violated regulations requiring over-the-road-bus

(“OTRB”) operators to provide an accessible bus upon forty-eight hours notice.
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49 C.F.R. § 37.193(a)(1)(i).1  A Busco employee took Ms. Krause’s request for an

accessible bus and assured her one would be provided, and it was a Busco

employee who drove the inaccessible bus.

• Plaintiffs allege that Defendants violated regulations requiring OTRB operators to

transmit a Service Request Form to persons who request a list-equipped bus.  49

C.F.R. § 37.213(a).  Again, the person who took Ms. Krause’s request for a list-

equipped bus was a Busco employee.

 • Plaintiffs allege that Defendants violate regulations requiring OTRB operators to

provide adequate training to their employees, including on “appropriate

interaction with passengers with disabilities.”  49 C.F.R. § 37.209.  The bus driver

who allegedly acted inappropriately with Ms. Krause was a Busco employee.

For these reasons, Defendants’ motion should be denied because there are, at a minimum,

genuine issues of material fact as to Busco’s liability under the Rehabilitation Act.

III. Summary Judgment Should Be Denied Because Both Black Hills And Busco Are
“Recipients” Of Financial Aid And Must Comply With The Rehabilitation Act. 

The relevant definition of “recipient” includes any entity to whom federal financial

assistance is provided “directly or through another recipient, including any successor, assignee,

or transferee thereof . . . .”  49 C.F.R. § 27.5.  Here, Busco receives federal financial assistance,

1 See Tandy v. Wichita, 208 F. Supp. 2d 1214, 1220-21 (D. Kan. 2002), rev’d in
part on other grounds, 380 F.3d 1277 (10th Cir. 2004) (a recipient of Department of
Transportation funds complies with its Section 504 obligations by complying with ADA
regulations).  Busco now admits to receiving federal financial assistance. Williams Decl. ¶¶ 7-8,
13 & 16 & Exhs. K & P.
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and Black Hills uses Busco employees, leases Busco buses and shares common directors and

officers.  At a minimum, this creates a genuine issue of material fact as to whether Black Hills is

a recipient of federal financial assistance and thus covered by the Rehabilitation Act because it

indirectly receives federal financial assistance through Busco.  See, e.g.,  Pottgen v. Missouri

State High School Athletic Ass’n, 857 F. Supp. 654, 663 (E. D. Mo. 1994), rev’d on other

grounds 40 F.3d 926 (8th Cir. 1994) (holding that entity that indirectly received federal funding

through its members was subject to Rehabilitation Act); DeVargas v. Mason & Hanger-Silas

Mason Co., Inc., 911 F.2d 1377, 1384 (10th Cir. 1990) (“program or activity” means “all of the

operations” of the recipient of federal financial assistance)

IV. Summary Judgment Should Be Denied Because There Are Triable Issues Of Fact
As To Whether Defendants Have Through Contractual Or Other Arrangements
Violated The Rehabilitation Act.  

Recipients of federal funding are prohibited from engaging in unlawful discrimination

either “directly or through contractual or other arrangements.”  49 C.F.R. § 27.7(b)(4)

(emphasis added).

Busco receives federal financial assistance.  Notwithstanding that fact, it contends that it

is not covered by the Rehabilitation Act because the transportation services are provided by its

“sister” company Black Hills, which uses Busco employees, leases Busco buses, and which

shares the same officers and directors as Busco.  There is a triable issue of fact as to whether

Busco uses Black Hills to avoid its obligations under the Rehabilitation Act in violation of

section 27.7(b)(4).  See, e.g., James v. Peter Pan Transit Management, Inc., No.

5:97-CV-747-BO-1, 1999 WL 735173, at *9 (E.D.N.C. Jan. 20, 1999) (holding a city
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responsible for its contractor’s violations of the Rehabilitation Act).

V. Summary Judgment Should Be Denied Because There Are Triable Issues of Fact as
to Whether Busco and Black Hills are Sufficiently Interrelated so as to Allow for
Piercing of the Corporate Veil.

The Tenth Circuit Court of Appeals has set forth a ten-step inquiry for determining

whether the operations of two entities are so interrelated that ones should be held liable for the

actions of the other:  (1) the parent corporation owns all or a majority of the capital stock of the

subsidiary; (2) the parent and subsidiary corporations have common directors or officers; (3) the

parent corporation finances the subsidiary; (4) the parent corporation subscribes to all the capital

stock of the subsidiary or otherwise causes its incorporation; (5) the subsidiary has grossly

inadequate capital; (6) the parent corporation pays the salaries or expenses or losses of the

subsidiary; (7) the subsidiary has substantially no business except with the parent corporation or

no assets except those conveyed to it by the parent corporation; (8) in the papers of the parent

corporation, and in the statements of its officers, ‘the subsidiary’ is referred to as such or as a

department or division; (9) the directors or executives of the subsidiary do not act independently

in the interest of the subsidiary but take direction from the parent corporation; (10) the formal

legal requirements of the subsidiary as a separate and independent corporation are not observed.

Skidmore, Owings & Merrill v. Canada Life Assurance Co., 907 F.2d 1026, 1027 (10th Cir.

1990).

In the case at bar, through discovery conducted to date, the stockholders and officers for

Busco and Black Hills are the same family members.  Williams Decl. ¶¶ 10 & 13.  Defendants

admit Black Hills has no employees and that any personnel used by Black Hills are employees of
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Busco.  Id. ¶¶ 14, 15, 18.  These facts alone are sufficient to raise a genuine issue of material fact

as to whether Busco and Black Hills are, for purposes of Section 504, the same entity.

VI. Federal Rule of Civil Procedure 56(f) Precludes Summary Judgment at This Stage
of Litigation.

If Defendants’ motion is not denied for the reasons set forth above, Plaintiffs respectfully

request, pursuant to Rule 56(f), an opportunity to conduct additional discovery before responding

to Defendants’ motion.

Fed. R. Civ. P. 56(f) provides, “If a party opposing the motion shows by affidavit that,

for specified reasons, it cannot present facts essential to justify its opposition, the court may: (1)

deny the motion; (2) order a continuance to enable affidavits to be obtained, depositions to be

taken, or other discovery to be undertaken; or (3) issue any other just order.”

The rule is designed specifically to thwart the unjust granting of summary judgment until

sufficient discovery can be conducted on important issues relevant to disputed facts.  See, e.g., In

re American Family Mut. Ins. Co. Overtime Pay Litigation, No. 06-cv-17430-WYD-CBS, 2007

WL 2936319,*11-12 (D. Colo., Oct. 9, 2007) (granting additional time to respond to motion for

summary judgment until depositions could be taken); Eastman Kodak Co. v. Westway Motor

Freight, 751 F.Supp. 1481 (D. Colo. 1990) (same).

When opposing a motion for summary judgment on Rule 56(f) grounds, the nonmovant

must explain why facts precluding summary judgment cannot yet be presented, what steps have

been taken to obtain those facts, and how additional time will enable rebuttal of the movant’s

allegation of no genuine issue of material fact.  Committee for the First Amendment v. Campbell,
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962 F.2d 1517, 1522 (10th Cir. 1992).  

Plaintiffs sought discovery relevant to the factors set forth in Frank v. U.S. West, Inc., 3

F.3d 1357 (10th Cir. 1993) for determining whether the actions of one company may cause it to

be liable for the conduct of another company.  The Frank Court identified three tests that may

apply in these circumstances: (1) The “interrelation of operations” test; (2) the “centralized

control of labor relations” test; and (3) the “common management” test. Frank at 1362-64. 

Determining the structure of ownership, whether employees and equipment (including buses in

this case) are shared and the methods of ownership and operation are critical to answering the

question of whether Busco exerts sufficient control over Black Hills to e held liable for its

actions under Section 504. 

Plaintiffs have engaged in and continue to engage in discovery designed to answer this

question.  The attached Declaration of Kevin W. Williams and exhibits explaining the status of

discovery with these defendants and efforts made to obtain the requested discovery fulfills the

requirements of the Tenth Circuit’s decision in Campbell, Williams Decl. ¶¶ 11-20 & attached

exhibits, and plaintiffs should be permitted time to depose defendants’ representatives, or, if

necessary, file a motion to compel to obtain the necessary documents.  At the very least,

plaintiffs’ counsel need time to depose Busco and Black Hills’ directors and employees to

determine the relationship of Busco’s and Black Hills’ programs and activities.  If the records

depositions and Rule 30(b)(6) depositions produce evidence that additional documents pertaining

to employees, leases, etc. exist, plaintiffs need time to review these additional discoverable

documents.
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CONCLUSION

WHEREFORE, for the foregoing reasons, plaintiffs respectfully request this Court deny

defendants’ motion for summary judgment on plaintiffs’ second claim for relief.
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Dated: May 27, 2008 Respectfully submitted,

s/ Kevin W. Williams                                    
Kevin W. Williams, Legal Program Director
Carrie Ann Lucas, CRPD Director
Colorado Cross Disability Coalition
655 Broadway, Suite 775
Denver, CO  80203
Telephone: (303) 839-1775
Facsimile: (303) 839-1782
E-mail: kwilliams@ccdconline.org
E-mail: clucas@ccdconline.org

Timothy P. Fox
Amy F. Robertson
Fox & Robertson, P.C.
910 - 16th Street, Suite 610
Denver, CO 80202 
Telephone: (303) 595-9700 
Facsimile: (303) 595-9705
E-mail: tfox@foxrob.com
E-mail: arob@foxrob.com

Attorneys for Plaintiffs  
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Certificate of Service

I hereby certify that on May 27, 2008, I electronically filed Plaintiffs’ Response to
Defendant Busco, Inc. and Black Hills Stage Lines Motion to Dismiss Plaintiffs’ Second Claim
for Relief with the Clerk of Court using the CM/ECF system which will send notification of such
filing to the following e-mail addresses:

Jay S. Jester, Esq.
Marcel Krzystek, Esq.
Jester & Gibson, LLP
1875 Lawrence Street, Suite 740 
Denver, Colorado 80202
jjester@jgllp.com
mkrzystek@jgllp.com

Susan P. Klopman, Esq.
Brownstein, Hyatt, Farber, Schreck, LLP
410 17th Street, 22nd Floor
Denver, Colorado 80202
sklopman@bhfs.com

Leslie L. Schluter, Esq.
Pryor Johnson Carney Karr & Nixon, PC
5619 DTC Parkway, Suite 1200
Greenwood Village, CO 80111
lschluter@pjckn.com

s/ Briana McCarten                            
Briana McCarten
Legal Program Assistant
Colorado Cross-Disability Coalition
655 Broadway, Suite 775
Denver, CO 80203
Telephone: (303) 839-1775
TTY: (303) 839-0015
Facsimile: (303) 839-1782
bmcarten@ccdconline.org
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