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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSE'itlfSF ell -1 p 12: 32 

.................... 

COMMONWEALTH OF MASSACHUSETTS, 
ET AL., 

Plaintiffs 

v. 

E*TRADE ACCESS, INC., ET AL., 
Defendants 

CIVIL ACTION 
NO.03-11206-MEL 

PLAINTIFFS' SUPPLEMENTAL MEMORANDUM IN SUPPORT OF THEIR 
MOTION FOR JUDGMENT ON THE PLEADINGS 

Defendants continue to insist that they have complied with the requirement that 

A TMs be independently usable by the blind, I because, they claim, the Access Board 

determined that "ATMs could comply with the ADA by having Braille ... instructions" 

that could be "used in conjunction with tactually marked keys ... " Def. Mem. at 4. 

Defendants return to this point in their Reply Memorandum. Def Rep. Mern at pp.4-5. 

However, even if it is possible to make an ATM independently usable to a blind 

person by placing on the ATM Braille instructions to be used in conjunction with 

tactually marked keys, Defendants have not done so. Attached are Declarations of blind 

persons who have tested E*TRADE Financial-branded ATMs. None of the ATMs 

located by those blind persons had one word of Braille instruction. Ex. I, Tabs A-E. 

Some even lacked Braille on the keys. Moreover, nothing in the pleadings forms the 

basis for an assertion that Defendants' ATMs have Braille instructions. 

I 1991 ADAAGPart 4.34.4 at Defendant's Exh. 1; 28 C.F.R. Pt. 36 App. A §4.34.5 at Exh. 2. 
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Defendants continue to confuse the question ofliability with the question of 

remedy. As established by the attached Declarations, Defendants' A TMs are not 

independently usable by blind persons. Thus, it is clear that Defendants have violated the 

ADA (or, given the context of a motion for judgment on the pleadings, Defendants 

cannot establish that they have not violated the ADA). However, as a matter of remedy, 

if Defendants can devise an ATM that would have instructions in Braille and large print 

that would be independently usable by the blind, then they may be able to convince the 

Court that this remedy would more satisfy the requirements of the ADA. Given that 

modem A TMs have between 100 and 200 screens, that attempt may prove quixotic. That 

question, however, is for another day. 

COMMONWEALTH OF 
MASSACHUSETTS, 
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Patricia Correa, BBO No?560437 
Assistant Attorney General 
Director, Disability Rights Project 
Office of the Attorney General 
One Ashburton Place 
Boston, MA 02108 
(6\7) 727-2200, ext. 2919 

Dated: February 7, 2005 

NFB, NFB-MASSACHUSETTS AND 
THE INDIVIDUAL PLAINTIFFS, 
By their Attorneys, 

u«J~C!!llZ / 
Anthony Doniger, BBO No. 129420 
Christine M. Netski, BBO No. 546936 
Sugarman, Rogers, Barshak & 

Cohen, P.c. 
101 Merrimac Street 
Boston, MA 02114-4737 
(6\7) 227-3030 
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Daniel F. Goldstein 
Sharon Krevor-Weisbaum 
Brown, Goldstein & Levy, LLP 
120 E. Baltimore Street, Suite 1700 
Baltimore, MD 21202 
(410) 962-1030 
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CERTIFICATE OF SERVICE 

I, Christine M. Netski, hereby certify that on the above date I served the within 
document via electronic mail and first-class mail postage prepaid on the following 
counsel of record: 

Patricia Correa, Esquire 
Assistant Attorney General 
Director, Disability Rights Project 
Office of the Attorney General 
One Ashburton Place 
Boston, MA 02108 
patty.correa@ago.state.ma.us 
Attorney for Plaintiff, Commonwealth of 
Massachusetts 

Daniel F. Goldstein, Esquire 
Sharon KreVor-Weisbaum, Esquire 
Brown, Goldstein & Levy, LLP 
120 E. Baltimore Street, Suite 1700 
Baltimore, MD 21202 
dfg@browngold.com 
skw@browngold.com 
Attorneys for Plaintiffs, National Federation 
of the Blind, Inc., National Federation of 
Blind of Massachusetts, Inc., Adrienne Asch, 
Richard Downs, Theresa Jeraldi and Philip Oliver 

Joseph L. Kociubes, Esquire 
Rachel Splaine Rollins, Esquire 
Jenny K. Cooper, Esquire 
Bingham McCutchen, LLP 
150 Federal Street 
Boston, MA 02110 
joe.kociubes@bingham.com 
rachel.rollins@bingham.com 
jenny.cooper@bingham.com 
Attorneys for Defendants, 
E *Trade Access, Inc. and 
E*Trade Bank 

Douglas P. Lobel, Esquire 
David A. Vogel, Esquire 
John F. Henault, Jr., Esquire 
Arnold & Porter 
1600 Tysons Boulevard 
Suite 900 
McLean, VA 22102 
douglas _Iobel@aporter.com 
david _ vogel@aporter.com 
Attorneys for Defendants, 
E*Trade Access, Inc. and 
E*Trade Bank 
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Christine M. Netski 
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