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i 

 
QUESTION PRESENTED 

 
  Section 504 of the Rehabilitation Act of 1973 
forbids “discrimination [on the basis of disability] 
under any program or activity receiving Federal 
financial assistance.” Where a recipient establishes a 
number of subsidiary programs, does section 504 
forbid discrimination in the recipient’s covered ac-
tions as a whole, or only discrimination within each 
such subsidiary recipient program considered sepa-
rately? 
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PARTIES 

 
  The petitioners are Scot Hollonbeck, Jose Antonio 
Iniguez and Jacob Walter Jung Ho Heilveil. 

  Respondent United States Olympic Committee is 
a federally chartered corporation. 
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  Petitioners Scot Hollonbeck, Jose Antonio Iniguez 
and Jacob Walter Jung Ho Heilveil respectfully pray 
that this Court grant a writ of certiorari to review the 
judgment and opinion of the United States Court of 
Appeals entered on January 16, 2008. 

--------------------------------- ♦ --------------------------------- 
 

OPINIONS BELOW 

  The January 16, 2008 opinion of the court of 
appeals is reported at 513 F.3d 1191 (10th Cir. 2008), 
and is set out at pp. 1a-20a of the Appendix. The 
February 25, 2008 order of the court of appeals deny-
ing rehearing, which is not officially reported, is set 
out at pp. 72a-73a. The November 16, 2006 memo-
randum opinion of the district court, which is re-
ported at 464 F. Supp. 2d 1072 (D. Colo. 2006), is set 
out at pp. 21a-71a. 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF JURISDICTION 

  The decision of the court of appeals was entered 
on January 16, 2008. A timely petition for rehearing 
was denied on February 25, 2008. This Court has 
jurisdiction pursuant to 28 U.S.C. § 1254(1). 

--------------------------------- ♦ --------------------------------- 
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STATUTES AND REGULATION INVOLVED 

  29 U.S.C. § 794(a), originally enacted as section 
504 of the Rehabilitation Act of 1973, provides in 
pertinent part: 

No otherwise qualified individual with a dis-
ability . . . shall, solely by reason of her or his 
disability, be excluded from participation in, 
be denied the benefits of, or be subjected to 
discrimination under any program or activity 
receiving Federal financial assistance. . . .  

  29 U.S.C. § 794(b), originally enacted as part of 
the Civil Rights Restoration Act of 1987, provides in 
pertinent part: 

“Program or activity” defined 

For the purposes of this section, the term 
“program or activity” means all of the opera-
tions of –  

*    *    * 

(3)(A) an entire corporation, . . .  

(i) if assistance is extended to such cor-
poration . . . as a whole 

  36 U.S.C. § 220503(4), which established the 
purposes of the federally chartered United States 
Olympic Committee (“USOC”), states that one of 
those purposes is 

to obtain for the United States, directly or by 
delegation to the appropriate national gov-
erning body, the most competent amateur 
representation possible in each event of the 
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Olympic Games, the Paralympic Games, and 
Pan-American Games. 

  36 U.S.C. § 220505(c), which establishes the 
authority of the United States Olympic Committee, 
states in pertinent part: 

The corporation may – organize, finance, and 
control the representation of the United 
States in the competitions and events of the 
Olympic Games, the Paralympic Games, and 
the Pan-American Games. . . . 

  28 C.F.R. § 41.51(b), a provision of the Depart-
ment of Justice coordinating regulation governing 
section 504, provides in pertinent part: 

(1) A recipient, in providing any aid, bene-
fit, or service, may not, directly or through 
contractual, licensing, or other arrange-
ments, on the basis of handicap: 

(i) Deny a qualified handicapped per-
son the opportunity to participate in or 
benefit from the aid, benefit, or service; 

(ii) Afford a qualified handicapped per-
son an opportunity to participate in or 
benefit from the aid, benefit, or service 
that is not equal to that afforded others: 

*    *    * 

(3) A recipient may not, directly or through 
contractual or other arrangements, utilize 
criteria or methods of administration: 
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(i) That have the effect of subjecting 
qualified handicapped persons to dis-
crimination on the basis of handicap. . . .  

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE CASE 

  The United States Olympic Committee (“USOC”) 
is a federally chartered corporation charged by Con-
gress with responsibility for overseeing and support-
ing participation by American athletes in the 
Olympics, the Pan-American Games, and the Para-
lympics. Because the USOC has received federal 
financial assistance, it is subject to the requirements 
of section 504 of the Rehabilitation Act of 1973, which 
forbids disability-based “discrimination under any 
program or activity receiving [such assistance].” The 
district court concluded that the USOC “relegates 
Paralympians to second class status in the quantity 
and quality of benefits and support they receive from 
the USOC.” (App. 47a).  

  A divided panel of the Tenth Circuit nonetheless 
upheld as entirely lawful the USOC’s treatment of 
the disabled athletes who comprise the United States 
Paralympic team. (App. 5a-15a). Judge Holloway 
dissented, objecting that “[w]hat the statute forbids is 
exactly what has occurred and is occurring here.” 
(App. 15a). Six members of the Tenth Circuit con-
cluded that the case was sufficiently important to 
warrant rehearing en banc, but en banc rehearing 
was rejected on a 6-6 tie vote. (App. 72a-73a). 
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The Paralympic, Olympic and Pan-American Games 

  In 1950, Congress chartered what is now the 
USOC to organize and promote United States’ par-
ticipation in international Olympic competition. In 
1978, Congress enacted the Amateur Sports Act, 
which gave the USOC broad responsibility for coordi-
nating amateur athletics, and expanded its mandate 
to include coordinating and supporting United States 
participation in the Pan-American Games. In 1998, 
the responsibilities and authority of the USOC were 
again increased, this time to include overseeing and 
supporting participation in the Paralympic Games. 
(App. 27a-28a).1 

  The Paralympic Games are held immediately 
after the Olympic Games in the same host city and 
involve between 1,100 and 4,000 athletes. (App. 4a). 
The Paralympics provides competition for elite ath-
letes belonging to six different disability groups: 
amputee, cerebral palsy, visual impairment, spinal 
cord injuries, intellectual disability, and certain 
others. (App. 43a-44a n.11). Many of the events at the 
Paralympics are the same as the competitions at the 
Olympics; the discus, javelin, shot, bow and arrow 
and other equipment used are the same at both 
events. Paralympic competitions are as physically 

 
  1 The Senate Report explained that “[t]he legislation would 
fully incorporate the Paralympics into the Amateur Sports Act” 
and “would give the USOC the same duties with respect to the 
Paralympic Games as it has with the Olympic Games.” S.Rep. 
No. 105-325 at 2, 5 (1998). 
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demanding as competitions in the other Games; the 
Paralympic marathon, for example, certainly takes 
more strength and endurance than the Pan-American 
Games sport of bowling. 

  The plaintiffs in this action are elite Paralympic 
athletes who have competed in at least one Paralym-
pic Games. All three have disabilities that cause them 
to use wheelchairs for mobility, and all compete as 
wheelchair racers. Petitioner Hollonbeck has won two 
gold medals and three silver medals and fifteen 
wheelchair marathons, and has held three United 
States and two World Records. At the 1992, 1996, and 
2000 Olympics, at which wheelchair racing was an 
exhibition event conducted under the auspices of the 
International Olympic Committee, Hollonbeck com-
peted on behalf of the United States. The USOC, 
however, would not permit Hollonbeck to participate 
with the United States team during the opening 
ceremonies, although wheelchair racers from other 
nations participated with their own teams. (JA 305-
08). 

  The complaint alleges, and the USOC did not 
deny, that the USOC has a policy of denying to Para-
lympic athletes many of the benefits that are pro-
vided to participants in, or athletes preparing for, the 
Olympic and the Pan-American Games, and in some 
instances a policy of providing Paralympic athletes 
with inferior forms of those benefit. All of the Para-
lympians denied benefits, or accorded only inferior 
benefits, are disabled. Virtually all of the Olympic 
and Pan-American athletes who do receive those 
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benefits (or who receive the more generous benefits) 
are able-bodied. The USOC has been able to identify 
only two disabled athletes in the last century of 
Olympic competition who were members of a United 
States Olympic Team, one in 1906 and one in 2000.2 
The USOC has not identified a single disabled indi-
vidual who has ever received benefits under the Basic 
Plus Grants, the Tuition Grants, or Operation Gold. 
The facts3 regarding the nature of the discriminatory 
policies were essentially undisputed.  

  There are four principal benefits which the 
USOC provides to Olympic and Pan-American ath-
letes but denies to Paralympic athletes. Athletes 
training for the Olympic or Pan-American Games can 
obtain these benefits even though those athletes have 
not yet been and may never be selected for those 
teams; conversely, even Paralympic athletes who are 
chosen as members of the United States Paralympic 
Team, including those who win medals, cannot re-
ceive any of these four benefits. Basic Grants and 
Basic Plus Grants are cash payments made directly 
(and only) to Olympic and Pan-American Game 
athletes. These grants are important because they 

 
  2 Those athletes were George Eyser, a 1906 gymnast, and 
Marla Runyan, a 2000 runner. The USOC was able to identify 
only two other disabled athletes who had ever competed in the 
Olympics: Neroli Fairhall from New Zealand and Terence Parkin 
from South Africa. Brief for Appellee, p. 21. 
  3 The stipulated facts described the USOC practice at the 
time of the district court proceedings. 
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permit recipients to train full time for the Olympic 
and Pan-American Games; Paralympic athletes 
generally have to hold regular jobs and can train only 
in their spare time. Between 1997 and 2000 the 
USOC provided $26 million in such grants; none of 
those funds were paid to Paralympic athletes. The 
USOC Tuition Assistance Program makes payments 
to an athlete’s college or university; Paralympic 
athletes are ineligible for those benefits. The USOC 
offers certain athletes an Elite Athlete Health Insur-
ance Program; enjoyment of that benefit is limited as 
well to Olympic and Pan-American Games athletes.  

  There are two USOC programs under which 
Paralympic athletes received inferior benefits. The 
USOC has a program denoted “Operation Gold,” 
under which substantial cash awards are made 
directly to athletes who win medals. Prior to 2000, 
only Olympic and Pan-American Game athletes 
received these payments. Since 2000, Paralympic 
medal winners receive cash awards under Operation 
Gold, but the benefits they receive are far smaller 
than those paid to Olympic medalists. Medalists at 
the Paralympic Games are paid awards about one-
tenth the size of awards to Olympic medalists. (App. 
35a-36a n.7). The USOC operates a number of USOC 
sports training centers. (JA 304). Use of these facili-
ties is allocated on a priority basis. Olympic athletes 
get the first priority; Pan-American Games athletes 
get the second priority. Paralympic athletes can use 
the training facility only when no Olympic or Pan-
American Game athlete wants to do so. 
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  The USOC, and the courts below, referred to all 
of these discriminatory programs as the Athlete 
Support Programs. 

 
The Proceedings Below 

  The complaint was filed in July 2003 in the 
District Court for the District of Colorado. The USOC 
does not dispute that it has received federal financial 
assistance, and thus is subject to the provisions of 
section 504 of the Rehabilitation Act, which forbid 
discrimination on the basis of disability.4 In the 
litigation in the courts below, plaintiffs argued only 
that the level of benefits for the Paralympic athletes 
had to be “equitable” or in some sense “proportionate,” 
not that they must invariably be identical to the bene-
fits for Olympic and Pan-American Games athletes. 
(App. 36a).5 The USOC insisted that under section 504 

 
  4 The USOC initially disputed the allegation that it had 
received federal financial assistance within the meaning of 
section 504. It subsequently stipulated that it had received such 
assistance. (App. 16a n.1). 
  Petitioners also alleged claims under the Americans With 
Disabilities Act; those contentions were rejected by the district 
court, and were not pursued on appeal. (App. 5a.). 
  5 At the oral argument in the district court, counsel for 
plaintiffs reassured the court that the plaintiffs were not 
“demanding exactly the same thing” that was provided to 
Olympic and Pan-American Game athletes. (JA 449; see id. 
(benefits need not be “perfect[ly] identical”)). Counsel indicated 
the plaintiffs were asking only that the USOC benefits be 
“allocat[ed] fairly.” (Id.). 
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it is free to deny Paralympic athletes any benefits 
whatever. 

  In October 2003, the USOC moved under Rule 
12(b)(6) to dismiss the complaint for failure to state a 
claim on which relief could be granted.6 The USOC 
contended, and the Tenth Circuit ultimately held, 
that section 504 permits the USOC to deny the dis-
puted benefits to Paralympic athletes regardless of 
the USOC’s motive for doing so, and regardless of 
whether doing so advances, interferes with, or has no 
impact at all on the USOC’s statutory responsibili-
ties. 

 
  6 USOC contends, in arguments of counsel, that the inferior 
treatment accorded to Paralympic athletes was not motivated by 
any discriminatory or invidious purpose. Counsel for the USOC 
has argued at various times that there are five reasons why it 
needs to give preferential benefits to Olympic and Pan-American 
Game athletes: (a) greater benefits are needed to provide 
incentives for American athletes to seek to take part in the 
Olympics; (b) the grants and health insurance programs would 
be inefficient if Paralympic athletes were included; (c) the 
Olympic Team would be “strapped for cash” if Paralympic 
athletes got any of these benefits; (d) training for an Olympic 
competition is more expensive than training for the same event 
at the Paralympics; and (e) the Paralympic athletes were 
already winning so many medals without benefits that the 
Olympic Team needed the help more. Brief for Appellees, p. 53; 
Response to the Petition for Rehearing and Rehearing En Banc, 
p. 2; JA 487. The USOC did not, however, seek summary 
judgment regarding these contentions, or proffer affidavits or 
documentary material in support of them. Such a summary 
judgment motion would have raised a range of factual issues 
and could not have been filed until the completion of discovery. 
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  The district court recognized that the actions of 
the USOC “relegate[ ]  Paralympians to second class 
status in the quantity and quality of the benefits and 
support they receive from the USOC.” (App. 47a). It 
nonetheless concluded that those disparities were 
lawful under section 504 without regard to the pur-
pose or possible factual justification for such dispari-
ties. The court reasoned that under section 504 each 
of the Athlete Support Programs, as well as USOC 
activities regarding the Olympic, Pan-American and 
Paralympic Games, all “are separate programs across 
which differences in allocation are not discriminatory 
for the purposes of federal civil rights legislation 
because they are not comparable.” (App. 38a). Be-
cause under the district court’s interpretation of 
section 504 each of these functions was to be analyzed 
as a “separate program[ ] ,” that court concluded that 
the eligibility requirements for the various disputed 
USOC benefits – requirements which barred Para-
lympic athletes from the most important USOC 
benefits – were “beyond the reach of the . . . Rehabili-
tation Act.” (App. 46a). 

  The central issue in the court of appeals was the 
meaning of the phrase “program or activity” in the 
section 504 prohibition against discrimination “under 
any program or activity receiving Federal financial 
assistance.” Although section 504(b) defines “program 
or activity” to mean “all of the operations” of a recipi-
ent, the majority held that in the phrase “discrimina-
tion under any program or activity” the term 
“program” refers not to the recipient’s actions “as a 



12 

whole,” but rather to each separate subsidiary pro-
gram created or operated by the recipient. (App. 10a). 
“The relevant universe for analysis under § 504 is the 
individual programs under the USOC’s umbrella.” 
(Id.). Under this interpretation of section 504, the 
court of appeals insisted, courts must examine sepa-
rately, and can examine only, the actions within each 
distinct subsidiary program that a recipient has 
created. 

  The Tenth Circuit regarded this interpretation of 
section 504 as fatal to all of plaintiffs’ claims. First, 
because, on the majority’s view, the Olympics, the 
Pan-American Games and the Paralympics are 
distinct “programs” within the meaning of section 
504, the Rehabilitation Act simply does not apply to 
USOC decisions to withhold from athletes training 
for or competing in the Paralympics benefits that are 
provided to athletes training for or competing in the 
Olympics or Pan-American Games. Decisions about 
the allocation of benefits among these separate 
groups of athletes are not decisions (and thus could 
not be discrimination) “under” a program. The Tenth 
Circuit did not hold that the USOC’s actions were not 
discriminatory; rather, it construed section 504 as 
providing that these types of decisions – discrimina-
tory or not – are not actions “under [a] program . . . 
receiving [f]ederal financial assistance” at all. 

  Second, the Tenth Circuit reasoned that the 
eligibility requirement that a recipient creates for a 
particular recipient program is not subject to scrutiny 
under section 504. Such an eligibility requirement, 
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the court reasoned, merely defines the contours of the 
recipient’s program, and cannot therefore be action 
within or under that program. “[C]ourts are not free 
to rewrite eligibility requirements” for a recipient 
program because doing so would “alter[ ]  the nature 
of the program.” (App. 13a). Thus section 504 simply 
did not apply to the USOC’s decision to declare Para-
lympians ineligible for most of the Athlete Support 
Programs, regardless of why the USOC had made 
that decision.  

  Judge Holloway, in a dissenting opinion, agreed 
with the majority that “resolution of these appeals 
turns on whether the USOC is operating one ‘pro-
gram’ or separate programs, one for the disabled and 
one for the able-bodied.” (App. 16a).7 Judge Holloway 
insisted that the definition of “program or activity” 
under section 504 is controlled by section 504(b), 
which states: 

For the purposes of this section, the term 
“program or activity” means all of the opera-
tions of . . . an entire corporation . . . if assis-
tance is extended to such corporation . . . as a 
whole. 

29 U.S.C. § 794(b). He argued that under section 504 
“ ‘all the operations of ’ the covered entity” are a single 
program. (App. 16a) (quoting 29 U.S.C. § 794(b)). On 

 
  7 App. 17a (“The underlying issue . . . is whether, in examin-
ing the USOC’s challenged activities, we should consider the 
USOC as operating a single program or several separate ones.”). 
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this interpretation of section 504, he concluded, the 
disputed decisions were subject to scrutiny under the 
Rehabilitation Act. Applying that definition of “pro-
gram or activity,” Judge Holloway readily concluded 
that an arrangement under which specific valuable 
benefits are provided only to Olympic and Pan-
American athletes (virtually all of them able-bodied), 
and are denied to every Paralympic athlete (all of 
whom are disabled), constitutes disability-based 
discrimination. (App. 18a). 

  Petitioners sought rehearing and rehearing en 
banc. The panel denied the petition for rehearing by a 
vote of 2-1; Judge Holloway would have granted the 
petition. Petitioners also sought rehearing en banc. 
Judges Henry, Briscoe, Lucero, Murphy, Hartz and 
O’Brien voted to grant rehearing en banc. (App. 72a-
73a). Judge Holloway, who had voted to grant rehear-
ing by the panel, was not eligible to vote on the 
petition for rehearing en banc because he held senior 
status.8 Six active members of the court of appeals 
opposed rehearing en banc. The petition for rehearing 
en banc was thus denied by a 6-6 tie vote. 

--------------------------------- ♦ --------------------------------- 
 

 
  8 Rule 35(a) of the Federal Rules of Appellate Procedure 
permits only “judges . . . in regular active service” to vote on 
whether rehearing en banc should be granted. 
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REASONS FOR GRANTING THE WRIT 

I. THE TENTH CIRCUIT HAS DECIDED AN 
IMPORTANT QUESTION OF FEDERAL 
CIVIL RIGHTS LAW THAT SHOULD BE 
SETTLED BY THIS COURT 

  For more than four decades, prohibitions against 
discrimination by entities receiving federal funds 
have been an essential element of national civil rights 
policy. Today there are twenty-nine federal laws, 
including in the instant case section 504 of the Reha-
bilitation Act, which in essentially identical terms 
forbid “discrimination under” a “program or activity” 
receiving federal financial assistance.9 The anti-
discrimination statutes framed in these terms pro-
hibit discrimination on the basis of race, national 
origin, sex, pregnancy, age, religion, creed, political 
affiliation or belief, and disability. 

  The decision of the Tenth Circuit in the instant 
case substantially limits the protections of these laws, 
carving out a set of potentially discriminatory deci-
sions which are immune from scrutiny under section 
504. Six members of the Tenth Circuit, correctly 
recognizing that the issue in this case is one of “ex-
ceptional public importance,” Tenth Circuit Rule 
35.1(A), voted for rehearing en banc. 

 
  9 A list of those statutes is set forth in an appendix to this 
petition. 
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  Section 504, like numerous other federal laws, 
forbids discrimination “under any program or activ-
ity” receiving federal financial assistance. Most 
recipients of federal assistance, like the respondent 
USOC, engage in a range of functions and set up a 
variety of subsidiary programs. The question pre-
sented, and of potential importance to all of these 
statutes, is whether those laws apply only to deci-
sions made within each of those distinct subsidiary 
recipient-created programs, or more broadly forbid 
discrimination in a recipient’s operations “as a 
whole.”10 

  The definition of “program” under section 504 
(and other, identically worded federal statutes) is of 
considerable importance because it determines the 
nature of the anti-discrimination prohibition. Section 
504 forbids only discrimination “under” a federally 
assisted “program.” If a recipient’s various separate 
functions each constitute distinct “program[s]” within 
the meaning of section 504, the Rehabilitation Act 
would indeed prohibit only discrimination within 
each such subsidiary program.  

  The decision of the Tenth Circuit, construing 
“program” to mean “recipient program,” expressly 
excludes from “analysis” (App. 10a) or scrutiny under 

 
  10 The courts below in addressing this issue drew no distinc-
tion between “program” and “activity,” and framed the question 
before them as whether each of the benefits provided by the 
USOC constitutes a separate program, rather than a separate 
program or activity.  
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section 504 two important – and potentially discrimi-
natory – types of actions by a recipient of federal 
financial assistance. (App. 11a). First, because on the 
Tenth Circuit’s view section 504 forbids only dis-
crimination within a particular recipient-created 
program, section 504 would not apply to discrimina-
tion by a recipient in the allocation of a benefit be-
tween two or more programs. If a recipient operated 
or organized its beneficiaries into two programs, in 
one of which all participants were disabled and in the 
other of which no participants were disabled, section 
504 would not apply to the recipient’s decision to 
allocate resources only, or preferentially, to the latter. 
That would be true even where, as here, the recipi-
ent’s own actions are responsible for the composition 
of the two groups of program participants. Under the 
Tenth Circuit’s interpretation of “program or activity,” 
section 504 would not apply to such a decision, even 
though it would have a severe discriminatory effect, 
and regardless of whether the recipient was moti-
vated by a discriminatory purpose.  

  Second, the Tenth Circuit holds that construing 
“program” to mean “recipient program” means that 
the eligibility requirements for each such program 
(unless facially discriminatory11) also are not subject 

 
  11 Under the Tenth Circuit decision a subsidiary program 
would violate section 504 if it imposed a facially discriminatory 
eligibility requirement, e.g., if the USOC established a scholar-
ship program for “non-disabled Olympians.” (12a, 14a). The 
court of appeals’ view of what constituted facial discrimination 
was exceedingly narrow; it insisted that USOC rules are not 

(Continued on following page) 
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to scrutiny or analysis under section 504. (App. 13a). 
On the Tenth Circuit’s view, the eligibility standard is 
part of the essence of the program to which it controls 
entry, and thus cannot be scrutinized under section 
504. (Id.). Thus an excluded would-be participant 
cannot challenge the eligibility requirement for a 
recipient program either on the ground that it was 
adopted with a discriminatory purpose, or on the 
ground that it has a discriminatory effect. 

  The circumstances of the instant case are a stark 
illustration of the impact and importance of whether 
the phrase “program or activity” in section 504 (and 
the other identically worded federal laws) applies 
only (and separately) to the conduct of such recipient 
subsidiary programs. The USOC provides coordina-
tion and assistance to several thousand American 
athletes who take part in international competitions. 
Virtually all of the recipients of the most valuable 
direct aid – grants, scholarships, and health insur-
ance – are able-bodied; not a single Paralympian – 
every one of whom, by definition, is disabled – re-
ceives any such benefits. In 1997-2000 the USOC 
made $26 million in grants to Olympic and Pan-
American Game athletes, but not a single such grant 

 
facially discriminatory when they deny benefits to Paralympians 
(who under the relevant governing body rules had to be dis-
abled), while granting such benefits only to Olympic and Pan-
American Game athletes (who are chosen pursuant to governing 
body rules under which disabled athletes, in practice, can 
virtually never be selected.). 
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to any Paralympic Games competitors. If the USOC 
support (or lack thereof) for the athletes for whom it 
has statutory responsibility is considered “as a whole” 
and thus constitutes a single program under section 
504 (in the words of the court below, if “the relevant 
universe for analysis is all amateur athletes over 
which the USOC has responsibility”), the USOC’s 
actions would be a classic violation of the Rehabilita-
tion Act absent a compelling factual showing – which 
the USOC has not yet attempted to make – that this 
extraordinary disparity is required to meet the 
USOC’s statutory responsibilities.  

  Under the Tenth Circuit’s interpretation of 
section 504, there would be few significant limitations 
on the degree or manner in which the USOC could 
discriminate against disabled Paralympic athletes. If 
the USOC support for the groups of athletes compet-
ing in the three international Games constitutes 
distinct programs under the Rehabilitation Act, 
section 504 would be virtually meaningless; it would 
forbid only disability-based discrimination within the 
Olympic Games “program” (among Olympic athletes, 
virtually all of whom are able-bodied), within the 
Pan-American Games “program” (among Pan-American 
athletes, virtually all of whom are able-bodied) or 
within the Paralympic Games “program” (among 
Paralympic athletes, all of whom, by definition, are 
disabled). Nothing in section 504 would bar the 
USOC, for example, from refusing to provide Para-
lympic athletes reimbursement for the travel and 
housing expenses involved in participating in the 
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Paralympics Games or from eliminating Paralympic 
funding altogether. 

  The decision of six members of the Tenth Circuit 
to support rehearing en banc reflected a well-founded 
recognition of the importance of the panel’s decision. 
The very nature of disabilities dictates that benefits, 
programs and activities for disabled individuals will 
frequently be provided at a different location, or in a 
different form, or under different auspices, than is the 
case for those who are not disabled. The Tenth Circuit 
decision permits recipients to characterize or struc-
ture those benefits as separate “programs,” and then 
reduce or eliminate the benefits in the programs used 
by disabled, but not non-disabled, individuals. 

  Vocational training for workers who have lost 
their sight will be distinct from (and often at a differ-
ent location than) vocational training for workers who 
have lost their jobs to outsourcing. The program 
providing medical benefits for an accident victim left 
paralyzed will be distinct from (and usually provided 
in a different unit than) the program providing bene-
fits for the victim who suffered only scratches and 
bruises. Certain highly debilitating illnesses will 
require specialized forms of physical therapy distinct 
from the physical therapy non-disabled individuals 
may need for sprained ankles or broken arms. Pre-
trial detainees or prison inmates may for security 
reasons be held in separate detention units. 

  Under the Tenth Circuit decision, those differ-
ences would permit a recipient to characterize the 
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systems for providing benefits to the disabled as 
separate “programs,” and then to discriminate 
against the disabled would-be beneficiaries by provid-
ing them with lesser benefits, or no benefits at all. The 
very fact that people with disabilities must at times 
receive certain benefits separately would, paradoxi-
cally, permit recipients to relegate individuals in need 
of such programs, in the words of the district court 
here, to “second class status.” (App. 47a). 

  The decision below construing the phrase “pro-
gram or activity receiving federal financial assis-
tance” is equally applicable to all of the twenty-eight 
other federal laws that use that identical language. 
The Tenth Circuit decision did not purport to be 
based on any unique language in the Rehabilitation 
Act; the terms of that statute are indistinguishable 
from the other twenty-eight similar federal laws. The 
decision below does not rely on either the legislative 
history of the Rehabilitation Act, or any federal 
regulation construing that Act.  

  As this Court has repeatedly noted, section 504 
was based on the similarly worded provisions of Title 
VI of the 1964 Civil Rights Act,12 which forbids dis-
crimination on the basis of race, color, or national 
origin under any federally assisted program or activ-
ity. For that reason, section 504 and Title VI are 
usually construed in the same manner. Similarly, the 
Court has recognized that Title IX of the Education 

 
  12 42 U.S.C. § 2000d et seq. 
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Act Amendments of 1972,13 which forbids gender-
based discrimination under federally assisted educa-
tion programs, also derives from and is to be inter-
preted in light of Title VI.14  

  The Tenth Circuit decision opens the door to 
discrimination on the basis of race, color, national 
origin and gender in the same way in which it per-
mits that discrimination under section 504. Within 
individual school districts it is common for some 
schools to be overwhelmingly white, and others to be 
overwhelmingly non-white. Under the decision below, 
a school district could deem particular schools to be 
different programs (they have different locations and 
staffs, and usually have different geography-based 
eligibility requirements); having done so, the school 
district’s decisions to provide benefits to some schools 
but not others would be immune from scrutiny under 
Title VI. Similarly, higher education systems in the 
South often include one or more colleges or universi-
ties which are overwhelmingly white and others 
which are predominantly non-white. Under the Tenth 
Circuit’s interpretation of “program,” the largely 

 
  13 20 U.S.C. § 1681. 
  14 Barnes v. Gorman, 536 U.S. 181, 185 (2002) (Title VI and 
Title IX); NCAA v. Smith, 525 U.S. 459, 467 (1999) (Title IX and 
section 504); School Board of Nassau County v. Arline, 480 U.S. 
273, 278 n.2 (1987) (Title VI and section 504); United States 
Dept. of Transportation v. Paralyzed Veterans of America, 477 
U.S. 597, 605 (1986) (Title VI, Title IX, and section 504); Cannon 
v. University of Chicago, 441 U.S. 677, 694-95 (1979) (Title VI 
and Title IX). 
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white University of Mississippi would constitute a 
different program than the overwhelmingly black 
Jackson State University.15 If Mississippi officials 
were to decide to provide scholarships and medical 
insurance only to University of Mississippi students, 
the Tenth Circuit decision would immunize that 
decision from examination under Title VI. 

  The Tenth Circuit decision would have a similar 
impact on the effectiveness of Title IX. At many 
schools, for example, men are over 90% of the stu-
dents in certain majors (e.g., mechanical engineer-
ing), while women constitute a similar proportion of 
other majors (e.g., nursing). Under the decision below, 
a university could decide to accord medical insurance 
to mechanical engineering students but not nursing 
students, or to give mechanical engineering students 
preferential status in access to library carrels or 
desirable student jobs. As we explain below, under the 
Tenth Circuit’s interpretation of Title IX, a school 
could largely abolish women’s sports by the simple 
expedient of permitting women to try out for all the 
traditional men’s teams. Under the Tenth Circuit’s 
interpretation of “program,” all of these decisions 
would be immune from scrutiny under Title IX. 

 
  15 That would be true even though Title VI, in language 
identical to section 504(b), defines “program or activity” to mean 
“all the operations of . . . a public system of higher education.” 42 
U.S.C. § 2000d-4a(2)(A). It is precisely this “all operations of” 
language which, over Judge Holloway’s dissent, the majority 
refused to apply in the instant case. 
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II. THE COURT OF APPEALS HAS DECIDED 
AN IMPORTANT QUESTION OF FEDERAL 
LAW IN A MANNER THAT CONFLICTS 
WITH DECISIONS OF THIS COURT 

  Judge Holloway correctly objected that the 
decision of the Tenth Circuit was in square conflict 
with this Court’s decision in Alexander v. Choate, 469 
U.S. 287 (1985). (App. 18a). 

  Under the decision below the action of the USOC 
in, for example, denying scholarships to Paralympic 
athletes, was lawful only because it was carried out 
in a particular manner. If the USOC had created a 
tuition program open to participants in all three 
Games, but then used a preference for Olympic and 
Pan-American Games athletes as a method of selec-
tion, that would have been subject to scrutiny both 
with regard to whether it was the result of a dis-
criminatory motive and under the section 504 regula-
tion forbidding use of selection “criteria . . . [t]hat 
have the effect of subjecting qualified handicapped 
persons to discrimination on the basis of handicap.” 
28 C.F.R. § 41.51(b)(3). Thus the USOC could have 
violated section 504 if it had created a tuition grant 
program open to Olympic, Pan-American and Para-
lympic athletes, but then administered that program 
in a biased manner – e.g., giving extra points to 
Olympic and Pan-American (but not Paralympic) 
athletes, Gratz v. Bollinger, 539 U.S. 244, 270 (2003), 
or reserving a fixed number of scholarships only for 
Olympic and Pan-American athletes and assigning 
the awarding of those grants to a separate committee. 
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Regents of Univ. of California v. Bakke, 438 U.S. 265, 
271, 273 n.1 (1978). A program open to all but cov-
ertly administered in a discriminatory manner could 
have violated section 504, even though at least some 
Paralympic athletes might have received some tuition 
grants. 

  Under the Tenth Circuit decision, however, the 
USOC was able to achieve the same result – or worse 
– by overtly reserving all of the tuition grants to 
Olympic and Pan-American athletes, and expressly 
declaring that very purpose of this exclusionary 
system was to benefit only Olympic and Pan-
American athletes. As Judge Holloway correctly 
objected, the majority opinion 

exonerates the USOC for doing just what the 
Supreme Court instructs must not be done – 
defining the benefit “in a way that effectively 
denies otherwise qualified handicapped indi-
viduals the meaningful access to which they 
are entitled. . . .” Alexander v. Choate, 469 
U.S. 287, 301 (1985). 

(App. 18a) (emphasis in original). 

  The effect of the Tenth Circuit decision is that the 
exclusion of Paralympic athletes may be forbidden if 
achieved in one way (by subjective student-by-student 
preferences in a tuition grant program open to all), 
but is permitted if a different technique is used (by 
declaring that Paralympic athletes simply were not 
eligible for those grants). Affording to a recipient the 
option of evading its section 504 obligations in that 
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manner is clearly inconsistent with this Court’s 
decision in Grove City College v. Bell, 465 U.S. 555 
(1984): 

[A recipient’s] choice of administrative 
mechanisms, we hold, neither expands nor 
contracts the breadth of the “program or ac-
tivity” . . . that may be regulated under Title 
IX. 

465 U.S. at 572. 

  The central textual issue raised by this case (and 
common to Title VI, Title IX, and the Age Discrimina-
tion Act16), is that section 504(b) expressly “define[s]” 
“program or activity.” The relevant portion of that 
definition provides that  

[f]or the purposes of this section, the term 
“program or activity” means all the opera-
tions of . . . an entire corporation . . . if assis-
tance is extended to such corporation . . . as a 
whole. . . .  

29 U.S.C. § 794(b). The Tenth Circuit agreed that this 
definition controls which USOC operations (all of 
them) are covered by section 504. Thus in the phrase 
“program or activity receiving Federal financial 
assistance,” the court of appeals acknowledged, 
“program” means “all of the operations” of a 
recipient. (App. 13a). The Tenth Circuit insisted, 
however, that the section 504(b) definition did not 

 
  16 42 U.S.C. § 6101 et seq. 
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apply to what constitutes forbidden discrimination. 
Thus in the phrase that delineates that prohibition, 
“discrimination under any program,” the court of 
appeals held, the term “program” means each recipi-
ent program. (App. 10a). 

  The fatal flaw in this distinction is that the 
phrases “program or activity receiving Federal finan-
cial assistance” and “discrimination under any pro-
gram or activity” are not in separate subsections of 
section 504, or even in separate sentences. Rather, 
these phrases are merely slightly different excerpts 
from a single sentence, which states that no person 

shall, solely by reason of her or his disability, 
be . . . subjected to discrimination under any 
program or activity receiving Federal finan-
cial assistance. . . . 

29 U.S.C. § 794(a). The first phrase consists of the 
seven words beginning with the word “program,” and 
the second phrase consists of the six words ending 
with the word “activity.” The term “program” appears 
only once in section 504(a), yet under the Tenth 
Circuit that word has two very different meanings, 
one (from section 504(b)) insofar as that term deter-
mines which recipient operations are within the scope 
of section 504, and a different one (recipient program) 
insofar as that term delineates what practices are 
forbidden.  

  The decisions of this Court have recognized that 
a single statutory term could be sufficiently broad or 
ambiguous as to be capable of having two or more 
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conflicting meanings. But this Court has without 
exception insisted that the Courts must choose be-
tween those competing interpretations. E.g., Safeco 
Ins. Co. of America v. Burr, 127 S. Ct. 2201, 2208 
(2007) (choosing among the “many meanings” of 
“willfully”); Washington State Dept. of Social and 
Health Services v. Guardianship Estate of Keffler, 537 
U.S. 371, 384 (2003) (choosing among the “many 
meanings” of “other legal process”); Gutierrez v. Ada, 
528 U.S. 250, 256 (2000) (choosing among the “many 
meanings” of “any election”); Babbitt v. Sweet Home 
Chapter of Community for a Greater Oregon, 515 U.S. 
687, 711 (1995) (choosing among the “many mean-
ings” of “direct.”) 

 
III. THE DECISION OF THE TENTH CIRCUIT 

IS IN CONFLICT WITH THE DECISIONS 
OF SEVERAL COURTS OF APPEALS 

  In Rodde v. Bonta, 357 F.3d 988 (9th Cir. 2004), 
the Ninth Circuit applied the standard in Alexander 
v. Choate to invalidate a disparity in funding and 
benefits created by the differing treatment of distinct 
programs. The defendant county in Rodde initially 
operated six hospitals, five of which provided general 
medical services (and which were and remained open 
to disabled patients) and one of which provided 
specialized services particularly likely to be needed 
by patients with disabilities. Facing a budgetary 
crisis, the county decided to close the specialized 
hospital and the programs it provided. Individuals 
who might otherwise have gone to the closed hospital 
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were free to seek admission to or treatment from the 
programs at the five remaining hospitals – that is, 
there was no discrimination within each remaining 
program – but if they required certain specialized 
services they would be turned away because those 
remaining hospitals did not provide such services. 
357 F.3d at 991-92, 993, 997-98. 

  The Ninth Circuit held that the resulting dispar-
ity violated the holding of Alexander v. Choate. 

Alexander may allow the County to step 
down services equally for all who rely on it 
for their healthcare needs, but it does not 
sanction the wholesale elimination of ser-
vices relied upon disproportionately by the 
disabled because of their disabilities. 

357 F.3d 997. The attempts by the court below to 
distinguish Rodde are entirely unpersuasive. The 
Tenth Circuit asserted that Rodde was distinguish-
able because the defendant there had cancelled the 
benefits in question, whereas the USOC had merely 
decided not to create the disputed benefits. (App. 9a-
10a). It noted that the benefits at issue in Rodde had 
earlier been consolidated into one program; in the 
instant case that had not occurred because the USOC 
had never provided the disputed benefits in any form 
to Paralympic athletes. The Tenth Circuit noted that 
Rodde involved “the provision of health . . . services” 
rather than, as here, health insurance. (App. 9a). The 
Tenth Circuit offered no explanation of why any of 
these differences would be legally relevant, and none 
is readily imaginable. 
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  The Tenth Circuit also suggested that Rodde was 
distinguishable because the hospital that the county 
proposed to close, and the various treatment units 
and wards, did not constitute a “program.” For exam-
ple, on this view “Operation Gold” would be a pro-
gram, but not the hospital medical unit providing 
actual operations (for pediatric orthopedic neuromus-
cular disorders). See 357 F.3d at 990. The Tenth 
Circuit proffered no definition of “program” that could 
justify such a distinction.17 The Tenth Circuit de-
scribes the defendant in Rodde as having “cancell[ed] 
. . . services for the disabled.” (App. 10a). But that 
defendant did not announce that the disabled could 
not have services which were open to the non-
disabled; rather, in Rodde, as here, the defendant 
was merely proposing a facially neutral decision 
not to provide a benefit of particular importance to 
the disabled. In Rodde, however, the benefits to 
be withheld were in at least some instances utilized 
by (and thus to be withdrawn from) non-disabled 
individuals; in the instant case, on the other hand, 
only disabled individuals were affected by the dis-
puted decision to deny benefits to the Paralympic 
athletes. 

  In Klinger v. Department of Corrections, 107 F.3d 
609 (8th Cir. 1997), the Eighth Circuit did precisely 

 
  17 In Rodde both the county and the court had characterized 
units within the hospital in question as “programs.” 357 F.3d at 
992-93 n.3 (“Pressure Ulcer Management Program” at the 
hospital), 998 (“specialized programs for the disabled.”). 
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what the Tenth Circuit (over Judge Holloway’s dis-
sent) refused to do in the instant case. The Eighth 
Circuit used the definition of “program or activity” in 
the 1987 Civil Rights Restoration Act – codified in 42 
U.S.C. § 794(b) for the Rehabilitation Act and in 20 
U.S.C. § 1687 for Title IX – to evaluate the merits of a 
discrimination claim. In Klinger the plaintiffs claimed 
that certain disparities in the education benefits 
accorded to male and female prisoners in the Ne-
braska prison system constituted sex “discrimination 
under [a] program or activity” receiving federal 
financial assistance. In deciding that claim, the 
Eighth Circuit compared the benefits available at the 
women’s prison with those in “the Nebraska prison 
system as a whole.” 107 F.3d at 615. The Eighth 
Circuit reasoned that a comparison with the system 
“as a whole” – the very mode of analysis rejected by 
the Tenth Circuit in the instant case – was required 
by the Title XI definition of “program or activity,” 
which is identical to the definition in section 504(b) 
relied on by Judge Holloway. That definition 

requires comparison of educational opportu-
nities for female and male prisoners within 
the entire system of institutions operated by 
a state’s federally-funded correctional de-
partment or agency, taking into account the 
objective differences between the male and 
female prison populations and such penologi-
cal and security considerations as are neces-
sary to accommodate this unique context. 

107 F.3d at 616. 
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  The Tenth Circuit correctly stated the holding in 
Klinger. Under the reasoning in Klinger, the panel 
acknowledged,  

the USOC’s three programs should only be 
compared considering the significant distinc-
tions between each program in purpose, 
scope, success, and all other relevant differ-
ences. 

(App. 9a). Having recognized that the Eighth Circuit 
decision in Klinger requires a context-specific com-
parison of all the recipient’s operations, the Tenth 
Circuit opinion inexplicably refused to engage in such 
a comparison, in light of relevant distinctions, of the 
benefit levels in the USOC programs for Paralympic 
athletes, Olympic athletes, and Pan-American ath-
letes. The court below neither argued that the Eighth 
Circuit’s requirement of such a comparison – which is 
what plaintiffs in the instant case had sought – was 
mistaken, nor suggested that the holding in Klinger 
could be distinguished from the dispute in the instant 
case. 

  The Tenth Circuit understood that under decades 
of circuit court decisions under Title IX a school could 
not, for example, limit scholarships to football stu-
dents. Under the Tenth Circuit decision, however, a 
school’s football team, or football scholarships, assur-
edly could be treated as a separate “program.” The 
panel’s attempt to distinguish the entrenched inter-
pretation of Title IX – under which all of a school’s 
sports activities are properly regarded as a single 
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program – merely underlined the radical reinterpre-
tation of “program or activity” in the decision below.  

  The court of appeals argued that under Title IX 
“separation based on gender may be necessary, thus 
requiring an institution-wide analysis to determine 
whether a Title IX violation has occurred.” (App. 10a) 
(emphasis added). On Tenth Circuit’s new construc-
tion of Title IX, institution-wide analysis of a school’s 
sports program would only be warranted where the 
school required separate teams based on gender. But 
under the Tenth Circuit decision, Title IX would be 
rendered largely inapplicable to a school’s sports 
program if the school opted to permit girls or women 
to try out for and (if successful) play on boys’ or men’s 
teams, even if in practice few girls or women might 
seek to do so and few of them might ever succeed. 
That loophole is far from hypothetical. In fact, many 
schools have already abandoned prohibitions against 
female athletes trying out for traditional boys’ or 
men’s teams. Under the Tenth Circuit decision, a 
school could effectively escape its Title IX obligations 
– thus be able to shift all its scholarship funds to 
football and men’s basketball or largely eliminate 
girl’s teams – by the simple expedient of declaring 
women and girls eligible for the traditional men’s or 
boys’ teams.  

--------------------------------- ♦ --------------------------------- 
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CONCLUSION 

  For the above reasons, a writ of certiorari should 
issue to review the judgment and opinion of the Court 
of Appeals for the Tenth Circuit. In the alternative, 
the Solicitor General should be invited to file a brief 
expressing the views of the United States. 
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  Before KELLY, HOLLOWAY, and HOLMES, 
Circuit Judges. 
   
  KELLY, Circuit Judge. 
   
  In these consolidated appeals, paralympic ath-
letes appeal the district court’s dismissal of their 
claims under § 504 of the Rehabilitation Act against 
the United States Olympic Committee (“USOC”). In 
07-1053, Plaintiffs-Appellants Scot Hollonbeck, Jose 
Antonio Iniguez, and Jacob Walter Jung Ho Heilveil 
appeal the district court’s grant of a motion to dismiss 
in favor of the USOC on their § 504 claim. In 07-1056, 
Plaintiff Mark Shepherd appeals the district court’s 
grant of summary judgment in favor of the USOC on 
his § 504 claim. As both cases raise identical legal 
issues, we consolidated the cases for briefing and 
submission. Prior to our disposition, Mr. Shepherd 
and the USOC stipulated to a dismissal of the appeal 
in 07-1056 under Fed. R. App. P. 42(b). Our jurisdic-
tion arises under 28 U.S.C. § 1291, and we affirm. 

 
Background 

  The USOC is a federally-chartered corporation 
that has exclusive jurisdiction over U.S. participation 
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in three athletic competitions: the Olympic Games, 
the Paralympic Games, and the Pan American 
Games. 36 U.S.C. §§ 220502, 220503(3)(A). Under the 
Ted Stevens Olympic and Amateur Sports Act (“ASA”) 
as amended, id. §§ 220501-220529, Congress has 
charged the USOC to “obtain for the United States, 
. . . the most competent amateur representation 
possible in each event of the Olympic Games, the 
Paralympic Games, and the Pan-American Games.” 
Id. § 220503(4). 

  The first Paralympic Games were held in 1960. 
Now the Paralympic Games immediately follow the 
Olympic Games in the same host city and involve 
between 1,100 and 4,000 athletes. Plaintiffs are all 
elite paralympic athletes who have competed in at 
least one Paralympic Games. Plaintiffs are wheel-
chair racing paralympians. U.S. Paralympians have 
been very successful compared to their Olympic 
counterparts with 42% of the Paralympians winning 
medals in 2000 and 75% winning medals in 2002 
(compared to 16% of Olympians winning medals in 
both 2000and 2002). Aplt. App. at 241.  

  To achieve its mission under the ASA, the USOC 
provides Athlete Support Programs which include 
various types of grants, tuition assistance, and health 
insurance benefits. The criterion that the USOC uses 
to distribute the benefits under its Resource Alloca-
tion Policy is that the applicant must be an athlete 
who is eligible to represent the United States and 
who intend[s] to compete, if selected, in the next 
Olympic or Pan American Games. Id. at 110. 
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  Plaintiffs challenge the USOC’s policy of provid-
ing Athlete Support Programs only to Olympic team 
members, to the exclusion of Paralympic team mem-
bers, as violating § 504 of the Rehabilitation Act. The 
district court consolidated two separate cases for oral 
argument which the parties and the court agreed 
raise identical legal issues under Title III of the 
Americans with Disabilities Act (“ADA”), and § 504 of 
the Rehabilitation Act: Hollonbeck v. USOC, No. 07-
1053, on a motion to dismiss; and Shephard v. USOC, 
No. 07-1056, on cross-motions for summary judgment. 
The district court ruled for the USOC on the Title III 
and § 504 claims in both cases and entered final 
judgment pursuant to Fed. R. Civ. P. 54(b) on those 
claims. Prior to our disposition, Mr. Shepherd and the 
USOC stipulated to the dismissal of the appeal in 07-
1056 pursuant to Fed. R. App. P. 42(b). Plaintiffs 
Hollonbeck, Iniguez, and Heilveil only appeal the 
district court’s dismissal of their § 504 claims. 

  On appeal, Plaintiffs argue that (1) the relevant 
universe for analysis should be all amateur athletes 
over which the USOC has responsibility; (2) they are 
“otherwise qualified” for the Athlete Support Pro-
grams; (3) the USOC’s policy discriminates against 
them; and (4) the USOC’s policy has the effect of 
screening out amateur athletes with disabilities. 

 
Discussion 

  We review the grant of a motion for summary 
judgment de novo, applying the same standard as the 
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district court. Timmerman v. U.S. Bank, N.A., 483 
F.3d 1106, 1112-13 (10th Cir. 2007). Summary judg-
ment is appropriate if “there is no genuine issue as to 
any material fact and . . . the movant is entitled to 
judgment as a matter of law.” Fed. R. Civ. P. 56(c). We 
review the grant of a Rule 12(b)(6) motion to dismiss 
de novo as well, considering whether the complaint 
contains “enough facts to state a claim to relief that is 
plausible on its face.” Bell Atlantic Corp. v. Twombly, 
___ U.S. ___, 127 S.Ct. 1955, 1974 (2007). All facts 
alleged in the Hollonbeck complaint are assumed to 
be true in reviewing the motion to dismiss. The 
parties stipulated to a set of facts in Shepherd for the 
purpose of the cross-motions for summary judgment. 
Aplee. Br. at 5 n. 1. Because the facts are undisputed, 
we consider whether Plaintiffs state a claim or 
whether the USOC is entitled to judgment as a 
matter of law. 

  Section 504 of the Rehabilitation Act states: “No 
otherwise qualified individual with a disability . . . 
shall, solely by reason of her or his disability, be 
excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial 
assistance. . . .” 29 U.S.C. § 794(a). A prima facie case 
under § 504 consists of proof that (1) plaintiff is 
handicapped under the Act; (2) he is “otherwise 
qualified” to participate in the program; (3) the 
program receives federal financial assistance; and (4) 
the program discriminates against plaintiff. Powers v. 
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MJB Acquisition Corp., 184 F.3d 1147, 1151 (10th Cir. 
1999). 

  Plaintiffs first argue that the relevant universe 
for analysis is all amateur athletes over which the 
USOC has responsibility, and the district court erred 
in restricting its discrimination analysis to the Olym-
pics. Plaintiffs argue that the ASA’s use of the term 
“amateur athlete” and § 504’s definition of “program 
or activity,” in light of the history of the definition and 
precedent applying Title IX, compel an analysis of the 
USOC programs for Olympic, Pan American, and 
Paralympic athletes as a whole. Thus, Plaintiffs 
argue that we should compare the USOC’s treatment 
of all amateur athletes, no matter the competition in 
which they compete. 

  The ASA defines “amateur athlete” to be “an 
athlete who meets the eligibility standards estab-
lished by the national governing body or paralympic 
sports organization for the sport in which the athlete 
competes.” 36 U.S.C. § 220501(b)(1). In 1998, the ASA 
was amended to give the USOC jurisdiction and 
responsibility over United States participation in the 
Paralympic Games in addition to the Olympic and 
Pan American Games. See 36 U.S.C. § 220503; S. Rep. 
105-325 (1998). However, the ASA as amended does 
not direct the USOC’s activities in any detail with 
respect to Olympic or Paralympic athletes other than 
requiring it to “obtain . . . the most competent ama-
teur representation possible in each event” of the 
three competitions. 36 U.S.C. § 220503(4). The mere 
use of the term “amateur athlete” in the statute does 
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not enlarge the relevant universe to include all ath-
letes under the USOC’s purview. 

  The cases that Plaintiffs rely upon also do not 
support analyzing the USOC’s three programs as a 
whole. First, Plaintiffs rely on Klinger v. Department 
of Corrections, where women prisoners sued the 
Nebraska Department of Corrections under Title IX 
for failing to provide equal educational opportunities 
for male and female prisoners. 107 F.3d 609, 611 (8th 
Cir. 1997). The prisoners compared the educational 
opportunities available at their facility with the 
opportunities available at one specific male facility. 
Id. at 612. The court rejected the comparison holding 
that Title IX requires comparison of opportunities for 
male and female prisoners within the entire prison 
system taking into account the objective differences 
between the two populations and other relevant 
penological and security considerations. Id. at 615-16. 

  Plaintiffs’ reliance on Klinger to alter § 504’s 
definition of program or activity is misplaced.1 The 

 
  1 In Grove City College v. Bell, the Supreme Court held that 
receipt of federal funds by a college’s financial aid office did not 
trigger institution-wide Title IX coverage because the financial 
aid office was the “program or activity receiving Federal finan-
cial assistance.” 465 U.S. 555, 570-72 (1984) (quoting 20 U.S.C. 
§ 1681(a)). The Civil Rights Restoration Act of 1987, Pub. L. No. 
100-259, 102 Stat. 28, abrogated the Supreme Court’s holding in 
Bell and broadened the Court’s narrow definition of “program or 
activity” to expand the application of Title IX, the Rehabilitation 
Act, Title VI, and the Age Discrimination Act to an entire 
institution if any part of the institution receives federal funds. 

(Continued on following page) 
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case only holds that, under Title IX, the comparison 
between only the female facility and one specific male 
facility is not meaningful. See id. 615-16. A meaning-
ful comparison requires viewing the jails in the 
context of the security, penological, and size differ-
ences among the various facilities. This holding does 
not support Plaintiffs’ theory, and the reasoning in 
Klinger contradicts Plaintiffs’ argument. The court 
noted that differences in programs between jails are 
permissible when considering the different circum-
stances in each jail. See id. at 616. Thus, the case’s 
reasoning suggests that the USOC’s three programs 
should only be compared considering the significant 
distinctions between each program in purpose, scope, 
success, and all other relevant differences. 

  Plaintiffs also rely on two ADA cases to suggest 
an analysis of the USOC as a whole: Rodde v. Bonta, 
357 F.3d 988 (9th Cir. 2004), and Concerned Parents 
to Save Dreher Park Center v. City of West Palm 
Beach, 846 F. Supp. 986 (S.D. Fla. 1994). Both cases 
are readily distinguishable because they involve the 
consolidation of services for the disabled at a single 
facility and then cancellation of those services. See 
Rodde, 357 F.3d at 998 (noting these similarities in 
these two cases). These cases did not involve separate 
programs with separate eligibility requirements – they 
involved the provision of health and recreation services 

 
There is no dispute that the Rehabilitation Act applies to all of 
the USOC’s programs, so this analysis is inapposite here. 
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and the cancellation of those services for the disabled 
on a county-wide basis. Cf. Does 1-5 v. Chandler, 83 
F.3d 1150, 1155 (9th Cir. 1996) (concluding that a 
Hawaii general assistance program is functionally 
two programs – one for needy families and one for the 
needy disabled – and holding that “[t]he ADA does not 
require equivalent benefits in different programs”). 
Nothing in the analysis of these two cases supports a 
conclusion that the USOC’s programs should be 
analyzed as a whole. 

  The additional Title IX precedent cited by Plain-
tiffs is not applicable here because it is based on a 
regulatory framework unique to the Title IX context. 
Title IX regulations recognize that separation based 
on gender may be necessary thus requiring an insti-
tution-wide analysis to determine whether a Title IX 
violation has occurred. See e.g., 34 C.F.R. § 106.41(b), 
(c); Roberts v. Colo. State Bd. of Agric., 998 F.2d 824, 
829-32 (10th Cir. 1993). Therefore, the relevant 
universe for analysis under § 504 is the individual 
programs under the USOC’s umbrella. Plaintiffs 
must show that they are otherwise qualified for the 
Athlete Support Programs and that the program 
discriminates against them. 

  Second, Plaintiffs argue that they are “otherwise 
qualified” for the Athlete Support Programs because 
they are amateur athletes under the ASA. A plaintiff 
is “otherwise qualified” under the Rehabilitation Act 
if he “is able to meet all of a program’s requirements 
in spite of his [disability].” Se. Cmty. Coll. v. Davis, 
442 U.S. 397, 406 (1979). Normally, if a plaintiff is 
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unable to meet a program’s requirements, a court 
must consider whether reasonable modifications or 
accommodations may be made that do not fundamen-
tally alter the program. See Sch. Bd. of Nassau 
County, Fla. v. Arline, 480 U.S. 273, 288 n. 17 (1987); 
Alexander v. Choate, 469 U.S. 287, 300 (1985). Plain-
tiffs’ argument requires us to accept a premise that 
we already rejected, namely, that the relevant uni-
verse for analysis is all amateur athletes. In the 
alternative, Plaintiffs contend that the requirement 
of being on the Olympic team is not an “essential 
eligibility requirement” to qualify for the Athlete 
Support Programs. 28 C.F.R. § 41.32(b). Plaintiffs 
argue that the USOC could open the benefits to 
Paralympic athletes and that doing so would further 
the USOC’s program as a whole. However, § 504 is 
not the vehicle to compel discretionary acts of admin-
istrators absent discrimination. 

  Third, Plaintiffs argue that the USOC’s policy of 
excluding Paralympic athletes from Athlete Support 
Programs is both facially discriminatory and dis-
criminatory by proxy. Even if Plaintiffs were “other-
wise qualified” for the benefits, the USOC’s policy 
does not discriminate against Plaintiffs by reason of 
their disability. First, Plaintiffs err in contending that 
the eligibility requirements for the Athlete Support 
Programs are intentionally discriminatory. The 
criterion that the USOC uses to distribute the bene-
fits under its Resource Allocation Policy is that the 
athlete must be “eligible to represent the United 
States and . . . intend to compete, if selected, in the 
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next Olympic or Pan American Games.” The policy, on 
its face, clearly does not contain an explicit require-
ment of not being disabled. Cf. Bangerter v. Orem 
City Corp., 46 F.3d 1491, 1500 (10th Cir. 1995) (con-
sidering a city zoning ordinance for group homes for 
the disabled that “facially single[d] out the handi-
capped and appl[ied] different rules to them”). 

  Plaintiffs also contend that the program dis-
criminates against Paralympic athletes by proxy as 
the policy specifically excludes Paralympic athletes 
and the term “Paralympic athletes” is a proxy for 
amateur athletes with disabilities. The designation of 
“Olympic athlete” as a requirement for Athlete Sup-
port Programs is not a proxy for non-disabled athletes 
because there is no fit between being an Olympic 
athlete and not being disabled. The requirement of 
being an Olympic athlete is not “directed at an effect 
or manifestation of a handicap.” McWright v. Alexan-
der, 982 F.2d 222, 228 (7th Cir. 1992). Thus, the 
requirement to be an Olympic athlete to be eligible 
for the Athlete Support Programs is not discrimina-
tory to Paralympic athletes “by reason of [their] 
disability.” See 29 U.S.C. § 794(a).2 

  Fourth, Plaintiffs argue that the USOC’s policy 
has the effect of screening out amateur athletes with 

 
  2 Plaintiffs also refer in their briefs to a “separate benefit” 
regulation in 28 C.F.R. § 41.51(b)(1)(iv), and note that it is 
irrelevant to our analysis. We agree that it is irrelevant to our 
analysis for a different reason – Plaintiffs are not “qualified” as 
required by the regulation. 
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disabilities. Plaintiffs’ argument appears to allege 
that the USOC’s policy impermissibly creates a 
disparate impact on disabled athletes, thus violating 
§ 504. The Supreme Court has held that disparate 
impact, by itself, does not state a prima facie case 
under § 504. Choate, 469 U.S. at 299. Rather, action-
able disparate impact requires analysis of whether 
the individual is otherwise qualified and whether 
reasonable accommodations may provide meaningful 
access. See id. at 299-301. Plaintiffs raise no addi-
tional argument here that we do not address above. 

  The dissent concludes that Plaintiffs are “other-
wise qualified” for the Athlete Support Program 
because § 504 defines “program or activity” to include 
“all of the operations of ” a covered entity. 29 U.S.C. 
§ 794(b). However, Congress included the phrase “all 
of the operations of ” a covered entity in § 504 to 
ensure that § 504 applies to an institution as a whole 
once any part of the institution receives federal funds. 
See supra note 2; see also DeVargas v. Mason & 
Hanger-Silas Mason Co., 911 F.2d 1377, 1384-85 
(10th Cir. 1990). The phrase does not create a parity 
requirement across an institution’s individual pro-
grams (unlike the requirements under the specialized 
Title IX regulations). Further, the dissent’s reading of 
the statute would change the eligibility requirements 
set by the USOC – being an Olympic team member – 
altering the nature of the program. Courts are not 
free to rewrite eligibility requirements but must 
analyze whether a plaintiff is “otherwise qualified” 
against the requirements set by the covered entity. 
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See Davis, 442 U.S. at 413-14 (rejecting a challenge to 
a nursing program because the requested modifica-
tions would have fundamentally altered the purposes 
and eligibility requirements of the program set by the 
college). Courts must ask whether reasonable modifi-
cations or accommodations may be made that do not 
fundamentally alter the program, see Choate, 469 
U.S. at 300, or whether the requirement is not an 
“essential eligibility requirement” to qualify for the 
benefits or program, 28 C.F.R. § 41.32(b). 

  The dissent also argues that only extending the 
benefits at issue to Olympic athletes “has a discrimi-
natory effect” against Paralympic athletes. However, 
disparate impact, by itself, does not state a prima 
facie case under § 504. Choate, 469 U.S. at 299. 
Further, our holding clearly does not permit denying 
benefits on the basis of gender, as the dissent sug-
gests, because such a classification would be facially 
discriminatory. Here, the classification is facially 
neutral and is not “directed at an effect or manifesta-
tion of a handicap” as required for proxy discrimina-
tion. McWright, 982 F.2d at 228. 

  We sympathize with Plaintiffs’ efforts to obtain 
benefits similar to those received by their Olympic 
counterparts. However, we cannot modify the Reha-
bilitation Act to reach a result in their favor absent 
statutory or regulatory authority to import, whole-
sale, Title IX regulations and precedent into § 504. 
See Choate, 469 U.S. at 293 n. 7. Plaintiffs should 
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seek a remedy with the legislative or executive 
branches, not the courts. 

  AFFIRMED. 

HOLLOWAY, Circuit Judge, dissenting: 

  I respectfully dissent. Section 504 of the Reha-
bilitation Act provides that a qualified individual 
with a disability may not, solely because of his dis-
ability, be “excluded from the participation in, be 
denied the benefits of, or be subjected to discrimina-
tion under any program or activity receiving Federal 
financial assistance. . . .” 29 U.S.C. § 794(a). What the 
statute forbids is exactly what has occurred and is 
occurring here. This defiance of plain legislative 
intent is crystal-clear from the congressional state-
ment that the Paralympics are “the Olympics for 
disabled amateur athletes.” S. Rep. No. 105-325 at 2, 
1998 WL 604018 (1998). 

 
  The issues presented. 

  A prima facie case under section 504 requires 
proof (1) that the plaintiff has a disability; (2) that 
plaintiff is otherwise qualified to participate in the 
program; (3) that the program receives federal 
money; and (4) that the program discriminated 
against the plaintiff. Powers v. MJB Acquisition 
Corp., 184 F.3d 1147, 1151 (10th Cir. 1999). In these 
appeals it is not contested that Plaintiffs have dis-
abilities and that the USOC receives federal money. 
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Therefore, the questions before us are whether the 
Plaintiffs are “otherwise qualified” to participate in 
the program and whether the USOC discriminated 
against the Plaintiffs. 

 
  The plaintiffs are qualified to participate in the 
program. 

  Quite obviously, this court cannot answer the 
first question without determining what “the pro-
gram” is in this case. Indeed, resolution of these 
appeals turns on whether the USOC is operating one 
“program” or separate programs, one for the disabled 
and one for the able-bodied. The clear answer to that 
question has been provided by Congress. Section 504 
defines “program or activity” to include “all of the 
operations of” the covered entity. 29 U.S.C. § 794(b).1 
Plaintiffs are qualified to participate in the program; 
they are recognized as elite paralympic athletes whose 
competition in the Paralympic Games is, Congress has 
mandated, to be promoted by the USOC. 

  Thus, this case can and should be resolved by 
simple application of the plain language of the stat-
ute, and this court should reverse the judgment of the 
district court. The majority reaches the wrong result 

 
  1 The district court expressed substantial doubt about 
whether the USOC is a “covered entity.” That question is not 
before this court, however, as the USOC has not argued that the 
judgment should be affirmed on the alternative ground that it is 
not subject to the Act. 
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because its analysis goes off the track at the outset by 
failing to follow the statutory definition of “program.” 
As noted by the majority, Congress specifically 
amended the Rehabilitation Act and other statutes to 
broaden the definition of “program or activity.” Maj. 
op. at 8, n.2. But the majority inexplicably ignores the 
definition, insisting that the definition is of no mo-
ment because it is undisputed in this appeal that the 
Act “applies to all of the USOC’s programs. . . .” Id. 
(emphasis added).2  

  This use of the plural reveals the circular nature 
of the majority’s analysis. The underlying issue 
(easily resolved by the plain language of the statute) 
is whether, in examining the USOC’s challenged 
activities, we should consider the USOC as operating 
a single program or several separate ones. The major-
ity incorrectly assumes – there is certainly no expla-
nation for the approach – that we are dealing with 
separate programs. And it is only by ignoring the 
statutory definition and making this assumption of 
dealing with separate programs that the majority is 
able to assert that the unequal treatment afforded to 
the Plaintiffs is permissible. 

 
  2 Indeed, the majority even accuses Plaintiffs of trying to 
“alter” section 504’s definition of “program or activity” by 
discussing the reasoning of Klinger v. Dept. of Corrections, 107 
F.3d 609 (8th Cir. 1997). I fail to see how Plaintiffs are trying to 
“alter” the definition. Plaintiffs rely on the legislative definition 
of “program,” while the majority ignores it. 
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  Not only does the majority ignore the statutory 
definition of “program,” but its assumption that 
separate programs are involved exonerates the USOC 
for doing just what the Supreme Court instructs must 
not be done – defining the benefit “in a way that 
effectively denies otherwise qualified handicapped 
individuals the meaningful access to which they are 
entitled. . . .” Alexander v. Choate, 469 U.S. 287, 301 
(1985). 

 
  The USOC’s program discriminates against the 
plaintiffs. 

  Plaintiffs are subject to discrimination by being 
denied access to benefits that are provided to Olympic 
and Pan American Games athletes who are not 
disabled. The USOC’s practice of providing health 
insurance and other benefits to Olympic and Pan 
American Games athletes, but not Paralympic ath-
letes, clearly has a discriminatory effect. Section 504 
prohibits not only intentional discrimination but, I 
am satisfied, also the use of criteria or methods of 
administration such as those involved here that have 
the effect of subjecting people with disabilities to 
discrimination. 28 C.F.R. § 41.51(b)(3)(1). See also 
Alexander v. Choate, 469 U.S. at 299.3 

 
  3 In Choate, the Court assumed without deciding that 
section 504 reaches conduct that has a disparate impact on the 
disabled, after having noted compelling reasons to conclude that 
Congress intended such an interpretation and that all the 
circuits that have reached the issue had reached that conclusion. 

(Continued on following page) 
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  Denying benefits to Plaintiffs because they are 
athletes training for the Paralympic Games, and not 
the Olympic or Pan American Games, is a proxy for 
discriminating against them because of their disabili-
ties. The majority’s assertion that “there is no fit 
between being an Olympic athlete and not being 
disabled,” maj. op. at 11, demonstrates the faulty aim 
of its analysis. Presumably the majority would not 
countenance the denial of equal benefits based on 
gender. Yet, if such blatant discrimination existed, 
even then it could be said that there was “no fit” 
between being an Olympic athlete and being male. 
The USOC has shown four examples in one hundred 
years of disabled athletes who have competed in the 
Olympics or Pan American Games. The exceptions 
prove the rule: The policy of awarding benefits to 
athletes training for the Olympics or the Pan Ameri-
can Games while excluding those training for the 
Paralympic Games discriminates against the dis-
abled. The reason that courts inquire about the “fit” 
between a practice and a class of protected individu-
als is because the fact that a practice does not dis-
criminate against every member of a protected class is 
not sufficient to show that members of the protected 
class have the meaningful access to which they are 
entitled. See Lovell v. Chandler, 303 F.3d 1039, 1054 
(9th Cir. 2002). 

 
469 U.S. at 295-97 & n. 17. In the instant appeal, the defendants 
do not contend otherwise. 
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  For these reasons I am compelled to respectfully 
but emphatically dissent. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Civil Action No. 99-cv-2077-JLK 
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v. 
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Civil Action No. 03-cv-1364-JLK 

SCOT HOLL[O]NBECK 
JOSE ANTONIO IN[I]GUEZ 
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a Georgia corporation, 
    Plaintiffs, 
v. 

UNITED STATES OLYMPIC COMMITTEE, 
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PARALYMPIC CORPORATION, a Colorado 
nonprofit corporation, 
    Defendants. 
                                                                                          

MEMORANDUM OPINION AND ORDER 
GRANTING DEFENDANTS’ DISPOSITIVE 

MOTIONS RE ATHLETE CLAIMS 
                                                                                          

KANE, J. 
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I. INTRODUCTION 

  These disability discrimination actions brought 
by elite Paralympic wheelchair athletes push the 
margins of federal disability discrimination laws as 
applied to the United States Olympic Committee 
(USOC) and Congress’ enactment of our system of 
international amateur athletic competition. Civil 
Action No. 99-cv-2077-JLK, brought by wheelchair 
basketball Paralympian Mark Shepherd, challenges 
the USOC’s purported failure to provide him with the 
services, benefits and financial and other support 
routinely provided to his Olympic counterparts. Civil 
Action 03-cv-1364 asserts similar claims on behalf of 
elite wheelchair racers Scott Hollonbeck, Jose Anto-
nio Iniguez and Jacob Walter Jun Ho Heilveil, as well 
as claims related to the USOC’s marketing of U.S. 
Paralympic trademarks as they relate to Hollonbeck’s 
marketing company Vie Sports. 

  According to the Plaintiff wheelchair athletes, 
the USOC was established by Congress to oversee 
matters pertaining to the selection, training and 
participation of elite disabled and non-disabled 
amateur athletes in international Olympic, Paralym-
pic, and Pan-American competition. Charged with 
obtaining the best amateur representation possible in 
both Olympic and Paralympic events, Plaintiffs claim 
it is discriminatory for the USOC to provide them 
programming, privileges, and financial support 
inferior to that provided non-disabled athletes under 
the Olympic program. Plaintiffs claim the USOC also 
discriminates against elite Paralympic athletes by 
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promoting, marketing and selling (or limiting U.S. 
Paralympic’s ability to promote, market and sell) 
rights to the Paralympic trademark at a level below 
the level it promotes, markets and sells rights to the 
Olympic mark, which has the effect of limiting the 
funds available for Paralympic programs and limiting 
the public’s awareness of the Paralympics and indi-
vidual Paralympic athletes. Finally, Plaintiffs claim 
the statutory governance structure of the USOC 
discriminates against Paralympic athletes by denying 
them representation. It is these “Athlete Claims,” 
brought under § 504 of the Rehabilitation Act and 
Title III of the Americans with Disabilities Act, and 
the parties’ cross-motions regarding their viability 
under the federal anti-disability discrimination laws, 
that are before me now for consideration.1 

 
  1 In addition to the “athlete” claims asserted on behalf of 
disabled athletes generally in both cases under the Americans 
with Disabilities Act, there are individual common law claims 
for damages asserted by Plaintiff Shepherd in 99-2077 and by 
Plaintiff Vie Sports Marketing in 03-1364. Shepherd, who was 
employed by the USOC for a period of time during which he also 
trained as a Paralympic athlete, seeks damages from the USOC 
based on the USOC’s refusal to allow him to train during work 
hours which Shepherd claims violated the express written and 
oral terms of his employment contract. Vie Sports, a sports 
marketing company formed by Plaintiff Holl[o]nbeck in 2000 to 
market the Paralympic brand and trademark, asserts separate 
breach of contract and promissory estoppel claims against the 
USOC in 99-2077 based on the USOC’s alleged failure to support 
or to allow Vie Sports to sell the rights to the Paralympic mark 
in the open market. These claims were addressed during oral 

(Continued on following page) 
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  Given the important and novel issues raised, I 
set the motions for oral argument. Argument has 
been completed, and my rulings follow. 

 
A. Statutory Framework. 

The ASA. 

  Congress originally chartered the United States 
Olympic Association in 1950 to organize and promote 
the United States’ participation in international 
Olympic competition. The USOA became the USOC in 
1964. In 1978, concerned with “ ‘the disorganization 
and the serious factional disputes that seemed to 
plague amateur sports in the United States,’ ” Con-
gress enacted the Ted Stevens Olympic and Amateur 
Sports Act (“ASA”), P.L. 95-606 (codified at 36 U.S.C. 
§ 371 et seq. (1978)). San Francisco Arts & Athletics, 
Inc. v. U.S. Olympic Committee, 483 U.S. 522, 543-
544 (1987) (quoting from H.R. Rep. 95-1627 at p. 8) 
(“1978 House Report”). The ASA charged the USOC 
with responsibility for coordinating amateur athletics 
for the Olympic and Pan-American Games and for 
resolving disputes involving national governing 
bodies of individual sports. See 1978 House Report at 
8, 1978 WL 8517 (Leg. Hist.). The duties of develop-
ing interest and participation in amateur athletics, as 
well as determining who may sponsor amateur ath-
letic competition in the United States and what 

 
argument in September 2005 and will proceed separately from 
any “athlete” claims that survive summary judgment. 
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athletes will be sanctioned to compete on behalf of the 
United States in particular competitions, were left 
under the ASA to individual amateur sports organiza-
tions selected by the USOC as the “national govern-
ing bodies” in each sport on the Olympic or Pan-
American program. 36 U.S.C. §§ 391 (selection and 
requirements for selection as “national governing 
body”), 392 (duties of national governing bodies). 

  With respect to the disabled, the original ASA 
identified as one of the 14 enumerated purposes of 
the USOC “to encourage and provide assistance to 
amateur athletic programs and competition for handi-
capped individuals, including where feasible, the 
expansion of opportunities for meaningful participa-
tion by handicapped individuals in programs of 
athletic competition for able-bodied individuals.” 
36 U.S.C. § 374(13).2 National governing bodies were 

 
  2 Specifically, the 1978 ASA stated the “objects and pur-
poses” of the USOC as follows: 
  (1) establish national goals for amateur athletic activities 
and encourage the attainment of those goals; 

(2) coordinate and develop amateur athletic activity 
in the United States directly relating to international 
amateur athletic competition, so as to foster produc-
tive working relationships among sports-related or-
ganizations; 
(3) exercise exclusive jurisdiction, either directly or 
through its constituent members or committees, over 
all matters pertaining to the participation of the 
United States in the Olympic Games and in the Pan-
American Games, including the representation of the 
United States in such games, and over the organization 

(Continued on following page) 
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of the Olympic Games and the Pan-American Games 
when held in the United States; 
(4) obtain for the United States, either directly or by 
delegation to the appropriate national governing body, 
the most competent amateur representation possible 
in each competition and event of the Olympic Games 
and of the Pan-American Games; 
(5) promote and support amateur athletic activities 
involving the United States and foreign nations; 
(6) promote and encourage physical fitness and pub-
lic participation in amateur athletic activities; 
(7) assist organizations and persons concerned with 
sports in the development of amateur athletic pro-
grams for amateur athletes; 
(8) provide for the swift resolution of conflicts and 
disputes involving amateur athletes, national govern-
ing bodies, and amateur sports organizations, and 
protect the opportunity of any amateur athlete, coach, 
trainer, manager, administrator, or official to partici-
pate in amateur athletic competition; 
(9) foster the development of amateur athletic facili-
ties for use by amateur athletes and assist in making 
existing amateur athletic facilities available for use by 
amateur athletes; 
(10) provide and coordinate technical information on 
physical training, equipment design, coaching, and 
performance analysis; 
(11) encourage and support research, development, 
and dissemination of information in the areas of 
sports medicine and sports safety; 
(12) encourage and provide assistance to amateur 
athletic activities for women; 
(13) encourage and provide assistance to amateur 
athletic programs and competition for handicapped 
individuals, including, where feasible, the expansion 
of opportunities for meaningful participation by 

(Continued on following page) 
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delegated the specific duty to “encourage and support 
amateur athletic sports programs for handicapped 
individuals and the participation of handicapped 
individuals in amateur athletic activity, including 
where feasible, the expansion of opportunities for 
meaningful participation by handicapped individuals 
in programs of athletic competition for able-bodied 
individuals.” 36 U.S.C. § 392(7). The ASA made no 
mention of the Paralympic movement or Paralympic 
Games, and articulated its mission in terms of foster-
ing and developing amateur international competi-
tion at the Olympic and Pan-American Games only. 
See id., § 374, supra n. 2.  

  In 1998, the ASA was amended to reflect “signifi-
cant changes” in Olympic and amateur sports at the 
time, specifically including the “significant” growth 
“in size and prestige” of the Paralympics. See S. Rep. 
105-325 at p. 2, 1998 WL 604018 (“1998 Senate 
Report”). The 1998 version of the ASA, now codified 
at 36 U.S.C. § 220501 et seq., amended the statement 
of the USOC’s purposes objectives at § 374(3) and (4) 
to add participation in the “Paralympic Games” 

 
handicapped individuals in programs of athletic com-
petition for able-bodied individuals; and 
(14) encourage and provide assistance to amateur 
athletes of racial and ethnic minorities for the pur-
pose of eliciting the participation of such minorities in 
amateur athletic activities in which they are under-
represented. 

36 U.S.C.A. § 374 (1990) (emphasis added). 
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(recodified at 36 U.S.C. § 220503(3), (4))3 and 
amended § 391 to recognize “paralympic sports or-
ganizations” as national governing bodies for sports 
for which no national governing body had been desig-
nated. Id. § 220522(b). See 1998 Senate Rep. at 17.4 

 
  3 For example, as amended § 22503(3) and (4) charge the 
USOC 

(3) to exercise exclusive jurisdiction, directly or 
through constituent members of committees, over – 

(A) all matters pertaining to United States par-
ticipation in the Olympic Games, the Paralympic 
Games, and the Pan-America Games, including 
representation of the United States in the 
games; and 
(B) the organization of the Olympic Games, the 
Paralympic Games, and the Pan-American 
Games when held in the United States; 

(4) to obtain for the United States, directly or by 
delegation to the appropriate national governing body, 
the most competent amateur representation possible 
in each event of the Olympic Games, the Paralympic 
Games, and Pan-American Games. . . .  

36 U.S.C. § 22503(3), (4) (emphasis added.) In addition, 
§ 374(13) was changed to replace the term “handicapped indi-
viduals” with the more appropriate “disabled amateur athletes.” 
Id. § 22503(13) (object and purpose of USOC includes “to 
encourage and provide assistance to amateur athletic programs 
and competition for amateur athletes with disabilities, including, 
where feasible, the expansion of opportunities for meaningful 
participation by such amateur athletes in programs of athletic 
competition for able-bodied amateur athletes.”). 
36 U.S.C. § 220503(13) (changes in italics). 
  4 For example, the National Wheelchair Basketball Associa-
tion (NWBA) serves as the national governing body for men’s, 

(Continued on following page) 
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  My overall impression in analyzing this legisla-
tive history is that the ASA distinguishes between 
authority and power the USOC has to oversee the 
United States’ participation in international amateur 
athletic competition and the authority it has nation-
ally to regulate and govern amateur sports nationally 
to obtain the best representation in the Olympic/Pan-
American and Paralympic Games. Vis á vis the 
international community, the USOC “represent[s] the 
United States as its national Olympic committee in 
relations with the International Olympic Committee 
and the Pan-American Sports Organization and as 
[the United States’] national Paralympic committee 
in relations with the International Paralympic Com-
mittee,” “coordinate[s] and develop[s] amateur ath-
letic activity in the United States directly related to 
international amateur athletic competition,” and 
“organize[s], finance[s], and control[s] the representa-
tion of the United States in the competitions and 
events of the Olympic, Paralympic and Pan-American 
Games.” 36 U.S.C. §§ 220505(c)(2), (3). Vis á vis 
individual citizens, however, and while charged 
generally to “encourage and provide assistance to 
amateur athletic activities for women” (§ 220503(12)), 
“minorities” (§ 220503(14)), and “amateur athletes 
with disabilities” (§ 220503(13)), the USOC effects 
this purpose under the ASA first by selecting and 
recognizing “national governing bod[ies]” (or, where 

 
women’s and youth wheelchair basketball in the United States. 
See http://www.nwba.org, “Mission Statement.” 
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necessary because a sport exists only for the disabled, 
“paralympic sports organizations”) for each amateur 
sport in the Olympic, Pan-American or Paralympic 
Games (§ 220521 & 22) and then delegating to them 
the duties of “develop[ing] interest and participation 
throughout the United States” in that sport 
(§ 220524(1)), “allow[ing] an amateur athlete to 
compete in any [sanctioned] international amateur 
athletic competition conducted by any amateur sports 
organization” (§ 220524(5)), and “encourag[ing] and 
support[ing] amateur athletic sports programs for 
individuals with disabilities and the participation of 
individuals with disabilities in amateur athletic 
activity.” § 220524(7). Thus, while Plaintiffs are not 
incorrect in claiming the USOC is charged with 
“obtaining” the best amateur representation both for 
the Olympic and Paralympic Games, they cannot 
ignore that it does so through “the appropriate na-
tional governing bod[ies]” to which the responsibility 
for supporting athletic opportunities and participa-
tion for all athletes, including the disabled, is dele-
gated. See 36 U.S.C. §§ 22503(4) (“through the 
appropriate national governing body”), 22523-24 
(authority and duties of national governing bodies 
include developing interest and participation in 
amateur sports they represent and to encourage and 
support amateur sports programs for individuals with 
disabilities). 

  Moreover, it is only those individual governing 
bodies that have any express duties under the ASA 
to provide equal or nondiscriminatory participation 
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opportunities within their particular Olympic or 
Paralympic sport, and even then, only on the non-
disability-based factors of race, color, age, religion, 
sex, or national origin. 36 U.S.C. § 220522(a)(8).5 The 
omission of disability as a prohibited discriminatory 
factor under 36 U.S.C. § 220522(a)(8) is significant. It 
is precisely because athletes are classified within 
their sports (or provided disability-specific sports) on 
the basis of their disabilities that the need for protec-
tion on the basis of that disability becomes problem-
atic. Under the ASA, for example, the NWBA may not 
discriminate on the basis of race, sex or national 
origin. A prohibition against disability discrimination 
is omitted, ostensibly because the limits of federal 
antidiscrimination law are reached simply by the 
accommodation. No proscription against disability 
discrimination binds the NWBA because the NWBA’s 
charges are all disabled by definition. 

 
  5 An amateur sports organization is eligible to be recog-
nized, or to continue to be recognized, as a national governing 
body only if it 

*    *    * 
  (8) provides an equal opportunity to amateur 
athletes . . . to participate in amateur athletic compe-
tition, without discrimination on the basis of race, 
color, religion, sex, age, or national origin . . .  

36 U.S.C. § 220522(a). The equal opportunity provisions do not 
preclude discrimination on the basis of disability, ostensibly 
because disabled amateur athletes participate on the very basis 
of their disability. 
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  The question, then, becomes whether some other 
statute or regulatory scheme operates to prohibit the 
USOC – as the umbrella organization charged with 
coordinating national governing organizations such 
as the NWBA and producing, through them, the best 
American representation at the Olympic, Pan-
American and Paralympic Games – from allocating 
reduced or inferior benefits to athletes training for 
Paralympic, as opposed to Olympic or Paralympic 
competition. According to Plaintiffs, the ADA and 
Rehabilitation Act do so. 

 
ADA/Rehabilitation Act. 

  The Rehabilitation Act of 1973 and ADA comprise 
a comprehensive federal mandate to remedy and 
eliminate discrimination against disabled individuals. 
Section 504 of the Rehabilitation Act states that “[n]o 
otherwise qualified individual with a disability in the 
United States . . . shall, solely by reason of her or his 
disability, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimina-
tion under any program or activity receiving Federal 
financial assistance.” 29 U.S.C. § 794(a). The ADA, 
enacted in 1990, expanded liability for disability 
discrimination. Title I of the ADA, codified at 42 
U.S.C. § 12112, prohibits covered employers from 
discriminating against individuals on the basis of 
disability in the workplace regardless of their status 
as recipients of federal funding; Title II (§ 12132) 
prohibits public entities from discriminating against 
individuals or excluding them from participation in, 
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or the benefits of, their services or programs on the 
basis of disability; and Title III (§ 12182) provides 
injunctive relief against private entities who dis-
criminate against the disabled in the operation of 
“places of public accommodation.” See PGA Tour, Inc. 
v. Martin, 532 U.S. 661, 674-75 (2001). It is Title III 
that provides the basis for Plaintiffs’ claims in this 
case. 

  Title III provides “[n]o individual shall be dis-
criminated against on the basis of disability in the 
full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, or accommodations 
of any place of public accommodation by any person 
who owns, leases (or leases to), or operates a place of 
public accommodation.” 42 U.S.C. § 12182(a). A “place 
of public accommodation” for purposes of Title III is a 
facility generally open to the public at large, includ-
ing restaurants, hotels, libraries, stores, theaters, 
stadiums, zoos, and the like. Id. § 12181(7). General 
prohibitions under Title III include denying, on the 
basis of disability, opportunities to participate in or 
benefit from the goods, services, privileges or accom-
modations of the private entity (§ 12182(b)(1)(A)(i)); 
affording disabled individuals the opportunity to 
participate in or benefit from such goods or services 
in a manner “not equal to that afforded to other 
individuals” (§ (b)(1)(A)(ii)); or providing disabled 
individuals with a good, service, facility, privilege, or 
accommodation “separate from” that afforded other 
individuals unless necessary to provide the individual 
a benefit “as effective” as that provided to others. 
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(§ (b)(1)(A)(iii)). It is also unlawful under Title III to 
impose or apply eligibility criteria for use of a public 
accommodation that screen out or tend to screen out 
the disabled from fully and equally enjoying any goods, 
services, facilities, privileges, or advantages of that 
public accommodation (42 U.S.C. § 12182(b)(2)(A)(i)); 
to fail to modify policies or to take steps necessary 
to afford the disabled goods, services, facilities, etc. 
of the accommodation (§ (b)(2)(A)(ii) & (iii)); and 
failure to remove architectural and communication 
barriers to ensure that no person with a disability is 
excluded or denied goods, services, facilities, etc. 
(§ (b)(2)(A)(iv), (v)). 

  In their Amended Complaint, Plaintiffs assert 
three different theories of discrimination under 
Title III: (1) discrimination in the denial of partici-
pation in Olympic Programming in violation of 
§ 12182(b)(1)(A)(i); (2) discrimination in the provision 
of an unequal participation opportunity in violation of 
§ 12182(b)(1)(A)(ii); and (3) discrimination through 
the use an eligibility criterion for Olympic Program-
ming that screens out the disabled from full and 
equal enjoyment of the public accommodation in 
violation of § 12182(b)(2)(A)(i). Am. Compl. ¶¶ 2, 48-
59.6 Plaintiffs specifically do not assert a claim based 

 
  6 The theories of discrimination set forth in Title III of the 
ADA also constitute discrimination under the Rehabilitation Act. 
Compare 28 C.F.R. § §§ 41.51(b)(1)(i)-(vii) (2006) (“General 
prohibitions against discrimination”) with § 84.13 (Rehabilita-
tion Act regulation from which 42 U.S.C. § 12182(b)(2)(A)(i) was 

(Continued on following page) 
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on the provision of a separate benefit under 
§ 12182(b)(1)(A)(iii). 

  Plaintiffs’ Title III claim, then, rests on a set of 
carefully crafted assumptions. First, based on the 
USOC’s “control” over administration, housing, 
training, and competition in the United States, 
together with its operation of Olympic Training 
Centers in Colorado Springs (Colorado), Chula Vista 
(California) and Lake Placid (New York), Plaintiffs 
claim the USOC “operates places of public accommo-
dation” such that it is a covered entity under Title III. 
Am. Compl., 03-cv-1364, ¶¶ 24, 26-33. Plaintiffs then 
characterize programming benefits offered athletes 
by the USOC and Paralympic Committee as “goods, 
services, facilities, privileges, advantages, or accom-
modations” of those “places of public accommodation,” 
and contend the U.S. Olympic and Paralympic Com-
mittees discriminate against them by denying them, 
on the basis of their disabilities, the “full and equal 
enjoyment” of those programming benefits.7 Id. 

 
derived). See H.R. Rep. No. 101-485, pt. 2, at 105 (1990), re-
printed in 1990 U.S.C.C.A.N. 303, 388. 
  7 For example, Plaintiffs claim they are relegated to lowest 
priority in terms of using Olympic training facilities, receive few 
or reduced financial incentives, and are ineligible for tuition 
grants, the Resident Athlete Program, or insurance. The USOC, 
according to Plaintiffs, does not even supply Paralympians with 
uniforms. The result, Plaintiffs contend, is that, they must pay 
significant training expenses out of their own pockets, impairing 
their ability to train for Paralympic competition. See Am. 
Compl., 03-cv-1364 at ¶¶ 48-60. Other complaints are less 
tangible, including Plaintiff Hollonbeck’s allegations that he was 

(Continued on following page) 
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¶¶ 144-146. That each of these characterizations is 
strained is something I address in the next section. 

  For their relief, Plaintiffs seek an injunction 
requiring Defendants to cease their discrimination 
and provide them “full and equal enjoyment of their 
goods, services, facilities, privileges, advantages, 
and/or accommodations in a fashion to be specified 
following trial.” Am. Compl., 03-cv-1364 at p. 24 
“Prayer for Relief.”8 Plaintiffs equivocate as to the 
specifics of any injunction ultimately issued, ac-
knowledging “equal” allocations would not necessarily 
be appropriate or required under the ADA, and 
urging the adoption of an “equitable” or “proportion-
ate” remedial standard along the lines of that avail-
able under Title IX and its implementing 

 
discriminated against during exhibition events in the 1992, 1996 
and 2000 Olympic Games by being denied benefits such as 
marching in the opening ceremonies or receiving prize money for 
winning medals. Id. ¶¶ 61-67. Since Hollonbeck’s participation 
in the 2000 Olympics, Paralympians now receive financial 
awards for gold, silver and bronze medals, but Plaintiffs contend 
the practice remains discriminatory because awards are at 
1/10th the amount of Olympic medal awards. Id. ¶¶ 51-53. 
  8 Plaintiffs also seek a “declaration” that Defendants’ 
discriminatory practices violate the ADA and Rehabilitation Act. 
Declaratory relief is redundant and therefore unavailable under 
these circumstances, where it seeks nothing more than a legal 
determination already before the court on Plaintiffs’ civil rights 
claims. See Saum v. Widnall, 912 F. Supp. 1384, 1394 (D. Colo. 
1996) (Kane, J.) (“declaration” of constitutional violation would 
be gratuitous reiteration when constitutionality of defendant’s 
actions already before the court) (citing cases). 
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regulations.9 Plaintiffs support their reliance on Title 
IX with a citation to Grove City College v. Bell, 465 
U.S. 555, 566 (1984), and in particular in the Su-
preme Court’s look to the Rehabilitation Act as an 
interpretive guide for Title IX, on grounds both find 
their source in the antidiscrimination provisions of 
Title VI of the Civil Rights Act of 1964. While I appre-
ciate the analogy and agree Title IX’s regulatory 
remedial scheme works well with Plaintiffs’ theory of 
relief in this case, I cannot agree federal courts are 
authorized to cobble together congressional enact-
ments in this manner. As I will explain more fully 
below, Plaintiffs’ request that I graft a remedial 
scheme promulgated under a statute banning sex 
discrimination onto statutes prohibiting disability 
discrimination, and then infuse both into the statute 
establishing the federally chartered corporation that 
oversees the country’s amateur athletic system and 
has exclusive jurisdiction over matters pertaining to 
international Olympic, Paralympic and Pan-American 

 
  9 As acknowledged by Plaintiffs’ counsel at oral argument, 
the precise nature of Plaintiffs’ claim for relief is difficult to 
articulate. See Rep. Tr. (10/4/05) at p. 16, 42, 59 (acknowledging 
“exact” or equal funding or benefits is not required under the 
ADA, and suggesting adoption of “equitable” or “proportionate” 
remedial standard along the lines of that which Plaintiffs claim 
is available under Title IX of the Education Amendments Act of 
1972, 20 U.S.C. § 1681, and its implementing regulations, which 
prohibit sex discrimination in the allocation of benefits between 
men’s and women’s athletic programs and suggest evolving 
standards for determining compliance.) 
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competition, simply falls outside the scope of federal 
judicial authority. 

  Defendants deny Plaintiffs have stated a viable 
claim for disability discrimination. The crux of the 
issues raised are set forth in the parties’ cross-
motions for summary judgment in Shepherd (Doc. 
Nos. 139 and 140) and in the USOC’s 12(b)(6) Motion 
to Dismiss in Hollonbeck (Doc 3). The USOC denies 
the ADA or Rehabilitation Act confer a cause of action 
for disparate treatment or discrimination in the alloca-
tion of resources between Olympic/Pan-American 
athletes and Paralympians, maintaining these are 
separate programs across which differences in alloca-
tion are not discriminatory for purposes of federal 
civil rights legislation because they are not compara-
ble. 

 
B. The Problem of “Fit.” 

  My ultimate and reluctant conclusion is that the 
USOC is correct and Plaintiffs have no actionable 
right under the ADA or Rehabilitation Act to enjoin 
the USOC’s actions in allocating lesser privileges and 
benefits to Paralympic athletes than Olympic ath-
letes. The overarching issue is duty, namely, whether 
the USOC has a duty to provide Paralympians with 
opportunities, support and benefits similar, propor-
tionate, or equal to those provided Olympians. The 
language of the ASA imposes no such duty.10 The 

 
  10 See supra, n. 5 and accompanying text. 
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question is whether, directly or by reference to other 
civil rights laws (such as Title IX, the ADA and Reha-
bilitation Act) give rise to one. 

  Subject matter jurisdiction is uncontested and 
under a liberal reading of the parties’ pleadings I find 
it exists under 28 U.S.C. § 1343 and 1367. While I 
proceed to analyze Plaintiffs’ claims under the ADA 
and Rehabilitation Acts, I pause to express my over-
arching concern that, absent an extension of existing 
law by Congress or a relevant regulatory agency, 
neither the wrong of which Plaintiffs complain nor 
the relief they seek “fit” within the rubric of the ADA 
or Rehabilitation Act. 

  My initial concern is with the assertion that U.S. 
Olympic Training Centers are “places of public ac-
commodation” within the contemplation of 42 U.S.C. 
§ 12181(7) and that financial support, insurance, 
being able to walk in opening ceremonies, receiving 
prize money, or serving on governing bodies are 
“goods, services, facilities, privileges, [or] advantages” 
attendant the operation of those “places” for purposes 
of the ADA. Olympic Training Centers are venues to 
which only the most select athletes in the nation have 
access. They are not recreation centers, stadia or 
arenas held out for use by the non-disabled public at 
large. The question of the ADA’s applicability, in my 
view, is a serious threshold question that the parties 
largely avoid. 

  The phrase “public accommodation” is defined 
for purposes of Title III in terms of 12 extensive 
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categories of facilities leased or operated by private 
entities “if the operations of such entities affect 
commerce.” The facilities covered are: 

(A) an inn, hotel, motel, or other place of 
lodging . . . ; 

(B) a restaurant, bar, or other establish-
ment serving food or drink; 

(C) a motion picture house, theater, concert 
hall, stadium, or other place of exhibition or 
entertainment; 

(D) an auditorium, convention center, lec-
ture hall, or other place of public gathering; 

(E) a bakery, grocery store, clothing store, 
hardware store, shopping center, or other 
sales or rental establishment; 

(F) a laundromat, dry-cleaner, bank, barber 
shop, beauty shop, travel service, shoe repair 
service, funeral parlor, gas station, office of 
an accountant or lawyer, pharmacy, insur-
ance office, professional office of a health 
care provider, hospital, or other service es-
tablishment; 

(G) a terminal, depot, or other station used 
for specified public transportation; 

(H) a museum, library, gallery, or other 
place of display or collection; 

(I) a park, zoo, amusement park, or other 
place of recreation; 
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(J) a nursery, elementary, secondary, un-
dergraduate, or postgraduate private school, 
or other place of education; 

(K) a day care center, senior citizen center, 
homeless shelter, food bank, adoption agency, 
or other social service center establishment; 
and 

(L) a gymnasium, health spa, bowling alley, 
golf course, or other place of exercise or rec-
reation. 

42 U.S.C. § 12181(7) (emphasis added), applied in 
Bauer v. Muscular Dystrophy Ass’n, Inc., 268 
F. Supp.2d 1281, 1289-1290 (D. Kan. 2003), aff ’d 427 
F.3d 1326 (10th Cir. 2005). Plaintiffs contend the 
USOC’s training facilities fall within the category of 
“gymnasium, health spa . . . or other place of exercise 
or recreation” and therefore constitute a “place of 
public accommodation” under subsection (L). While 
the categories listed at § 12181(7) are to be “con-
strued liberally to afford people with disabilities 
equal access to the wide variety of establishments 
available to the non-disabled,” Bauer at 1290 (citing 
Martin, 532 U.S. at 666-67), there is something 
fundamentally different about the establishments 
and “places of exercise and recreation” open to the 
non-disabled public generally – which appear to be 
what the category at § 12181(7)(L) describe – and the 
United States’ four Olympic Training Centers. 

  Unlike the public and private golf courses oper-
ated or “leased” by the PGA in Martin – to which all 
paying customers have access regardless of ability – 
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the training facilities operated by the USOC are 
accessible only to those already selected by the na-
tional governing bodies to the Olympic, Pan-
American or Paralympic teams in their individual 
sports and identified as elite, world-class athletes. 
C.f. Martin, 532 U.S. at 677-78 (among the “privi-
leges” offered members of the general public who pay 
to play on PGA operated golf courses is the privilege 
of vying to qualify for and play in the PGA Tour); 
Akiyama v. United States Judo Inc., 181 F. Supp.2d 
1179, 1183 (W.D. Wa. 2002) (applying Martin and 
holding that the Civil Rights Act’s prohibition against 
discrimination on basis of religion applied to amateur 
judo competition where members of general public 
were welcome to test their skills and talents in pre-
liminary tournaments designed to identify the best 
competitors). Absent any allegation that the privi-
leges and benefits afforded athletes at the U.S. 
Olympic Training Centers are available to members 
of the general public vying for a berth on the U.S. 
Olympic or Paralympic team, it is difficult to say that 
Martin applies. Does the ADA mandate “full and 
equal enjoyment” of world-class training facilities to 
which only the fewest among us have access, disabled 
or non-disabled? At best, the Supreme Court in 
Martin left unaddressed the question raised in the 
instant case, namely, whether “places of public ac-
commodation” to which the non-disabled do not have 
general access fall within the purview of Title III. 

  Moreover, the benefits Plaintiffs seek relate less 
to the USOC’s physical facilities than to the teams 
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they put forth for international competition. This, too, 
stretches the “fit” between the discrimination alleged 
and the jurisdictional basis of Plaintiffs claims under 
the ADA. In Elitt v. U.S.A. Hockey, 922 F. Supp. 217, 
223 (E.D. Mo. 1996), for example, the district court 
determined it lacked jurisdiction over a cognitively 
disabled child’s Title III claim against U.S. amateur 
hockey organization because plaintiff was challenging 
the “denial of participation in the youth hockey 
league instead of denial of access to a place of ac-
commodation, i.e. the ice rink.” Id. (youth hockey 
league is not a “place of public accommodation” for 
purposes of Subchapter III of the ADA). Only because 
Plaintiffs in the instant case challenge the denial of 
their full and equal enjoyment of the USOC’s physical 
facilities (in their relegation to third priority for their 
use) do they survive scrutiny under this threshold 
jurisdictional requirement. 

  The problem of “fit” is further underscored by a 
look at the selective comparisons on which Plaintiffs 
rely. Plaintiffs allege discrimination in their treat-
ment as disabled individuals by the USOC as Para-
lympians compared to the USOC’s treatment of “non-
disabled” Olympic (and Pan-American) athletes. The 
distinction is muddled by the fact that disabled 
athletes are not per se disqualified from participation 
in the Olympics or Pan-American Games.11 Because 

 
  11 The Paralympics provide participation opportunities for 
elite athletes belonging to six different disability groups: ampu-
tee, cerebral palsy, visual impairment, spinal cord injuries, 

(Continued on following page) 
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“disabled” individuals can and have participated in 
the Olympics and Pan-American Games, the com-
parison categories on which Plaintiffs rely are not 
necessarily the “disabled” and non-disabled as those 
distinctions are drawn under the ADA, but Olympic 
and Paralympic athletes. 

  Finally, I question the viability of Plaintiffs’ 
theory of disability-based “discrimination” as conflat-
ing Olympic benefits offered or not offered to Para-
lympians with the benefits of access or equal 
enjoyment of public accommodations by the disabled. 
Because this conflation is ultimately what dooms 
Plaintiffs’ claims under an ADA analysis, the question 
is largely academic in this prefatory context. Wheel-
chair athletes are obviously treated differently (i.e. 
“discriminated” against) on the basis of their disabil-
ity in their relegation to the Paralympic wheelchair 
basketball event as opposed to the Olympic basket-
ball event. This difference in treatment or access, 
however, which is obviously based on and defined 
solely by the player’s disability, is not the “discrimi-
nation” Plaintiffs seek to call out. Rather, Plaintiffs 
challenge the lesser or inferior quality of the benefits 

 
intellectual disability and a group which includes all those that 
do not fit into the aforementioned groups (les autres). Athletes 
whose disabilities do not impact their ability to participate in 
events recognized by the International Olympic Committee (i.e., 
deaf swimmer Terence Parkin, who won a silver medal in the 
2000 Olympics in Sydney) are not required to participate in the 
Paralympics and are ostensibly not part of Plaintiffs’ theory of 
disability discrimination. 
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allocated the Paralympic wheelchair basketball 
athletes by the USOC, claiming the different alloca-
tion is based on eligibility criteria (membership on 
the Olympic team) that screens out or tends to screen 
out disabled elite athletes. Again, there is an amal-
gam of standards forming the basis for Plaintiffs’ 
claim. Plaintiffs, for example, take pains to distin-
guish theirs from a claim that the USOC provides 
them with an ineffective “separate benefits” under 
§ 12182(b)(1)(A)(iii) because that analysis forces them 
into a separate-program paradigm that constrains 
their theory discrimination. Yet the remedy Plaintiffs 
seek is precisely that they be given benefits and 
privileges “as effective” or “equivalent to” those 
provided Olympians. Is a lack of parity or inequality 
between Paralympic and Olympic programming 
actionable except as between “separate” programs? 
Given the significantly smaller population (the dis-
abled) from which Paralympians are drawn, the 
Paralympic Games are smaller in scale with fewer 
participants than the Olympics and Pan-American 
Games. Policies directing a lesser allocation of re-
sources between the Olympians and Paralympians 
may simply reflect that fact wholly independently 
of any disability-based discrimination.12 Plaintiffs 

 
  12 As Defendants argue, the fewer number of participants 
and internationally fielded teams in the Paralympic Games 
results in American Paralympians, for example, having signifi-
cantly greater chances of medaling at the Paralympic Games 
than American athletes competing in the Olympics. Parity in 
medal awards, then, would result in U.S. Paralympic athletes 

(Continued on following page) 
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concede this point, but again invoke Title IX and its 
implementing regulations to urge an application of 
the ADA that would compel the USOC’s to comply 
with its mandated purpose to develop and increase 
amateur athletic opportunities for disabled athletes, 
not merely to reflect the status quo. 

  Plaintiffs’ goals, noble and inspiring, extend 
beyond the reach of the courts to find and enforce 
under the ADA or the Rehabilitation Act. The Title IX 
analogy is apt only to the extent it suggests new 
legislation or the amendment of the USOC’s federal 
charter pursuant to which a regulatory scheme for 
the equitable remediation of discriminatory alloca-
tions between disabled and non-disabled representa-
tives on the United States’ elite international athletic 
teams. Title IX does not infuse the ADA with a reme-
dial scheme that then infuses the ASA with a cause of 
action for the “discrimination” alleged in this case. 
Title III of the ADA entitles disabled individuals with 
the right to seek to enjoin private entities from pro-
viding unequal or ineffective opportunities to enjoy or 
participate in accommodations made available to the 
public generally. The USOC’s Paralympic program, 
with its attendant differences in perks and privileges 

 
receiving far more than their Olympic counterparts. Of course, 
these fact-based scenarios are germane only to the extent they 
capture the complexity of the “discrimination” question and 
illustrate grounds for my unease on the issue of “fit.” They are 
not germane, and I do not consider them, as part of my analysis 
of Plaintiffs’ claims under a Rule 12(b)(6) standard. 



47a 

compared to the USOC’s Olympic program, exists to 
provide disabled individuals with participation oppor-
tunities fundamentally premised on and defined by 
the disabilities Plaintiffs argue cannot lawfully form 
the basis for separate treatment. There is an un-
avoidable non sequitur to the assertion. 

  In short, I am troubled that Plaintiffs’ theory of 
relief fundamentally overreaches, looking to the 
courts and federal antidiscrimination law to remedy 
inequities in the quality of the accommodation af-
forded certain disabled elite athletes to compete 
internationally in amateur athletics – accommoda-
tions that are defined exclusively by those athletes’ 
inability to compete without accommodation – that 
are not enjoyed by the non-disabled public at large 
and which exist solely as a reflection of political will 
(or lack thereof) within the USOC and/or the legisla-
tive and executive branches of government directing 
its charter. 

  Do I decry a culture that relegates Paralympians 
to second class status in the quantity and quality of 
benefits and support they receive from the USOC? 
Emphatically yes. I conclude, however, that the ADA 
and Rehabilitation Act are aimed at the baser stuff of 
discrimination, such as the denial generally of a 
disabled person’s right to participate fully and 
equally in public life, including places offering sports 
and recreation to the general public. The ADA and 
Rehabilitation Act simply do not apply to the wrongs 
alleged by Plaintiffs. 
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  In my view, the inequities and injustices Plain-
tiffs describe are ultimately for the legislative or 
executive,13 and not judicial, branches of government 
to acknowledge and rectify. It appears, however, that 
for purposes of the instant Motions Defendants agree 
the ADA and Rehabilitation Act apply to the USOC 
and the U.S. Paralympic Committee and reach their 
programming benefits and decisions. For purposes of 
appeal and in order fully to develop the record, I 
proceed to address Defendants’ Motions directed to 
the merits of Plaintiffs’ claims. 

 
II. MERITS. 

  In its effort to train and obtain the best United 
States athletes for the Olympic Games, the USOC 
offers Olympic athletes benefits and incentives. This 
Olympic “programming” includes providing $25,000, 
$10,000, and $2,500, respectively, for each gold, silver, 
and bronze medal an athlete wins at the Olympic 

 
  13 The legislative branch might amend the ASA or a rele-
vant agency might promulgate regulations under the ASA to 
implement directives against discrimination or the fostering of 
athletic opportunities for disabled amateur athletes or risk 
losing federal funding. C.f. 34 C.F.R. § 106.41 (regulatory 
provisions implementing proscription against sex discrimination 
in education programs receiving federal funding stated in Title 
IX and requiring the proportionate allocation of athletic oppor-
tunities and moneys for college women or lose federal funding). 
See Roberts v. Colorado State Bd. of Agriculture, 998 F.2d 824, 
827-28 (10th Cir. 1993) (applying Title IX and its implementing 
regulations to order state university to reinstate terminated 
Division I women’s softball program). 
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Games. (Am. Compl., 03-cv-1364, ¶ 52.). Olympic 
programming also includes, but is not limited to, 
providing Olympic athletes first priority in using 
USOC training facilities (¶ 54) and making Basic 
Grants, Tuition Assistance Grants, and Elite Athlete 
Health Insurance available to Olympic athletes. Id. 
¶¶ 55-57. 

  Olympic programming is not offered to Paralym-
pic athletes. Rather, Paralympic athletes receive 
third priority in using USOC training facilities, id. at 
¶ 54, and the Paralympic medal-incentive is ten 
percent of that provided to Olympic athletes. Id. ¶ 53 
($2,500, $1,500, and $1,000, respectively, for each 
gold, silver, or bronze medal). Moreover, the USOC 
does not make Basic Grants, Tuition Assistance 
Grants, or Elite Athlete Health Insurance available to 
Paralympic athletes. Id. at ¶¶ 55-57, 59. Plaintiffs 
assert the USOC’s original and amended Constitu-
tions discriminate against Paralympic athletes, first 
by denying them participation on the Athlete Advi-
sory Committee all together, and now by limiting 
their representation to two members. Id. ¶ 68-69. 

  Plaintiffs Scott[ ] Hollonbeck, Jose Antonio 
Iniguez, Jacob Walter Jung Ho Heilveil (collectively 
Athlete Plaintiffs), are all current or former Para-
lympic athletes. (Am. Compl. ¶¶ 35, 39, 42-43, 45-47.) 
They assert the USOC’s system of distributing bene-
fits discriminates against them on the basis of their 
disabilities. Id. at ¶ 48. As a result of being denied 
Olympic programming, Athlete Plaintiffs assert they 
have incurred significant personal expense that 
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diminishes their ability to train and their opportu-
nity to compete on behalf of the United States as 
Paralympians. See id. at ¶ 60. In addition, Plaintiff 
Holl[o]nbeck states he was discriminated against 
during the 1992, 1996 and 2000 Olympic Games by 
being denied certain intangible benefits of participa-
tion, including medal compensation and marching in 
the opening ceremonies. Id. ¶¶ 61-67. As set forth 
above, Defendants move to dismiss. 

 
A. Preemption. 

  Defendants contend Plaintiffs’ ADA and Rehabili-
tation Act claims are “actually challenges to the 
method and reasoning by which the USOC decides to 
allocate its limited resources to numerous different 
athlete classes under its jurisdiction” and therefore 
within the USOC’s exclusive jurisdiction 36 U.S.C. 
§ 220503(3). See Defs.’ Mot. Dismiss, 03-cv-1364, at 6. 
In support of this argument, Defendants cite several 
cases in which courts have held no private right of 
action exists under the ASA to challenge matters left 
exclusively to the USOC or the national governing 
bodies of individual amateur sports. Id. at 5 (citing 
Martinez v. USOC, 802 F.2d 1275 (10th Cir. 1986) 
(holding Congress did not intend for USOC to be 
liable in tort for wrongful death of boxer injured 
during events not fully controlled by USOC); Oldfield 
v. Athletic Congress, 779 F.2d 505 (9th Cir. 1985) (no 
private cause of action to challenge governing body’s 
determination regarding loss of amateur status); 
Michels v. USOC, 741 F.2d 155 (7th Cir. 1984) (weight 
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lifter had no cause of action under ASA to challenge 
suspension for positive drug test); DeFrantz v. USOC, 
492 F. Supp. 1181 (D.D.C. 1980) (1978 ASA changed 
USOC’s charter but did not alter USOC’s exclusive 
authority to decide not to send an American team to 
1980 Olympics), aff ’d,701 F.2d 221 (D.C. Cir. 1980); 
Walton-Floyd v. USOC, 965 S.W.2d 35 (Tex. Ct. App. 
1998) (no private cause of action under ASA in tort for 
breaching duty of care in connection with drug testing 
hotline); Dolan v. U.S. Equestrian Team, Inc., 608 
A.2d 434 (N.J. Super. Ct. App. Div. 1992) (USOC has 
exclusive jurisdiction over athlete eligibility determi-
nations and no private cause of action is recognized 
under ASA to challenge nonselection for U.S. eques-
trian team)). 

  Athlete Plaintiffs agree with Defendants that the 
ASA bars private rights of action brought under the 
Act (Pls.’ Opp’n at 18), but reject any characterization 
of their claims as “pertaining” exclusively to the 
United States’ participation in the Olympic, Para-
lympic and Pan-American Games. Plaintiffs contend 
the duty to allocate benefits to Paralympians in a 
nondiscriminatory manner arises not from the ASA, 
but from the ADA and Rehabilitation Act, and re-
quires them to effect their corporate mandate in a 
way that does not discriminate on the basis of disabil-
ity. Id. at 23. 

  Plaintiffs support their argument with several 
cases in which courts have permitted plaintiffs to 
proceed with a variety of claims in spite of the defen-
dants being governed by the ASA. Id. at 20-21 (citing 
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Slaney v. Int’l Amateur Athletic Fed’n, 244 F.3d 580 
(7th Cir. 2001)) (RICO and conspiracy allegations 
brought by athlete against USOC in blood doping 
case not preempted, but failed under 12(b)(6) stan-
dard to state claim); Akiyama, 181 F. Supp .2d at 
1183 (holding Title II of Civil Rights Act of 1964 
applied to prevent discrimination on basis of religion 
at judo competition); Sternberg v. U.S.A. Nat’l Karate-
Do Fed’n, Inc., 123 F. Supp. 2d 659 (E.D.N.Y. 2000) 
(female athlete stated valid Title IX claim against 
karate national governing body based on organiza-
tion’s decision to withdraw women’s karate team from 
international competition).14 

 
  14 I note that in addition to allowing plaintiff athlete’s Title 
IX claim to proceed, the district court in Sternberg did, indeed, 
recognize an implied private right of action under the ASA to 
seek damages against a the karate national governing body for 
sex discrimination. Sternberg, 123 F. Supp. 2d at 664-666 
(applying four factors identified in Cort v. Ash, 422 U.S. 66 
(1975) and principles articulated in Cannon v. University of 
Chicago, 441 U.S. 677 (1979) and Santa Clara Pueblo v. Marti-
nez, 436 U.S. 49 (1978) to conclude Congress’s statements in 
ASA prohibiting sex discrimination and requiring governing 
bodies to provide “support and encouragement” for participation 
by women permit “[a] narrow right of action regarding sex 
discrimination by national governing sports bodies [to] be 
implied.”). Plaintiffs do not rely on this aspect of Sternberg, 
conceding that in the Tenth Circuit, at least, no private right of 
action exists to enforce the terms of the ASA. See Martinez, 802 
F.2d at 1281 (enactment of 1978 ASA included removing ath-
lete’s “bill of rights,” evincing Congress’s consideration and 
rejection of a cause of action for athletes to enforce ASA’s 
provisions). 
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  To this list we may add Lee v. United States 
Taekwondo Union, 331 F. Supp. 2d 1252 (D. Haw. 
2004), in which the district court rejected the USOC’s 
contention that the ASA preempted federal civil 
rights laws and allowed former U.S. Olympic coach to 
bring a race discrimination claim against the USOC 
and the national governing body for the sport of 
taekwondo under 42 U.S.C. § 1981. The district court 
applied the reasoning in Oldfield, Slaney and Michels 
to distinguish between private claims challenging 
eligibility or similar matters “pertaining to participa-
tion” regarding which the USOC and its national 
governing bodies have exclusive jurisdiction under 36 
U.S.C. § 220503(3) and claims that invoke rights 
independently of this grant of jurisdiction. Thus, to 
the extent plaintiff Lee was seeking a declaration of 
eligibility and subsequent reinstatement as coach of 
the U.S. Olympic Taekwondo Team through his state 
tort and contract claims, the court concluded such 
claims were preempted. Lee, 331 F. Supp. 2d at 1257. 
To the extent Lee was invoking protections afforded 
him under federal civil rights laws independently of 
and in addition rights governed exclusively by the 
ASA, however, his claims were not preempted. Id. at 
1260-61 (“when two federal statutes may be recon-
ciled, the court must give effect to both”), (citing Watt 
v. Alaska, 451 U.S. 259, 267 (1981)). As long as 
the remedy sought does not require it to enter the 
realm of the USOC’s exclusive jurisdiction, “the 
[ASA] does not nullify or supersede other federal 
laws that provide private rights of action to ensure 
freedom from discrimination.” Id. at 1260 (because 
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discrimination on the basis of race in violation of 
§ 1981 did not pertain to the United States’ participa-
tion in the Olympic Games, Lee could proceed with 
his § 1981 claim). 

  The instant case presents an exceedingly close 
call under Lee and related authorities because the 
matters of which Plaintiffs complain – priority usage 
of training facilities, training grants and insurance 
benefits, the USOC’s Constitutional governance 
structure, medal incentives and decisions as to who 
walks or does not walk in Olympic opening ceremo-
nies – indeed sound like “matters pertaining to” the 
United States’ participation in the Olympic or Para-
lympic Games within the exclusive jurisdiction of the 
USOC under 36 U.S.C. § 220503(3). Given the pre-
dominate mandates of the ADA to call out and rem-
edy disability-based discrimination, as well as the 
inexactness of the injunctive relief sought,15 I cannot 
categorically state that Plaintiffs’ Athlete Claims fall 
within the exclusive realm of “matters pertaining to 
the participation of the United States in the . . . 
Paralympic Games.” 

 
  15 As previously noted, Plaintiffs request for relief in this 
case is in the nature of injunctive relief to be determined at trial, 
the goal of which is to provide Plaintiffs with benefits and 
incentives which, while not necessarily equal to those given 
Olympians, will ensure Paralympians their full and equal 
enjoyment of the Olympic experience. 
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  I proceed, then, to analyze Plaintiffs’ allegations 
of discrimination under the ADA and Rehabilitation 
Act under a 12(b)(6) standard. 

 
B. Standard of Review 

  The purpose of a Fed. R. Civ. P. 12(b)(6) motion to 
dismiss is to test the sufficiency of a complaint. U.S. 
Olympic Comm. v. Am. Media, Inc., 156 F. Supp. 2d. 
1200, 1204 (D. Colo. 2001). A complaint must put the 
defendant on notice of the plaintiff ’s claim and the 
general facts upon which it is based. Brunetti v. 
Rubin, 999 F. Supp. 1408, 1409-10 (D. Colo. 1998) 
(incorporating Fed. R. Civ. P. 8(a)). A plaintiff need 
not precisely state the elements of each claim, but he 
must provide direct or inferential allegations that 
would support recovery under some legal theory. Id. 
There is a strong presumption against granting a 
motion to dismiss for failure to state a claim, Maez v. 
Mtn. States Tel. & Tel., Inc., 54 F.3d 1488, 1496 (10th 
Cir. 1995) (referring to the Federal Rules of Civil 
Procedure), and unless it is clear “the plaintiff can 
prove no set of facts in support of his claim which 
would entitle him to relief,” such motions must be 
denied. American Media, 156 F. Supp. 2d. at 1204 
(internal citations and quotations omitted). Accord-
ingly, well-pleaded allegations in the complaint must 
be treated as true, and any reasonable inferences 
arising from them must be construed in the plain-
tiff ’s favor. Id. 
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C. Conclusions of Law. 

  I have already expressed my doubts regarding 
the viability of Plaintiffs’ ADA claim based on the 
disconnection between the goods and services being 
denied and Plaintiffs rights to them as “public ac-
commodations,” as well as my concerns that at least 
some of Plaintiffs’ complaints fall outside the scope of 
federal antidiscrimination laws because they pertain 
to matters over which the USOC has exclusive juris-
diction. Nevertheless, and in order to develop the 
record fully, I proceed to analyze Plaintiffs’ Rehabili-
tation Act and ADA claims on their merits. 

  The ADA and Rehabilitation Act are interrelated 
Congressional mandates designed to remedy dis-
crimination against disabled individuals. See McGe-
shick v. Principi, 357 F.3d 1146, 1149 (10th Cir. 2004). 
The Rehabilitation Act provides the baseline level of 
protection from disability discrimination when the 
ADA must be construed. See id. at § 12201(a) (“Ex-
cept as otherwise provided . . . nothing in this chapter 
shall be construed to apply a lesser standard than the 
standards applied under Title V of the Rehabilitation 
Act of 1973. . . .”). 

  Section 504 of the Rehabilitation Act provides 
that “[n]o otherwise qualified individual with a 
disability . . . shall, solely by reason of her or his 
disability, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimina-
tion under any program or activity receiving Federal 
financial assistance. . . .” 29 U.S.C.A. § 794(a) 
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(2006).16 The prima facie elements of claim under 
section 504 of the Rehabilitation Act are straightfor-
ward, requiring a plaintiff to show (1) he is disabled; 
(2) he is otherwise qualified for participation in the 
program; (3) the program discriminates against the 
plaintiff; and (4) the program receives federal finan-
cial assistance. McGeshick, 357 F.3d at 1150 (citing 
cases). 

  On the other hand, the prima facie elements of 
an ADA claim depend on a number of factors, includ-
ing the alleged theory of discrimination, see, e.g., 
Fortyune v. Am. Multi-Cinema, Inc., 364 F.3d 1075, 
1082 (9th Cir. 2004) (prima facie elements in Title III 
failure to accommodate case); Hubbard v. Twin Oaks 
Health and Rehab. Ctr., 408 F. Supp. 2d 923, 929 
(E.D. Cal. 2004) (prima facie elements in Title III 
failure to remove barrier case); In re Baby K, 832 
F. Supp. 1022, 1028-29 (E.D. Va. 1993) (prima facie 
elements in Title III denial of participation case), and 
the factual circumstances of the case. See, e.g., 
Mershon v. St. Louis Univ., 442 F.3d 1069, 1076 (8th 
Cir. 2006) (plaintiff must show he was qualified 
academically where failure to accommodate alleged 
in post-secondary education context); cf. Rakity v. 
Dillon Companies, Inc., 302 F.3d 1152, 1164 (10th 
Cir. 2002) (applying McDonnell Douglas burden 

 
  16 To the extent Section 504 was modified between the 
issuance of this Order and the time Shepherd was filed, those 
modifications are immaterial. Compare 29 U.S.C.A. § 794(a) 
(2002) with 29 U.S.C.A. § 794(a) (1998). 
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shifting framework in Title I case “as modified 
to relate to differing factual situations”). As previ-
ously set forth, Plaintiffs in the instant case assert 
three different theories of discrimination under 
§§ 12182(b)(1)(A)(i) (denial of participation), (ii) 
(unequal participation opportunity) and (b)(2)(A)(i) 
(discriminatory eligibility criteria tending to screen 
them from full and equal enjoyment). Accordingly, to 
state a prima facie case of discrimination under the 
ADA and Rehabilitation Act, Plaintiffs must demon-
strate (1) they are disabled; (2) Defendants operate 
places of public accommodation; (3) Plaintiffs are 
qualified for participation in the program or program 
benefits of the public accommodation; and (4) the 
USOC discriminated against Plaintiffs by denying 
them the opportunity to participate in the program, 
by providing them a participation opportunity un-
equal to that afforded non-disabled individuals, 
and/or by using eligibility criteria for program bene-
fits that screens out or tends to screen out the dis-
abled from fully enjoying the program. 

  I have already determined the USOC does not 
operate a “place of public accommodation” or, if it 
does, that the discrimination alleged by Plaintiffs 
relates not to their rights of access to that accommo-
dation or, with the exception of priority access to 
gymnasia or other physical training facilities of the 
U.S. Olympic Training Centers, to the benefits 
thereof, but to their right to participate in and receive 
full and equal enjoyment of membership on a USOC-
sponsored team. Looking beyond those “problems of 
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fit,” however, the question arises as to whether, in a 
Title III case premised on allegations of disparate 
treatment between categories of disabled and non-
disabled individuals in the benefits of an athletic 
program, a Title III plaintiff must, like his counter-
parts proceeding under the Rehabilitation Act and 
Titles I and II of the ADA,17 demonstrate that he is 
both disabled and “otherwise qualified” to receive the 
benefits that form the basis of his claim of discrimi-
nation. Under the circumstances of this case, I agree 
with Defendants that he does. 

  The ADA addresses three broad categories of 
discrimination: disparate treatment, disparate im-
pact, and a failure to provide a reasonable accommo-
dation. E.g. Davidson v. America Online, Inc., 337 
F.3d 1179, 1188-89 (10th Cir. 2003) (making the 
assertion in a Title I employment case). Plaintiffs’ 
allegations in this case are of classic disparate treat-
ment, i.e., that they, as Paralympians, receive re-
duced benefits and fewer privileges than their non-
disabled counterparts purely on the basis of their 
disability. It is clear that in disparate treatment 

 
  17 Compare 29 U.S.C. § 794(a) (Rehabilitation Act, prohibit-
ing discrimination against any “qualified individual with a 
disability” on the basis of that disability), 42 U.S.C.A. § 12112(a) 
(Title I, prohibiting employment discrimination against a 
“qualified individual with a disability”) and § 12132 (Title II, 
public entities shall not discriminate against a “qualified 
individual with a disability”) with § 12182(a) (private entities 
may not discriminate against any “individual . . . on the basis of 
disability,” where the term “qualified” does not appear). 
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cases, an individual must be otherwise qualified to 
receive the benefit he asserts it is discriminatory to 
deny him. 

  The logical explanation for the omission of an 
“otherwise qualified” requirement under Title III is 
that, “in most circumstances, no qualifications are 
required to enjoy a public accommodation as secured 
by Title III.” Mershon, 442 F.3d at 1976. Where, by 
contrast, the nature of a “public” accommodation is 
such that it provides programs only to qualified 
members of the general public, a disabled individual 
must show he is also qualified as an element of his 
prima facie case. See Martin, 532 U.S. at 680 (signifi-
cant in Title III case that, “[i]n consideration of the 
entry fee, any golfer with the requisite letters of 
recommendation acquires the opportunity to qualify 
for and compete in petitioner’s tours”). See also Bow-
ers, 118 F. Supp. 2d at 517, n. 18 (“[w]hile words 
‘otherwise qualified’ or ‘qualified individual’ do not 
appear in the language of Title III, Title II analysis 
can be applicable to Title III claims.”); cf. Bercovitch 
v. Baldwin Sch., Inc., 133 F.3d 141, 154 (1st Cir. 
1998) (finding little significance in lack of “qualified” 
language in Title III). This requirement is consistent 
with the law construing the Rehabilitation Act, and I 
conclude Plaintiffs must prove they were qualified 
individuals with a disability whose disparate treat-
ment can only be explained as discrimination on the 
basis of disability. 

  A plaintiff is “otherwise qualified” under the 
Rehab Act if he “is able to meet all of a program’s 



61a 

requirements in spite of his [disability].” Southeast-
ern Community College v. Davis, 442 U.S. 397, 406 
(1979). To satisfy the prima facie qualification ele-
ment under both the ADA and Rehab Act, Athlete 
Plaintiffs must show that with or without reasonable 
modification to USOC rules, policies, or practices, 
they meet the essential eligibility requirements for 
Olympic benefits. 

 
Appropriate Comparison Group 
– Unified or Separate Program. 

  Plaintiffs contend the necessary eligibility re-
quirement for Olympic benefits is not membership on 
the U.S. Olympic team, but membership on any of the 
three teams under the USOC’s purview under its 
federally mandated charter (i.e., the U.S. Olympic, 
Pan-American or Paralympic Teams). In other words, 
because the USOC oversees a single, comprehensive 
program for that group of elite, world-class athletes 
who participate as representatives of the United 
States in the Olympic, Paralympic or Pan-American 
Games, Plaintiffs contend the USOC cannot discrimi-
nate in its allocation of benefits to that group on the 
basis of disability alone. 

  As previously set forth, Plaintiffs’ characteriza-
tion of the USOC as a single selection and training 
organization charged with allocating programming 
and benefits in a nondiscriminatory manner across 
all Olympic, Paralympic and Pan-American athletes 
is belied by the organizational structure established 
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by the ASA, the USOC’s federal charter and the 
legislative history evincing Congress’s intent in 
enacting both. It suggests – inaccurately – that 
Congress’s 1998 amendments to the ASA did more 
than formalize recognition of the existing Paralympic 
movement and add the Paralympics to the list of 
international competitions to which the United States 
will send representatives. It also ignores the separate 
nature of the participation opportunity that forms the 
historical essence of the Paralympic experience, and 
glosses over the distinction between equality of 
access, in terms of participation opportunity, and the 
quality of that access once provided. Here, the par-
ticipation opportunity for wheelchair athletes is 
clearly provided through a separate (Paralympic) 
program. 

  The cases Plaintiffs cite to urge a comparison 
with the USOC’s “unified” Olympic/Paralympic/Pan-
American “program” do not compel a contrary conclu-
sion because they turn on a denial of access to the 
unified “program,” which is not at issue in this case.18 

 
  18 Both Concerned Parents to Save Dreher Park Center v. 
City of West Palm Beach, 846 F. Supp. 986 (S.D. Fla. 1994) and 
Rodde v. Bonta, 357 F.3d 988 (9th Cir. 2004) involved the 
elimination of programs or facilities for the disabled. In Dreher 
Park, the district court held the elimination of specialized 
recreational programs for disabled children had the effect of 
denying disabled individuals the benefits of the city’s overall 
recreational program in violation of Title II. The court rejected 
the city’s argument that the elimination could not be deemed 
discriminatory because many of its non-specialized programs 
were accessible by the disabled, because the elimination had the 

(Continued on following page) 
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Dreher Park, for example, involved the elimination, 
entirely, of all specialized recreational programs for 
the disabled and the district court’s ruling that plain-
tiffs did not have to establish eligibility to participate 
in a specific recreational program to challenge that 
elimination. The court used wheelchair soccer as an 
example, concluding wheelchair-bound youth did not 
have to establish they were otherwise able “run” or 
“kick” to challenge the program’s elimination, because 
the relevant program benefits they were seeking were 
not simply participation on a soccer team, but the 
benefits of the City’s overall recreational/athletic 
program. 

As a paradigmatic scenario, it may be the 
case that there are wheelchair-bound chil-
dren who cannot meet the ‘essential re-
quirements’ for a soccer team because they 
cannot run or cannot kick a ball. However, 
such an analysis would be persuasive only 
if the full and entire extent of the City’s 

 
effect of denying disabled individuals programming “needed to 
give equal benefits of recreation to persons with disabilities.” 
846 F. Supp. at 991-92. Similarly in Rodde, the Ninth Circuit 
held the shutting down of defendant’s only hospitals designed to 
serve disabled individuals violated Title II because the services 
designed for the general population, while available to the 
disabled, “would not adequately serve the unique needs of the 
disabled who therefore would be effectively denied services that 
the non-disabled continued to receive.” 357 F.3d at 998. The 
“benefits” denied plaintiffs in these cases were the benefits of 
access to meaningful programming, not the quality of access 
afforded (and access, I might add, not challenged as ineffective 
or unmeaningful). 
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recreational program was one soccer team. 
An “essential eligibility requirement” of a 
soccer team may be the ability to run and 
kick, but the only “essential eligibility re-
quirement” of the City’s recreational program 
(which is the sum of a variety of individual 
recreational, social, and educational activi-
ties and programs) is the request for the 
benefits of such a program. (Citations omit-
ted.) Therefore, the only ‘essential eligibility 
requirement’ that Plaintiffs must meet is to 
request the benefits of a recreational pro-
gram. 

Dreher Park, 846 F. Supp. at 990 (emphasis original). 
Here, the USOC has not eliminated its Paralympic 
Team (and doing so would violate its federal charter) 
and the benefits Plaintiffs seek are not of access to 
the Olympic experience or participation in elite 
athletics, but of the quality of their experience as 
Paralympians compared to the experience of non-
disabled Olympians. Dreher Park does not get Plain-
tiffs there. By refusing to couch their claims in terms 
of a comparison of separate benefits under 42 U.S.C. 
§ 12182(b)(1)(A)(iii), there is simply no basis in the 
ASA, ADA or relevant case law to avoid the eligibility 
requirement of Olympic Team membership to claim 
discrimination in the denial of Olympic Team bene-
fits.19 

 
  19 In this regard I agree with Defendants that Does 1-5 v. 
Chandler, 83 F.3d 1150, 1155 (9th Cir. 1996) provides the better 
analogy. In Chandler, the Ninth Circuit ruled the legislature’s 

(Continued on following page) 
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  Next, Plaintiffs argue the criterion used to de-
termine eligibility for Olympic programming (i.e., 
being selected to the Olympic, as opposed to Para-
lympic, Team) is invalid because it is facially 
discriminatory. Resp. at pp. 6-9 (arguing USOC 
eligibility criteria is invalid because it is a proxy for 
facial discrimination and is analogous to the inequi-
ties Title IX was designed to remedy). I find the 
argument somewhat facile and the analogy to Title IX 
inapt. Where factors such as disability or sex render 
individuals unable to participate without a separate 
program or participation opportunity, the question 
becomes one of the effectiveness or equality of the 
separate benefit and not that the creation of the 
separate participation opportunity itself is tantamount 

 
welfare amendments to provide eligible needy individuals with 
dependent children benefits for unlimited duration while 
providing needy disabled individuals benefits for only one year 
did not violate Title II because disabled individuals’ ineligibility 
for the longer term benefits did not turn on their disabled 
status. In so holding, the Ninth Circuit rejected appellees’ 
reliance on Dreher Park to argue the proper characterization of 
the “program” for eligibility purposes was the overall purpose of 
benefitting the needy. According to the Court, the fact that the 
non-disabled needy without dependent children were not 
entitled to funds under the program suggested the proper view 
was of two discrete forms of benefit providing for two discrete 
subgroups of the needy population. As in Chandler, the better 
view of the USOC’s purpose in fostering participation and 
competition in the Olympic/Pan-American and Paralympic 
Games is oversight over two discrete forms of benefits providing 
for two discrete subgroups of elite, world-class amateur athletes. 
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to unlawful discrimination.20 Title III is grounded in 
this distinction, defining discrimination as the impo-
sition of eligibility criteria that tend to screen out the 
disabled “unless . . . necessary for the provision of the 
goods, services, facilities . . . or accommodations being 
offered”; the failure to modify policies “unless . . . the 
entity can demonstrate that making modifications 
would fundamentally alter the nature of such goods, 
service . . . ”; or failing to take steps to ensure the 
disabled are not segregated “unless . . . taking such 
steps would fundamentally alter the nature of the 
good, service . . . ”. See 42 U.S.C. § 12182(b)(2)(i)-(iii). 
See H.R. Rep. No. 101-485, pt. 1, at 58 (1990), re-
printed in 1990 U.S.C.C.A.N. 445, 481 (providing 
illustrative examples such as a rule that prohibits the 
deaf or blind from entering a store or requiring cus-
tomers to present a driver’s license in order to pur-
chase merchandise, because that would screen out 
persons with disabilities who do not drive). Because 
Plaintiffs do not challenge Paralympic programming 
under a separate benefit analysis, their claims hinge 
on the assertion that no valid basis other than invidi-
ous discrimination justifies the “eligibility criteria” of 
being an Olympian to receive Olympic benefits. 

 
  20 See Fitzgerald v. Corrections Corp. of America, 403 F.3d 
1134 (10th Cir. 2005) (in prisoner case, disabled prisoner would 
not have been “otherwise qualified” to receive medical treatment 
in absence of his alleged disability because his alleged disability 
was reason why he was seeking medical treatment in the first 
instance). Accord Chandler, supra, n. 16. 
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The Necessary “Qualification” of being an 
Olympian does not Constitute Discrimination 

under 42 U.S.C. § 1282(b)(2)(A). 

  The method for challenging a qualification as 
discriminatory in violation of the ADA and Rehab Act 
is to show that it either screens out or tends to screen 
out disabled individuals and is unnecessary or nones-
sential. See 42 U.S.C.A. § 12182(b)(2)(A)(i); 45 C.F.R. 
§ 84.13 (analogous Rehabilitation Act regulation for 
challenging criteria that screen out or tend to screen 
out disabled individuals); see also Pottgen v. Missouri 
State High Sch. Activities Ass’n, 40 F.3d 926, 930 (8th 
Cir. 1994) (using “necessary” and “essential” inter-
changeably in qualification analysis). Assuming the 
USOC’s eligibility criteria of being an Olympic athlete 
screens out disabled individuals, the USOC urges it is 
essential to furthering its purpose of training and 
obtaining the best Olympic athletes to represent the 
United States. (Mot. Dismiss at 15.) Plaintiffs re-
spond first by contending a determination of whether 
the USOC’s eligibility criteria is necessary is inap-
propriate at this stage because they have not indi-
cated the existence of an affirmative defense in the 
Amended Complaint. (Resp., p. 14.) Alternatively, 
Athlete Plaintiffs argue the eligibility criteria is 
unnecessary because the USOC mandate of training 
and obtaining the best athletes applies equally to 
Olympians and Paralympians, and therefore “limiting 
benefits to Olympic athletes is not necessary for the 
provision of the benefits being offered.” Id. Both 
arguments fail. 
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  First, where “the applicability of [an affirmative] 
defense [is] clearly indicated and . . . appear[s] on the 
face of the pleading,” a complaint is subject to dis-
missal on that basis. 5B C. Wright & A. Miller, Fed-
eral Practice and Procedure § 1357, pp. 708-10 (3d ed. 
2004). Here, it is apparent from the allegations in the 
Complaint that Athlete Plaintiffs are challenging the 
eligibility criterion used to deny them Olympic pro-
gramming 42 U.S.C. § 12192(b)(A)(i), which invites 
the affirmative defense also stated in that statute 
that such a criterion is permissible if it is shown to be 
“necessary” for the provision of the accommodations 
being offered generally. Id. Accordingly, I turn to 
whether the facts as pleaded render the eligibility 
criterion of being an Olympic Team member “neces-
sary” to the provision of Olympic programming, 
generally. 

  In assessing the necessity of the USOC’s eligibil-
ity criteria for Olympic programming, the “goods, 
services, facilities, privileges, advantages, or accom-
modations” that Athlete Plaintiffs were allegedly 
wrongly denied must be identified. See 42 U.S.C. 
§ 12182(b)(2)(A)(i). Plaintiffs assert the goods, ser-
vices, facilities, and privileges at issue are the finan-
cial and other intangible benefits and training 
priority given Olympic, as opposed to Paralympic, 
athletes. (Pls.’ Resp. at 15.) Plaintiffs plead no facts 
tending to demonstrate these benefits are not “neces-
sary” to the maintenance of the Olympic team, and 
simply rests on the assertion that the eligibility 
criterion of selection to the Olympic, as opposed to the 
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Paralympic, team in order to receive Olympic benefits 
is invalid. 

  It is here that the concern over the characteriza-
tion of the Olympic Training Centers as “public 
accommodations” merges with the necessary ele-
ments of a claim under the Rehabilitation Act and 
ADA. Assuming, for the sake of argument, that the 
ADA requires the USOC to provide anything as a 
“public accommodation,” it is the opportunity to 
represent one’s country in a recognized amateur sport 
in one of three categories of sanctioned (Olympic/Pan-
American or Paralympic) competition. See Martin, 
532 U.S. at 680 (the PGA provides an opportunity for 
any golfer, disabled and non-disabled alike, to vie for 
the opportunity to qualify for the PGA Tour); Henri-
etta D. v. Bloomberg, 331 F.3d 261, 274 (2d Cir.2003) 
(the ADA and Rehabilitation Act viewed as “helping 
individuals with disabilities access public benefits to 
which both they and those without disabilities are 
legally entitled”) (emphasis added). And unlike the 
golfer in Martin who could compete on the PGA Tour 
with accommodation, Plaintiff Paralympians cannot 
and do not purport to be able to compete in the Olym-
pics with or without accommodation. Instead, they 
compete through the separate participation opportu-
nity of representing the United States as Paralympi-
ans. Once afforded access to the benefits of the so-
called “public accommodation” afforded by Congress 
through the ASA, the right to the nondiscriminatory 
provision of Olympic benefits stops. 
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  Simply put, it is irrelevant that the USOC 
chooses to provide Olympic programming only to 
Olympic athletes as long as the gateway to that 
program operates in a nondiscriminatory manner. 
However unfair the fact that the participation oppor-
tunity afforded Plaintiffs as Paralympians does not 
include full Olympic benefits, Plaintiffs are afforded a 
participation opportunity defined by their disability, 
the benefits of which are lesser based not an addi-
tional layer of discrimination but by operation of 
eligibility criteria beyond the reach of the ADA and 
Rehabilitation Act. 

  In short, Paralympic athletes’ expectations for 
the equitable allocation of benefits between Paralym-
pians and Olympians competing on behalf of the 
United States under the auspices of the USOC is not 
a matter which courts, through the ADA, may man-
date or enforce. While much to be desired, such a 
mandate must derive from the legislative branch or 
appropriate agency of the Executive. As urged by 
Plaintiffs’ counsel at oral argument, Title IX and its 
implementing regulations may indeed form an apt 
analogy – not as infusing the ADA with additional 
remedies to then be grafted onto the ASA – but as a 
paradigm for appropriate congressional and agency 
action. 

  Based on the foregoing, I conclude that Plaintiffs’ 
Athlete Claims, which challenge the USOC’s inequi-
table allocation of resources and benefits to them as 
Paralympians compared to those afforded Olympians 
generally, fail to state a claim upon which relief under 
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the ADA or Rehabilitation Act may be granted. I 
therefore GRANT Defendants’ Motion to Dismiss in 
Hollonbeck, 03-cv-1364, which in turn disposes of the 
identical issue presented as a Motion for Summary 
Judgment in Shepherd, 99-cv-2077. 

  These cases will be set for a status conference 
within ten days of the date of this Memorandum 
Opinion and Order to formulate a pretrial plan for 
Plaintiffs’ remaining claims. In anticipation of this 
conference, the parties are to submit a brief status 
report setting forth their respective positions regard-
ing the continued viability of Plaintiffs’ Vie Sports 
Marketing-related claims in the wake of my decision. 

Dated November 16, 2006. 

s/ John L. Kane 
SENIOR U.S. DISTRICT JUDGE 
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UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 
------------------------------------------------------------------------------------------------------------------------------------------------------ 

SCOT HOLLONBECK, et. al., 

  Plaintiffs-Appellants, 

v. 

UNITED STATES OLYMPIC 
COMMITTEE, a federally-
chartered corporation; et. al. 

  Defendants-Appellees, 

- - - - - - - - - - - - - - - - - - - - 

DISABILITY RIGHTS EDUCA-
TION AND DEFENSE FUND; 

  Amici Curiae. 

 No. 07-1053 

------------------------------------------------------------------------------------------------------------------------------------------------------ 

ORDER 

(Filed Feb. 25, 2008) 
------------------------------------------------------------------------------------------------------------------------------------------------------ 

  Appellants’ petition for panel rehearing is denied. 
Judge Holloway would grant panel rehearing.  

  The petition for rehearing en banc was transmit-
ted to all of the judges of the court who are in regular 
active service. Judge Holloway called for a poll on the 
en banc suggestion and the vote was 6-6. Conse-
quently, the suggestion fails. See Fed. R. App. P. 35(a). 
The en banc request is accordingly denied. Judges 
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Henry, Briscoe, Lucero, Murphy, Hartz and O’Brien 
voted to grant rehearing en banc. 

Entered for the Court, 

ELISABETH A. SHUMAKER, Clerk 
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Federal Statutes Prohibiting Discrimination 
“Under” A “Program or Activity” 

Receiving Federal Financial Assistance 

15 U.S.C. § 775 (discrimination on the basis of sex) 

15 U.S.C. § 3151(a) (discrimination on the basis of 
sex, age, race, color, religion, national origin or 
handicap) 

20 U.S.C. § 1681(a) (discrimination on the basis of 
sex) (Title IX) 

23 U.S.C. § 324 (discrimination on the basis of sex) 

29 U.S.C. § 794(a) (discrimination on the basis of 
disability) (Rehabilitation Act) 

29 U.S.C. § 2938(a)(2) (discrimination on the basis of 
age, race, color, religion, sex, national origin, disabil-
ity, or political affiliation or belief) 

40 U.S.C. § 122(a) (discrimination on the basis of sex) 

40 U.S.C. § 14702 (discrimination on the basis of sex) 

42 U.S.C. § 290cc-33(a)(2) (discrimination on the 
basis of sex or religion) 

42 U.S.C. § 300w-7(a)(2) (discrimination on the basis 
of sex or religion) 

42 U.S.C. § 300x-57(a)(2) (discrimination on the basis 
of sex, pregnancy, or religion) 

42 U.S.C. § 708(a)(2) (discrimination on the basis of 
sex or religion) 
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42 U.S.C. § 2000d (discrimination on the basis of 
race, color, or national origin) (Title VI) 

42 U.S.C. § 3123 (discrimination on the basis of sex) 

42 U.S.C. § 3789d(c)(1) (discrimination on the basis of 
race, color, religion, national origin, or sex) 

42 U.S.C. § 5309(a) (discrimination on the basis of 
race, color, national origin, religion, or sex) 

42 U.S.C. § 5891 (discrimination on the basis of sex) 

42 U.S.C. § 6102 (discrimination on the basis of age) 

42 U.S.C. § 6727(a)(1) (discrimination on the basis of 
race, color, national origin, or sex) 

42 U.S.C. § 8625(a) (discrimination on the basis of 
race, color, national origin, or sex) 

42 U.S.C. § 9821(b) (discrimination on the basis of 
sex) 

42 U.S.C. § 9849(b) (discrimination on the basis of 
sex) 

42 U.S.C. § 9918(c)(1) (discrimination on the basis of 
race, color, national origin, or sex) 

42 U.S.C. § 10406(a)(2) (discrimination on the basis of 
sex or religion) 

42 U.S.C. § 12832 (discrimination on the basis of race, 
color national origin, religion, or sex) 

43 U.S.C. § 1747(10) (discrimination on the basis of 
race, color, religion, national origin, or sex) 
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49 U.S.C. § 306(b) (discrimination on the basis of 
race, color, national origin, or sex) 

49 U.S.C. § 5332(b) (discrimination on the basis of 
race, color, creed, national origin, sex, or age) 

 


