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Olhlier :Po JiGDS0m, Jerry Ge1il:iFY, Jesse M~Means, Rudolph Clanton, ami The Br0tbetnood Of 

Mamtemance Of Way Em}i)toyes ("13MWE") and its Allied Eastern Fedteration (he~einafier 

conecti~el¥ refl0llFed to as "the Named PtailEl!tliffs") agai.!m.st CSX Transportation, Inc. ("CSiXT"). 

In mel! Amended Complliamt, the Named P~aintiFfs alleged that CSXT had discriminated 'lfgai;Rst 

the indi~idl!lally Maimed 'Plaintiffs land simi[ady sitl:J!ated African-American employees on tihe basis 

of their race pursaant to 42 U.S.c. §2~(e) ~~., as amended by The Civil Rights Act 0f 1991, 

42 U.S.C. §§1981 and 1981A. 

B. For purposes of this CO,lil'Sent 'Decree .(hereimafier s0metmes "DeGree") ana Fed. 

R. Civ. P. 23{b)(2) and (b)(3), the class is defmed as follows: 

AN African-Americans who, from June 7, 1991 to tile date of Final 
AJl>i(llIOVad: of this Cons:ef;lt D~pl'ee" 1 b.aeve worked, ~e W0I:~g, or 
wiiU work as con~r~ct emp~oyees in CSXT's Otye!l1ating 
Departments2

. 

C. Throughout the negotiati€)1ls l€:~admg to this Consent Decree, 1:he Name d Ptamtlitfs, 

the putative c~ass, and CSXT have at aU times been represented by competeElt cOl!JflSel experienced 

in this type of Tide VII class litiga~ion. For purposes of this Decree, Robert F. Childs, Jr. sllall 

serve as the Lead Counsel for the Plamtiffs ("Plaintiffs' Lead Counsel") and Nicole K. Seligman 

and/or Robert P. Watkins shall serve as Lead Counsel for the defendant ("Defendant's Lead 

1 For purposes of this Consent Beeree, "Final Appmval" shall occtlr$:i\fty (30) days after 
entry of an Order by the District COj\!)Ntfm;a!ldy a~piF@'Vil1!g t!he COB!s€EJt'De€wee if NO ~p]Jeal k(J)ID 

sllch final ap]Df0vaI' is taken, or tlNrty (3i@?'11!Ja)ilS aieF a!l!lap:peals taken have ID€em l'eso~:vedin favor 
of the Decree, whichever is later. 

2 For pUF])oses of this Consent Decree, the term "Opetatmg Depa[:,tm.eDts" refers to the 
Tra!n'spertation, Meclil:anical and Eng:imlee.g E>'el1l~eNts, tll~Ne~w0rk O~ellatiJOlils, Ct!ls!lloRiler 
Service, Setvitce Design, Supply ai11d li$er¥~li>6S mamaJ~~~€Bt, an:d!{~~l'atj0Bs S~p)pOFt Dep>aTIments , 
and alil sim:ii1ar :fmtctiens on CSXT's bl!Jls~EI'eS's umts. 
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Counsel"). 

D. CSXT blas derued £liJlld q@IllJ"iJ,Ril!les to deny that it has diJscr~a*ea (lfgainst Afrioan-

Ameriooos, eiJtBer as imGl~vi(b:la[s or as me:l1iilbers of a class, in any way. Notlwithstandmg mis 

settlemeJ.1lit, CSXT continues to deny any Jiabi!lity pursuant to 42 U.S.C. §20<00e .@t ~., 42 U.S.c. 

§§1981, 1981A or any other statute, cOlil'stimtional provision or common law principle, and asserts 

that fuis Decree is entered into, despite the existence of doubtful and disputed claims, to avoid the 

burden and expense of protracted litig:ation MId to put to rest all matters in controversy between 

the parties. This settlement is not and sh0111d not be construed as an admiiSS[On of any violation 

or wrol11gdomg by CSXT. Moreover, CSXT' s participation in this settlement should not be 

construed as, and. is not, a waiver of any defenses to this or any future action or claim against it 

of any kina whatsoever. 

E. Discovery b.as been COJilm,lllcted by tlite panies. The parties are now desinms of 

implementmg a negotiated resolution of the issl!les raised in this litigation and of entering into a 

settlement that is final and binding upon the parties withol!lt ilie necessity of fl!lrther litigation. All 

the parties and their cOURSel consent to tbe entry of this Decree as a final ood binding settlement 

of this action. Pursuant to this Court's Order, notice of this Decree and of this compromise and 

settlement has been given to the Named Plaimtiffs and dass members. The Court has considered 

said notice (attached hereto as Exhibit "A") and fInds that it satisfies the requirements of REule 

23(e) of the Federal Rules of Civil Procedure. 

F. This Court has considerea the settleme1ilt and the terms of this Decree and fmas that 

they are fallir, reasonable, and just; that the rights of the N aimed Plamtifi's and the class, and each 

member thel'eof, and such other persons as may be affected thereby, are fuUy protected; that the 
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have be€fil satisified; tDatthls Decree is in confonmty with :the Fed:eral N!u:tes of Civil Procedure, 

and in ]l>3!l"ticl!}}ar wittl Rule 23, Fed. R. Civ. P.; and'that this Decree is in no way a deprivation 

of any rights, privileges or terms and conditions of employment of any person. Upon due 

consideration of 1!J;}e provisions of this Decree, aHd of all of the records and proceedings in this 

case, it is hereby ORDElWD, ADJUDGED and DECREED as follows: 

AI,t TICLE leI 
INIUNiCTIVE HLIEF 

A. CSXT ami its officers, agemts and employees are hereby l"es1!famed aIild enj}oiJiled 

from: (1) em,lgagmg in any emptoyment practice pertaining to the Operating Departments 

encompassed wi1llilmtihe aBove class definition which has the purpose or the. effect of violatmg the 

terms of the COIl:seJilJt Decree and/or (2) retaliating against any employee" as prohibited by 42 

U.S.C. §2000e-3(a), for his/her partidpation and/or actions in this proceeding. This paragraph 

is subject to the provisions of Paragraph II. C .1., below. 

B. The terms of this Consent Decree shall mooify and supersede any inconsistent 

provisions in any existing collective bargaining agreement between CSXT ana the BMWE, 

induding National and Federation modifications and letters of clarification and any Memorandum 

of Understanding. The BMWE and the Allied Eastern Federation represent that they have the 

autltority to bimd themselves and all constiment parts and members to the terms and conditions of 

this Decree. Any and all modifications to any collective bargaining agreements between CSXT 

and the BMW'E made by this Consent Decree shall termmate on the expiration of this Consent 

Decree, unless CSXT and the BMWE specifica!lly agree otherwise. However, nothing in this 

4 
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Consent lDeG:ree shaN H1o<iliify or sl!lJlers€<ile atl!I.lYPiaiwisiofl of any coHective bargaml:ng agreement 

between: CSXT anlil any labor organizations not a party to this Decree. To Mile extent anything in 

this Consent Decree can be constnted to conmct with the collective bargammg agreements 

between CSXT anm ooy labor organization n0t a party to this Consent Decree, the collective 

bargammg agreements shall control. Furtililer, nothmg in this Decree is intended to create a past 

practice under The Railway Labor Act. 

C. CSXT shall publish, post and enforce, at the locations at which notices to 

emp~o~ees currently are posted, across its system, the ElEOC notice of fights poster aIile. CSXT 

policies against racial discrimination and harassment. 'These n:otices shall advise emp,loyees 

regardimg the law prohibiting racial discrinmlation and harassment and CSXT's policies against 

racial harassmellt, discrimination and retaliation ("CSXT's Racial Anti-discrimin:ation Policy"). 

These p0licies are attached hereto as Exhibit "B" in a form acceptable to Plaintiffs' and 

Defendant's Lead Counsel. 

1. Any empJoyee com]1>ladni:Jil!g of al~eged racial discrimmation, ineLudting 

harassment, may utilize any internal c0mp}amt pn)cedures of CSXT that may exist or may file 

charges with the EEOC or with any state or local agencies. Individual complaints and any related 

individual retahation claims shan not be considered to raise an issue of compliance or non­

compliance with this Decree. Such comp!laints or claims by class members may give rise, 

however, to the right to file a grievance purslilant to Article II, Section 10 of this Decree. 

D. Within one hundred eighty (180) days of the Final Approval of the Decree (or as 

otherwise provided herein), CSXT shall pmmutgate, in writing, and begin implementing the 

following policies, practices, and procedures in a non-discriminatory manner: 

5 
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CSXT shailll plil!8i;islR an.Cll im~le1iFleli1!t rules, policies, pract!ices, and/or proce-

dares necess3fj' for it to comply fuUy with al[ aspects of this Decree. Once publislJied and 

impleMeli1!ted, CSXT shaH immediately no~if1y its supervisory work force regarding any such new 

rules, policies" practices, and/or procecl!1iues and shall thereafter monitor tlite implementation 

and/or application of these new rules, policies, practices, and/or procedures by its supervisory 

work force in order to assure compLiance with the new rules, policies, practices, and/or 

procedures. 

a. Active3 cont!1act em]!lloyees in the Of)erating Departments sllaM have 

tlle oppormmty to acquire aNd/or enmance their reading, math, and computer skills tmol!lgh 

courses in basiic and/or remedial reaClling aNd math, cmd basic and/or introductory, job-related 

instruction in the operation of compllters, UNder the conditions set forth below. 

b. All active contract employees who have been employed by CSXT 

for at least one (1) year aNd are working at the time of their request to participate are eligible to 

take oille s'Uch course per year on their own time. 

c. These courses wiU be made availab~e in the form of computer 

programs, ailaQiota]l>es, or videotapes, if possible, which participatiNg employees can utilize on 

their own time for educational purposes. Subject to reasonable availability, CSXT will also make 

3 For pl!1flDoses of tihls Consent Decree, "active" employees are those contract employees of 
CSXT wllo llave 1l€eN paid for services FeR(i}ieJ100 i6rom J_e 7, 1991 to the date of Final Atl:]Dfo val 
of this CenseiElit Decree aNa who haveif:ll:etli!>fietl serv:;irees fer CSXT wi1ihm bee (3) mOlil!t:!Rs prio r 
to the date of Fma~ ApiJ!)f@val of 1:his Consent Decree. 

6 
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com]i>l!lteFs amSt/or te~evrsi@Fls accessibJle so fuat mteiFested particiF>a>ting emID~()yees can take t.hese 

courses. 

d. If it is not possible for CSXT to make these com:ses avai1aID~e on 

computers, a!l!lllJii!(!)iapeS, or videotapes, or if partieipating employees can not obtain access to the 

means by whicfu. they can utilize these COlilrses because of their work schedule or work location, 

or in other si1ru'ations at CSXT's discretion, then such employees can nevertheless take such 

courses, on their own time and if available, at local comml!l11ity colLeges, vocational schools, or 

compara1Dle accredited edl!lcational entities. CSXT will reimburse the cost of tuition and books for 

any such course taken after receiving a receipt indicating payment by the employee, provided that 

tlle taking of the course is approved in advance by the Employee Relations Department and 

provided tlJ.at the employee receives a passmg grade or other indication of satisfactory attendance 

and effmrt in the course. The approval of no other supervisor is required in order to take these 

courses. All requests for approval shall reasonably identify the courses and institutions where the 

courses are to be taken and shall be reviewed and ruled upon within thirty (30) days of their 

submission to the Employee Relations Department. Upon individual reql!lest, CSXT shall take 

reasonable steps to help identify acceptable courses, if any, that are reasonably available and 

access~ble to the employee. Subject to the other limitations herein, CSXT also agrees that 

participating employees may repeat such courses, or attend different accredited remedial courses, 

when, in its sole opinion, such active employee has completed and made a reasonable effort to 

pass the courses and such additional remedial programs are necessary to learn the skill. No request 

for such remedial courses will be unreasonably withheld by CSXT. Any class member who feels 

that CSXT has breached the provisions of this General Education and Training Program shall have 

7 
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the ri~ht to grieve pusuant to the: Grir€vauce Pf0(IH~~dlll:fe set forth in Article II, Paragraph 10 

below, and the claim may be pursued omy :in that forum. 

e. CSXT shall provide notice regarding this General Educa~ion and 

Trainmg hIDgFam by builletin, bulletinmg aDd/or other normal CSXT notice procedures. 

3. CRAFT, TECHNICAL AND SIQLLS TRAJiNlNG PRf}GIMM. 

a. CSXT shall through tuition reimbursement make available to active 

contract eJiBptoyees in the Operating Departments, to the extent set forth below, vocational or 

technical skills tr3!i11l.ing in craft fields related to the work performed by CSXT contract employees 

and technical skills traimng related to tlle work performed by contract and entry-level, non­

contract employees by taking courses at local community colleges, vocational schoo~s, or 

comparable edlilcational entities; provided, however, that CSXT shall not be required to provide 

or make available, or reimburse for, training in areas in which CSXT provides in-house training 

or for conductor training. CSXT presently provides in-house training in the following areas, 

among others: engineer training; yardmaster training; train dispatcher training; locomotive 

maintenance and repair; car maintenance and repair; signal maintenance and repair; welding; and 

electronics. CSXT reserves the right to modify, alter, add, or eliminate the above listed courses 

at its discretion at any time. 

b. All active contract employees who have beeR employed by CSXT 

for at least one (1) year and who are working at tlle time of their request to participate are eligible 

to take one slJich course per year on their own llime. CSXT will reimburse the cost of tuition, 

books, and course materials for any such conrse taken after receiving a receipt iRdkating payment 

by the employee, provided that the taking of the course is approved in advance by the Employee 

8 
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Reia~i0ms De}!>a!rtHil€nt amd provided tl1tat theem1'>~€iyee receives a passiElg grade or other indication 

of satisifae~ory atmendance and effort in the course. The determination of whetller any such course 

is sufficiently related to the work performed by CSXT contract and entry-level, non-contract 

employees rests wi1!h CSX'f alone; however, no sllch request shall be unreasonably withheld. The 

approval of no other supervisor is required in order to take these courses. All employee requests 

for approval shall reasonably identify the courses and institutions where the courses are to be 

taken and shaH be reviewed and ruled on within thirty (30) days of its submission to Employee 

Relations. Upon imlividual request, CSXT shall take reasonable steps to help identify acceptable 

courses tltat are reasonably available and accessible to the employee. No requests for such courses 

shall be unreasonably wiiliheld by CSXT. Any class member who feel s that CSXT has breached 

the provisions of this Craft, Technical and Skills Training section shall have the right to grieve 

pursuant to the Grievance Procedure set forth in Article II, Paragraph 10 below, and the claim 

may be plitfsued only in that forum. 

c. CSXT shaH pm vide notice regarding this Craft, Techn.ical aJild Skills 

Trainmg Program. by btl'l.4etin, bulletining and/or oth:er normal CSXT notice p:FOcedures. 

4. TlMINlNG (}IF SWiHRWSC))RlS! AND MANAGiEiRS. 

a. Within the first twelve (12) months following Final Approval of this 

Decree, non-ccmtFact supervisors and managers in CSXT's Operating Departments shall receive 

trai.niJ.\tg on eq1Jlal employment opportunity, to include the following topics: (a) compliance with 

this Decree; (0) equal employment opportunity for African-Americans; (c) racial diversity; (d) 

federal, state lll1d CSXT prohibitions of work place racial discrimination, including hru-assment 

and retaliation; and (e) any other topics that may encourage equal employment in training, 

9 
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promotion, qil!l:Mi(ymg and remi.:m1!l!g Alrican-American emptoyees. Such traHring may be delivered 

in live "discl!lssion" format, video format, written materials, or any combinal~on of these or other 

formats, provided, however, that anysl!lch training shall not be provided to participants solely 

throl!lgh writlen materials. No less than two hours shall be devoted to training on the above topics 

for eacm. participaDt. New supervisors and managers will receive such training within twelve (12) 

months of their entry into a supervisory or management position. Thereafter, at least 2 hours of 

equal employment opportunity training will be provided every other year during the term of this 

Decree to non-contract supervisors and managers in CSXT's Operating Departments. Attendance 

at such trainiBg shall be mandatory for non-contract supervisors and managers in CSXT's 

Operating Departments. 

b. At the time they receive their armual safety traitmlg or at such other 

time as CSXT deems appropriate, employees wOFkin.g as contract supervisors on the day training 

is provided shall receive training on equal employment opportunity. This training shall take place 

at least every other year during the term of this Decree as long as the contract employee is 

working as a contract supervisor at the time training is provided. Attendance at such training sllall 

be mamdatory for such contract supervisors, unless such required attendance would violate a 

collective bargai.niJ1tg agreement. 

c. At CSXT's discretion, the trai:niDg descr~bed in Sl!lbparagraphs 5.a. 

and b. above may be held in conjunction with other CSXT business and may be organized in sl!lch 

fashion as CSXT deems appropriate. 

5. TltAINlNG OlE iIDMiDIiJQ}U~L_iLAifl@JlNf$ :riEft$OiNMtL. 

a. Within six (6) months after the Final Approval of this Consent 

10 
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Decree, CSXT willil develop traini.ng plFograms for members of its Employee Relations staff who 

have substamtive respoBS[bilities related to compliance with fair employment practice laws and/or 

the application of consistency and objectivity in the selection processes of CSXT. Each training 

program. will be implem.ented within ninety (90) days after it is developed and will be re­

administered yearly thereafter during the term of the Consent Decree. Annual training may be in 

a more abbreviated format than the initial trainmg. New Employee Relations staff members with 

such responsibilities shall receive such training within ninety (90) days of their date of entry into 

such position. 

b. TraiNing for Employee Relations staff shtaH include, but not be 

limited to: (1) Federal aDd State equal empl}o;,me1ilt Gpportunity laws; (2) tb.e application of equal 

employment opportl!lJrity laws to typical emp[oyment situations; (3) the terms of and compJiance 

with this Decree; (4) the role and responsibility of the Employee Relations Department and staff; 

(5) diversity of races; and (6) the handling of EED complaints, including the prohibition against 

retaliation. 

6. S!tWER.W$D~Y 'iE~MIl~[G}BRi6GR.:AMS. 

a. CSXT shall plFovi61e active contract employees, who. have been 

emplDyed for at least three (3) years and are wDrking at the time they seek the training, with 

reasDH:a!ble access to trai.!ning videotapes and audiotapes designed to. enhance the supervisory skills 

necessary to. beCDme cDntract and/Dr nDn-cDntract supervisDrs. This training shall be made 

avai[ab~e in the form of existing audiDtapes and/or videDtapes, which shall be provided by the joint 

validatiDn expert, and which cDntract employees can utilize Dn their Dwn time fDr educatiDnal 

purpDses. 

11 
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b. When, in its sole discretion, CSXT decides that it will conduct a 

S1!ipervi!sory Deve}opmemt Program, selection procedures for the Program will be validated 

pursuant to An~c1re II, Paragraph 9 below. 

c. Any class member who feels that CSXT has breacked the provisions 

of trus S\!J!pervilSory Training Section of the Decree shall have the right to grieve pursuant to the 

Gdevamce Proceome set forth in Article II, Pafalgraph 10 below, and the claim may be purslled 

only in that forum. 

7. 

a. As provided herein, CSXT shall provide notice of, access to, and 

equal op.ji>omm:ty for classification-specific training to Maintenance of Way employees who are 

interested in becoming qualified in the "preferred classifications" of the Maintenance of Way 

craft. "Preferred classifications" are Maintenance of Way machine operator positions, excluding 

any suoh positions with pay equal to or lower than trackman pay. CSXT may, in its discretion, 

group different machines into a single "preferred classification" for which employees will be 

permitted to q1!lalify as set forth herein. 

b. CSXT shall determine in good faith the DtImber of quali:ffied 

MainteNance of Way eFl1p~oyees reasonab~y necessary to staff each preferred classification position 

(or group of positions) in each seniority district, region4
, and for all the system gangs in the 

Mamtem.allce of Way craft (the "target number"). (A list of the preferred classification positions 

4 The QEC ProgFam sliall apply to Fegio~l gangs oBly to tlle extent t.blat such gangs are 
establisl!led Of are pefllilii,tted Pl:lfS'l!la>Fl!t to any coillective bargai:amg agreements that may exist 
during the term of this Consent Decree. 

12 
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that may be 1i1ltll~ized is attached hereto as EXhibit I~C".) This target number, which shall not be 

less than three mdividuals per position (or group of positions) per seniority district, region, and 

for all the system gangs (hereinafter sometimes "seniority districts, etc.") will be reviewed and 

adj"l!lsted by CSXT, if necessary, on an annual basis during the term of this Consent Decree. The 

method uti.ilized to determine the target number for each preferred classification position (or group 

of positioms) shall be provided to Plaintiffs' Lead Counsel thirty (30) days prior to the 

impleme:rntatiom of the QEC Program. Should Plaintiffs' Lead Counsel object to the target number 

or the method utilized to determine the target number for any preferred classification position, 

counsel for the parties shall meet and aUempt in good faith to resolve any such objection. 

c. CSXT shall create and publish lists reflecting all Maintenance of 

Way emfll(j)yees m each seniority district, region and system-wide who are currently qualified on 

each Mamtenance of Way preferred classification position (or group of positions) (the "qualified 

list"). In developing tb.e initial qualified list, CSXT will inform employees in the Maintenance 

of Way craft of the need to self-identify as qualified to operate each machine and the procedures 

CSXT will follow thereafter to develop the qualified listS. Employees shall be ranked on the 

qualified list first according to machine operator seniority and then according to Maintenance of 

Way seniority6 if the employee does not have machine operator seniority. This qualified list will 

be published by CSXT in the places and manner in which CSXT normally publishes seniority 

No provisio:n of this COl!1:se:rnJt Decree expands or diminishes emJD,loyee obligati~ns to 
exercise seniority pursuaJi}lt to the nMWE/CSXT collective bargaw:rng (lig,!'eements in order to 
qualify for employee benefit entitLements JDursuant to existing pl'Otective atrUBgements. 

Maintenance of Way seniority refers to an employee's earliest seniority date in the 
Maintenance of Way craft. 

13 
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rosters. Eaoh <luaJtrfied list will be sepaTateiy compiled, revised, and pUlblished annually, starting 

no later than J ool!lary 31, 2000 and each year thereafter on January 31 8t during the term of the 

Consent Decree. The qualified lists will be open to written protest (to be filed with CSXT's 

Director-Employee Relations for the Mamtenance of Way craft) and correction, upon proper proof 

of error, for a period of sixty (60) calendar days from the date of posting. CSXT shall make a 

good faith effort to resolve all written protests to the satisfaction of the parties involved. If any 

protest is not resolved to the satisfaction of the Maintenance of Way class member(s) involved, 

or if such MainteDance of Way class member(s) believe that CSXT has breached the provisions 

of the QEC Program in connection with the qualified list, he/she shall have the right to file a 

grievance pursuant to the Grievance Procedure set forth in Article II, Paragraph 10 below, and 

the claim may be pursued only in that forum. CSXT shall maintain the initial and all revised, 

qualified lists and ensure the accessibility of the current lists to Maintenance of Way employees. 

Upon certification, emp~oyees shaH be given a "Certificate of Qualification" reflecting that he/she 

has been fmma to Be qualified by CSXT p~rsuant to the QEC Program on a particular preferred 

classification position (or group of positions). 

d. In developing the initial lists or subsequently, if the numDer of 

emplo}'lees listed on the initial or any revised qualified list for any particular preferred 

classification position (or group of positions) is determined by CSXT to be less than the target 

number for said preferred classification position, CSXT will, within thirty (30) days after such 

determilnation, notify employees of such determination through normal bulletining procedures, and 

will inform emp,loyees in the applicable seniority district, region or system-wide (for all system 

gangs) where the vacancies on the Qualified List occur about the opening for training 

14 



Case 2:94-cv-00553-UWC   Document 94    Filed 12/17/98   Page 15 of 53

opporNE:ities, pl.!lrsua:E!t to the QfJC Program, uiiii the target number of qualified employees is 

reach.ed for said preferred classification position (or group of positions). Said notice will inform 

all empleyees in the applicable seniority district or region or system-wide (for all system gangs) 

of the particular preferred classification involved, the number of vacancies on the qualified list 

in said preferred classification to be filled, the seniority district, region or system-wide, as 

applicab[e, and the date by which their desire to participate must be submitted pursuant to CSXT's 

normal bulletimng pr0cess. Once the emp10yees' notices of intent to participate are received, the 

determination of the employees to be allowed to train and attempt to qualify for these vacancies 

on the list purslJant to the QEC Program s11all be made by CSXT based on their Maintelilooce of 

Way seniority. Tills procedure will continue until there are sufficient qualified employees to equa I 

the target Ilrl!lmber. Any newly qualified employees will be placed on the qualified lists (initial 

and sUIDsequent) f0r tae applicable preferred classification position (or group of positions) as set 

forth in Paragraph c., above. 

e. All bulletined vacalilcies or new positions in the prefeFred 

classification p0sitions shall be awarded to the highest ranked bidder, from the applicable 

qualified list. 

(1) If there are no bid€lers at an for a preferred class·ification 

position on a sys1tem or regional gang, the Maintenance of Way employee ranked highest on the 

applicabk qualified list where the vacancy exists will be assigned the vacant position. If such 

employee refuses the vacant position, he/she shan be permanently removed from said list and the 

next highest rcmked employee on the apJl>licable qualified list will be assigned the vac ant position. 

This process shall continue until the position is filled or the qualified list has been exhausted. In 

15 



Case 2:94-cv-00553-UWC   Document 94    Filed 12/17/98   Page 16 of 53

no case, however, shaU any employee oe reql!ittetl tb take a preferred classification position which 

is equa-J. to or less in rate of pay than his/her current position. Employees will have the option of 

having their names removed from any region or system-wide qualified list each calendar year, 

provided such option is exercised thirty (30) days prior to January 1 of each calendar year. 

(2) If there are no bidders at all for a preferred classification 

posi6otl in a semority diistrict, the Maintenance of Way employee (active or furloughed) ranked 

lowest on the app~icaNe qualified list will be assigned the vacant position. If such employee 

refuses the vacant position, he/she shall be removed from said applicable qualified list and will 

not be eligible to return to said applicable qualified list for one (1) year. The next lowest ranked 

employee on the a}1lplicable qualified list will then be assigned the vacant position. This process 

shall continue until the position is fined or the qualified list has been exhausted. In no case, 

however, shaH any employee be required to take a preferred classification position which is equ al 

to or less than the rate of pay on his current position. The employee who accepts a no bid 

preferred classification position cannot bid off that position for forty-five (4S) work days. During 

those forty-five (4S) work days, said employee shall be afforded lodging, meal allowance and 

weekend travel pay pursuant to the existing BMWE Travel Allowance Agreement, if the employee 

travels more tfu!an fifty (SO) miles, one-way, from his/her place of residence while protecting the 

assignment. At the end of the forty-five (4S) work day period, the employee will be returned to 

his/her former position if he/she so desires, or he/she can remain on the preferred classification 

position with the understanding that he/she will not be afforded lodging, meal allowance or 

weekend travel pay, except that if he/she is force assigned to a mobile district preferred 

classification position then he/she shall be afforded lodging, meal allowance and weekend travel 
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pay p1!lrsua>11l!t to the appropriate coUeetive barga~n.itBg agreements. 

f. CSXT slftaH lftave the option of providiNg traming for the preferred 

C'lassi1iilcatlon posiltiJons by interactive computer program, videotape, live instruction, or other 

appropriate means at a location of its choosing which is reasonably available and accessible to 

Maintenance of Way employees selected to obtain such training (pursuant to Paragraph d. above), 

if and when the machiIile is utilized in the employee's seniority district. To the extent that On­

The-Job Training ("OJT") is utilized, CSXT will use its best efforts to involve qualified African­

Americans in the training and qualification process. Maintenance of Way employees may be on 

more than one qualified list at a time. Training and certification on one (1) preferred classification 

position per calendar year shall be on company time and at company expense, if the trai1iling is 

in the classroom or OJT. Training on preferred classification positions in excess of one in a 

calendar year, or if such training is condacted by interactive computer program, videotape or 

correspondence course, shall be without pay unl!ess the training is provided during work time; 

however, all certifying will be done on company time and expense. As part of the training 

process, employees will be advised by CSXT of tlleir training deficiencies so that they may 

attempt to correct such deficiencies duriIilg the training process. If CSXT requires an employee 

to take training in which the employee incurs costs in connection with taking such training, CSXT 

will reimburse the employee for all such costs within a reasonable period of time, but no later than 

sixty (60) days after receipt of verification of the payment of such costs. Any Maintenance of 

Way class member who feels that CSXT has breached the provisions of the QEC Program training 

and certification processes shall have the right to grieve pursuant to the Grievance Procedure set 

forth in Article II, Paragraph 10 below, and the claim may be pursued only in that forum. 
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g. The certification c€>Im])Qnent of the QEC Program implemented 

herein shaH be va!1idated pursuant to Article II, Paragraph 9 below. Any and all reports of the 

experts chosen by the parties to conduct the validation studies regarding the process by which 

employees are certified for preferred classification positions in the QEC Program shall be 

provided to Defendant's Lead Counsel, to Defendant's CO, and to Plaintiffs' Lead Counsel as 

soon as prepared by S1Jlch expert. 

h. Any Mamtenance of Way class member who is unsuccessful in 

acquumg cert~fication as a qualified employee on a particular preferred classification position 

pursuant to the QEC Program shall be advised, in writing· and language understandable to 

him/her, of tlle basis and/or reason for his/her lack of success. If any Maintenance of Way 

employee is disqualified from a preferred classification position pursuant to the provisions of any 

appLicable coUective bargaining agreememt or the terms of this Consent Decree, the Maintenance 

of Way emp~oyee shall likewise be permanently removed from the applicable qualified list. 

Copies of all such notices and disqualifications for Maintenance of Way class members shall be 

timely provided to Plamtiffs I Lead Counsel. 

i. Notwiths~aB(!hng the terms of this section of the Consent Decree, 

emergency work of sixty (60) days or less can be performed by CSXT purSUaBt to the terms of 

appiicable collective bargaining agreements and without the necessity of creating a new qualified 

list or mannillg the work with Maintenance of Way employees from any such list. 

8. TRANS\FI1RS ACROSS SUB-mEPAR'FMENTS, DiffiP1W'~N'fS 

ANrn>10lR CMF1." :Ll!NiE1S. 

a. Any employee shall have the right to apply to transfer to contract 
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pos,j,tions in other sul!>-departments, d€l!>artmen:ts, or crafts pursuant to CSXT's published Transfer 

Policy as it may exist from time to time when CSXT is seeking new hires for vacant contract 

positions. Unless otherwise required by law, any qualified contract employee shall receive a 

preference over similarly or less qualified applicants for such positions who are not CSXT 

employees. As between equally qualified employees of CSXT applying for the same position 

pursuant to CSXT's Transfer Policy (mcludmg other Maintenance of Way employees), the senior 

qualified employee shall be awarded the position. In all cases, CSXT reserves the right to select 

the best qualified app~icant. However, if a qualified Maintenance of Way class member applies 

for, but is not selected for transfer to a position, CSXT will provide Plamtiffs' Lead Counsel with 

the objective reason(s) for its decision not to select the Maintenance of Way class member. 

Notwithstamdmg the foregoing, CSXT may deny the transfer of any employee if such transfer 

would be detrimental to CSXT's operations. Any Maintenance of Way class member who feels 

that CSXT has breached the provisions of this Transfer process shall have the right to grieve 

purSUaLlt to the Grievance Procedure set forth in Article II, Paragraph 10 below, and the claim 

may be pursued only in that forum. 

b. Any empi~oyee whv tramsfers pl!lrSDant to Parag['aF'h a. above shall 

be subject to the terms and conditions of any appbcable labor agreements and any requirements, 

policies, and/or procedures of CSXT applicable to the position to which he/she has transferred. 

c. Maintenance of Way employees who transfer to a different 

departmefillt or craFt: pursuant to paragraph a. above will be entitled to retain and exercise their 

Maintenance of Way seniority (i.e. transfer back to their former department or craft) at any time 

within twenty-one (21) days after their transfer. Should any such transferring Maintenance of Way 
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employee decide to transfer back to their prior department or craft within the aforementioned 

twenty-one (21) day period, they will be immediately reinstated to the seniority they had at the 

time they left aBd to the rights his/her seniority permits. Maintenance of Way employees who 

transfer to positions that have initial or t:breshold educational, performance, training, or apprentice 

requirements and who fail to satisfy those requirements more than twenty-one (21) days after 

transferring, may nevertheless exercise their Maintenance of Way seniority to return to their prior 

department and craft with their full seniority and all rights immediately after being notified that 

they have not met the initial or threshold educational, performance, training, or apprentice 

requirements of the new position to which they transferred. Maintenance of Way employees 

transferring to contract positions pursuant to this Paragraph will not be required by the BMWE 

to pay BMWE a.l!les in order to preserve their seniority reinstatement rights as a returning 

employee. 

d. MamteID:aIl€e @fWay class members who meet t1i1e qtlalifications for 

a condl!lctor position will be eligible for reimbursement by CSXT for the cost of tuition and book s 

for conductor trai:niEl!g courses in accordance with the provisions of Article II, Paragraph D. 2. d. 

above, unless CSXT offers an in-house conductor training program. 

e. The rights contained in Paragraph c. above apply only to the first 

transfer by a Maiffil!temance of Way employee pursuant to this Consent Decree. Any subsequent 

transfers by Mai.fttenance of Way employees shall be pursuant to CSXT's published Transfer 

Policy, as it exists from time to time. 

f. The right of MamtenaIlce of Way employees to transfer pursuant to 

this P8!iagF8f>h does not create any obligation for said employees to do so. 
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9. V ALIBAi)I(@~ ~IF ~iID$jJS ANI) BiROCI:Dlt.YRS. 

a. Within one hundred aJ!ld eighty (180) days of Final Approval of this 

Consemt Decree, Lead Counsel for the Plaintiffs and Lead Counsel for the Defendants (or their 

desilignees) shall meet with the validation expert chosen by the partie s and determine the selection 

and/or promotion tests and procedures to be validated. Thereafter the chosen tests and procedures 

(including the criteria utilized by CSXT regarding same) shall be validated by the joint validation 

expert, unless CSXT can demonstrate to the satisfaction of the expert that the test and/or 

procedure has already been validated or does not have a disparate impact against African­

Americans. All costs of validation shall be borne by CSXT. 

b. The validation expert chosen by the parties win provide Plaintiffs' 

and Defenclrant's Lead Counsel and the Compliance Official appointed pursuant to Article ill with 

sufficient information and documentation to show that the selection criteria and procedures are 

valid and minimize any adverse impact against African-Americans to the extent practicable. 

c. Except as peI"IDitted in sUibparagraph d. below, no written or verbal 

test shalll be given to any member of the class once the joint validation expert determines sa id test 

to be invalid. 

d. CSXT may contim!le to use the FRA test, its Operating Rules test, 

its Safety Rwles test, aEld the tests listed on Exhibit "D", which tests affect public or employee 

health or safety, wifttout having to validate these tests. If CSXT develops or implements any 

additioHal traiIDng tests which it feels affect public and employee health and/or safety, Plaintiffs' 

Lead Counsel shall be provided a copy of such test sixty (60) days prior to its use by CSXT. If 

Plaintiffs' Lead Counsel believes in good faith that any such test does not legitimately affect publi c 
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and employee .htealith and/or safety, he shall notifY Defendant's Lead Counsel and the Compliance 

Official of his beHefs in this regard. Within ten (10) days after giving such notice, Plaintiffs' Lead 

CouJilSel and CSXT's designee shall meet and attempt in good faith to resolve any such dispute. 

If the displ:lte is not resolved by this process, the parties shall refer the final decision as to whether 

the test affects p1!lblic or employee health or safety to the jointly selected validation expert. 

e. By October 1, 2000, CSXT shall establish guidelines for the 

admims'tration of the tests set forth in Paragraph d. above to assure that they are administered to 

its emp~oyees aE.d graded in a fair and impartial manner, with answers and standards of 

performance being the same, company-wide, for the same positions. Lead Counsel for the 

Plaintiffs shall be provided said guidelines thirty (30) days prior to their implementation or 

change. Any class member who feels that CSXT has breached the terms of this subparagraph d. 

shall have the right to grieve pursuant to the Grievance Procedure set forth in Article II, 

ParagFaph 10 below. 

10. Oa!Ev,ANOE DR!@;~ED)UR:!E. 

a. Any aE.d all claims of Named Plainti,ffs and class members involving 

maMiefs of mt€11J!)fe~tion of or compliance with the terms of this Decree (hereinafter referred to 

as a "daim" or "claims") shall be conclusively resolved through the following grievance 

procedl:lre, whkh s1lall not be utilized for any other purpose: 

(1). Within ninety (90) days of the Final Approval of this Decree, 

CSXT shall Glesigiilate an employee(s) as Grievance Officer(s) (hereinafter "GO"). CSXT shall 

use its best efforts to appoint and maintain in office individuals who will be effective in carrying 

out the duties and Fesponsibilities of the GO. The GO may be removed or changed from time to 
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time at tke so~e d~scretion of CSXT, provided that there shall be a desigRated GO for the duratio n 

of this Decree. In the event that the GO ceases to function in that role, CSXT shall designate a 

replaC€ment GO as soon as practicable, but no later than ninety (90) days after the GO ceases to 

function in that roie. 

(2). 'file fo~lowing procedure shall apply in selecting the GO: 

(i) CSXT shall use its best efforts to appomt an iE.diividual 

who will be effective in carrying out the duti.es and responsibilities of the GO as set forth herein. 

(ii) Prior to appointing an individua~ for the GO position, 

CSXTsb:aH proviCllre P~aintiffs' Lead CmlDsel with a resume including the identity, background, 

experience and quabficatiJons of the individual the company intends to appoint to the position. 

Within two (2) weeks of receiving the resume, Plaintiffs' Lead Counsel may meet with the 

designated indiiviclual to enable him to provide his views regarding the individual's qualifications 

and suitability fOf the GO position to Defendant's Lead Counsel. Counsel for CSXT may be 

present at SUCR meeting. Notwithstanding this process, the decision of appointing the GO shall 

be CSXT's. 

(3). All claims must initially be submitted to Plaintiffs' Lead 

Counsel f0f pI'0Ces'smg pursuant to this Grievance Procedure. All such claims must be affirmed 

by the claimant as true and correct to the best of their knowledge. All claims shall in turn be 

submitmed, in writing and sworn to by the claimant, to the GO by Plaintiffs' Lead Counsel within 

forty-five (45) days of the occurrence or event giving rise to such claim, unless a later date is 

agreed to by P~alintiffs' Lead Counsel and the GO. All claims shall specify the provision(s) of the 

Decree allegedly violated and shall set forth the facts and persons involved. Claims shall only be 

23 



Case 2:94-cv-00553-UWC   Document 94    Filed 12/17/98   Page 24 of 53

presented to nlle GO if Plamtiffs' Lead Counsel in g@od faith after initial investigation believes tha t 

a failure to comply with the terms of the Decree has occurred. 

(4). The GO shall receive all claims from Plaintiffs' Lead Counsel 

and shaH, within stixty (60) days of receipt, investigate such claims. To that end, the GO or his 

designee is empowered to interview witnesses, gather and examine available documents and 

records, and do aU things necessary to fully investigate all such claims; provided, however, that 

the GO or his designee may only interview the claimant in the presence of Plaintiffs' Lead 

Counselor his designee. In the event of such an interview, CSXT may also have a lawyer present. 

The GO shall have no authority to negotiate or agree to any change in the terms of this Consent 

Decree. 

(5). Within fifteen (15) days after tlte completion of the 

investigation, the GO and Plaintiffs' Lead Counsel, or his designee, shall meet or confer by 

telephone and exercise their best, good faith efforts to resolve the claim. If CSXT chooses, an 

attorney for CSXT may participate in this meeting. At this meeting, the GO shall provide 

Plaintiffs' Lead Counsel, or his designee, with a summary report of the investigation. The 

summary report shall set forth the relevant facts, all witnesses and documents relevant to the facts, 

and a recommended resolution of the claim. The presentation of evidence at the grievance 

hearing, if one is necessary, shall be limited to the witnesses and documents set forth in the 

summary report, unless otherwise agreed to by the parties. Within thirty (30) days of receipt of 

the summary report, Plaintiffs' Lead Counsel, or his designee, shall have the right to talk with 

all witnesses and review all documents set forth in the summary report, after giving notice to GO 

of his/her intent to do so. The GO or his designee may attend any such witness interviews or 
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Gocume:m.t reviews if he/she so desires. 

(6). Any agreement resolving a claim shaH be reduced to writing, 

shall be made a part of the complaining employee's personnel record and shall not be subject to 

further review or proceedings of any kind. 

(7). The GO shall have the authority to rec0mmend appropriate 

relief, indllldmg monetary relief, to be awarded to any claimant class member who the GO 

concludes has been tlle victim of a violation of the terms of this Decree. 

(8). If after good faith efforts to do so, Plaintiffs' Lead Counsel, 

or his designee, and the GO, or his designee, are unable to reach a mutually satisfactory resolution 

of a claim, Plaintiffs' Lead Counsel, or his designee, may, but is not required to, refer the matter 

to a single arbitrator agreed to by the parties and supplied by the American Arbitration 

Assodation ("AAA") from its roster of arbitrators and whose primary area of experience is in the 

field of arbitrat:iJ!JJg disputes arising under coHective bargaining agreements, by serving a "Notice 

of Intent to Arbitrate" on the GO and the office of AAA. Any such Notice must be postmarked 

within thirty (30) days of the meeting set forth in Subparagraph a. (4). above. The Notice of 

Intent to Arbitrate shall have attached to it a copy of these Grievance Pro cedures and the original 

claim of non-compliance presented by Plaintiffs' Lead Counsel, or his designee, to the GO. In the 

event of a decision to refer the matter, Plaintiffs' Lead Counsel, or his designee, shall send the 

GO a report setting forth the areas of disagreement. 

(9). If a smgle arbitrator cam:tot be agreed upon, the parties shall 

request a panel of five arbitrators from AAA by serving a "Notice of Intent To Arbitrate" on the 

GO and the ofTice of AAA at 2200 Century Parkway, Suite 300, Atlanta, GA 30345. Any such 
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Notice mUlst be postmarked within thirty (30) days of the meeting set forth in Subparagraph a. (4) . 

above. The Notice of IHtent To Arbi,trate shall be attached to a copy of these Grievance 

ProceGtures and the original claim presented by Plaintiffs' Lead Counsel to the GO. Upon receipt 

of the list retl6cting the five proposed arbitrators, counsel for CSXT and Plaintiffs' Lead Counsel, 

or his <itesignee, with CSXT going first, shall strike alternatively until only one arbitrator is left. 

In subsequent arbitrations involving the same or a different claimant, the parties will alternate 

having the first strike. The arbitrator selected shall serve as the arbitrator for the claim. The 

grievance hearing shall be held within forty-five (45) days after the postmaF ked date of the Notice 

of Intent to Arbitrate unlress otherwEse agreed to by the parties. 

(10). The submission to the arbitrator wii)t[ be by written affidavits, 

exhibits, briefs, allld argument, unless an evidentiary hearing is requested by one of the parties. 

Notice of a request for evidentiary hearing shall be submitted within five (5) days of receipt of 

the Notice of Intent to Arbitrate. The decision of the arbitrator shall be fmal and binding on the 

parties and shall be filed with the Clerk of the United States District Court for the Northern 

District of AlaBama. 

(11). Each party sha)l pay its own costs and e~penses, induding 

attorneys' fees. The costs of the arbitrator, the court reporter, if one is req1Jired, and the hearing 

room shall be paid by the losing party. The arbitrator shall determine in each arbitration who is 

the losmg party. 

(12). For all claims of Named Plaintififs aNd class members arising 

out of this DecFee, tliJis Grievance Procedure shall be the exclusive remedy and shall supersede 

any otker remedies provided by any collective bargaining agreements, the common law, or any 
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state or federal stallite. These proceolfl'es are solely for resolving claims covered by this Decree 

and shall not be lised for grievances arising uEder any appbcable collective bargaining agreement. 

b. Complaints that CSXT, as a matter of policy, practice or procedure, 

has not imp~emelilted the provisions of this Decree, as required herem, are not included within the 

types of claims covered by the Grievance Procedure set forth in Article II. D. 10. a. above. Any 

such claims may o'l!lly be raised with the Court by Plaintiffs' Lead Counsel. 

11. NOTICE TO I\1"'L@i:ffiiES RlEGARDING CON'fMCT POSI~iiONS. 

a. CSXT shall provide one or more locations at each reporting site 

wiiliin each cOliltFact seniority district in the Operating Departments at which all bulletins issued 

for vacant, permanent, Operating Department contract positions in that seniority district pursuant 

to the applicable collective bargaining agreement will be available for review. These locations 

must be reasonably accessible to active and furloughed employees. CSXT shall also provide 

appropdate notice regarding the avaE13!IDi1l'i:ty of sluch information by bulletin, bulletining and/or 

other normal CSXT notice procedures. Employees will be responsible for checking the job 

bulletms at each reportiE:g location estabHs'oed by CSXT. 

b. CSXT shan also establish an "800" number with roU-over (or "HiIlrnt 

Group") capacity sl!lfficiel'l!t to receive projected calls from and convey information to active and 

furloughed Maintenance of Way contract employees who may call in order to receive taped 

information regarding vacant, permanent Maintenance of Way contract positions outside of their 

seniority district. CSXT shall also provide appropriate notice to Maintenance of Way employees 

regardmg the "800" number by bulletin, bulletining and/or other normal CSXT notice procedures. 

Employees will be responsible for caning the "800" number(s) to learn of existing vacancies. 
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c. CSXT shan make a good faith effort to assure that all appropriate 

persomrei as set for1ih in Paragraphs a. and b. above shall have reasonable access to reporting sites 

and "800" nUllilber(s) where vacant, permanent contract positions in the Operating Departments 

can be reviewed. 

12. NG,[]j(;E l'Qiffi1_I;@~ES RGARiDiDNIG NON,.G@NlERACT 
p,~$lmIl(D)N$. 

a. CSXT shall provide one or more locations at each reporting site 

within ~ach contract semority district in tbe Operating Departments at which notices for vacant, 

full-time, entry level, non-contract positions in the Operating Departments are posted pursuant to 

CSXT's job postmg policy. These locations shall be reasonably accessible to contract employees. 

CSXT shall also provide appropriate notice regarding the availability of such information by 

bulletin, buUetiEing, and/or other normal CSXT notice procedures. Employees will be 

responsible for checking the job postings at the locations established by CSXT. Openings for 

vacant, full-time, entry-level, non-contract positions in the Operating Departments may be 

published on the computers in accordance with the applicable CSXT postiDg policy or practice. 

b. CSXT shall also eS1!ablish an "800" number with roll-over (or "Hunt 

Group ") ca)l>adty sufficient to receive projected calls from and convey information to active, 

contract employees in the Operating Departments who may call in order to receive taped 

information regarding vacant, full-time, entry-level non-contract positions in the Operating 

Departments that are posted pursuant to CSXT's job posting policy or practice. CSXT shall 

provide appropriate notice regarding the "800" number by bulletin, bulletining and/or other 

normal CSXT notice procedures. Employees will be responsible for calling the "800" number(s) 
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or checkmg the COllB.pa,tlers to learn of existing vacancies. 

c. CSXT shall make a good faith effort to assaife that all appropri:ate 

persomel as set fortht in Paragraphs a. and b. above shall have reasonable access to reporting sites 

and "800" number(s) where vacant, full-time, non-contract positions in the Operating Departments 

can be reviewed. 

~'!}({!lt:,iE lIil 
AJi)MINlST~'flJ~"01F CONSENT DECREE 

A. This Decree shall become effective after Final Approval as defmed herein. 

B. Within ninety (90) days of Final Approval of the Consent Decree, CSXT shall 

designate a Comp~iance Official ("CO") who shall be charged with the overall responsibility for 

monitoring compliance with the terms of the Decree. The Compliance Official shall report directly 

to a senior executive of CSXT. At CSXT's sole discretion, one individual may perform the 

functioDs of b<i>tR tlae GO and the CO. 

1. In the event that the Compliance Of,ficial ceases to function in that rote, 

CSXT shaH desigililate a replacement Comp[iance Official as soon as practicable, but no later than 

ninety (90) days after tbe Compliance Official ceases to function in that role. 

2. The following procedure shall apply in selecting the Comp~iaDce Official: 

a. CSXT shaH use its best efforts to appoint an individual who will be 

effective m. canymg out the duties and responsibilities set forth in Paragraph 3. 

b. Prior to app0inting an individual for the Compliance Official 

positioN, CSXT skall provide Plaintiffs I Lead Coansel with a resume including the identity, 

backgrolilld, experience and qualifications of the individual who the Company intends to appoint 
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to the positicm. Within two weeks of receiving the resume, Plaintiffs' Lead Counsel may meet 

with the designated individual and provide his views as to the individuals' qualifications and 

suitabi11ty for the Compliance Official position. Counsel for CSXT may be present at any such 

meeting. Notwithstanding this process, the decision as to the identity of the Compliance Official 

shall be so~eiy CSXT' s. 

3. The Compliance Official shall use his/her best efforts to fairly assure 

CSXT's imp~ementation of and compliance with the provisions of this Consent Decree. 

a. For purposes of this Section, best efforts to fairly assure shall include 

(1). Overseeing and monitoring the develoJlmeEl!t, establishment, 

and/or imp~eme1iltanion and revision of the General Education and Training Program pursuant to 

Article II Section. D. 2. of the Decree; 

(2). Overseeiflg and mooitIDring the develo~meDt, eSltabHs1Mnent, 

and/or imJi>~ementation, and revision of tme Craft, Technical and SldUs Training pursuant to 

Article II Section D.3. of this Decree; 

(3). Overseeing and monit0ring the development, establishment, 

and/or imp~emeDtation, and revisien of the Qualiified Employee Certification Program pursuant 

to Article II Section D. 7. of this Decree; 

(4). Overseeing and monitoring the development, establishment, 

and/or impilementatii:on and revision of the Supervisory Training Programs pursuant to Article II 

Section D.6. of tlt~s Decree; 

(5). Overseeing and monitoring the Transfer of class members 
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purSU3.1il!t to Artkle II Section D. 8. of this DeGree; 

(6). Overseeing ana monitoring the implementation of val~da{ed 

tests and selection procedures pursu.ant to Article II Section D.9. of this Decree; 

(7). Ensuring the implementation and moElitoring of the Grievance 

Proce(!},l!lfe set forth in Article II Section D.lO. of this Decree; 

(8). Overseeing a:nd monitoring the irn}}lementation of Notice 

Procelll1!l!l'es For Coatract And Non-Contract Positions at CSXT pursuant to Article II Sections 10., 

11. and 12. of this Decree; 

(9). Overseeing a:tild monitoring the development and 

implementaUioa of any training programs for existing supervisory employees of CSXT, including 

diversity trammg, racial discrimination and harassment training, and training regarding the terms 

of this Decree; 

(10). S1JIButtmg to Plaimtiffs' Lead Counsel progress reports and 

other momtormg matterial specified in Article III, Section C. of this Decree. 

4. On at least an: annual basis, the Compliance Official shaH meet with the 

highest raJiIking officer in each Operating Department of CSXT to review the performance of the 

department regM'diing compliance with this Decree. The highest ranking officer in each Operating 

Departme1lt will in turn take all reasonable steps to ensure compliance with this Decree by all 

CSXT officials in his/ber department. 

C. Beginning on January 31, 2000, or sllch later date as the paFties shall agree, and 

continuing each calendar year thereafter daring the term of this Decree, CSXT shall provide the 

following reports to Lead Counsel for the Plaintiffs, except that in no event shall CSXT have an 

31 



Case 2:94-cv-00553-UWC   Document 94    Filed 12/17/98   Page 32 of 53

obligation to incLude data in the fIrst report fot iiity ii>eriod prior to the appointment of the CO: 

1. Promotions and tllans,ters: 

a. All full-time vacancies for Assistant Foreman and Foreman in the 

EElgineerinlg Department, Contract Foreman in the Mechanical Operations Department, and 

Assistant Chief Dispatcher, Chief Dispatcher, and Yardmaster in the Transportation Department, 

fIlled during the preceding calendar quarter in CSXT I S Operating Departments, including the titl e 

of the vacant position, the seniority district where the vacancy occurred, the dates the vacancy 

occurred and was fIlled, the name, social security number, race, prior seniority district, and prior 

position title of the individual awarded the vacant position, the date of the bulletining of the vacant 

position, and the name, social security number, race, present position title, present seniority 

district, and all applicable seniority dates for each applicant for each such vacancy. If aily such 

vacancy is awarded to a class member, only the title of the vacant position, the seniority district 

where the vacancy occurred, the dates the vacancy occurred and was fIned, the name, social 

security number, race, prior seniority district, and prior position title of the individual awarded 

the vaCaJait position Reed be provided. 

b. All contract vacaneies in the Operating Departments filled during 

the pr€)cediBg calendar quarter pursuant to the Transfer procedures set forth in Article II, 

Paragraph 8 of tllis Decree, including the title of the vacant position, the seniority district where 

the vacancy occurred, the dates the vacancy occurred and was fIlled, the name, social security 

number, race, prior seniority district, prior position title, and all applicable seniority dates for the 

individual awarded the vacant position, the date of the bulletining or posting of the notice 

regard1EJ.g the vacant position, and the name, social security number, race, present position title, 
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present seruority district, and all awplicable sel]iofity dates for each ind~vidual attempting to 

transfer to each such position vacancy. If any such transfer is awarded to a class member, only 

the title of the vacant position, the semority district where the vacancy existed, the dates the 

vacancy occurred and was filled, the name, social security number, race, prior seniority district, 

and pri(])r position title of the individual transferred to the vacant position need be provided. 

c. All first and second level non-contract vacancies in the Operating 

Departments filled during the preceding calendar quarter, including the titles of the vacant 

positioflS, the 10catioBs of the vacancies, the dates the vacancies occurred and were filled, the date 

of the bulletini!ng or posting of the notice regarding the vacant positions (if any), and the name, 

social security number, race, and present position title for each individual applying for each sl1ch 

positiON vacancy. 

d. If an African-American is not selected to fiU the vacancy, the reason 

or reasons for tl11e nOD-selection of any class member identified in Article III, Paragraphs C.I.a. 

through c. above sflall also be provided in non-conclusory terms. 

2. Work Force Analo/sis: 

a. By January 31, 2000, and once each year then~after <during the term 

of this Decree, CSXT shall provide to Lead Counsel for the Plaintiffs, a summary of the racial 

composition of the contract positions in the Operating Departments as of November 30th of the 

precoomg year. 

b. By Jal'luary 31, 2000, and once eacfu. year thereafter during the term 

of this Decree, CSXT shall provide to Lead Counsel for the Plaintiffs, a summary of the racial 

composition of the entry and second level non-contract positions in the Operating Departments 
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of CSXT as of November 30th of the preceding yi'£ar. 

3. CSXT shall retain for one calendar year all records and documents from 

which the reports in Article III, Paragraph C. are derived. During the period of their retention, 

such records and documents will be made available to the Plaintiffs' Lead Counsel at CSXT upo n 

reasonable request for the inspection and/or copying of same. Any such requests shall be 

subrmtted to the CompHance Official, who will provide reasonable access to such records and/or 

documents. 

D. The Plaintiffs' Lead COlliIlSel, or his designee, shall be provided access to all 

information reasonably necessary for them to monitor compliance with the terms of this Decree. 

ARTICLE IV 
CLi\SS ~l,1EF 

1. CSXT will seEd to each Named Plaintiff and each class member, by bulk 

mail, me "Notice of Hearing to Consider and Approve Consent Decree"; "Statement of Claim 

Form" and "Opt-Out Form" (Exhibit "A", "E", and "F", respectively) on which each class 

member must state all claims of racial discrimination arising between June 7, 1991 and the present 

which they kave against CSXT. 

To receive any relief ooder tlHs Decree, class members IElllSt complete and 

submit a Statement of Claim Form. Said Form must be received by the Clerk of the United States 

District Court for the Northern District of Alabama, Southern Division by the close of business 

on December 14, 1998. A class member's failure to completely fill out and timely submit the 

Statement of Claim Form as set forth above will result in the loss of a 11 class monetary relief due 
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to said class m.ember under this Decree, umess die Class member demonstrates that he/she was 

prevented from comp~etely filling out or timely filing by circumstances beyond his/her control. 

The Named Plaintiffs shall not be required to file a Statement of Claim Form. The Statement of 

Claim Form should be mailed to: 

Clerk, United S1ia1ies District Coart 
Northern Dis,IDJ,it@t of }UaBama, ~0l!l'th.em Division 
1729 North 5t!fu: Avemtte 
Birmingham, Al~a1li>ama 35203. 

2. Any class member may request to opt-out or be e~dtlded from the 

settlement embodied in this Decree by filling out an "Opt-Out Form" (attached hereto Exhibit 

"F"). Said Opt-Out Form must be received by the Clerk of the United States District Court for 

the Northern District of Alabama, Southern Division by the close of business on December 14, 

1998 at t1te foHowmg address: 

Clerk, Uli!:]Eetli States nitstrict Court 
for the N@d€FU .ID$s1!r[~t of AlaBama 
1729 Ni@t1lH 5#1 A V€E!1!Ie 

Binnmgibam, AL 35203 

All claims of class members who do not reql!lest to opt-out from t1tis Decree will be deemed to be 

conchls[vely resolved through the procedures and remedies set forth in this Decree, and such class 

members will be forever barred from pursuing any claim against CSXT for any race and/or color 

discri1::l:rination covered by the terms of this Decree occurring prior to the date of Final Approval 

of this Decree. 

B. Set-1llreUIeRt FURd 

1. Ten (10) busmes!s days after the Court enters an Order preliminarily 

approvmg tllis Consent Decree, CSXT will deposit the sum of $25,000,000.00 in an interest-
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bearing tms:t account in 1lfu.e Souml'mst Baook of Ala@ama, N.A., Birmingham, Alabama, in the 

name of "Gordon, Silberman, WiggiJils & Childs, as counsel and trustees for the Named Plaintiffs 

and class members". Collectively, these funds, plus accrued iinterest, shan hereinafter be referred 

to as me "Settlement Fund." If this Decree is not ultimately approved, or if CSXT elects to 

withdraw from or to reNegotiate this Consent Decree pursuant to Article VII D., CSXT will be 

entitled to prompt and complete reimbursement of all sums deposited into the Settlement Fund, 

including all interest earned. No disbursements shall be made from the Settlement Fund until 

Lead Counsel for both Plaintiffs and CSXT have notified SouthTrust BaBk, in writing, of Final 

Approval of this Decree and the amOl!lnt to be retained by SouthTrust Bank to reimburse CSXT 

pursuant to Article VII D. for opt-outs who file EEOC charges or la wsuits against CSXT, unless 

the partires agree to the contrary in writing. In the interim between deposit and withdrawal, the 

Settlement Fund will accumulate at the market rate of interest paid for such deposits. CSXT is 

not and will not be responsible for any interest payment to any Named Plaintiff or class member 

on any amOl:.IDt of monetary relief except to the extent it is paid from the Settlement Fund. The 

interest earned by the Settlement Fund from date of deposit until the [mal conclusion of this matter 

will be utilized to pay the administrative costs, including legal costs, associated with this Decree 

as set forth in Article VI. B., below. CSXT I s obligation with respect to this Settlement Fund will 

be met in fulll!lpon receipt by SouthTrust Bank of the above-referenced $25,000,000.00 deposit. 

2.(a) Counsel for the Plaintiffs are hereby specifically authorized and directed to 

pay $12,518@,(%)0.00 from the S,ettlement Fund as monetary relief to the Named Plaintiffs and .. 
class members in this case in accordance with the foregoing (such portion 0 f the Settlement Fund 

to be k::lilown as the "Class Fund"), and are held harmless to any and all persons for the use and 
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payment of the total sum deposited in accordance with the terms of this Decree. The total 

monetary relief to be paid to each Named Plaintiff and each class member completely filling out 

and timely filing a Statement of Claim Form in this case shall be within the sole and exclusive 

judgment of Plaintiffs' Lead Counsel. All applicable federal, state, and local taxes, payroll and 

other wage obli:gations payable by the employee or CSXT shall be paid from this Class Fund, as 

set forth herein. CSXT and its employees and counsel are held harmless for the payment of any 

monetary relief hereunder, including the Plaintiffs' attorneys' fees and expenses. 

(b) All distributions from the Class Fund to a Named Plaintiff or individual 

class member, apart from the distribl!ltions set forth in Article IV. B. 4. below, shall be allocated 

as follows: 70% non-wage compensatory and other personal injury damages; 15 % back pay; 5 % 

fringe benefits and 10% prejudgment interest. Before each such distribution, and if Plaintiffs' 

Lead Counsel so chooses, Plaintiffs' Lead Counsel shall advise CSXT of the amount to be 

distribl!l!ted pursuant to this formula. CSXT shall then compute for Plaintiffs' Lead Counsel the 

total amount of taxes payable for federal, state and local payroll and other wage obligations, and 

CSXT smail provide such information to Plaintiffs' Lead Counsel for each such distribution. 

Distributions shaH then be made to Named Plaintiffs and individual class members, less the 

amount to be set aside for such tax obligations. Plaintiffs' Lead Counsel is specifically authorized 

and directed to deduct and/or withhold such tax obligations from each distribution and maintain 

them in the Settlement Fund until such time as they are to be paid as required by law and then to 

take all necessary steps to assure payment. If requested by Plaintiffs' Lead Counsel, and based 

on the information provided, CSXT win perform the administrative task of preparing the 
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necessary tax forms with respect to witlriholdmg and employment taxes for the appropriate 

government entities. If payment is not made through CSXT, Plaintiffs' Lead Counsel will provid e 

CSXT with Notices of such payments. 

3. As a condition prece€tent to the receipt of any monetary relief uNder the 

provisioNs of this Decree, the Named Plaintiffs and all class members must execute a release and 

waiver exempting CSXT from any liability to the date of Final Approval of this Decree regarding 

any alleged race discrimination. Said release and waiver shall contain a confidentiality provision 

prohi1i>itiE:g tlle claimant from disclosing the amount of recovery andlor the terms of this Decree. 

Upon payment, each recipient must also execute a "satisfaction of judgment form". Failure to 

obtain an individual release and waiver from any Named Plaintiff or class member shall, in no 

respect, undermine the full force and effect of the release of CSXT contained in Article VII. 

4. Prior to allocating any portion of the monetary relief from the Class Fund 

to the NaIIiled PLaintiffs and class in this case, the Class Fund shall be reduced by the following 

amoulllls: 

a. The amount of twenty-five thousalld donars ($25,000) to each 

Named Piamtiff in consideration of their leadership throughout the preparation for, filing of, 

litigatil:>n of and sem:lement of this lawsait. 

b. The amount of fifteen thol!lsand doHars ($15,000) to each Named 

Plaimtrifj1if affild €'ach class member who was deposed in this action for each day or partial day of 

preparation for and deposition testimony given, regardless of the substance of his testimony. 

c. The amount of fifteen thousand dollars ($15,000) to each Named 

Piam1'iff in cOll.S,ideration for their having assumed the risks and notoriety related to being Named 
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Plaintiffs in this class action litigation, incLuding the potentialliabiHty for CSXT's taxable legal 

costs had CSXT litigated the action to a favorable conclusion. 

d. The amount of ten thousand dollars ($10,000) to each Named 

Plaintiff in consideration for their having expended substantial time and effort related to this class 

action Ji,tigation. 

e. The amount of ten thousand dollars ($10,000) to each Named 

PLamtiff in consideration for their personal involvement in bringing to light the facts culminating 

in the filing of this class action. 

s. It shall be the s()~e res]1lons~bHity of each Named Flai11!tiff an.d class member 

who seeks monetary relief in this case to advise Plaintiffs' Lead Counsel promptly of his/her 

change of adill:;ess. A class member's failure to keep Plaintiffs' Lead Counsel apprised of his/her 

address may result in rus/her request for monetary relief being denied. 

c. MODetaFY Relief (or Na'Dlefil Plaintiffs and Class Memb.ers. 

1. For all claims of Named Plaintiffs and class members who timely submit 

a Sta~e*e;g,t of Claim Form, the following will apply: 

a. As set forth above, the Class Fund to be distributed to the Named 

Plaintiffs and class members who completely fill out and timely submit a Statement of Claim form 

is $18,5180,,000.00. 

b. In the event that there is monetary relief for Named Plaintiffs and 

class members whioh is not claimed from the Class Fwd, each Named Plaintiff and class member 

entitled to recover a monetary sum pursuant to this Consent Decree shall receive a pro rata share 

of any such remaining monetary relief. However, if in the sole discretion of Flaintiffs' Lead 
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Cmmsel, the rema~g monetary relief is so small that pro rata apportionment is inefficient and/or 

undaly burciemsome, Plaintiffs' Lead Counsel will contribute any such remaining monetary relief 

to the Bmningham Civil Rights Institllte. 

D. Calculat-iren of Named PtaiDtit:fs' al!l'~l Class Members' Otaims 

1. This Decree exclusively addresses claims of class members and Named 

P~amtilffs related to the following class: 

All African-Americans who, from June 7, 1991 to the date of Final 
Approval of this COEllsent Decree, have worked, are working, or 
will work as contract employees in. CSXT's Operatmg Departments. 

2. Claims of Named Plaintiffs and class members will be evaluated pm-suant 

to guidle1Jimes whlch take into account consideration of, inter alia: 

M:onetary sums paid by Named Plaintiffs/class members to obtain 
training so they can move to higher positions at CSXT; monetary 
sums paid by Named Piamtiffs/ class members for treatment of 
emotional distress, mental an:guish, or pain and suffering; pain and 
suffermg, emotional distress and mental anguish suffered by Named 
Plaintiffs/class members during their employment at'CSXT due to 
a racially hostile work environment; pain and suffering, emotional 
distress and mental anguish suffered by Named Plaintiffs/class 
members during their employment at CSXT due to thei!r assigrunent 
to t1he Maintenance of Way or the Firemen and Oilers craft; pain 
and suffering, emotional distress and mental anguish suffered by 
Named Plaintiffs/class members during their employment at CSXT 
due to their assignment to noticeably unequal and/or defIcieliJ!t tools, 
equ~pment and facilities with which to perform their work; pain and 
suffering, emotional distress and mental anguish suffered by Named 
Plaintiffs/class members during their employment at CSXT due to 
their assignment to the lowest, hardest, harshest, dirtiest, and most 
dangerous work assignments; pain and suffering, emotional distress 
and mental anguish suffered by Named Plaintiffs/class members 
during their employment at CSXT due to the denial of an equal 
chaIilce to acquire better and higher paying positions; pain and 
suffering, emotional distress and mental anguish suffered by Named 
Plaintiffs/class members during their employment at CSXT due to 
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the retaliation by CSXT for theFt- auempts to move to h~gher and 
better paying p(i)S,j,t~OlllS or to comJi)~ain about racially hostile 
mistrea1mElel'lt by CSXT; leJ.ilgth of company service with CSXT; 
lengtll of departmeE\ltal service at CSXT; positions held while 
employed at CSXT; leagth of time in each position held while 
employed at CSXT; compe:asatioJ.il paid by CSXT from June 7, 1991 
to prese»t; hours worked overall, and by year, from June 7, 1991 
to the pFesent; number and lelilgth of layoffs from June 7, 1991 to 
present; d~fference in pay betweeN Named Plaintiffs/class members 
and sim:i[arly situated white employees; total earnings from June 7, 
1991 to present; positions for which applied while working at 
CSXT, if any; positions for which applied while working at CSXT, 
but which were awarded to les!ser qualified white employees; 
performance problems on positions held at CSXT; training received 
on positions held at CSXT; total earnings at companies other than 
CSXT from June 7, 1991 to the present; discipline received while 
employed at CSXT; and training received outside of CSXT from 
June 7, 1991 to the ptesemt which is relevant to jobs desired at 
CSXT from June 7, 1991 to the present. 

E. Expedited Hearmf: Procec!lure lior Resolu,tion of Class MelDb,ers' Claiims. 

1. All claims of Named Plaintiffs and class members pursuant to Article IV 

of this Decree si11!all be conclusively resolved through the following procedure: 

a. All Statement of Claim Forms must be received by the Clerk of the 

United States DilSocict Court for the Northern District of Alabama, Southern Division, at the 

address shown on Page 34 of this Decree by close of business on December 14, 1998, unless 

excused by circumstances beyond the control of the Named Plaintiff or class member. All 

Statement of Claim Forms must be timely submitted and must contain all of the required 

infonml!tion. 

b. Plamtiffs' Lead Counsel shall have the sole respons,ibility to evaluate 

each StatemeFl!t of Claim Form subntitted and determine whether a valid claim is stated and, if so, 

the level of monetary recovery to be received in accordance with Article IV of this Decree. 
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c. Plaintiffs' Lead Counsel shall mail, with postage and printing at 

CSX'f's expeNse, to each Named Plaintiff and each class member who submits a timely Statement 

of Claim Form, a written statement setting forth the extent of any monetary recovery iliat will be 

permitted to himJher under this Decree. This written statement will be mailed within one hundred 

eighty (180) days after the Final Approval of this Decree, unless a longer period of time is 

necessary to eva~uate the claims of the Named Plaintiffs and class members and make a final 

judgment regardmg tHe extent of monetary recovery due to the Named Plaintiffs and class 

members. 

d. Any dispute regarding whetiler and to what extent a Named Plaintiff 

or class member is entitled to recover under this Decree is to be resolved by good faith 

negotiations between Plaintiffs' Lead Counsel and each Named Plaintiff or class member who 

submits a timely and complete Statement of Claim Form. Any such dispute must be initiated by 

a Named P~ail1l!tiff or class member within tlttirty (30) days after the date of the written statement 

sent by Plaintiffs' Lead Counsel to the Named Plaintiff or class member. All negotiations 

regarding any dispute must be completed within thirty (30) days after written notice to Plaintiffs' 

Lead CouBsel of such a dispute. For the purposes of this Paragraph, the date on the written notice 

to Plaintiffs' Lead Counsel shall serve as the starting date for the thirty (30) day period. 

e. Claims which cannot be resolved by good faith negotiations between 

Plaintiffs' Lead COlImsel and a Named Plamtiff or class member must be submitted by the Named 

Plaintiff or class member to the Court for final resolution. Any claims submitted to the Court fo r 

resolution must be postmarked by and fIled with the Clerk of the Court within forty-five (45) days 

after tile date of the written statement sent to the Named Plaintiffs and class members pursuant to 
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Article N, Paragraph B .1. c. above. The payment of the monetary relief to be paid to the N aIDed 

Plainttffs and clas'S members pursuant to Article N, Paragraph C. 1. below, shall be made sixty 

(60) days after the final resolution of all claims submitted by Named Plaintiffs and/or class 

members pl!lrsuant to this paragraph. 

M1']C\biE V 
INDI~W~ _LIEF 

A. In adGlition to the monetary relief set forth in Article N above, the Named Plaintiffs 

shaH be provided the folJlowing specific, additional relief: 

1. Subject to Subparagraph 2. below, they will be offered the foUowing 

posit~@ns, in writing: 

Lynell C. MeCollough 

Ed<llire E. Drake, Jr. 

Melvin Baylor 

Larry Robmson 

James Chambiee 

Robert C. Pope 

Position 

Ass't. RoadItIilaster 
Ass't. Trailll1ilaster 
Conductor /Loco. Eng. 7 

Conductor/Loco. Eng. 

Conductor/Loco. Eng. 
Brakeman8 

Carman 

Ass't. Roadmaster 

Foreman 

Foreman 

Location 

Birmrngihlam, AL 

BirIIljngham, AL 

Pensacola, Flomaton, or 
Mobile 

Birmingham, AL 

Anywhere in Virginia 

SPG Gang 

7 Pursuant to aii>pHcafule collective bargaimng agreements, brakiem.en and conductors must 
accept promotion, respectively, to cOflduct0r or to locomotive engineer. Nothing in this Decree 
is intended to change this requirement for the Named Plaintiffs. 

8 See footnote 7 above. 
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Jesse McMeans 

Oliver Johnson 

RudoliJi>h Clanton 

CO:I!lcilucE@rlhi!>€o. Eng. 

Foreman 

Ass't Rd. Form. of Eng. 

Atlanta or Mobile 

Anywhere in Virginia 

Birmingham 

2. The positions lis:ted in Paragraph A.I. above will: (1) be offered only as 

vacancies occar; (2) be offered only if Named Plaintiffs apply for the position; (3) be offered 

subject to CSXT's right to hire the best qualified applicant and subject to applicable collective 

barga1m.illlg agreements, if any; (4) be offered, if within the Maintenance of Way craft, consistent 

with the seniority rules in applicable collective bargaining agreements; (5) be offered, if the 

position is in a different department or craft, pursuant to the terms of the applicable collective 

bargai.:niJ.i1!g agreements; (6) be offered at a compensation and benefits level in accordance with any 

applicab~e co:l~ective bargaining agreements or, if a non-contract position, at a level consistent 

with peers who have equivalent experience, skills and accomplishments; and (7) be offered if the 

Named Flaint1ffs meet all of the qualifications for the position (subject to (3) above). Assignmen t 

to such positions shall be subject to CSXT's policies, including the understanding that CSXT 

management employees are required to transfer from time to time. 

3. The Named Plaintiffs shall have ten (10) days to accept the offer of any such 

pos1itioms. If not accep~ed within ten (10) days, the offered position will automatically be revoked. 

If a vacancy occurs in a position designated by one of the Named Plaintiffs and they are offered 

and reNse tlJ.e position, the Named PlaiNtiff shall be deemed to have knowingly rejected the offer 

of the position and shall no longer be entitled to any further relief pursuant to this Article of the 

Decree. 
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~l'ili~~~VI 
ATTORNEYS' F~mS, E~:ENSES AND COSTS 

A. Upon Final Approval of this Decree, or such other time as the parties may agree 

in writmg, tae sum of $5,100,000.00 shall be dispersed to Plaintiffs' Lead Counsel from the 

Settltunent Food referred to in Article IV, Paragraph E. hereinabove in full and final payment of 

all attorneys' fees, experts' fees, expenses and costs of the Named Plaintiffs and plaintiff class up 

to the date of the Final Approval of this Decree. 

B. Tae money remaining in the Settlement Fund, plus all accrued interest, after (1) 

distriIDUti01il of the Class Fund pursuant to Article IV B. and C., above, (2) the payment of 

attorneys' fees, expenses and costs pursuant to Article VI A. above, and (3) the amounts set aside 

for CSXT pending the filing of lawsuits by class members who opt-out pursuant to Article VII D. 

hereinafter, shall be disbursed to PlaiNtiffs' Lead Counsel from the Settlement Fund, at any time 

after receipt of the notice required by Article IV E .1., in full and final payment of all 

aclministrative costs associated with this Decree, including, but not limited to, all attorneys' fees, 

costs, and expenses incurred in implementi:n.g and enforcing the various provisions of this Decree. 

ARTICLE VII 
LIMI'ifl\'JRON OF CLAIMS 

A. The Negotiation of this settlement and entry of this Decree are in settlemeNt of the 

claims of the Named Plaintiffs amd class members based on alleged race and/or color 

discrimiiliratioEl. This Decree brings about a final and binding resolution of all race and/or color 

discrimination claims covered within the scope of the class definition in this case, as set forth 

hereinabove in Article I B. and in this Article VII. Unless they opt-out of this Consent Decree, 
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no Named P~amt~ffs or class memeers may indepeli<ilently assert their own claims. Any claims 

outside 1:be scope of this Decree are not actionable herein, either by opting out, by intervention 

or otb:erwise, and must be resolved indrependently hereof, pursuant to appropriate and requisite 

admIDitstrative and/or legal action, and in the proper forum. 

B. All Named Plaintiffs and class members who do not formally opt-out of this 

Consem:t Decree pursuant to Article IV. A., both individually and as a class member (hereinafter 

"Releasors "), hereby release, remise and forever discharge CSXT and its directors, officers, 

employees, agents and assigns (hereafter "Releasees") from any and all matter of liabilities, 

claims, demal1lds, causes of action, claims and/or suits at law or in equity, whether known or 

unknown, inc1ading but not limited to any claims for costs, expenses and attorneys' fees incurred 

by Releasors in connection with this Action, whether known or unknown, that Releasors, 

individually or as a class member, had, or may have had, against Reieasees for any violation or 

alleged violation of any equal employment opportunity laws, ordinances, regulations or orders 

based on race or color (including, but not limited to, Title VII of the Civil Rights Act of 1964, 

as amemlled, 42 U.S.C. § 2000e et. seq., the Civil Rights Act of 1866,42 U.S.C. §§ 1981 and 

1981A et seq., and any other applicable federal, state or local constitutional or statutory 

provisions, orders or regulations), and relating to any event occurring or act done or omitted to 

be done on or prior to the date of Final Approval of this Decree. The release in this paragraph 

is inteIlded to be a full, binding, and permanent release of all claims which were or could have 

been aPleged or discovered in this action by the Named Plaintiffs and Plaintiff class as defined in 

this Decree, al1ld shall be construed broadly to effectuate this purpose. This release, accordingly, 

shaH survive the termination of this Decree. 
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C. 'fhls 1it~gation has not t@Ued nJ!J.e smrote of limitations for any claims that might have 

been brought individually by class members, but for which class certification was not sought by 

the Named Plaintiffs. Toning will not occur for any claims other than: (1) claims of class 

members who have been employed in the Maintenance of Way craft or the Firemen and Oilers 

craft during the requisite time period and arising out of their employment in such craft; (2) claims 

of class members re~ated to promotions to entry-level management positions; and (3) claims of 

class members re~ated to transfers between crafts within the contract ranks (hereinafter "Tolled 

Claims"). Claims not encompassed within the Tolled Claims are referred to hereinafter as "New 

Claims". Class members who have New Claims, but choose to participate in this settlement shall 

be pern»tted to seek recovery for race-related employment actions from June 7, 1991 to the date 

of Final Approval of this Decree. Class members who have New Claims, but choose to opt-out 

of this Consent Decree, shall only have the right to initiate a legal action with respect to their New 

Claims as if no lawsuit or EEOC charge involving their New Claims had ever been previously 

filed. 

D. An amotlnt equal to the product ofthe total number of Named Plaintiffs or class 

members who opt-out multiplied by $20,000.00 ("Opt-Out Credit") shall not be disbursed from 

the Class Fund, but shall be retained to be used to reimburse CSXT for anticipated attorneys' fee s 

and costs, as set forth in D.l. below, should such Named Plaintiffs or class members initiate 

iEdivid'uallegal actions or file EEOC charges against CSXT. However, said Opt-Out Credit to 

CSXT for its attorneys' fees and costs shall not exceed $2,000,000.00. 

1. CSXT shall receive a disbursement of $5,000.00 for each Named PlaiBtiff 

or class member who opts out of this Decree and files an EEOC charge, but who has not yet filed 
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an mdlivoidual: lega!l action. If, on the other band, a Named Plaintiff or class m ember opts out and 

files a legal action against CSXT, the parties agree that CSXT shall receive a disbursement of 

$20,000.00 (less $5,000.00, if an EEOC charge was previously filed by said Named Plaintiff or 

class member ruad the $5,000.00 has already been paid to CSXT) for each such Named Plaintiff 

or class member. If a Named Plaintiff or class member who has opted out does not file an 

indivi~uallegal action or a charge with the EEOC against CSXT during the term of this Decree, 

the $2@,OOO.00 imdividual opt-out credit for each such Named Plaintiff or class member shall not 

be refunded to CSXT. If a Named Plaintiff or class member who has opted out does not file an 

individual legal action, but does file a charge with the EEOC against CSXT during the term of 

this Decree, the remaining $15,000.00 of the $20,000.00 individual opt-out credit for each such 

Named Plaintiff or class member shall not be refunded to CSXT. 

2. If fifty (50) or more Named Plaintiffs and/or class members choose to opt-

out of tNis Decree to pursue individual legal actions against it, CSXT shall have the right to 

withdraw from this Decree, reeval\!late and/or renegotiate the terms of this Decree, and/or 

determine whetker to go forward with this Decree as currently drafted. CSXT shall make this 

election by the close of business on December 23, 1998, unless the parties agree otherwise. 

3. In the event that mere are opt-out credit funds remaining in the Class Fund 

at the time the Decree is terminated, each Named Plaintiff and class member who has been 

determifled to be entitled to recover a monetary sum pursuant to this Decree shall receive a J2[Q. 

rata share of any such remaining opt-out credit funds. However, if in the sole discretion of 

PlaiRtiffs' Lead Counsel, the remaining opt-out credit funds are so small that {ll:Q rata 

apportiomIilent is inefficient and/or unduly burdensome, Plaintiffs' Lead Counsel will contribute 

any such remaining opt-out credit funds to the Birmingham Civil Rights Institute. 
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Mt''FiICLE V]jIJ 
MIf$ICj£JLI,ANIJOUS 

A. The parties and their counsel shall not discuss the facts, amounts or terms of this 

Decree w~th any media representative, or publish or cause to be published any statement 

concemmg thls Decree, or discuss the amol!lIlt or terms of this Decree with anyone not a party or 

counsel to a party, except that any inquiries or requests for data of any kind by persons not a party 

to this litigation will be answered by the following statement: The parties have amicably resolved 

this case in order to avoid the cost and expense of litigation. This settlement is not a reflection 

of the merits of any parties' case. All parties have agreed to a Consent Decree providing that the 

exact terms of the settLement, and any other information related to the settlement, will not be 

disclosed by them. 

B. Upon the expiration of this Decree, the parties shall expedj,tieusly return, to the 

original pfOviclrer, all confidential information and records provided during the prosecution of this 

case. 

C. Tms COl!lSent Decree may be executed in counterparts, and shalf be effective upon 

the execl!lti!on of a cmmterpart by all parties. Once each party has executed a copy of the Consen t 

Decree, copies shall be exchanged and a copy of this agreement together with signature pages 

signed by aU parties shan constitute a complete and binding agreement. 

D. Article I of this Decree, induding the definitions set forth in tlte footnotes, are 

incorp0rated into this Order in their entirety as if set forth herein. 

E. The terms of this Decree shall be binding on the named PlaiEtiffs, on class 

members who do not opt -out as permitted herein, on CSXT, and on the BMWE and all of its 

constituent parts and members, including but not limited to, the Allied Eastern Federation, and 
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tlleir l'espective successors and assig,ns. 

F. This DecFee constituEes the complete understanding among the parties, including 

the Nam.ed Pli3.lintiffs and the class members who do not opt-out as permitted herein, with respect 

to the maHers herein. The only obligations that shall be imposed on any party pursuant to this 

Decree are those expressly set forth herein. No additional obligations are to be imposed or 

implied. 

ARTICLE IX 
RETENlfJOIN! <61F ~$!DiJiCTION 

A. This Consent Decree will be effective and binding on the parties for a period of 

four (4) years immediately following Final Approval of this Decree. During this period, the 

Court shall retain jurisdktion of this case to assure that the terms and/or requirements of this 

Decree are properly implemented and maintained. CSXT may move the Court to dissolve this 

Decree at any earlier time that it feels its obligations hereunder have been met. Plaintiffs' Lead 

Counsel shall be notified in advance of CSXT's intention to move the Court to dissolve this 

Decree. If upon consideration of the motion and supporting evidence, Plaintiffs' Lead Counsel 

is of the opinion that said motion is due to be granted, he shall join in the motion with the 

Defendant. If, on the other hand, Plamtiffs' Lead Counsel feels that said motion is premature and 

not due EO be granted, he shall notify Defendant's Lead Counsel of his reasons for reaching this 

concLusion. 

MtTICiLEX 
NON-APPLICAT]0N 110 CO~L TRANS!PORTATI!ON 

A. The Surface Transportation Board in a decision served July 23, 1998 in a 

proceeding captioned, Finance Docket No. 33388, CSX Corporation and CSX Transportation, 

Inc., Nodiolk Southern COll>oratiofl and NorfIDlk Southern Railway Company - Control and 
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0p@[Qa1jmg Lease/Ag;reem€nts - Connad. mc. and C<~l11so1.ida1!ed Rtail CO~QiEati0n, approved the 

acquisition and COD!tfol by CSX Corp. and Norfolk Southern Corp. of Conrail, Inc. and 

Consol!i<!lated Rail Corp. (Conrail) and the division of the use and operation of Conrail's assets by 

CSXT and Norfolk Southern Railway Corp., (hereinafter referred to as the "Conrail 

Transaction") . 

B. This Consent Decree shall not apply to any of the former Conrail properties which 

CSXT will operate as a result of the Conrail Transaction nor shall it apply to any former Conrail 

position or employees allocated to CSXT, except as provided immediately below. 

C. If as a result of the Conrail Transaction (or a subsequent agreement between 

BMWE and CSXT), CSXT and Conrail maintenance of way seniority districts are consolidated 

or coordinated, or CSXT's system or regional gangs are extended to former Conrail properties, 

then the Qualified Employee Certifioation Program for the Maintenance of Way craft of this 

Consent Decree shall apply to the positions in such coordinated or consolidated districts, re gional 

or system gangs. However, to those Conrail districts, regions or system gangs which are not 

coordinated or consolidated with or included in CSXT's seniority districts, regions or system 

gangs, the Qualified Employee Certification Program for Maintenance of Way craft in this 

Consent Decree shall not be applicable. 

ARTICLE XI 
NO THllID PARTY BlENfEFICIARlES 

Nothing herein is intended to or shall be construed to have created any standing, causes 

of action, claims, grievances, or any other rights in or for any person whomsoever, other than as 

between Named Plaintiffs, plaintiff-intervenors, class members, and CSXT in accordance with this 
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Consent Decree. 

EXECUTED this I f.tl day of 

52 

!VU\rL~ ,1998. 

Robert F. Childs, Jr. 
JOB GQlldfarb 
G(lHrd6~: Si~berman, ~~gg. ins & ChiJds, P. C. 
14100 S<\~t1iiTrust BUlldmg 
Binllingam, AL 35203 

E. Ready 
·dy & Associates 

P.O. Box 927 

AHorneys for Named I'lamtiffs a1ud Class 
Members 
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By: 

By: 

Robert P. Wa~s 
Ni€oile K. Seili!gman 
WiIlliiams & 00liHilo~l¥ 
725 Twelfth $m;eet, N. W. 
W3!ShlR~OIil, I).C. 20005 

Attorneys for Defelulmt 

CSX TRANSPORTATION, INC. 

Its: Vice-President 

THE BiROTHE~OOO OF 
MAIiNWiJBiNAiNCE OF WAY EMPLOYES 

b~1'fkr 
It is OiR]),ERED thls --ltz-day of ~ ,1998, that the above and 

foregomg C(l)Iil:Selill D.ecFee as oftel1ed amd a€ce}:}ted in the above cai\!}se is lIleFeby APP~OVED. 

UNITED STATES DlS'fmfCT JUDGE 

F:\IQM\CSX\Consent Decree.wpd 
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