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*1 STATEMENT OF STANDARD OF REVIEW 

A. The Helton Interlocutory Appeal 

Plaintiffs cite no authority for their proposition (Plaintiffs Brief, pp. 22-23) that the issue raised by the Helton interlocutory 
appeal should be judged by an “abuse of discretion“ standard. The reason for the lack of authority is that none exists. 
  
Instead, federal law holds that, in reviewing questions certified for interlocutory appeal, a Court of Appeals is not governed 
by a standard of abuse of discretion, but reviews the questions de novo. Simon v. G.D. Searle & Co., 816 F.2d 397, 
399-400 (8th Cir.), cert. denied, 448 U.S. 917, 108 S. Ct. 268 (1987). Accord, O’Connor v. Jones, 946 F.2d 1395, 1397 
(8th Cir. 1991). 
  

B. The Grayson Appeal and Cross-Appeal 

While a district court’s dismissal of a case under Rule 41 is generally reviewable based upon an abuse of discretion standard, 
see Fisher v. Puerto Rico Marine Mgmt., Inc., 940 F.2d 1502 (11th Cir. 1991); McCants v. Ford Motor Co., 781 F.2d 
855, 857 (11th Cir. 1986), Judge Carnes’ legal conclusion rejecting the law of the case doctrine as a basis for refusing to 
dismiss the Grayson cases is subject to de novo review by the Court. See Luckey v. Miller, 929 F.2d 618, 621 (11th Cir. 
1991); Kirkland v. National Mortgage Network, Inc., 884 F.2d 1367, 1370 (11th Cir. 1989); McDonald v. 
Hillsborough County School Board, 821 F.2d 1563, 1564 (11th Cir. 1987) (“conclusions ... of law are subject to plenary 
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review“). 
  
Judge Carnes’ decision to sever the Grayson plaintiffs’ claims for separate trials is reviewable according to an abuse of 
discretion standard. See Bailey v. Board of County Comm’rs, 956 F.2d 1112, 1127-28 (11th Cir.) (review of district 
court’s decision not to order separate trials), cert. denied, 113 S. Ct. 98 (1992). 
  

*2 ARGUMENT AND CITATION OF AUTHORITY 

I. THE RULING IN HELTON SHOULD BE REVERSED BECAUSE IT IS INCONSISTENT WITH CONTROLLING 
DECISIONS OF THIS COURT AND THE UNITED STATES SUPREME COURT. 

A. The ADEA Class Action Is A “Spurious“ Class Action That Is Equivalent To Joinder Under The Federal Rules Of 
Civil Procedure. 

As pointed out at page 33 of K Mart’s principal brief, numerous, early cases applying section 216(b) of the FLSA, which 
is the basis for a “class action “ under the ADEA, ruled that the FLSA opt-in procedures are equivalent to the “spurious“ 
class action procedures under former Rule 23(a)(3) of the Federal Rules of Civil Procedure. See, e.g., McNichols v. Lennox 
Furnace Co., 7 F.R.D. 40, 42 (N.D.N.Y. 1947) (analogizing Section 216(b), Rule 23 spurious class action, and 
permissive joinder); Schempf v. Armour & Co., 5 F.R.D. 294, 296-97 (D. Minn. 1946) (recognizing Section 216(b) case 
is a “spurious class suit“). A spurious class action was treated like a case involving permissive intervention under Rule 24(b) 
rather than like a “representative “ class action under Rule 23(a). Lipsett v. United States, 359 F.2d 956, 959-60 (2d Cir. 
1966) (noting that permissive intervention (and certification of a “spurious“ class) should be denied if “there is a lively 
probability of trial confusion ... even though there is a well defined issue common to all the claims“). See Zahn v. 
International Paper Co., 414 U.S. 291, 298 n. 6, 94 S. Ct. 505, 509 n. 6 (1973) (recognizing that spurious class action “‘was 
merely an invitation to joinder“‘); Kainz v. Anheuser-Busch. Inc., 194 F.2d 737, 743 (7th Cir.) (“Rule 23(a)(3) is, in its 
essence, a permissive joinder rule rather than a rule defining a recognizable class ...“), cert. denied, 344 U.S. 820, 73 S. Ct. 17 
(1952). See also 3B James W. Moore and John E. Kennedy, Moore’s Federal Practice ¶ 23.02(1), at 23-35 (2d ed. 1987) 
(“[w]hile the class action was originally devised for cases of compulsory joinder *3 it was expanded to include cases of 
permissive joinder -- situations where there are only common questions of law or fact“). 
  
Plaintiffs make no effort to distinguish or even discuss these cases, nor do they cite the more recent cases relied upon by K 
Mart at pages 32-33 of its previous brief describing ADEA opt-in class actions as more like cases involving joinder than 
cases involving “true,“ representative class actions under the modern version of Rule 23. See, e.g., La Chapelle v. 
Owens-Illinois. Inc., 513 F.2d 286, 289 (5th Cir. 1975); Lusardi v. Xerox Corp., 99 F.R.D. 89, 92 (D.N.J. 1983), appeal 
dismissed, 747 F.2d 174 (3d Cir. 1984). Indeed, plaintiffs disregard the fact that in the leading case upon which they rely, 

Hoffmann-La Roche, Inc. v. Sperling, 493 U.S. 165, 110 S. Ct. 482 (1989), the Supreme Court specifically recognized that 
an ADEA class action under 29 U.S.C. § 216(b) is a “process of joining multiple parties ....“ Id. at 170, 110 S. Ct. at 
486. Instead, plaintiffs emphasize one sentence from Sperling in which the Court noted that an ADEA “collective action 
allows age discrimination plaintiffs the advantage of lower individual costs by the pooling of resources.“ Id. See Plaintiffs’ 
Brief, pp. 26, 33. Plaintiffs effectively ask this Court to disregard the next sentence of Sperling, in which the Court 
specifically noted that such “efficient resolution in one proceeding“ is desirable where there are “common issues of law and 
fact arising from the same alleged discriminatory activity.“ Id. (emphasis added). This is the Rule 20(a) standard for 
permissive joinder correctly applied by Judge Carnes in Grayson and disregarded by Judge Shoob in Helton. 
  
Throughout their brief, plaintiffs emphasize the cost savings to them of litigating their individual claims in one, massive 
“collective“ trial. Plaintiffs have not, however, pointed out how any lack of resources (or comparative lack of resources) has 
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caused them to prosecute their claims less thoroughly or to limit the scope of discovery they desired to pursue.1 To the 
contrary, the discovery conducted *4 to date has been massive, but most of the cost of compiling that voluminous discovery 
has been borne by K Mart. As pointed out in K Mart’s initial brief, even more massive discovery will be required if the 
geographic scope of this case is almost doubled at the eleventh hour and new, previously unidentified plaintiffs are allowed to 
opt-in and join the Helton case. See K Mart’s Brief, p. 42-45. Thus, plaintiffs totally disregard the Sperling court’s 
admonition that a district court must “manage the process of joining multiple parties in a manner that is orderly, sensible, and 
not otherwise contrary to statutory commands or the provisions of the Federal Rules of Civil Procedure.“ Id. at 170, 110 
S. Ct. at 486 (emphasis added). As K Mart previously noted, these remarks in the Sperling decision are fully consistent with 
the Supreme Court’s recognition that adherence to procedural protections in federal employment discrimination laws that are 
designed to prohibit the litigation of stale claims is one of the hallmarks of the “evenhanded administration of the law.“ 

Baldwin County Welcome Ctr. v Brown, 466 U.S. 147, 153, 104 S. Ct. 1723, 1726 (1984). 
  
K Mart submits that the “evenhanded“ administration of justice requires that it be afforded an opportunity to present its 
defenses “at a meaningful time and in a meaningful manner.“ Lusardi v. Xerox Corp., 118 F.R.D. 351, 370 (D.N.J. 
1987), rev’d in part on other grounds sub nom. Lusardi v. Lechner, 855 F.2d 1062 (3d Cir. 1988), adhered to on remand, 

122 F.R.D. 463 (D.N.J. 1988), app. dismissed, 975 F.2d 964 (3d Cir. 1992). See Armstrong v. Manzo, 380 U.S. 
545, 552, 85 S. Ct. 1187, 1191 (1965). As ruled in Lusardi, where individual issues predominate, “serious questions arise 
concerning the fairness, manageability and meaningfulness of [numerous] separate jury trials under the guise of a class action 
before a single jury.“ 118 F.R.D. at 370-71. If tried collectively, *5 this case, like the case of EEOC v. MCI Int’l, 
Inc., 829 F. Supp. 1438 (D.N.J. 1993), would be “a monster that no one can deal with, made with a lot of individual people 
with specific grievances. “‘ Id. at 1446, citing Lusardi, 118 F.R.D. at 361. 
  
The right to proceed “collectively,“ whether under the class action provisions of Fed. R.Civ.P. 23 or the opt-in joinder 
provisions of the FLSA, has never been recognized as one of the “fundamental rights“ protected by the United States 
Constitution.2 To the contrary, allowing an ADEA class action to be tried piecemeal, solely on the question of the merits of 
plaintiffs’ general “pattern and practice“ contentions, would deprive a defendant of its constitutional right to a fair trial: 
  
To proceed without permitting Xerox to raise at the liability stage of trial each and every defense available to it where each 
potential class member is readily identifiable and must step forward in order to assert and prove an individual claim for 
liability or at least be the subject of a defense particular to each such plaintiff would deprive defendant of the Fifth 
Amendment right to due process. 
  
*6 118 F.R.D. at 370. 
  
Plaintiffs argue that the Helton trial would not be unmanageable because presentation of the evidence would be structured in 
stages, similarly to bifurcated proceedings used in some “across-the-board“ class action litigation conducted in the early and 
mid 1970’s. See, e.g., International Brotherhood of Teamsters v. United States, 431 U.S. 324, 97 S. Ct. 1843 (1977); 

Franks v. Transp, Co., Inc., 424 U.S. 747, 96 S. Ct. 1251 (1976); Baxter ?? 495 F.2d 437 (5th Cir. 1974), cert. denied, 
419 U.S. 1033, 95 S. Ct. 515 (1974). In effect, however, plaintiffs propose a “trifurcated“ lawsuit that would prevent K Mart 
from presenting its individual defenses3 until after a preliminary determination of liability. This is precisely the scenario 
rejected as constitutionally impermissible in Lusardi, supra. Phase I of plaintiffs’ hypothetical trial would involve 
presentation of statistics and anecdotal “pattern and practice“ evidence. Presumably, the jury would then be asked to render 
an “advisory“ verdict that K Mart has engaged in a pattern and practice of age bias, without even considering whether or not 
any named (or opt-in) plaintiff had actually been subjected to age discrimination individually. Plaintiffs assert that during 
Phase II, which would address for the first time individual bias issues, K Mart would be required to prove by “clear and 
convincing evidence“ that each plaintiff was not a victim of the discriminatory pattern and *7 practice established during 
Phase I of the trial.4 Plaintiffs’ Brief, p. 33. Presumably a damages phase III trial would follow. 
  
In Teamsters, Franks and Baxter, the Courts addressed documented, systematic racial discrimination that is completely 
different from the individual demotion decisions challenged in Helton.5 Moreover, these three cases were decided in the era 
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of “across the board“ class actions of the sort that were strictly limited by General Tel. Co. of Southwest v. Falcon, 457 
U.S. 147, 102 S. Ct. 2364 (1982). Plaintiffs completely fail to address not only that case, but also subsequent Supreme Court 
authority governing the proper allocation of burdens of proof in a discrimination trial. See Price Waterhouse v. 
Hopkins, 490 U.S. 228, 109 S. Ct. 1775 (1989); ?? Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089 (1981). Contrary to 
their contentions, plaintiffs retain the burden of persuasion to prove a pattern or practice of discrimination, as well as to prove 
*8 the effect of any such pattern or practice on each individual throughout the “liability“ phase of the trial. Thus, as the 
district court noted in Sperling, plaintiffs bear the burden of proving that a pattern and practice of age bias existed, and they 
also must demonstrate that each plaintiff was a victim of this pattern and practice. Sperling v. Hoffmann-La Roche, Inc., 
118 F.R.D. 392, 407 (D.N.J. 1988). 
  
Plaintiffs assert that no appellate court has reversed a district court for certifying a § 216(b) ADEA class action. Plaintiffs 
Brief, p. 24. Plaintiffs fail to discuss, however, the procedural posture of the few appellate decisions that have considered 
ADEA class action issues. As discussed in the next subsection of this brief, those cases do not address the critical issue 
presented here, which is whether an ADEA class action should be allowed to proceed where the evidence demonstrates, as 
recognized by Judge Carnes, that individual, fact specific issues predominate over any common issues of law and fact. 

Gravson v. K Mart Corp., 849 F. Supp. 785, 790 (N.D. Ga. 1994) (“It is precisely this need to focus the jury’s attention on 
the merits of each individual plaintiffs case that counsels against proceeding with these cases in one consolidated trial“). The 
converse of plaintiffs’ argument about appellate authority is also true. No appellate court has approved of conducting a 
massive, consolidated trial of the sort plaintiffs propose; and no appellate court has yet rejected the analysis of numerous 
district courts which have, based on a full factual record, reversed a previous “class certification“ when confronted with the 
nightmare of having to try fact-intensive, individual claims in one, joint action. See, e.g., Mooney v. Arabian Am, Oil Co., No. 
H-87-498, 1993 W.L. 739661 (S.D. Tex. Aug. 25, 1993); Pines v. State Farm Gen. Ins. Co., 58 Fair Empl. Prac. Cas. (BNA) 
387 (C.D. Cal. 1992); Lusardi v. Xerox Corp., 122 F.R.D. 463 (D.N.J. 1988); Walker v. Mountain States Tel. & Tel, Co., 
No. 87-M-790, 1988 U.S. Dist. LEXIS 17553 (D. Colo. Sept. 26, 1988). See also Gorence v. Eagle Food Centers, Inc., 
No. 93-C4862, 1994 W.L. 445149 *9 (N.D. Ill. Aug. 16, 1994) (distinguishing between cases based on individual, disparate 
treatment claims, which are not appropriate for class action treatment, and cases involving a “biased testing procedure or a *9 
discriminatory pregnancy policy“ that are appropriately brought as class actions). K Mart respectfully submits that the rulings 
in these cases should be followed here. 
  

B. The Helton Court Erred In Allowing The Case To Proceed At The Eleventh Hour As An ADEA Class Action Without 
Regard To The Procedural Protections Of The Federal Rules. 

The Sperling Court noted that “Congress has stated in policy that ADEA plaintiffs should have the opportunity to proceed 
collectively.“ 493 U.S. at 170, 110 S. Ct. at 486 (emphasis added). As pointed out above, however, this congressional 
policy may not overrule constitutional mandates or the provisions of the Federal Rules of Civil Procedure governing the 
“evenhanded “ administration of justice and the right to a fair trial.6 Thus, as noted above, ADEA class actions should be 
managed in an “orderly, sensible“ manner consistent with “the provisions of the Federal Rules of Civil Procedure.“ Id. at 
170, 110 S. Ct. at 486. There is not any hint in Sperling that the interests of eliminating a possible multiplicity of 
litigation would outweigh the procedural protections against untimely amendments and improper joinder incorporated in 
Rules 15, 20, 24, and 42 of the Federal Rules of Civil Procedure. Nothing in Sperling would eliminate the prohibitions 
against litigation of stale claims incorporated in those rules or in the statute of limitations governing ADEA claims. Sperling 
does not sanction a district court’s “unbridled discretion,“ id. at 174, to allow a class action to proceed that was not filed 
initially as a class action and in which plaintiffs did not seek leave to *10 allege a class action until all discovery on their 
individual claims had been completed.7 Nothing said in Sperling overrules the seminal opinion in General Tel Co. of 
Southwest v. Falcon 457 U.S. 147, 102 S. Ct. 2364 (1982), in which the Supreme Court conclusively rejected the concept that 
all claims of discrimination in employment are by definition susceptible to “across-the-board,“ class action treatment. 
  
The cases plaintiffs cite do not support their argument that this Court should disregard the procedural protections, including 
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the timing requirements, of the Federal Rules of Civil Procedure and permit the Helton action to proceed as an ADEA class 
action at this late stage in the proceedings. Plaintiffs cite a number of cases that like Sperling, allowed plaintiffs to issue 
“notice“ to a prospective class because specific, class-wide discrimination claims had been asserted both in the EEOC 
charges palintiffs filed and in timely pleadings. See Heagney v. European American Bank, 122 F.R.D. 125 (E.D.N.Y. 1988) 
(allowing notice to be sent to potential opt-in class members based upon plaintiffs’ preliminary definition of class where 
notice of class action contained in EEOC charge); Frank v. Capital Cities Communications. Inc., 48 Fair Empl. Prac. Dec. 
(BNA) 551, 553 (S.D.N.Y. 1983) (allowing opt-in class action where “plaintiffs have alleged a specific class-wide practice as 
well as listing other examples of class-wide discrimination in their Commission charge “); Allen v. Marshall Field & Co., 
93 F.R.D. 438 (N.D.Ill. 1982) (allowing notice to be sent to potential class members *11 after filing of complaint alleging 
class-wide allegations). Even the Frank court recognized, however, that the plaintiffs’ allegations of class-wide 
discrimination should not be accepted “at face value,“ and cautioned the plaintiffs that only after they prove that their 
allegations have substance will they “have demonstrated themselves to be similarly situated with their consensual brethren 
and thus have justified their treatment as a class.“ Frank, 48 Fair Empl. Prac. Cas. (BNA) at 553. 
  
In Palmer v. Reader’s Digest Association, 42 Fair Empl. Prac. Cas. (BNA) 212 (S.D.N.Y. 1986), the court allowed notice of 
a class action to be issued, but recognized that the case could not be litigated as a class action absent “some identifiable 
factual nexus which binds the named plaintiffs and the potential class members together as victims of a particular alleged 
discrimination.“ Id. at 213. Similarly, in Owens v. Bethlehem Mines Corp., 108 F.R.D. 207 (S.D.W.Va. 1985), the 
court also authorized class notice in a case growing out of a company-wide reduction in force, noting that “[i]f ... as the trial 
date approaches it appears that confusion is likely, the Court may exercise its power under Rule 20(b) or Rule 42(b) to order 
separate trials or make such other orders as will prevent delay or prejudice.“ Id. at 213 (emphasis in original). These same 
comments were made by the trial court in Sperling, 118 F.R.D. at 407. The right to “revisit“ the class action issue before 
trial was actually exercised in Lusardi, supra when that court decided that a massive, joint trial of multiple, disparate 
treatment claims should not be allowed. See also Mooney, supra. 
  
The cases plaintiffs cite do not address the proof necessary to warrant conducting a class action trial and do not present the 
same concerns of manageability and fairness that are present here. For example, in Lockhart v. Westinghouse Credit 
Corp., 879 F.2d 43 (3d Cir. 1989), the court specifically relied upon the fact that the “class“ at issue consisted of only five 
plaintiffs, noting that it would not be overly burdensome to proceed as a class action. Id. at 52. Similarly, the case of 
Rioias v. Seal Produce, Inc., 82 F.R.D. 613 (S.D. Tex. 1979), was a much simpler case under the Fair Labor Standards Act 
alleging the failure to pay the minimum wage to a particular group of *12 employees. As noted above, Glass v. IDS Financial 
Services. Inc. did not address the questions presented here because the EEOC had intervened in that lawsuit. See note 2, 
supra. Similarly, the criminal conspiracy cases plaintiffs cite at pp. 38-39 of their brief provide no support for their 
argument.8 Plaintiffs have not and cannot cite a case in which a district court has allowed an individual ADEA case to be 
converted to a class action following completion of discovery, on the eve of trial, and after another federal judge has already 
ruled that a joint trial of multiple disparate treatment claims against the same defendant would be unmanageable and would 
inherently prejudice that defendant’s rights. 
  
Judge Shoob failed to distinguish the advanced stage of the Helton case from the preliminary notice questions presented in 
plaintiffs’ cases, and he also failed to take into account the admonitions about procedural fairness stated by the Sperling 
Court, including the proposition that the authority to supervise class notice should be managed “in an orderly fashion ... 
reinforced by Rule 16(b), *13 requiring entry of a scheduling order ?? additional parties.“ Id. at 173 (emphasis added). As K 
Mart previously pointed out, the time for amendments, including class wide amendments, as established by the Helton court’s 
scheduling order and by Local Court Rules had expired long before plaintiffs sought to amend the Helton complaint. 
  
The first requirement of the Federal Rules of Civil Procedure governing permissive intervention requires the intervenors to 
make “timely application “ to join the case. Rule 24(b). The only case plaintiffs cite to refute K Mart’s arguments about the 
untimeliness of their amendment is Anderson v. Montgomery Ward & Co., 852 F.2d 1008 (7th Cir. 1988). This case does 
not stand for the proposition stated by plaintiffs that no amendment to the pleadings is necessary to convert a multiple 
plaintiff case into an opt-in class action under the ADEA. To the contrary, no opt-in plaintiffs were actually added to the 
Anderson case; therefore, an amendment to create an opt-in class action was superfluous.9 
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*14 The eleventh hour amendment converting Helton to a class action is extremely prejudicial to K Mart. See K Mart’s Brief, 
pp. 42-43. Plaintiffs do not and cannot dispute the fact that their amendment and proposed class definition expands this case 
to include new, unnamed plaintiffs in a geographic area double the size of the previous area of discovery, requiring massive 
new discovery. A list of demoted store managers that was produced during discovery in Autry v. K Mart Corporation, Civil 
Action File No. 92-105-CIV-3-BR (M.D. N.C.), Plaintiffs’ Brief, p. 42, will not facilitate completion of statistical discovery 
because it contains no information about salary and no information whatsoever about store managers employed in the 
Southern Region who might have been demoted, but who remained employed. See note 12, infra. Similarly, personnel files 
produced in Autry do not explain the basis for the underlying demotion decisions because all of the factual data underlying 
those decisions (audit reports, store visit reports, inventory reports, and inspection reports) are not usually included in 
personnel files, but rather are maintained in separate “store files.“ Those files are not usually retained for more than two 
years. (Affidavit of Michael Lynch, ¶16, HR15-97Exhibit B in Appendix.) Thus, this critical data may not even be available 
with respect to previously unnamed claimants demoted during 1991 and 1992. 
  
The Sperling Court did not rule that claims arising out of a series of individual employment decisions, such as the decisions 
at issue here, should be tried together in a class action case simply because the ADEA allows trial courts to supervise 
issuance of opt-in notice to potential class members at a preliminary stage of the litigation. The fact that several persons have 
alleged complaints about individual employment decisions made by numerous different managers based on separate, 
factspecific circumstances does not make the complainants “similarly situated“ for purposes of joinder or *15 class action 
treatment. See, e.g., Falcon, supra; Bradford v. Sears. Roebuck & Co., 673 F.2d 792 (5th Cir. 1982); Dickerson v. 
United States Steel Corp., 582 F.2d 827 (3d Cir. 1978); Equal Employment Opportunity Comm’n v. MCI Int’l, Inc., 829 
F. Supp 1438, 1446 (D.N.J. 1993) (denying class action treatment of “thirty-four separate, disparate treatment cases“ arising 
out of layoffs conducted on a “employee by employee basis“ where the “only common thread ... is that the persons involved 
were forty years old or older.... “). Accord Lusardi, 122 F.R.D. at 466 (“[i]n the absence of one corporate wide reduction 
in force, about all that the members of the proposed class have in common is their termination and age within the protected 
range.“). See Ulvin v. Northwestern Nat’l Life Ins, Co., supra, 141 F.R.D. at 131 (significant variations in age, year of 
demotion, location in which they worked, supervisors, store results, and salaries led court to reject class action treatment). 
Under the better-reasoned judicial authority, an ADEA case should not be allowed to proceed to trial as a class action where 
there is no identifiable, discriminatory policy and where individual, fact specific issues predominate over any common issues 
of law and fact. 
  

C. Helton Should Not Be Tried As A Class Action Because Individual Issues Predominate Over Any Class-Wide Claims. 

At page 4 and again at page 35 of their brief, plaintiffs quote a September 3, 1993 order denying a preliminary motion to 
sever the Helton plaintiffs’ claims. In this order, Judge Shoob noted that allegations in the complaint showing that plaintiffs 
“allegedly were demoted in a similar fashion and within a similar time frame could be evidence of a company-wide policy.“ 
(HR3-51-4) (emphasis added). Although this ruling was based on the pleadings only, Judge Shoob’s post-discovery class 
action ruling, entered more than eighteen months later, echoed these same remarks: 
In this action, plaintiffs are alleging an upper management policy of age discrimination that affected plaintiffs and the “opt-in 
class“ of plaintiffs. These allegations describe the circumstances giving rise to the alleged upper management policy and the 
manner in which that policy allegedly resulted in age discrimination against a class of plaintiffs. 
  
  
*16 (HR20-133-4) (emphasis added). Judge Shoob’s order also stated that the “allegations“ in question were supported by 
“deposition and affidavit evidence,“ but he failed to state what that evidence was. As pointed out in K Mart’s initial brief, 
Judge Shoob erred in failing to conduct a hearing on this critical issue, especially where, as here, another Judge in the same 
district had previously rejected the contention that the demotions in issue were the product of a centralized, discriminatory 
policy, “blindly“ implemented by “each plaintiffs local managers.“ Grayson v. K Mart Corp., 849 F. Supp. 785, 789 
(N.D.Ga. 1994). 
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In their principal brief, plaintiffs attempt to supply the missing, record evidence by arguing in conclusory fashion that “K 
Mart had a plan to eliminate older Store Managers and carried out the plan by building cases against them ....“ Plaintiffs’ 
Brief p. 35. Thus, plaintiffs’ class action claims must rise or fall based on two propositions: (1) K Mart adopted a 
centrally-orchestrated plan of age bias, and (2) K Mart implemented that plan by “case or file building,“ i.e., placing false 
documents in plaintiffs’ files to use as a pretextual excuse to demote them. As pointed out below, plaintiffs’ evidence of a 
“plan“ of age bias, which is based solely on anecdotal, out-of-context remarks and nonprobative statistics, is wholly illusory. 
More importantly, plaintiffs’ imaginary evidence of case building, even if admissible, supports, rather than contradicts K 
Mart’s position that plaintiffs’ alleged “pattern and practice“ claims turn on individual factual determinations that will be 
based on a multitude of documents and testimony by witnesses who prepared those documents that should not be presented in 
one, interminable, confusing trial. (See Summary Chart of Documents and Witnesses Attachment “B,“ hereto). 
  

1. Absent Probative Evidence Of A Centrally Orchestrated Plan Of Age Bias. Helton Should Not Be Litigated As An 
ADEA Class Action. 

a. Remarks of K Mart’s Chairman Are Not A Basis For A Class-Wide Claim. 

The proposition that K Mart’s ongoing “renewal“ program to upgrade the physical appearance of existing stores and open 
newer, larger stores, as described by K Mart’s Chairman during a speech in *17 Oak Park, Michigan, was really a pretext to 
change the “image“ of its personnel by employing more “youthful Store Managers,“ Plaintiffs’ Brief, p.11, is utter fantasy. 
This assertion is just as fantastic as the assertion that Mr. Antonini’s reference to the average age of his “officer group“ (50) 
and “middle management group “ (40) was somehow the focus or “climax“ of his speech. As explained in detail during his 
deposition, Mr. Antonini’s remarks had nothing whatsoever to do with any desire to change the image or the age of the 
company’s workforce: 

[Wlhen I moved to Troy, all the management team was here in place so the team that I was referring to 
that had all this experience and that was under fifty-two years old, or whatever the age was, not only were 
they experienced but also had a long time to go from the standpoint of completing the job we had to do. 
When we started - when we announced, rather, our program to renew, we had a lot of calls from our 
investment community saying do you have the team in place that can allow you to complete this program, 
and obviously my answer was, yes, here is the reason why, and as a result of that, I was proud of the team 
that I inherited. They were already here. I had nothing to do with putting these people in place, but these 
people ... had a lot of experience and had a lot of longevity left .... [W]e had the team in place and 
obviously the people to get the job done and that’s the reason why I made this statement. It had nothing 
to do with anything else .... Yes, length of service was important because they had the experience. You 
talk about longevity. Yes, they had a long time left to help me finish the program and that’s the reason 
why I commented on it, and I’m proud of that team that I inherited when we got here. 

  
  
(Antonini Dep. at 38-40, HR7-94-Exhibit H in Appendix.) 
  
Mr. Antonini did not make statements to the press to celebrate the “youth“ of K Mart management, but rather to explain to 
the investment community that the Company had a sufficiently experienced “team“ in place to complete the ambitious 
renewal program. (Id. at 41). There is not any evidence that K Mart adopted any plan to change the “image“ (or the age) of 
the management team at the executive level or at the store level by removing experienced persons from the *18 workforce.10 
Rather, Mr. Antonini’s goal was to change the “culture“ of the Company’s operations and the style of its management to 
meet competition and satisfy consumer expectations: 
  
...[A]s the consumer changes, as business changes, it’s important that we change the culture of how we operate. It means we 
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have to change the style of management. It means more centralization .... These people are experienced people working for us 
both in the management group, the middle management group and in the store management group. We are blessed with an 
experienced group and I will vouch for that and I’m proud of that. [It] has nothing to do with new breed. It’s the way you 
change and manage a company. That changes all the time. I mentioned before, sir, the first prototype store has already been 
changed three or four, five times. You got to keep changing with the times and the customers and so do people and so do 
companies and that’s what this is all about. how we change the way we managed. 
  
(Id. at 41 (emphasis added)). As Mr. Antonini testified, some “people have a problem with changing,“ (id. at 46); but others 
are able to adapt and succeed, as illustrated by the manager pictured on the cover of the article being reviewed during the 
deposition. Mr. Antonini described this person as “an experienced manager that’s been around twenty years ... who is 
changing his management style for the future.“ (Id. at 44). While some persons may be resistant or fearful of change, Mr. 
Antonini does not believe that older persons are less likely to adapt to change than younger employees: “[It] [h]as nothing to 
do with age. People at all ages can change or not change. It doesn’t make any difference. It’s an attitude.“ (Id. at 114). 
  
At the time of his demotion, each plaintiff reported to a District Manager who in turn reported to a Region Manager, who 
reported to Mr. Valenti. Mr. Valenti, as Vice President in charge of the Southern Region, was several levels below Mr. 
Antonini in the chain of command, and plaintiffs were *19 three levels below Mr. Valenti. (Id. at 72-73, 137-38). Although 
given a full opportunity to cross examine him on the subject, there is no evidence whatsoever that Mr. Antonini had any 
involvement in or influence over the decision to demote any of these plaintiffs or anyone else at their level;11 that Mr. 
Antonini’s speeches were intended to convey any biased intent; or that any, lower-level manager responsible for any 
plaintiffs demotion misconstrued any of those speeches as indicating a preference for younger persons in the store manager 
position. See Grayson, 849 F. Supp. at 788-89 (“The decision to demote each plaintiff originated with his district manager 
and was derived within the context of the business circumstances of each plaintiffs store.“). 
  
Mr. Antonini’s statements do not support plaintiffs fanciful age-biased conspiracy theories. Indeed, in Nesbit v. Pepsico, 
Inc., 994 F.2d 703 (9th Cir. 1993), the Court of Appeals affirmed entry of summary judgment in an ADEA case in which the 
Senior Vice President of the defendant was quoted by the news media as having made a statement (“We don’t want 
unpromotable fifty-year olds around“) far more indicative of possible age bias than anything attributed to Mr. Antonini in the 
speeches and articles relied upon by plaintiffs. Id. at 705. The trial judge excluded the article from evidence in granting the 
employer’s summary judgment motion. The Court of Appeals ruled that even if this evidentiary ruling were error, the 
quotation did not establish a triable issue because the statement was “very general and did not relate in any way, directly or 
indirectly, to the terminations *20 of [plaintiffs].“ Id. See also Selby v. Pepsico, Inc., 784 F. Supp. 750, 757 (N.D. Cal. 
1991), aff’d sub nom. Nesbit, supra. 
  
It is well settled that an allegedly biased statement that “does not concern any alleged discrimination against the plaintiff“ but 
“involves alleged discrimination against another employee“ is “both irrelevant... prejudicial [and] inadmissible under Fed. R. 
Evid. 402 and 403.“ Eudy v. BWD Automotive Corp., 51 Fair Empl. Prac. Cas. (BNA) 724, 726 (N.D. Ga. 1988). See 
generally Chambers v. American Trans Air, 17 F.3d 998, 1004 (7th Cir. 1994) (“[a] showing of other instances of 
discrimination in the company ... is not a substitute for a showing of injury to the plaintiff.“); EEOC v. Clay Printing Co., 
955 F.2d 936, 941 (4th Cir. 1992) (statements referring to employees as “dead wood“ and expressing a preference for “young 
blood“ that “were not directly related to any particular person, employment decision or pattern of decisionmaking“ do not 
establish a triable issue); Elliott v. Group Medical and Surgical Servs., 714 F.2d 556, 564-67 (5th Cir. 1983) (statement 
by defendant’s president that he wanted “‘new blood“‘ and a “‘lean and mean“‘ team did not create triable issue of age bias 
even where persons terminated were replaced by persons thirteen years younger), cert. denied, 467 U.S. 1215, 104 S. Ct. 
2658 (1984). 
  
Anecdotal testimony about extraneous remarks by non-decisionmakers or about remarks that are unrelated to the actual 
decisions in controversy does not support a bias claim, much less the proposition that a company engaged in a pattern and 
practice of age bias: 
“[S]tray remarks in the workplace,“ “statements by nondecisionmakers“ and “statements by decisionmakers unrelated to the 
decisional process itself“ do not “justify requiring the employer to prove that its hiring or promotion decisions were based on 
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legitimate criteria.“ 
  
  

EEOC v. Alton Packaging Corp., 901 F.2d 920, 924 (11th Cir. 1990) (quoting Price-Waterhouse v. Hopkins, 490 
U.S. 228 (1989)); accord, Smith v. Firestone Tire & Rubber Co., 875 F.2d 1325, 1330 (7th Cir. 1989) (stray “remarks, ... 
when unrelated to the decisional process, are insufficient to demonstrate that the employer relied on illegitimate criteria, even 
when such statements are made by the decision-maker“). 
  

*21 b. Plaintiffs’ Misleading Statistics Are Not Probative Evidence Of Age Bias. 

At page 15 of their brief, plaintiffs complain that K Mart “deceptively “ references undisputed evidence showing that the 
average age of its store manager workforce and that the percentages of older store managers increased, arguing that but for 
the “Valenti purge,“ (and assuming there had been no changes in the composition of the workforce), “74.2 percent of the 
Store Managers ... would have been 40 or older by the end of 1992.“ Plaintiffs’ Brief, p. 15 (citing Affidavit of Leonard 
Cupingood). This argument, like the purported “expert“ testimony on which it is based, is unsupported by any precedent and 
utterly contradicts factual reality. 
  
Dr. Cupingood’s attempt to refute Dr. Peterson’s testimony about the significance of the increase in the average age of K 
Mart’s store manager workforce over the period in question is not at all probative because his analysis is completely 
incorrect. (HR17-104-Exhibit 5 in Vol. I of Appendix, which is Cupingood Aff. ¶¶ 13-16, discussing Dr. Peterson’s June 8, 
1993 Aff. at ¶¶ 12-13). Dr. Cupingood first assumes that K Mart did not make any changes in the workforce composition and 
that as a result, each year the workforce would “grow“ one year older. This assumption is contrary to fact because it is 
undisputed that demotions, resignations, and transfers occurred.12 Neither K Mart nor any other large employer maintains a 
static workforce. Dr. Cupingood’s alternative assumption, *22 that all replacements must be the exact age of the individuals 
leaving the workforce, is not supported by law, inferential logic, or factual reality.13 Indeed, this assumption even contradicts 
Dr. Cupingood’s previous deposition testimony, in which he acknowledged as a matter of “common sense“ that as people age 
they are more likely to leave the work place than enter it. (Cupingood Dep., p. 25, HR19-123-Exhibit B in Confidential 
Appendix). Later when asked if in the normal workforce dynamic, as older workers age and leave, they are replaced by 
younger workers, he replied, “Frequently, that’s what occurs.“ (Id. at 89). 
  
Numerous courts have taken judicial notice that as workers age, more and more of them retire or leave the workforce; and 
that as older workers exit the workplace, they are constantly replaced by younger employees. See, e.g., Kier v. 
Commercial Union Ins, Co., 808 F.2d 1254, 1258 (7th Cir.) (“this ‘phenomenon‘ represents the normal course of 
employment histories ....“), cert. denied, 481 U.S. 1029, 107 S. Ct. 1955 (1987); Marshall v. Westinghouse Elec. Corp., 
576 F.2d 588, 591-92 (5th Cir. 1978) (“Because the aging process causes employees constantly to exit the labor market while 
younger ones enter, simply the replacement of an older employee by a younger worker does not raise the same inference of 
improper motive that attends replacement of a black by a white person in Title VII cases“); Laugesen v. Anaconda Co., 
510 F.2d 307, 312 n.4 (6th Cir. 1975) (“[t]he progression of age is a universal human process.... [and] older employees are 
constantly moving out of the labor market, while younger ones move in.“). Dr. Peterson’s analysis is fully consistent with 
this authority and with reality. Dr. Cupingood’s analysis is not. 
  
*23 Dr. Cupingood has modified, contradicted or changed his testimony and statistical methodology so many times that his 
analysis should be rejected entirely. Thus, when he was first deposed, he had conducted a computerized, “mulpools“ analysis 
that he testified established a statistical disparity between the observed and hypothetical number of store manager demotions 
of slightly more than two standard deviations. (First Cupingood Dep., p. 78, GR17-98-Exhibit E in Confidential Appendix). 
After K Mart’s statistical expert, Dr. Peterson, pointed out numerous errors and omissions in his analysis, (see Peterson Aff. 
¶¶ 4-8, GR17-98-Exhibit D in Confidential Appendix), Dr. Cupingood effectively scrapped that methodology entirely and 
substituted a “mulquals“ statistical program that he described in his second deposition as a form of logistical regression 
analysis; This revised analysis enabled him to calculate an increased standard deviation; but once again, Dr. Cupingood failed 
to determine whether or not any of the factors he examined through this analysis, such as a disparity between “target“ 
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earnings and “actual“ earnings, actually were used by the Company in evaluating store manager performance.14 
  
Both analyses Dr. Cupingood performed were based entirely upon undifferentiated, workplace statistics, without any 
consideration of the performance, qualifications, or even the comparative seniority and experience of any of the persons in 
the sample he reviewed. (Cupingood Dep., pp. 32-36, GR17-98-Exhibit E in Confidential Appendix). As such, his analysis 
should be rejected because it is not based upon a probative statistical comparison, which it is plaintiffs’ burden to produce. 
See, *24 e.g, Miller v. Webber, 577 F.2d 75, 77 (8th Cir. 1978) (“It is the plaintiffs responsibility to produce a meaningful 
statistical comparison.“); Rea v. Martin Marietta Corp., 29 F.3d 1450, 1456 (10th Cir. 1994) (rejecting probativeness of 
statistics that made “no adjustment for the various performance evaluations and departmental rankings of the employees 
included in the statistical pool“); Fallis v. Kerr-McGee Corp., 944 F.2d 743, 746 (10th Cir. 1991) (“a plaintiffs statistical 
evidence must focus on eliminating nondiscriminatory explanations for the disparate treatment by showing disparate 
treatment between ... individuals “ with “comparable“ experience).15 
  
For example, Dr. Cupingood’s misleading analysis assumes that all store managers, without regard to seniority, were equally 
likely to be demoted. This assumption is invalid and significantly distorts the data, given the comparatively large turnover of 
store managers during the three year *25 period for which the data was analyzed. As explained by Dr. Peterson, it is 
extremely unlikely that these newly promoted store managers would be demoted without being afforded a fair opportunity to 
demonstrate their skills during at least one complete fiscal year. (See Peterson Aff. ¶¶ 14-16, HR9-95-Exhibit A in 
Appendix). Dr. Cupingood complains that Dr. Peterson “arbitrarily discards all the managers of less than one year of 
experience“ (Cupingood Aff. ¶ 7); but Dr. Cupingood does not explain why it is arbitrary to assign less risk of demotion or 
termination to persons who are newly promoted and are not likely to be removed immediately from their jobs. To be 
probative, statistics must focus on whether there was “disparate treatment beteween comparable individuals. “ Fallis, supra, 
944 F.2d at 763. See, e.g., Miller, supra; Rea, supra. If the demotion data is properly analyzed by focusing on “comparable 
individuals “ who were potential candidates for demotion, there is no statistical significance (Peterson Aff. ¶ 16). 
  

2. Plaintiffs’ “File Building“ Theory Requires Individualized Evidence That Is Not Appropriate For An ADEA Class 
Action. 

Beginning at p. 18 of their brief, plaintiffs explain that their “‘case building‘ or ‘file building‘ [theory] ... is also central to this 
case. “ Plaintiffs contend that K Mart “amassed“ criticisms and placed them in “each plaintiffs file shortly before his 
demotion,“ claiming that those criticisms “could not“ have been the basis for the demotions because “they were generated 
after [the] decision had been made.“ Plaintiffs’ Brief, p. 18. Plaintiffs contend that case building was the method by which K 
Mart “carried out“ its discriminatory scheme, id. at p. 35; but they do not cite any record evidence to support this assertion 
because none exists. To the contrary, when asked about the documents in their own files, the plaintiffs were unable to 
identify any that were false or fictitious. (See, e.g., Sallee Dep., pp. 104-05, GR11-61-Exhibit H in Appendix; Taper Dep., pp. 
187, 201-02, GR13-63-Exhibit H in Appendix; Kondrad Dep., pp. 199, 201, 232, 234-35, GR8-58-Exhibit H in Appendix; 
Helton Dep., pp. 76, 78, 104, 115, 121, 134, HR6-93-Exhibit E in Appendix). Moreover, as summarized in K Mart’s initial 
brief, the evidence in the files of plaintiffs Braley and Williams shows consistently *26 poor and declining performance over 
several years. See K Mart’s Brief at pp. 18-24. There is absolutely no record evidence to show that any of the documents 
placed in those files were false, that any of those documents were placed in the files at the last minute, (or after the fact) or 
that any of those documents were prepared for age biased reasons. Indeed, despite being given a full opportunity to do so, 
plaintiffs have no evidence whatsoever that a single document was placed in their files for false or pretextual reasons. 
  
Instead of relying on (or even addressing) the evidence about the documented deficiencies in their own performance, 
plaintiffs rely upon non-specific, anecdotal testimony of three individuals, none of whom has the slightest personal 
knowledge of any personnel decision or “store“ file possibly at issue in this case. Nevertheless, plaintiffs contend that this 
testimony lends “great strength to the plaintiffs’ fundamental claim that their demotions were part of a centralized plan 
conceived by upper management and executed by Mr. Valenti to eliminate older store managers.“ Plaintiffs’ Brief p. 35. 
Plaintiffs are wrong. The testimony in question, even if admissible, provides no support for plaintiffs’ file building theory. 
  
In the first instance, the three witnesses in question clearly are not “disinterested“ because all three have claims pending 
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against K Mart. One of them, David Marzano, has actually been accused by a federal judge of suborning perjured testimony 
in a trial involving K Mart;16 and another, *27 Charles Wester, has acknowledged that he violated company policy by cashing 
numerous bad checks in K Mart stores. More importantly, the testimony of these witnesses has no probative value because it 
has no nexus whatsoever with any of the employment decisions at issue in this case. 
  
Mr. Marzano’s testimony is so full of internal inconsistencies and contradictions, including testimony that expressly 
contradicts his previous trial testimony in the Clean Serve case, that it should be disregarded entirely. See, e.g., Van T. 
Junkins and Associates v. U.S. Industries, Inc., 736 F.2d 656, 657 (11th Cir. 1984). (See also K Mart’s Consolidated 
Evidentiary Brief in Support of its Motion to Strike and Reply Brief in Support of its Motion for Summary Judgment re: 
Plaintiff Kempton, pp. 9-18, HR19-123-9). For instance, Mr. Marzano testified in this litigation that he was directed to Mr. 
Valenti’s Southwest Region as the first “test region“ for Clean Serve’s proposed janitorial program for K Mart because Mr. 
Valenti would “build a file “ on older store managers to get rid of them if they refused to follow his instructions regarding the 
suggested program. (See Marzano Supp. Aff. ¶¶ 6-7 [HR17-104-Exhibit 2 in Appendix]; Marzano Dep., pp. 70-72, 74-75 
[HR-19-123-Exhibit B in Appendix]). However, during the Clean Serve trial, Mr. Marzano testified that he had been directed 
to Mr. Valenti’s region because “the Southwest Region where you will start first will be easy for you because the [Clean 
Serve] rates will match [K Mart’s existing rates for janitorial service].“ (Marzano Dep. at 77, Exh. 6). In contrast, in other K 
Mart regions, Mr. Marzano would be required to negotiate the “prices“ for new janitorial contracts “individually.“ (Id.). Mr. 
Marzano did not testify during either of the two trials or in any discovery depositions taken in Clean Serve that he had been 
directed to visit the Southwest Region first because Mr. Valenti would deal appropriately with hard-headed, older store 
managers who refused to implement the Clean Serve program by building files against them. 
  
*28 Mr. Marzano’s testimony should not be entitled to any credit, especially where he has admitted that he has no knowledge 
concerning any personnel actions taken by K Mart (Marzano Dep. at 19-24, 62-63); that he has no knowledge of Mr. 
Valenti’s authority (id. at 98-99); that he has no knowledge of the age data about K Man’s headquarters employees (id. at 
46-47); and where all of his questionable testimony relates to conversations that occurred in 1988, before Mr. Valenti 
assumed any responsibility for the Southern Region: 
A.... I didn’t handle the Atlanta area for Clean Serve. I was involved with Valenti. 
  
Q. Who was then at the head of the Southwest Region and located in Dallas? 
  
A. Yes, sir. 
  
Q. And as far as you know, had no line management authority over the Southern Region area which was then headed by Mr. 
McAllister? 
  
A. I have no idea what his authority was. 
  
Q. Do you know of supervisory authority that he had in the South? 
  
A. As I said before, I have no idea where his authority reached. 
  
  
(Id. at 98-99). Mr. Marzano did not have any business dealings with Mr. Valenti after he became head of the Southern 
Region because Clean Serve’s business relationship with K Mart ended in March, 1989. (Id. at 100). 
  
Plaintiffs also cite excerpts from Mr. Charles Wester’s deposition testimony to support their filebuilding theory. Like Messrs. 
Marzano and Powers, principals in the Clean Serve litigation, Mr. Wester has also filed his own lawsuit against K Mart.17 
Unlike many of plaintiffs’ other purported “witnesses,“ who were not even named as prospective witnesses until after 
discovery closed, Mr. *29 Wester was effectively “revealed“ as a witness when he appeared with several of the plaintiffs 
during a December 7, 1992 broadcast of “A Current Affair,“ a tabloid television program that devoted a segment to a 
discussion of the Grayson case. (See Defendant’s Motion to Determine the Sufficiency of Objections to Requests for 
Admission, for Order Compelling Discovery and for Award of Expenses, filed February 22, 1993, GR3-48-1). Plaintiff 
Wester had not yet filed his own lawsuit; but based on his television appearance, he was deposed in Grayson on December 
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30, 1992. Mr. Wester had been terminated from his position as a Loss Prevention District Manager in South Florida because 
he had violated company policy by cashing a number of checks at K Mart stores that were drawn on insufficient funds. 
(Wester Dep. at pp. 12-13, GR17-97-Exhibit B in Supplemental Appendix). Mr. Wester’s testimony shows an utter lack of 
personal knowledge of facts pertinent to plaintiffs’ claims. (Id. at 81-83). Indeed, when asked about his remarks on the 
television program, he was unable to substantiate any age bias claims. 
  
For instance, Mr. Wester claimed that an hourly loss prevention manager (Mr. Colgrove) had been transferred out of an older 
manager’s store so that invisible waste would increase and the older manager could be demoted.18 However, Mr. Wester 
actually described several business reasons for the transfer decision: Mr. Colgrove “made a very poor appearance ... to the 
public “ (Id. at 44); he was “weak in shoplifting“ (id. at 51); and Mr. Lynch believed Mr. Colgrove did a poor job in handling 
approval of a check for a customer. (Id. at 53). Moreover, Mr. Wester admitted that Mr. Colgrove was not terminated or 
“removed“ from the company, but was merely transferred out of loss prevention into the appliance area. (Id. at 54). Mr. 
Wester did not even know whether this transfer was a demotion or a lateral move or whether Mr. Colgrove’s salary was 
reduced as a result of this transfer. He also did not know whether Mr. Colgrove was still employed by the company as of the 
end of 1992. (Id.). It is undisputed that Mr. Contillo, the “older“ manager allegedly being “set up“ *30 by the Colgrove 
transfer, was still employed as a store manager at the end of 1992. (K Mart’s Supplemental Response to Plaintiffs’ Third 
Interrogatories, Confidential Ex. 8, p. 3, GR17-98-Exhibit A in the Confidential Appendix). 
  
Like Mr. Marzano’s self-contradictory (and self-interested) testimony, Mr. Wester’s testimony is not probative evidence of 
any age biased, adverse action against Mr. Colgrove or Mr. Contillo, much less that K Mart engaged in any pattern and 
practice of discriminatory file-building that affected any manager who is or might be a plaintiff in this case. See, e.g., 

Birkbeck v, Marvel Lighting Corp., 30 F.3d 507 (4th Cir.), cert. denied, 115 S. Ct. 666 (1994)). 
  
In Birkbeck, the Fourth Circuit addressed the claim that two plaintiffs, age 62 and age 55, had been terminated for 
discriminatory reasons during a force reduction. Plaintiffs argued in part that a triable issue of fact existed because the Vice 
President who made the termination decision had stated, “’there comes a time when we have to make way for younger 
people...“‘ Id. at 511. The court ruled that this statement was irrelevant because it was made more than two years before the 
discharge decision, concluding that the “remoteness in time makes it inappropriate to use [the] statement as evidence of age 
discrimination.“ Id. at 512. The court also noted that such a statement, especially when made by a person “himself in the 
protected category“19 should not be accorded the same weight than an arguably biased or bigoted remark might carry in a case 
based upon race or sex discrimination: 
  
Moreover, statements about age may well not carry the same animus as those about race or gender. Unlike race or gender 
differences, age does not create a true we/they situation - barring unfortunate events, everyone will enter the protected age 
group at some point in their lives. 
  
Id. at 512 (citing EEOC v. Clay Printing Co., 955 F.2d 936, 942 (4th Cir. 1992)). 
  
*31 Like the remarks in Birkbeck, the anecdotal remarks relied upon by plaintiffs have no probative value in this case. Those 
remarks are “remote“ in time, and there is no evidence of any “nexus“ between those remarks and any of the adverse 
employment decisions at issue in this litigation.20 See, e.g, Blahut v. W. W. Grainger. Inc., 65 Fair Empl.Prac. Cas. (BNA) 
1858, 1860 (D. Md. 1993) (statement that “‘you can’t teach an old dog new tricks“‘ is a “stereotypical“ remark without a 
sufficiently close nexus to the employment decision at issue to establish a triable issue of fact), aff’d, 36 F.3d 1091 (4th Cir. 
1994); see also cases cited at pp. 19-20, supra. 
  
Plaintiffs had more than two years of discovery to gather “nexus“ evidence by obtaining testimony from persons with actual 
knowledge of plaintiffs’ files; but plaintiffs made almost no effort whatsoever to depose the persons who actually prepared 
the documents in those files. Indeed, plaintiffs deposed only one person still employed as a district manager who had any 
direct knowledge of or involvement with the evaluation of any plaintiffs performance. This manager, David Dowling, who at 
one time or another supervised two of the plaintiffs (Messrs. Bob Williams and James Steadman), categorically denied that 
any file building had occurred. (Dowling Dep., p. 187, HR14-97-51). 
  
As a former Merchandise District Manager in the Atlanta area, plaintiff Willie Sands, see note 17, supra, was in a unique 
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position to provide direct evidence to support his attorneys’ case-building theory. Not only did he fail to support that theory, 
he testified that he had no personal knowledge of the alleged practice. Indeed, while employed as a District Manager with 
supervisory authority over Mr. Ron Braley, see K Mart’s Brief at pp. 18-21, Mr. Sands was unequivocal that his critical 
evaluations of Mr. Braley were accurate; that no one told him to do anything but report the facts; that *32 he falsified no store 
reviews; and that he attempted to be fair and objective in evaluating Mr. Braley’s performance without regard to his age. 
(Sands Dep. pp. 76-77, 80-90, 100-106, BR30-147-Exhibit J in Appendix). When asked whether he had falsified any reports 
to build a case against any store managers in his district, Mr. Sands testified, “I never falsify anything.“ (Id. at 111). Mr. 
Sands also testified that he did not take any action to harass or discriminate against Mr. Braley or any other store manager in 
the district. (Id. at 100-102. See id. at 77-81). 
  
Plaintiffs deposed former District Manager J.C. “Bill“ Story in the Grayson litigation, but he likewise denied that he was ever 
directed to collect documentation on plaintiff Grayson’s performance. (Story Dep. pp. 5, 54, BR30-147-Exhibit K in 
Appendix). Additionally, he stated that no manager ever directed him to do anything other than honestly evaluate a store 
manager’s performance. Indeed, Mr. Story testified that “creating“ bad reports would not occur because such reports would 
also reflect poorly on the district manager. (Id. at 64-65). Finally, Mr. Story testified that he had not been asked by any 
supervisor to single out any store managers for closer scrutiny because of their age or salary. (Id. at 82). 
  
Finally, former Loss Control District Manager Bruce Nilsson, also deposed by plaintiffs during discovery in the Gravson 
case, testified that his interpretation of “building a case“ was documenting instances of poor performance. (Nilsson Dep. pp. 
15-16, BR30-147-Exhibit L in Appendix). He added that he investigated managers both under and over age 40. (Id. at 30-31). 
Moreover, he stood behind the critical evaluations he conducted on many of the plaintiffs in this case. His testimony was 
explicit that the ratings he prepared regarding plaintiffs Arrington and Thompson were accurate and fair; that no one ever told 
him to judge older store managers more harshly; and that no superior ever suggested that he lower ratings for older managers. 
(Id. at 88-93, 96-97, 102-103). 
  
Given that the only persons with personal knowledge of plaintiffs’ files, including a would-be coplaintiff, Mr. Sands, have 
denied that any file building occurred, the contention at page 19 of Plaintiffs’ Brief that the testimony of “all of K Mart’s lead 
witnesses“ denying that K Mart practiced *33 pretextual file building is “demonstrably false ....“ is inaccurate, unprofessional 
and should be rejected. A 1985 memorandum, written by then-Southern Regional Personnel and Training Manager Wayne 
Clifton (now a Region Manager in Florida), clearly does not support this assertion because it does not suggest that persons 
assigned supervisory responsibility should trump up false charges against employees to get them fired. Even plaintiffs’ 
misleading references to the memorandum do not support that proposition.21 The memorandum was prepared long before any 
plaintiffs demotion, it does not mention age, and it does not discuss store managers at all. Instead, it focuses upon an 
anticipated elimination of the Resident Assistant Manager job classification, called “R.A.M.“ in the memorandum. (Affidavit 
of Wayne Clifton, ¶ 3, BR30-147-Exhibit M in Appendix). After the classification was eliminated, persons employed in those 
jobs either had to be promoted to Assistant Manager positions, demoted to hourly positions, or terminated. Mr. Clifton did 
not want decisions affecting these employees, especially if the decision was to demote or terminate them, to be arbitrary or 
capricious. As a result, as explained in the memorandum, all such decisions had to be substantiated by appropriate (and 
accurate) documentation. This is what Mr. Clifton meant when he used the phrase “build a case,“ i.e., each manager 
recommending a job action affecting poor performing RAMs had to have documentary support for the recommendation. (Id. 
at ¶ 4). 
  
Because he was not deposed until almost eight years after the date of the memorandum and because the subject of his 
deposition addressed matters wholly unrelated to the elimination of the RAM classification, it is not surprising that Mr. 
Clifton did not recall using the terminology “build a case“ in 1985. Mr. Clifton was not asked about the memorandum during 
his deposition, and there is no evidence that he used the terminology “build a case“ after 1985. There is not the slightest 
evidence that Mr. Clifton ever instructed a lower level supervisor to target someone for adverse *34 treatment and after the 
fact, build a file or “case“ on the person to justify a predetermined, biased decision. (Id. at ¶ 5). 
  
Contrary to the assertions in their brief, plaintiffs have no evidence of last minute or after the fact file building, but plaintiffs 
purport to support this theory with a chart showing that before 1990, they all received “acceptable “ annual performance 
appraisals. Plaintiffs’ Brief, pp. 4, 16-17. Plaintiffs fail to note, however, that K Mart’s store manager appraisal form changed 
dramatically for fiscal year 1990. In 1989, K Mart used a two-page appraisal form that rated store manager performance in 
ten categories, each of which was assigned equal weight. Only one category, “profit plan,“ measured a manager’s ability to 
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achieve various components of the store’s operating plan.22 This portion of the 1989 appraisal form accounted for only 10% 
of the total points awardable on the appraisal. (Helton Dep. Exh. 20, HR6-93-Exhibit E in Appendix; Clifton Aff. ¶ 10, 
HR6-93-Exhibit B in Appendix). In 1989, a store manager was penalized no more severely (a two point reduction on 
appraisal points) if he failed to meet his store’s sales plan than if he failed to review and control “supplies, utilities and 
incidentals.“ (Helton Dep. Exh. 20, p. 2 [see “Expense Control“ and “Profit Plan“]). 
  
The store manager evaluation form was changed substantially during 1990. The new form was a multi-page form that 
changed the weights accorded to various components on the appraisal. (Valenti Aff. ¶ 10, HR6-93-Exhibit A in Appendix). In 
contrast to the 1989 form, the 1990 form assigns two and half times as much weight to the “plan components“ portion of the 
appraisal. This section of the appraisal form, together with the “implementation of corporate programs “ portion of the form, 
accounted for approximately 50% of the total performance points awardable. Thus, a plaintiff’s  *35 failure to satisfy these 
two components of the appraisal form could lower his overall points sufficiently to place them in the “needs improvement“ 
category. (Helton Dep., Ex. 47, HR6-93-Exhibit E in Appendix; Payne Dep., Ex. 7, HR9-95-Exhibit E in Appendix). Indeed, 
if achievement of the profit plan component had been assigned as high a weight on the 1989 appraisal, plaintiffs would have 
ranked much lower on those appraisals.23 Finally, as noted in the portions of K Man’s principal brief discussing the 
historically poor record of performance compiled by plaintiffs Braley and Williams, this is not a case in which plaintiffs’ 
performance “changed over night.“ 
  
In the context of significant change in the corporate environment, as experienced by K Mart in the late 1980’s, see p. 18, 
supra, it is completely appropriate to evaluate performance based upon whether or not the employee satisfied the company’s 
legitimate expectations at the time of the personnel decision in question rather than previously: 

“A once qualified employee can become unqualified due to a change in business environment. 
Qualification obviously depends on the nature of [defendant’s business] at any given time.... To ignore 
the *36 shifting nature of qualification from time to time would make the qualification requirement 
meaningless.“ 

  
  
Blahut v. W.W. Grainger. Inc., supra, 65 Fair Empl. Prac. Cas. (BNA) at 1864 (quoting Pfeifer v. Lever Bros, Co., 693 F. 
Supp. 358, 364-65 (D. Md. 1987), aff’d 850 F.2d 689 (4th Cir. 1988)). In Blahut, the court rejected the plaintiff’s attempt to 
“manufacture a factual dispute“ over job performance by relying upon previous, favorable evaluations and awards, by 
criticizing his supervisor’s style, by criticizing the corporate strategy and by “proclaiming “ his own “conviction that his 
performance was adequate....“ Id. at 1864. As noted in Blahut, “‘prior good evaluations alone cannot establish that later 
unsatisfactory evaluations are pretextual. To hold otherwise would be to hold that things never change, a proposition clearly 
without a basis in reality. “‘ Id. at 1865 (quoting Billet v. CIGNA Corp., 940 F.2d 812, 826 (3rd Cir. 1991)). 
  
As ruled in Blahut and in many other cases, the Age Discrimination Employment Act was not intended to make federal 
courts or federal juries into “super-personnel“ departments for the purpose of judicially reviewing and second guessing 
legitimate, employment decisions. Id. at 1865. However, this is exactly what plaintiffs seek in this litigation. Even assuming 
plaintiffs should be permitted to present their individual claims to a jury based on the non-specific, non-probative allegations 
in the record of this case, that record clearly does not support the proposition that these individual claims should be tried 
collectively in a joint, class action proceeding. Thus, the following comments of the Blahut court are equally instructive here: 
While our nation has of yet to completely eradicate the scourge of unlawful biases in the workplace, the dockets of federal 
district courts are overflowing with the claims of disappointed employees who, rather than standing accountable for their own 
shortcomings, seek to lay the blame for their hardships at the feet of their employers. Congress did not intend the ADEA as a 
panacea for every workplace travail encountered by older employees; “there is no automatic presumption that every adverse 
personnel action directed at [an older employee] ... no matter how qualified, results in [an ADEA] violation. “ [Citation 
omitted].... A] Court can resolve employment discrimination claims only by evaluating the evidence before it. The bald, 
unsupported and conclusory allegations upon which plaintiffs all too often rely, however, do not constitute evidence. 
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*37 Id. at 1861. 
  

D. “Piggybacking“ Concepts Applied in Title VII Class Actions Should Not Be Utilized in An ADEA Case. 

1. Controlling Authority Prohibits Piggybacking In This Circuit. 

Plaintiffs in this action failed even to address K Mart’s argument that case authority controlling in this Circuit mandates that 
only those former store managers who filed timely ADEA charges with the EEOC should be allowed to opt-in if this case 
proceeds as a class action. Price v. Maryland Casualty Co., 561 F.2d 609 (5th Cir. 1977). Until the decision is overruled 
en banc by the Eleventh Circuit Court of Appeals, Price should bar the use of the single filing or “piggybacking“ concept 
proposed by plaintiffs and applied by the District Court. See Bonner v. Prichard, 661 F.2d 1206 (11th Cir. 1981) 
(decisions of the former Fifth Circuit Court of Appeals handed down prior to the close of business on September 30, 1981 are 
binding precedent in the Eleventh Circuit until overruled en banc). 
  
In Anson v. Univ. of Texas Health Science Center, 962 F.2d 539, 541 (5th Cir. 1992), a panel of the Fifth Circuit abandoned 
the Price ruling, concluding that Price had been “overruled“ by the 1978 amendments to the ADEA. These amendments 
changed the “notice of intent to sue“ language in the former “180-day rule“ provision to a requirement that the aggrieved 
party must merely file a “charge“ with the Secretary of Labor.24 H.R. 5383, 95th Cong., 2d Sess. (1978). This change was not 
intended to alter the basic purpose of the 180-day rule, but was merely intended to avoid strict construction of the “notice of 
intent to sue“ requirement, which had led some courts to bar individual suits where the claimant merely gave notice of a 
potential claim without stating a specific intent to sue. See, e.g., Powell v. Southwestern Bell Tel, Co., 494 F.2d 485 (5th 
Cir. 1974) (claimant merely *38 requested the Department of Labor to bring suit on plaintiffs behalf). There is no hint in the 
legislative history of the 1978 amendments that the change in question was intended to eliminate the “charge filing“ 
requirement in ADEA class actions or in any other type of lawsuit: 
  
This change ... is not intended to alter the basic purpose of the notice requirement, which is to provide the Department with 
sufficient information so that it may notify prospective defendants and to provide the Secretary with an opportunity to 
eliminate the alleged unlawful practices through informal methods of conciliation. 
  
H.R. Conf. Rep. No. 950, 95th Cong. 2d Sess. 12 (1978) reprinted in 1978 U.S.C.C.A.N. 528, 534. 
  
As ruled by many courts, both before and after the 1978 amendment, the 180/300-day charge filing rule plays an essential 
role in the administrative and judicial enforcement of the ADEA. Thus, after discussing the original legislative history of the 
act, the Powell court stated the following about the requirement: 

It is logical that the 180-day notice was intended to ensure that potential defendants would become aware 
of their status and the possibility of litigation reasonably soon after the alleged discrimination .... In turn 
this would promote the good faith negotiation of employers during the 60-day conciliation period and 
provide an opportunity for preservation of evidence and records for use at a trial necessitated by failure of 
negotiation. 

  
  
Id. at 488. The administrative filing and conciliation requirements of the ADEA were subsequently cited by the Fifth Circuit 
as a basis for concluding that punitive and compensatory damages should not be allowed under the ADEA because the 
potential for large monetary awards in such cases would encourage litigation and discourage potential plaintiffs from 
conciliating their claims. See, e.g., Murphy v. American Motors Sales Corp., 570 F.2d 1226 (5th Cir. 1978); Dean v. 
American Security Ins. Co., 559 F.2d 1036 (5th Cir. 1978), cert. denied, 434 U.S. 1066, 98 S. Ct. 1243 (1978). 
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The charge filing requirement in the ADEA may be subject to equitable tolling, but there is no jurisprudential basis in this 
Circuit for completely relieving a claimant from having to comply with this important, administrative prerequisite to suit. 
See, e.g., Edwards v. Kaiser Aluminum and Chemical Sales, Inc., 515 F.2d 1195, 1198-99 (5th Cir. 1975) (noting that the 
interests served by the requirement include “the promotion of informal, good faith negotiation and voluntary compliance, *39 
speedy and peaceful resolution of claims, preservation of evidence and records, and conserving court resources ....“). See also 

Coke v. General Adiustment Bureau. Inc., 640 F.2d 584 (5th Cir. 1981) (en banc). These principles would be severely and 
inappropriately compromised if non-charge-filing plaintiffs were allowed to opt-into this case, long after their own individual 
claims arose and their individual right to file a timely administrative charge had expired. Price has not been overruled en 
banc by this Circuit and should be followed here. 
  

2. Piggybacking Should Not Be Allowed Absent An Appropriate, Class-Wide Charge. 

The cases from other circuits that have permitted opt-in class members to join an ADEA case without having filed a charge 
generally limit piggybacking to a situation in which a class-wide EEOC charge had been filed. For example, in Naton v. 
Bank of California, 649 F.2d 691 (9th Cir. 1981), cited at page 47 of Plaintiffs’ Brief, the court specifically held that an 
administrative charge that “expressed no intention to sue on behalf of anyone other than“ the individual plaintiff could not 
form the basis for an opt-in class action and dismissed the opt-in claims. 649 F.2d at 697. Similarly, in Kloos v. 
Carter-Day Co., 799 F.2d 397 (8th Cir. 1986), the Eighth Circuit affirmed the dismissal of the claims of eleven opt-in class 
plaintiffs where the administrative charges that were filed “did not allege class-wide age discrimination or claim to represent 
a class.“ 799 F.2d at 401. As the Kloos court recognized “[a]llowing class actions without administrative charges that 
fairly anticipate class claims would undermine the notice and conciliation purposes of the filing requirement.“ Id. at 400. 
Neither of these cases allowed piggybacking at all. 
  
In Anderson v. Montgomery Ward & Co., 852 F.2d 1008 (7th Cir. 1988), and Mistretta v. Sandia Corp., 639 F.2d 588 
(10th Cir. 1980), the courts followed the reasoning of Kloos in allowing opt-in claims to proceed only where “the charge ..., 
at the very least, contain[ed] an allegation of class-wide discrimination.“ 852 F.2d at 1016. See Mistretta, 639 F.2d at 
595 (“The recipients [of the formal charges of discrimination] were notified that the suit was intended to be a class action for 
all employees or former employees of Sandia who were between the ages of 40 and 65“). In allowing *40 the class to 
proceed, the Anderson court, for example, found that 23 charges filed by the named plaintiffs contained “plain allegations of 
class-based discrimination.“ Anderson, 852 F.2d at 1017. In Lusardi v. Lechner, 855 F.2d 1062 (3d Cir. 1988), a case 
involving a company-wide reduction in force, the court also recognized that “[t]he charge clearly notifies Xerox that it 
allegedly discriminates against persons over forty years old as a class. “ 855 F.2d at 1078. 
  
Even in the case of Tolliver v. Xerox Corp., 918 F.2d 1052 (2d Cir. 1990), cert. denied, 499 U.S. 983, 111 S. Ct. 1641 
(1991), where the court allowed 18 individual plaintiffs who were previously members of the opt-in class decertified in 

Lusardi v. Xerox Corp., 118 F.R.D. 351 (D.N.J. 1987), reversed in par on other grounds by Lusardi v. Lechner, 
855 F.2d 1062 (3d Cir. 1988)), to proceed with their own case, the court held only that, as former co-plaintiffs in a 
“decertified“ class action, they could rely on the class-based charge filed by named plaintiffs in Lusardi.25 The court found 
that the conciliatory purpose of the charge-filing requirement had been satisfied, holding that 
  
[o]nce the attention of the EEOC and Xerox had been drawn to the claim of the Lusardi plaintiffs that age discrimination had 
occurred throughout the company in implementing the reduction in force, there is no reason to think that conciliation would 
have been more likely if these 18 appellants had filed individual claims. 
  

Tolliver, 918 F.2d at 1059. 
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The EEOC has never been given the opportunity to conciliate a “class-based “ charge in the Helton case. Plaintiffs cannot 
point to a single Helton plaintiff whose charge led to a class-wide investigation (or conciliation) sufficient to provide a 
foundation for an opt-in class action. The only charge actually investigated by the EEOC was the charge of Bob Williams, a 
named plaintiff in Helton. Mr. Williams’ charge did name several individuals who allegedly had been the victims of *41 bias 
by K Mart;26 however, the EEOC did not rely on those allegations as a basis to investigate any class-wide claims. (Giffen 
Affidavit, ¶¶ 3-5, HR-21-138-Exhibit E in Appendix). If such a charge were the basis for class-wide piggybacking, then 
virtually every ADEA charge which indicated that any other individual may also have been subjected to bias would support a 
piggybacking claim. The case authorities discussed above do not support this proposition. Moreover, the EEOC issued a “no 
cause “ determination rejecting plaintiff Williams’ untimely charge as meritless; and as pointed out previously, it is well 
settled that to be the basis for piggybacking, the “representative“ charge must itself be valid and timely. K Mart’s Brief, pp. 
47-49. 
  

3. Opt-In Plaintiffs May Not Rely On Charges Filed By Other, Opt-In Plaintiffs. 

In arguing that non-charge-filing, opt-in plaintiffs may rely on charges of discrimination filed by individuals who are not 
originally named as plaintiffs in Helton, plaintiffs rely principally on the Court’s opinion in ?? Larkin v. Pullman-Standard 
Division Pullman, Inc., 854 F.2d 1549 (11th Cir. 1988), which was vacated by the United States Supreme Court. 
Pullman-Standard, Inc. v. Swint, 493 U.S. 929, 110 Ct. 316 (1989). Because the opinion was vacated, it has no precedential 
value at all, and certainly cannot be cited as “established law of this circuit.“ Plaintiffs Brief, p. 46. See, e.g., Alvarado v. 
Board of Trustees, 848 F.2d 457, 459 (4th Cir. 1988). Furthermore, even if the vacated Larkin decision had any precedential 
value, it held only that the defendant had waived its objection to the scope of the class by waiting too long to assert it. 854 
F.2d at 1563. Pullman waited until the fourth trial of the case before it objected to the scope of the class. Id. at 1562-63. In 
addition, the *42 Larkin case was decided under Title VII and not the ADEA, and for that reason, could not overrule Price. 
  
Similarly, as noted in K Mart’s initial brief, Calloway v. Partners National Health Plans, 986 F.2d 446 (11th Cir. 1993), 
like Larkin, was not an ADEA case (or a class action) and did not overrule Price. In addition, the Calloway court carefully 
limited its ruling to the specific facts presented, in which the non-charge filing plaintiff had previously attempted to intervene 
and in which it was undisputed that the intervenor’s claim arose “out of similar discriminatory treatment in the same time 
frame.“ Id. at 448-49. As pointed out at p. 53 of K Mart’s Brief, Calloway involved a “continuing “ wage discrimination 
claim, 988 F.2d at 448-49, that is a more appropriate basis for piggybacking than a discrete demotion that is not a “continuing 
violation.“ See Phillips v. Southern Bell Tel. & Tel, Co., 650 F.2d 655, 657-58 (5th Cir. 1981). See generally Thomure v. 
Phillips Furniture Co., 30 F.3d 1020, 1027 (8th Cir. 1994) (“piggybacking“ should be limited to continuing violation cases), 
cert. denied, 63 U.S.L.W. 3642 (Feb. 27, 1995). 
  
Plaintiffs assert that opt-in claimants should be permitted to rely on the charges filed by Mercer David Grayson or John 
Thompson, potential opt-in plaintiffs, or by Douglas Baer, a former store manager who filed a charge in Tennessee.27 None of 
these three persons was demoted within 180 days (in the cases of Thompson or Grayson) or 300 days (Baer) of the charge 
filed by plaintiff Kempton, which is the earliest, timely charge cited by Judge Shoob in his original order as a basis for 
piggybacking. See K Mart’s Brief, p. 48. Absent the unique circumstances presented in Calloway, *43 “unnamed plaintiffs“ 
must rely upon a charge filed by the “named plaintiffs,“ and prospective “intervenors who had not filed EEOC charges ... 
[must] rely on the charge of one of the original plaintiffs.“ Id. at 450, citing Wheeler v. American Home Prods. Co., 582 
F.2d 891, 897-98 (5th Cir. 1977); Oatis v. Crown Zellerbach Corp., 398 F.2d 496, 498-99 (5th Cir. 1968). See Walker v. 
Jim Dandy Co,, 747 F.2d 1360, 1366 (11th Cir. 1984). Opt-in claimants Thompson and Grayson filed their own charges, thus 
satisfying the Price ruling; but both claimants were demoted more than 180 days before plaintiff Kempton filed his charge. 
As a result, neither they nor their other former co-plaintiffs in Grayson may join the Helton class. See Calloway, 986 F.2d 
at 450. 
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4. The Scope Of An Opt-In Class Must Be Measured By The Time Limits Set Forth In The ADEA. 

Class membership in Helton, if any class is permitted, must be limited to those individuals demoted within 180 days (in 
non-deferral states) or 300 days (in deferral states) before the earliest timely charge filed by one of the original, named 
plaintiffs. Plaintiffs appear to have abandoned any argument that the Civil Rights Act of 1991 should apply retroactively to 
eliminate any statute of limitations for ADEA claims arising before November 21, 1991, but they argue instead that the two 
or three year limitations period that applies to such conduct was tolled by the original filing of the Helton Complaint on 
October 29, 1992. As a result, plaintiffs contended that all of the former Grayson plaintiffs may join the Helton case because 
they were all demoted within the tolled limitations period and because they all filed timely EEOC charges. This argument is 
completely meritless because the ADEA’s statute of limitations cannot be used to extend the scope of the case to include 
alleged discriminatory events that occurred before the 180/300 day charge filing period established by the named, 
representative plaintiffs charge. To the contrary, plaintiffs fail to acknowledge, as this Court has previously recognized, that 
plaintiffs in an ADEA action must satisfy both statutory time periods. 
  
*44 In Kazanzas v. Walt Disney World Co., 704 F.2d 1527 (11th Cir.), cert. denied, 464 U.S. 982, 104 S. Ct. 425 (1983), 
the Court stated that 

[t]o bring an action under the ADEA, a plaintiff must observe two time requirements. First, he must 
comply with 29 U.S.C. § 626(d) which requires that he file a charge alleging discrimination with the 
[EEOC] within 180 days [300 days in a deferral state] of the alleged unlawful practice ... Second, a 
plaintiff must comply with 29 U.S.C. § 626(e) which incorporates the [two or three year] statute of 
limitations from the Portal-to-Portal Act, 29 U.S.C. § 255. 

  
  
Id. at 1528 (emphasis added). As the Kazanzas Court recognized, “the statute of limitations runs from the same date as the 
180 day provision, the date on which the cause of action accrues.“ Id. Plaintiffs’ “relation-back “ argument would effectively 
eliminate both statutory limitation periods, thereby nullifying this Court’s directive that “a plaintiff must comply with both 
time requirements.“ Id. at 1529. Opt-in plaintiffs who have filed timely charges of discrimination within 180 (or 300) days of 
the accrual of their own cause of action, as the former Grayson plaintiffs have done, should not be allowed to opt-in as 
claimants in Helton if their claims arose more than 180 (or 300) days before named plaintiffs Kempton’s charge. Calloway, 
supra. Similarly, potential plaintiffs who have not filed any charges of discrimination with the EEOC may not join Helton, 
even under a piggybacking approach, if they were demoted before October 16, 1991 in non-deferral states, or before June 19, 
1991 in deferral states. Furthermore, whether or not these potential opt-in plaintiffs filed an individual, timely charge, they 
must have also have filed a timely opt-in consent form within three years of their own demotions to join the Helton case. See 
29 U.S.C. § 256(b) (1988). 
  
As K Mart previously pointed out, an opt-in plaintiffs action commences when he files his individual, written consent to join 
the lawsuit.28 See  *45 O’Connell v. Champion Int’l Corp., 812 F.2d 393, 394 (8th Cir. 1978). According to Kazanzas, 
  
it is entirely possible to comply with the notice requirement, yet still be in violation of the limit on filing an action by 
exceeding the two or three year provisions of the Portal-to-Portal Act. The notice requirement in no way supplants the 
statutory period of limitations engrafted from the Portal-to-Portal Act. 
  

Kazanzas, 704 F.2d at 1529, citing, Powell v. Southwestern Bell Tel. Co., 494 F.2d 485, 487 (5th Cir. 1974). Thus, 
even though the Grayson plaintiffs filed timely charges of discrimination with the EEOC, they cannot rely upon these 
charges to join Helton. Because none of the Grayson plaintiffs *46 filed a consent to join the Helton class within three years 
of the date of his demotion, they cannot be members of any Helton class.29 
  
The cases plaintiffs cite fail to support their assertion that the statute of limitations can be tolled by the filing of a complaint 
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containing no class action allegations. In Anderson v. Montgomery Ward & Co., 852 F.2d 1008 (7th Cir. 1988), the court 
stated that an amendment to the complaint which technically converted the action from a multiple plaintiff claim in to an 
opt-in class action should relate back, but the amendment in question added no additional parties to the case. As a result, the 
court did not address the timeliness of any opt-in plaintiffs consent to join the case. The second case plaintiffs cite, Fleck v. 
Cablevision VII. Inc., 799 F. Supp. 187 (D.D.C. 1992), is not even an ADEA class action case, but a case in which two 
plaintiffs alleged securities fraud arising out of the material omissions in a consent statement distributed to them. A third 
plaintiff, who received the same materials, was permitted to join the action by a subsequent amendment. The court held that 
because the original complaint alleged “harm to the partnership “ in which the new plaintiff was a partner, the defendant had 
notice of the potential claim and the amendment related back to the original filing. Id. at 191. 
  
Finally, plaintiffs’ assertion that the statute of limitations should be tolled based upon the date of filing of the original 
complaint because of some supposed delay by K Mart in opposing class certification and the notification process, Plaintiffs’ 
Brief, p. 48, is utterly meritless. As this Court has recognized, “‘ignorance of ... legal rights or failure to seek legal advice, 
[does] not toll the statute [of limitations].“‘ Kazanzas v. Walt Disney World Co., 704 F.2d 1527, 1530 (11th Cir.), cert. 
denied, 464 U.S. 982, 104 S. Ct. 425 (1983). It is absurd for plaintiffs to argue that opt-in class members could not have 
learned of their rights to file their own ADEA action or to join a *47 pending action until the disputes related to the 
conversion of the Helton case to a class action are resolved.30 This Court should not allow plaintiffs who “sat on their rights“ 
to join their time-barred claims in the Helton case. 
  

I. THE DISMISSAL ORDER IN GRAYSON SHOULD BE REVERSED. 

A. The Dismissal Order in Grayson is Inconsistent With Law of the Case Principles. 

In the last section of their brief, plaintiffs cite excerpts from more than 40 pages of the transcript of the hearing before Judge 
Carnes about K-Mart’s motion to reconsider her sua sponte dismissal of the severed Grayson cases. While the purpose of this 
lengthy, but incomplete quotation is not clear, plaintiffs argue that “in substance,“ the revised dismissal order entered by 
Judge Carnes after the hearing was merely an order transferring “her Grayson plaintiffs to the Helton class litigation.“ 
Plaintiffs’ Brief, p. 55. This assertion is blatantly contrary to the complete record of the hearing. For instance, the ellipsis at p. 
55 of Plaintiffs’ Brief omits the following colloquy, in which counsel for plaintiffs clearly acknowledges that an oral motion 
to transfer made during the hearing had been denied: 
  
 
MR. FORD: 
  
 

And, as I understand, a request for a transfer [or] stay, as I think you said earlier, 
will stand denied. 
  
 

  
 
THE COURT: 
  
 

Right. Sounds like you summed it up pretty well. 
  
 

 

Transcript at p. 84. 
  
Plaintiffs’ contention that Judge Carnes merely “transferred“ her cases is contradicted by the hearing transcript and is as 
misleading as their assertion that all of the courts that have considered it have “rejected“ Kmart’s “law of the case“ argument. 
Plaintiffs’ Brief, p. 8. To the contrary, as acknowledged by Judge Carnes, Kmart respectfully submits that neither the 
dismissal order entered in *48 Grayson, nor the “retransfer“ orders entered in two of the five previously severed cases were 
based in any way on a considered review of the law of the case doctrine: 
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THE COURT: 
  
 

Well, I will tell you, with all due respect to my colleagues .... I am sure that they 
had a mess they inherited; and they thought, what do we do? And we looked at it 
in a situation where we had spent an enormous amount of time on the Grayson 
case; and we felt that if Judge Shoob were going to be able to take the cases in a 
class action, there was no point from an efficiency point of view for us to expend 
any more [time]. 
  
 

  
 
 And that is simply why we did what we did ... and I imagine that their view of the 

law of the case is about the same ..., which is, that I didn’t consider the law of the 
case at all. and I doubt that they did. 
  
 

 

Transcript at p. 27 (emphasis added). 
  
Plaintiffs emphasize that Judge Shoob’s class action order in Helton should be affirmed in the interests of judicial efficiency. 
Kmart respectfully submits, however, that the law of the case doctrine is grounded upon principles of judicial economy, 
efficiency and comity that should prevent one federal judge from disregarding and effectively “overruling“ a previous 
decision by another, coordinate federal judge. See discussion at pp. 30, n. 17, 60-64 of K Mart’s Brief. As recognized by 
many courts, including the United States Supreme Court, adherence to law of the case principles is particularly appropriate 
where, as here, failure to apply the doctrine permits federal judges to transfer cases back and forth between districts (or 
between courts in the same district) in a game of judicial “ping pong.“ See, e.g., Christianson v. Colt Indus, Operating Corp., 
486 U.S. 800, 108 S. Ct. 2166 (1988). Law of the case principles apply with particular force to prevent one court from 
“retransferring“ a case to another court, and Kmart respectfully submits that the same principles should apply to prevent 
“rejoinder“ of previously severed claims under the guise of an ADEA “optin“ class action. 
  
Plaintiffs’ contention that the law of the case doctrine is limited to “appellate rulings“ only, Plaintiffs’ Brief at pp. 55-56, is 
contrary to numerous cases holding that one coordinate, federal judge should not “overrule “ another judge in the same 
district on essentially the same issue. See, e.g., *49 Feller v. Brock, 802 F.2d 722, 727-28 (4th Cir. 1986); Stevenson 
v. Four Winds Travel. Inc., 462 F.2d 899, 904-05 (5th Cir. 1972); K Mart’s Brief at pp. 60-64. 
  
Moreover, the cases plaintiffs cite do not support their assertion that the law of the case doctrine applies only to appellate 
rulings. Thus, as discussed above, the Larkin case plaintiffs rely upon was vacated by the United States Supreme Court and 
has no precedential value. Furthermore, in Larkin, the court refused to apply the law of the case doctrine to an earlier decision 
of the district court because it did not agree that the district court had made any earlier decision on the issue at hand. The 
court stated that the district court “stopped short“ of issuing any holding. 854 F.2d at 1563. Therefore, there was no 
decision that could be applied as the law of the case. Of course, no authority supports the proposition that an appellate court’s 
review of a lower court’s order should be restricted by the law of the case doctrine. 
  
The case of Robinson v. Parrish, 720 F.2d 1548 (11th Cir. 1983), also cited by plaintiffs, was decided long before the 
Supreme Court’s decision in the leading case of Christianson v. Colt Indus, Operating Corp., 486 U.S. 800, 108 S. Ct. 2166 
(1988). The Christianson Court clearly indicated that the law of the case doctrine prevents a district court from overruling its 
own prior orders in the absence of “extraordinary circumstances.“ Christianson, 486 U.S. at 815-16. Therefore, the Robinson 
court applied an antiquated standard in limiting the law of the case principle to appellate decisions. 
  
Plaintiffs contend at pp. 56-57 of their brief that Judge Carnes and Judge Shoob ruled upon “separate legal issues.“ It is 
precisely this misconception that led to the errors both judges committed in the court below. Thus, as explained above, under 
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the great weight of authority construing section 216 of the FLSA, and as effectively ruled by the Supreme Court in 
Sperling, supra, the opt-in procedures in an ADEA class action should be managed under the same principles that govern 
joinder of additional parties under the Federal Rules of Civil Procedure. See Argument Section IA, supra. Judge Shoob 
plainly erred in disregarding those principles and allowing the Helton case to be *50 converted at the eleventh hour to an 
opt-in, multi-plaintiff class action. Judge Carnes, while reasserting the validity of her previous severance and transfer rulings, 
erroneously assumed that ADEA class action principles regarding opt-in joinder are different from joinder and severance 
principles under the Federal Rules. As a result, she erroneously disregarded the law of the case doctrine in dismissing her 
cases, thereby effectively allowing plaintiffs to “rejoin“ their claims in a consolidated lawsuit in direct contradiction of her 
February 22, 1994 ruling that those claims were not properly joined and should be severed to ensure a fair, non-prejudicial 
trial. As recognized by the Eleventh Circuit, “the purpose of the law of the case doctrine ‘is to establish efficiency, finality, 
and obedience within the judicial system ....“‘ Luckey v. Miller, 929 F.2d 618, 622 (11th Cir. 1991) (emphasis added). 
Plaintiffs’ goal in asking Judge Shoob to convert Helton to a class action was not to achieve judicial economy and efficiency, 
but rather to overrule by indirection the unfavorable severance and transfer orders in Grayson. Cf. note 9. supra. 
  
While “new evidence,“ Hayman Cash Register Co. v. Sarokin, 669 F.2d 162 (3d Cir. 1982),31 or a change in controlling 
law, ??Libront v. Columbus McKinnon Corp., 832 F. Supp. 597, 624 (W.D.N.Y. 1993),32 may result in a departure from the 
law of the case doctrine, neither factor is *51 present here. There has not been any change in “controlling law“ since the date 
of the severance ruling in Grayson. Although plaintiffs contend that Judge Carnes lacked “much of the evidence that later 
prompted the Helton plaintiffs to seek class certification,“ Plaintiffs’ Brief pp. 56-57, the only such evidence they cite is the 
testimony of David C. Marzano. However, Mr. Marzano’s affidavit, which actually was styled in the Grayson case, was 
executed almost three months before Judge Carnes ruled. Plaintiffs could have filed the Marzano affidavit in the case 
(Grayson) for which it was originally executed, but chose not to do so. See note 9, supra. 
  
New evidence that is merely cumulative, First National Bank of Chicago v. Material Service Corp., 597 F. 2d 1110, 1116 
(7th Cir. 1979), or that actually was available before entry of the challenged ruling is not a basis for disregarding the law of 
the case doctrine. Baumer v. United States, 685 F.2d 1318, 1321 (11th Cir. 1982). In Grayson, Judge Carnes rejected the 
proposition that plaintiffs’ “anecdotal evidence“ of alleged age-related statements by K Mart’s managers would either 
establish “the existence of a company-wide policy of age bias“ or would “transform[] the decisions of the various managers 
with respect to each of the plaintiffs into one logical transaction or occurrence.“ 849 F. Supp. at 788. As shown by its date 
and by Attachment “A,“ the Marzano affidavit was available to the Grayson plaintiffs well before this ruling, but was not 
filed of record.33 Marzano’s non-probative testimony about irrelevant statements allegedly made almost three years before 
any of the Grayson plaintiffs were demoted is not a basis for “overruling“ the February 22, 1994 severance order. 
  
Judge Carnes should not have “abandoned“ the February severance ruling by disregarding the law of the case doctrine. 
Clearly, her dismissal of the severed Grayson cases at this late stage, without awarding K Mart the costs and attorneys’ fees it 
needlessly incurred, is a clear abuse of *52 discretion that should be overturned. See K Mart’s Brief at pp. 56-60; 

McCants v. Ford Motor Co., 781 F.2d 855, 860 (11th Cir. 1986) (plaintiff ordinarily will not be permitted to dismiss 
without prejudice after defendant has been put to considerable expense except on condition that plaintiff reimburse him for 
litigation expenses, including reasonable attorneys’ fees). 
  

III. THE SEVERANCE ORDER IN GRAYSON SHOULD BE AFFIRMED. 

Plaintiffs in the Grayson cases have cross-appealed from Judge Carnes’ February 22, 1994 order severing their claims for 
separate proceedings. However, the Grayson plaintiffs have not separately briefed their cross-appeal arguments. Instead, they 
criticize Judge Carnes’ severance order at pp. 3440 of their brief in arguing that Judge Shoob was not obligated by principles 
of comity to follow Judge Carnes’ severance ruling because that ruling was “erroneous.“ In essence, plaintiffs argue that 
Judge Carnes improperly “overlooked“ 29 U.S.C. § 216(b) and improperly failed to follow the Supreme Court’s decision 
in Sperling, supra. Plaintiffs’ Brief, p. 34. This argument is curious given that plaintiffs effectively contend that the only 
limitation on the scope of an ADEA class action is the “similarly-situated “ language in section 216(b) and not the 
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“common transaction or occurrence “ standard or the “timeliness“ standard of the Federal Rules of Civil Procedure governing 
permissive joinder. Contrary to plaintiffs’ arguments, K Mart respectfully submits that Judge Carnes correctly applied the 
joinder standards in ruling that any interest in economy or efficiency to be gained by a joint trial of plaintiffs’ “pattern and 
practice“ allegations would be substantially outweighed by the prejudice caused to K Mart by a confusing, lengthy trial of the 
plaintiffs’ individual claims. See Fed. R.Civ.P. 42.34 K Mart respectfully submits that this ruling is fully consistent with the 
instructions of the Sperling court that multiple party, ADEA lawsuits must be managed in an orderly, “sensible“ *53 manner 
that is consistent with the Federal Rules of Civil Procedure and related, procedural protections that ensure the “evenhanded“ 
administration of justice. 
  
Plaintiffs argue incorrectly that Judge Shoob was the first to decide the severance issue. They fail to acknowledge, however, 
that Judge Shoob’s ruling could not bind Judge Carnes because that decision was based only on the allegations of the Helton 
complaint and was entered before any discovery had been conducted. In the Grayson case, however, Judge Carnes was 
presented with the full factual record after all discovery had been completed. On the one hand, plaintiffs argue that “new“ 
evidence consisting of a non-probative affidavit signed in Grayson several months before Judge Carnes ruled, but never filed, 
justifies a departure from the law of the case. On the other hand, they argue that Judge Carnes should have followed Judge 
Shoob’s preliminary severance order, which was not based on any evidence at all. The inconsistency in plaintiffs’ position is 
obvious. 
  
From reviewing the Helton order, it is impossible to determine what facts Judge Shoob actually reviewed when he allowed 
the case to be converted to a class action. In contrast, Judge Carnes carefully examined the facts in Grayson. Judge Carnes 
rejected plaintiffs’ conclusory assertions, based on non-probative statistics and anecdotal testimony, and ruled that they had 
not been demoted as a result of discriminatory, “centralized policy-making.“ She held instead that “the undisputed evidence 
?? inated with the individual employee’s district and regional managers.“ Id. at 789 (emphasis added). Similarly noting that 
“[e]ach plaintiff must prove liability on the part of the defendant with respect to the adverse action defendant took with 
respect to him,“ id. at 790, Judge Carnes concluded that the “interest of judicial economy “ and efficiency generated by 
consolidated proceedings are far outweighed by the complexities, unfairness and prejudice to K Mart resulting having to 
defend plaintiffs individual claims in a joint trial. Id. at 790-91. 
  
Plaintiffs contend that Judge Carnes simply accepted K Mart’s arguments without questioning their “logical or factual basis,“ 
asserting that she overlooked the proposition that the “great majority“ *54 of plaintiffs’ evidence would be the same in each 
case. Plaintiffs’ Brief at p. 37. Plaintiffs contend that all of their “claims rest principally upon the single body of evidence 
establishing that K Mart had a plan to eliminate older store managers.“ Id. The “sufficiency“ of this evidence has been 
addressed above and may be aptly characterized as the sort of “bald, unsupported and conclusory allegations upon which 
plaintiffs all too often rely ....“ that does not constitute probative evidence of age bias. Blahut v. W.W. Grainger. Inc., supra, 
65 Fair Empl. Prac. Cas. (BNA) at 1861. 
  
In this same section of their brief, plaintiffs rely on criminal conspiracy cases for the proposition that Judge Carnes’ 
severance ruling was erroneous and based on “sheer speculation“ regarding jury confusion. There is absolutely no precedent 
for applying criminal conspiracy standards in determining whether or not a civil cause of action is appropriate for 
multi-plaintiff or class action treatment. To the contrary, as noted by one of the cases plaintiffs cite, Zafiro v. United 
States, 506 U.S. 534, 113 S. Ct. 933, 939 (1993), any risk of “prejudice“ in a multi-defendant criminal trial is largely offset 
by the proposition that the government must prove its case with respect to each defendant “‘beyond a reasonable doubt ....“‘35 
Obviously, there is no similar offsetting standard in a civil case, which merely requires proof by “preponderance“ of the 
evidence. For that reason alone, judges applying the civil procedure standards should be accorded much greater deference and 
discretion in determining whether and under what circumstances a multi-plaintiff case would become too confusing, too 
misleading, and too cumbersome to try before a single jury. 
  
The cases upon which plaintiffs rely do not support the proposition that Judge Carnes abused her discretion in making her 
decision. Plaintiffs’ reliance on  *55 Mosley v. General Motors Corp., 497 F.2d 1330, 1333 (8th Cir. 1974) is misplaced 
because unlike the Grayson plaintiffs, the ten plaintiffs in that case complained about events at a single General Motors plant. 
Furthermore, even the Mosley court recognized that 
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[i]n ascertaining whether a particular factual situation constitutes a single transaction or occurrence for 
purposes of Rule 20, a case by case approach is generally pursued. No hard and fast rules have been 
established under the rule. 

  
  

Mosley, 497 F.2d at 1333, cited in Grayson, 849 F. Supp. at 787 (citation omitted). 
  
Plaintiffs also cite four district court decisions which allowed multi-plaintiff lawsuits, but they do not explain how the facts of 
any of these cases are similar enough to the facts of Grayson to be relevant. In Durant v. Maher Chevrolet. Inc., 759 F. Supp. 
787 (M.D. Fla. 1991), the court noted that defendant never even objected to the addition of plaintiffs to the lawsuit: 

Rather than respond to the motion to file an amended complaint, Defendant filed an answer to the 
amended complaint, a motion to dismiss that complaint, and later a motion for summary judgment. The 
Court will therefore grant the motions to join a party defendant and motion to amend complaint.... 

  
  
Id. at 789. Furthermore, there is no indication that the individual claims arose in separate locations or involved many different 
decisionmakers, as in Grayson. 
  
In Brereton v. Communications Satellite Corp., 116 F.R.D. 162 (D.D.C. 1987), the court refused to sever the claim of a 
Senior Employment Representative who allegedly “helped to develop and implement the very [employment] policies that are 
at the heart of this suit“ from the claims of other employees who were not employed in policy-making positions. 

Brereton, 116 F.R.D. at 163. The severance motion was based on distinctions in plaintiffs’ job duties, not as in Grayson, 
on the fact that the claims arose in different stores and involved different managers, different facts and different 
decisionmakers. A difference in job duties, without more, was not a sufficient reason to sever the Brereton plaintiffs’ claims. 
Id. 
  
Similarly, in Bolling v. Mississippi Paper Co., 86 F.R.D. 6 (N.D. Miss. 1979), the defendant requested severance of the 
claims of three plaintiffs who were employed in the same location. The *56 motion for severance was based upon the 
particular circumstances of the employment terminations: one plaintiff resigned and the other two plaintiffs were discharged. 
Bolling, 86 F.R.D. at 7. The court found insufficient differences in the three claims to warrant severance. Id. at 8. Finally, in 
Griffin v. Wainwright, 34 Fair Empl. Prac. Cas. (BNA) at 1857 (N.D. Fla. 1981), contrary to plaintiffs’ assertions, the court 
expressed doubt as to the applicability of Rule 20 to the case at all. 
  
Plaintiffs’ reliance on the district court opinion in King v. Ralston Purina Co., 97 F.R.D. 477 (W.D.N.C. 1983), is equally 
misplaced. Insofar as plaintiffs contend that the decision in Ralston Purina means allegations of a “pattern or practice“ of 
discrimination are sufficient to defeat an otherwise well-supported severance motion, they are clearly wrong. The trial court 
in Ralston Purina refused to allow an interlocutory appeal of its decision denying severance and transfer; and in a narrow 2-1 
decision, the Fourth Circuit held that the “extraordinary circumstances“ required to issue a writ of mandamus had not been 
shown on the particular facts presented. In re Ralston Purina Co., 726 F.2d 1002, 1006 (4th Cir. 1984). However, Judge 
Bryan filed a strongly-worded dissent, suggesting that the court should have granted defendant’s petition. Id. at 1006-7. Even 
the two judge majority opinion went far beyond what was needed to justify a simple denial of mandamus. Indeed, the two 
judge majority analyzed the factors for and against transfer and held that, “the record as it now appears before us shows that it 
would not be more convenient for the parties to try the case in Charlotte ....“ Id. at 1006 (emphasis added). Nevertheless, the 
two judge majority felt constrained by the narrow judicial circumstances authorizing a writ of mandamus. Thus, the majority 
held, the record in the case did not show an abuse of judicial power sufficient to grant the writ. Id. at 1006. 
  
The Fourth Circuit’s willingness to analyze and comment upon the factors supporting a transfer, given the unusual procedural 
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posture of a mandamus proceeding, says more about what was wrong with the district court’s decision in Ralston than what 
was right with it. The Fourth Circuit’s decision did not endorse the district court’s decision, but suggests that if the case had 
been reviewed as a normal appeal, an abuse of discretion would likely have been found. Indeed, in a subsequent *57 decision, 
Adkins v. Kellwood Co,, 36 Fair Empl. Prac. Cas. (BNA) 1062 (W.D.N.C. 1984), another federal judge in the same district 
observed: 

Even though the majority [in Ralston Purinal concluded that mandamus was not a proper remedy, they 
did weigh some of the factors for and against transfer and implicitly, if not explicitly, concluded that the 
factors favoring transfer outweighed the factors against transfer. 

  
  
Adkins, 36 Fair Empl. Prac. Cas. (BNA) at 1064. 
  
As in Grayson, the four plaintiffs in Adkins, each of whom was co-the Store Manager of a different store, joined as plaintiffs 
in a single ADEA lawsuit. The Adkins plaintiffs attacked an alleged corporate level decision to change the image of the 
Company’s management to a more “youthful“ group, and the lawsuit was filed as a “class action.“ Id. at 1063. Asserting that 
each plaintiff was discharged for “failure to perform her duties in a satisfactory manner,“ the defendant moved to sever the 
claims and transfer venue for three of the four plaintiffs other courts, two of them in other states and one in another district. 
(The fourth plaintiff resided and had worked within the Western District of North Carolina.). 
  
In granting defendant’s motion to sever and transfer the plaintiffs’ claims, the Adkins court reasoned as follows: 
Assuming, arguendo, that all the Plaintiffs in this action are “similarly situated“ so that a class action pursuant to 29 
U.S.C.A. § 216(b) is permissible, it remains within the Court’s discretion to transfer this action pursuant to 28 U.S.C.A. § 
1404. The change of venue statute applies by its express terms to “any civil action,“ which would include an action under the 
ADEA. 
  
  
Id. In particular, the court noted that the plaintiffs had worked for different regional sales and merchandising managers, and 
that the plaintiffs’ former coworkers in Mississippi, Tennessee and Greensboro, North Carolina would be inconvenienced by 
having to travel to Asheville, North Carolina for the trial (even though they would presumably be reimbursed by the 
Company). Id. Addressing Ralston Purina, the court stated the following: 

The instant case is closely analogous to Ralston Purina, the only difference being that here one of the 
plaintiffs does reside within this district and *58 previously was employed by the Defendant within this 
district whereas in Ralston Purina none of the plaintiffs ever resided within or worked within the judicial 
district where the action was filed. Based upon this Court’s interpretation of Ralston Purina it would be 
an abuse of discretion were the Court not to allow Defendant’s motion to sever and to transfer. 

  
  
Id. at 1064. 
  
Like the plaintiffs in Adkins, the Grayson plaintiffs originally filed their lawsuit as a purported class action, but the time for 
seeking any type of class certification or “notice“ to prospective class members had long since expired when Judge Carnes 
severed the Grayson plaintiffs’ claims and transferred the claims of the five, non-Georgia plaintiffs to courts in Florida and 
North Carolina. Bell v. K Mart Corp., 848 F. Supp. 996 (N.D. Ga. 1994). As ruled in Adkins, the joinder rules and 28 
U.S.C. § 1404 (1988) provide no exception for class action claims or cases which include pattern or practice allegations. 
Indeed, they apply equally to all cases whether or not they include pattern or practice and/or class action allegations. See 
Adkins, 36 Fair Empl. Prac. Cas. (BNA) at 1063 (rejecting plaintiffs’ reliance on their “class action“ claims). 
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Contrary to plaintiffs’ assertions, Judge Carnes applied the proper legal standards under both Rules 20 and 42 of the Federal 
Rules of Civil Procedure in severing the former Grayson case. Her opinion demonstrates careful application of these rules to 
the facts of the case. There is no dispute that Rule 20 contains two prerequisites: Plaintiffs must (1) assert rights “arising out 
of the same transaction, occurrence or series of transactions or occurrences,“ and (2) present a question of law or fact 
“common to all“ plaintiffs. Grayson, 849 F. Supp. at 787. See Weir v. Litton Bionetics, 41 Fair Empl. Prac. Cas. 
(BNA) 1150, 1154-55 (D. Md. 1986); Martinez v. Safeway Stores, Inc., 66 F.R.D. 446, 44849 (N.D. Cal. 1975); 

Smith v. North American Rockwell Corp., 50 F.R.D. 515 (N.D. Okla. 1970). Neither is met here. 
  
As Judge Carnes outlined: 

The instant cases involve eleven individuals who live in four states. Each plaintiff worked in a different 
store, geographically remote from the other plaintiffs. The decision to demote each plaintiff originated 
with his district manager and was derived within the context of the business circumstances of *59 each 
plaintiffs store. Three different regional managers participated in the eleven demotion decisions at issue 
in these cases. 

  
  

Grayson, 849 F. Supp. at 788. 
  
After reviewing the facts of each plaintiffs case, Judge Carnes correctly concluded that the demotion decisions “hardly 
constitute a single action on the part of the defendant.“ Grayson, 849 F. Supp. at 789. Plaintiffs’ brief does not address 
any of the facts regarding any individual plaintiffs claim, preferring instead to rely on their conclusory “pattern and practice “ 
assertions as a basis for claiming that Judge Carnes erred. Plaintiffs’ Brief at pp. 58-59. Judge Carnes specifically rejected 
plaintiffs’ assertion that their demotions were all the product of centralized, discriminatory policymaking, pointing out that all 
of the demotions were initiated at the local level. Grayson, 849 F. Supp. at 789. She rejected plaintiffs’ contention that 
centralized review of the decisions converted plaintiffs’ demotions into one transaction or occurrence: 

Taking plaintiffs’ reasoning to its logical end, every employment decision made by managers subject to 
central policies and review would constitute one transaction or occurrence, and any group of aggrieved 
employees would be entitled to join its claims under Rule 20(a). 

  
  
Id. Judge Carnes also examined plaintiffs’ statistical evidence, but stated that she failed “to see ... how this evidence 
transforms eleven individual employment decisions into one logical transaction.“ Id. After careful analysis, Judge Cames 
found that the demotions were separate transactions or occurrences. The fact that plaintiffs relied on the same “general 
theories of law“ was not enough to convert their claims from “discrete act[s] by the defendant to a common question.“ Id., 
citing Smith, 50 F.R.D. at 524. 
  
K Mart respectfully submits that plaintiffs’ anecdotal “evidence“ of an alleged pattern of bias does not justify overturning 
Judge Carnes’ severance order. As noted above, the only specific evidence that was not filed of record before Judge Carnes 
ruled was the non-probative affidavit testimony of David Marzano. This evidence is not relevant to any issues in this case, it 
is not “new“ and it is merely cumulative of the “anecdotal evidence of discrimination “ already considered by Judge *60 
Carnes. She clearly reiected the argument that plaintiffs’ evidence transformed “the decisions of the various managers with 
respect to each of the plaintiffs into one logical transaction or occurrence.“ Grayson, 849 F. Supp. at 788. This ruling is 
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not an abuse of discretion, and the order severing the former Grayson lawsuit into eleven separate cases should be affirmed. 
  

CONCLUSION 

The “class action“ ruling in Helton should be reversed; the dismissal ruling in Grayson should be reserved; the severance 
ruling in Grayson should be affirmed; and both the Helton and Grayson cases should be remanded to be resolved in separate 
proceedings. 
  
Appendix not available. 
  

Footnotes 
 
1 
 

Plaintiffs’ complaints about allegedly costly litigation tactics employed by K Mart are particularly inappropriate given that the 
discovery record reflects that both of plaintiffs’ lead counsel attended each deposition of a K Mart witness. Except for the 
deposition of K Mart’s Chairman, Mr. Antonini, only one attorney attended depositions on behalf of K Mart. 
 

2 
 

In Glass v. IDS Financial Services. Inc., 778 F. Supp. 1029 (D. Minn. 1991), the court cited the comparative lack of resources 
of the twenty-three opt-in plaintiffs as a basis for stating that allowing their “pattern and practice evidence [to] be presented on a 
class-wide basis [would] protect the due process rights of the plaintiffs.“ Id. at 1081. This statement effectively was dicta because 
in that case, the EEOC, with its government backed resources, had intervened in the case. Because the EEOC is not bound by the 
“similarly situated“ standards governing opt-in joinder under Section 216(c) of the FSLA, the court concluded that it did not 
need to consider the limits on ADEA class actions applied in cases such as Ulvin v. Northwestern Nat’l Life Ins, Co. 141 F.R.D. 
130 (D. Minn.), aff’d, 943 F.2d 862 (8th Cir. 1991), cert. denied, 502 U.S. 1073, 112 S. Ct. 970 (1992), which had limited the 
scope of opt-in, ADEA claims. 778 F. Supp. at 1080-81; see id. at 1044. Thus, Glass provides no support for the proposition 
that this Court should not follow Ulvin, Lusardi and other similar cases that do appropriately limit the scope of individual, opt-in 
claims. 
 

3 
 

Plaintiffs also cite Selzer v. Board of Educ., 112 F.R.D. 176 (S.D.N.Y. 1986), a Rule 23 class action, to support their argument 
that class certification is appropriate despite the existence of unique, fact-specific defenses. Plaintiffs’ Brief, p. 31. Contrary to 
plaintiffs’ assertions, however, the Selzer court recognized that the defendant’s argument “that the complaint does not present 
common questions of law or fact because the Board of Education’s selection procedure is decentralized comes the closest to being 
a valid objection to class certification. “ 112 F.R.D. at 178 n. 1. The court rejected this argument only because evidence presented 
by the defendant demonstrated the uniformity and centralization of the selection process plaintiffs challenged. Id. 
 

4 
 

Plaintiffs do not even consider the possibility of a defense “verdict “ at the conclusion of Phase I. In that event, plaintiffs 
presumably would still get the opportunity to prove their individual, ADEA claims. Of course, a defense verdict at the end of 
“Phase I“ is quite unlikely if K Mart is not afforded the opportunity to rebut plaintiffs’ “case building “ arguments by producing its 
substantial evidence showing the utter lack of merit of plaintiffs’ individual claims. See discussion at Section IC, infra. 
 

5 
 

In Teamsters and Franks, the courts considered discrimination claims attacking documented labor-relations schemes that had 
established racially discriminatory seniority systems that perpetuated past discrimination. See Teamsters, 431 U.S. at 328, 97 

S. Ct. at 1851-52; Franks, 424 U.S. at 75051, 96 S. Ct. at 1257. Similarly, in Baxter, sixty-seven of the defendant’s seventy job 
classifications were racially segregated. Baxter, 495 F.2d at 441. These cases thus addressed claims based on documented 
practices of racial discrimination, adjudication of which did not depend upon individual, factual determinations. 
 

6 
 

Plaintiffs have already been given every opportunity during more than two years of joint discovery proceedings in Helton and 
Grayson to litigate their claims “collectively“. It does not follow, however, that plaintiffs should also be given the right to try their 
claims “collectively “ where such a trial would deprive K Mart of its fundamental right to a fair and meaningful presentation of the 
evidence. 
 

7 Unlike Helton, Sperling was filed initially as a class action arising out of a force reduction that resulted in the discharge or 
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 demotion of 1,200 employees, more than 400 of whom had already signed consents to join the action when it was initially filed. Id. 
at 168. As noted by the appellate court, the adverse action at issue was taken on one day, February 14, 1985, “primarily“ at two 
plant locations in New Jersey. Sperling v. Hoffman-La Roche, Inc., 862 F.2d 439, 440 (3d Cir. 1988). The “narrow “ issue 
resolved by the Supreme Court arose in the context of a discovery dispute, during the preliminary stages of that case, before there 
had been any class-wide discovery. 493 U.S. at 168-69. 
 

8 
 

See discussion at p. 54, infra. As the court in United States v. DiNome, 954 F.2d 839 (2d Cir. 1992), cert. denied, 113 S. Ct. 94 
and 113 S. Ct. 95 (1992), recognized, a RICO conspiracy case is clearly distinguishable from “an employment discrimination case 
involving technical statistical evidence and formulae.“ Id. at 843. A RICO proceeding by its nature includes “evidence of 
numerous criminal acts by a variety of persons,“ each of whom “may reasonably claim no direct participation in some of those 
acts.“ Id. Nevertheless, the Di Nome court warned that “[a] ‘trial judge has a continuing duty at all stages of the trial to grant a 
severance if prejudice does appear .... Where, as here, the charge ... turns out to lack the support of sufficient evidence, a trial judge 
should be particularly sensitive to the possibility of such prejudice‘,“ Id. at 845 (quoting Schaffer v. United States, 362 U.S. 
511, 516, 80 S. Ct. 945, 948 (1960)). Because of the risk of “spillover prejudice“ as to two defendants not involved in the alleged 
conspiracy, the court held that they should have received separate trials. Id. 
 

9 
 

To counter the damaging truth here - that the clearly late Helton amendment was a reaction to the “bad“ order plaintiffs received in 
Grayson from Judge Carnes - plaintiffs creatively claim at page 43 of their Brief that the parties’ mediation efforts, which plaintiffs 
had agreed to keep confidential, were their undisclosed motive for not filing a class action motion earlier. Mediation was never 
mentioned by plaintiffs’ counsel as an obstacle to amendment. In fact, plaintiffs mentioned the possibility of a class action in the 
context of mediation for the first time in a December 8, 1993 letter from plaintiffs’ counsel referencing the Grayson (not the 
Helton) case. See Attachment “A“ hereto. In this letter, counsel cited the Marzano affidavit, which is discussed below, and 
threatened to use this affidavit in asking the Grayson court “to open this litigation to at least a regionwide opt-in class action.“ 
Counsel for plaintiffs neither filed the Marzano affidavit nor moved for class action status in Grayson. Instead, they waited until 
after Judge Carnes had rejected plaintiffs’ “pattern and practice“ claims in February 1994, and then attempted to circumvent that 
ruling by seeking class action status in Helton. 
 

10 
 

As quoted above, Mr. Antonini testified that he was happy with the executive level “team“ he inherited when he became K Mart’s 
chairman. No evidence shows that the age of that “team“ has been reduced, and no evidence shows that Mr. Antonini had any 
involvement in staffing decisions regarding store manager jobs. Moreover, the statistics cited below show that K Mart did not 
change K Mart’s store manager workforce by reducing the number of managers age 40 or older. Instead, the number of managers 
age 40 or older actually increased. 
 

11 
 

As President, Chairman and Chief Executive Officer of K Mart, Mr. Antonini has strategic responsibility for a company with 
350,000 employees, including 4,000 stores and offices around the world. (Antonini Dep., p. 137, HR7-94-Exhibit H in Appendix.) 
To carry out his strategic functions Mr. Antonini must delegate to his seven immediate “reports,“ who in turn are responsible for K 
Mart’s various divisions. (Id. at 138-40). These seven senior executives must also delegate responsibility to their respective 
subordinates, who in turn assign responsibility for day-to-day decisions to lower-level employees. (Id. at 108-09, 138-39). 
 

12 
 

Dr. Cupingood’s assumption that no turnover in the workforce occurred is directly contrary to plaintiffs’ own data. Thus, at page 
15 of their Brief, plaintiffs cite a list produced during discovery in another case, Autry, supra, which was not filed by a former store 
manager, to support the proposition that “an avalanche“ of store manager demotions and resignations occurred during the 
1990-1992 period. K Mart submits that data about the raw number of demotions and resignations (i.e, 151 + 76 = 227) over a 
three-year period means nothing. Plaintiffs have no evidence that the turnover of 227 jobs in a 900-store Southern Region over a 
three-year period (or about 8% per year) is high, low, or normal in the retail industry. The data has not been reviewed by expert 
witnesses and cannot be used to draw any inference in this case. 
 

13 
 

This invalid hypothetical erroneously assumes that an “older “ manager could never be demoted (or resign or retire) because he 
would always be replaced by a person the same age. It is well settled that the law does not prevent a company from removing a 
person from the workforce simply because he or she is age 40 or older. Williams v. General Motors Corp., 656 F.2d 120, 129 
(5th Cir. 1981), cert. denied, 455 U.S. 943, 102 S. Ct. 1439 (1982). 
 

14 
 

Commentators and courts have criticized using misleading regression analysis methodology in this manner. See, e.g., EEOC v. 
Chicago Miniature Lamp Works, 947 F.2d 292, 301 (7th Cir. 1991) (finding that district court erred in considering regression 
analysis in which neutral variables influencing the applicant pool that were “too important to be ignored“ were omitted); 

EEOC v. Sears, Roebuck & Co., 839 F.2d 302, 326 (7th Cir. 1988) (finding regression analysis to lack probative value where it 
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was not based upon factors cited in the evidence as considered in the decisions at issue). 
 

15 
 

Plaintiffs’ reliance on the affidavit of James F. Hart as “evidence “ of disparate treatment (i.e., K Mart did not demote other, 
younger store managers with poor operating results) is wholly misplaced. Mr. Hart did not even attempt to compare operating 
results obtained by younger managers and results obtained by similarly situated, older managers; therefore, the affidavit does not 
set forth any meaningful statistical comparison. As a C.P.A. and “certified“ fraud examiner rather than an expert statistician, Mr. 
Hart is not qualified to testify about any such comparison even if he had made one. See, e.g., Kelley v. Rival Mfg. Co., 704 F. Supp. 
1039 (W.D. Okla. 1989) (record must establish that affiant was qualified as expert with respect to matters about which he 
testified); In re Mansfield Tire & Rubber Co., 85 B.R. 437 (Bankr. N.D. Ohio 1987) (affidavit regarding valuation of property 
was stricken absent proof of affiant’s qualifications as an expert real estate appraiser). Furthermore, Mr. Hart’s affidavit is not 
properly before the Court because he was not designated as an expert witness as required by the Local Rule 225-1(c) of the United 
States District Court for the Northern District of Georgia. (See K Mart’s Consolidated Evidentiary Brief in Support of its Motion to 
Strike and Reply Brief in Support of its Motion for Summary Judgment re: Plaintiff Kempton, HR19-123-25-31). 
 

16 
 

Mr. Marzano and his brother-in-law, Mr. Powers, are principals of Clean Serve, Inc., a plaintiff in a breach of contract and tortious 
interference lawsuit against K Mart filed in the Northern District of Georgia. Clean Serve, Inc. v. K Mart Corp., Civil Action File 
No. 1:89-CV-2332-JOF (N.D. Ga.). The first trial of this claim resulted in a verdict in Clean Serve’s favor, including an award of 
more than $8 million in punitive damages. This verdict was set aside after a key witness for Clean Serve “recanted“ his trial 
testimony under circumstances that led the judge to believe the witness may have been encouraged to lie by Mr. Marzano. As 
Judge Forrester concluded, “the repeated allegations of false testimony supposedly induced by Marzano inclines the court to take 
the combined allegations more seriously than it might a single subsequently disproven allegation.“ Id., slip op. at 10 (N.D.Ga. 
1994) (emphasis added). (HR19-123-Exhibit A in Appendix). 
 

17 
 

This case, which was originally filed in the Northern District of Georgia as part of Sands et al. v. K Mart Corp,, Civil Action No. 
1-93-CV-2023-JEC, was severed by Judge Carnes on August 22, 1994 and transferred to the Southern District of Florida. See 
Sands, et al v. K Mart Corp,, Civil Action No. 1-93-CV-2023-JEC (N.D. Ga. Order entered August 22, 1994). 
 

18 
 

This assertion is inconsistent with the assertion plaintiffs make at p. 21 of their brief that invisible waste is not controllable by 
individual managers. 
 

19 
 

The decisionmaker in Birkbeck was age 52, somewhat younger than those named plaintiffs. Mr. Valenti, by contrast, was the same 
age or older (51) than all but two of the sixteen named plaintiffs in the Grayson and Helton lawsuits. (GR16-81-13; HR17-104-32). 
 

20 
 

The remark Mr. Powers claims Mr. Don Keeble made in Troy, Michigan during 1988 is likewise too remote to be relevant to the 
matters in controversy in this case. There is not the slightest evidence that Mr. Keeble, nor anything he may have said, had any 
influence whatsoever on any of the employment decisions made in the Southern Region almost three years later. 
 

21 
 

Plaintiffs quote a portion of the 1985 memorandum at page 19 of their Brief, but they omit from the quotation the important phrase 
underlined below: 
If not already you should begin building a case to terminate those low performing R.A.M.’s. 
 

22 
 

In previous years, Store Manager appraisals did not even have a “profit plan“ component, as such. Indeed, before 1988 the 
appraisals merely rated a manager on whether he or she “strives to achieve outstanding sales “ and “optimizes gross profits.“ 
(Helton Dep. Exh. 11, HR6-93-Exhibit E in Appendix). 
 

23 
 

For example, Grayson plaintiff Steadman, who was rated “competent “ on his 1989 appraisal, received 65 out of 90 points 
awardable on the nine appraisal components other than profit plan. He received “0 “ points on the “profit plan“ component. 
(Steadman Dep., Exh. 15, GR12-62-Exhibit I in Appendix). Thus, he received approximately 72.2% (65 divided by 90) of the 
maximum points awardable on items not directly related to operating results. If the “profit plan“ component had been assigned the 
same relative weight (25%) on the 1989 appraisal as on the 1990 appraisal, Mr. Steadman could have scored a maximum of only 
75 points on the other components. Thus, assuming he received the same percentage of those points (i.e., 72.2%), his overall 
appraisal score would have been lowered to 5.6 (75 points times .722), which is in the “below expectations“ range. His overall 
rating would have been lowered because he would have received “0 “ of 25 points awardable based on operating (“profit plan“) 
results. 
 

24 
 

At about the same time, the administrative enforcement authority under the ADEA was shifted from the Secretary of Labor to the 
EEOC. See Reorg. Plan No. 1 of 1978, § 2, 43 Fed. Reg. 19807, 92 Stat. 3781 (1978). 
 

25 The Tolliver court also recognized that even the ability to piggyback on claims in this separate action was limited by the statute of 
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 limitations of the ADEA to the 180-day or 300-day (in deferral states) charge-filing period. 918 F.2d at 1059. 
 

26 
 

One of the persons Mr. Williams named, Douglas Baer, had filed a charge and subsequent lawsuit in federal court in Tennessee. 
Baer v. K Mart Corp., No. CIV-2-91-200 (E.D. Tenn) (HR18121-Exhibit A to Motion to Strike Baer Affidavit). His case was 
subsequently dismissed with prejudice. (Id. at Exhibit B to Motion). 
 

27 
 

Plaintiffs never raised the argument in the District Court that they could rely on a charge filed by Mr. Baer, a non-party to the 
action, and they should not be permitted to raise it for the first time on appeal. See, e.g., Sanders v. United States, 740 F.2d 886, 
888 (11th Cir. 1984). The charge filed by Mr. Baer is totally irrelevant because his own ADEA lawsuit in Tennessee was dismissed 
with prejudice. See note 26, supra. Obviously, Mr. Baer is not a prospective, opt-in plaintiff in this case. 
 

28 
 

The analysis of the consent requirement in the context of a case brought by the EEOC discussed at pages 51-52 of K Mart’s Brief 
is consistent with the intent of Congress in enacting the ADEA in 1967. It should be noted, however, that the district court’s 
opinion K Mart cited, Equal Employment Opportunity Comm’n v. Chrysler Corp., 546 F. Supp. 54 (.E.D Mich. 1982), was 
withdrawn and clarified prior to the Sixth Circuit’s affirmance. 733 F.2d 1183 (6th Cir. 1984). In clarifying its ruling, the trial court 
recognized that a 1974 amendment to the FLSA had eliminated the consent requirement in § 216(c) suits brought by the 
Secretary of Labor (now, EEOC). 29 Fair Empl. Prac. Cas. (BNA) 1385, 1386 (E.D. Mich. 1982). The trial court examined the 
rules of statutory construction and determined that this 1974 amendment to the FLSA should be deemed incorporated into the 
previously enacted ADEA: 
Congress intended to incorporate the general FLSA enforcement scheme [in the ADEA], Lorellard v. Pons, 434 U.S. 575, 578, 
76 FEP Cases 885 (1978), and merely found it most convenient to do so by references to specific sections. There is no evidence 
that Congress intended by such specific references any limitation on subsequent amendments which ameliorated the remedial 
scheme. 
Id. at 1387 (emphasis added), citing 2A James A. Singer, Sutherland Statutory Construction § 51.08 at 193 (5th ed. 1992) (“A 
provision which reads as a specific reference may, in context, be construed as a general reference“). This proposition is fully 
consistent with K Mart’s argument at pages 50-51 of its Brief that, contrary to a recent Third Circuit decision, Section 7 of the 
Portal-to-Portal Act, 29 U.S.C. § 256(b) (1988) governing the timeliness of opt-in consents under the FLSA was intended to be 
incorporated into the ADEA. 
 

29 
 

Even if the Court determines that the statute of limitations was tolled by the plaintiffs’ motion to amend the Complaint to assert a 
class action claim, no individual demoted before February 28, 1991 could be permitted to opt-in. 
 

30 
 

As noted above, it is equally absurd for plaintiffs to assert that the conversion of Helton to a class action was somehow delayed by 
the confidential mediation that took place. See note 9, supra; Attachment “A “ hereto. 
 

31 
 

In Sarokin, the Court of Appeals granted a petition for writ of mandamus vacating the decision of a district judge to reverse a 
transfer order that had been entered by another district judge. To warrant a departure from the law of the case, the Sarokin court 
noted that the “new“ evidence had to be such the “’the question has not really been decided earlier and is posed for the first time 
....“ Id. at 169. 
 

32 
 

In Libront, the court actually applied the law of the case doctrine in refusing to overturn a prior ruling by another judge that opt-in 
plaintiffs had to prove willfulness under the ADEA if they filed consents to opt-in more than two years after the alleged 
discriminatory conduct at issue. The court held that there was no “change in the controlling law that contradicts the prior judge’s 
decision.“ Id. at 624 (emphasis added). 
 

33 
 

The Marzano affidavit was filed of record in Sands v. K Mart Corp,, Civil Action No. 1:93-CV-2023-JEC, on April 6, 1994, and 
relied upon by plaintiffs in unsuccessfully opposing K Mart’s Motion for Severance and Transfer, which was granted in that case 
on August 22, 1994. 
 

34 
 

Plaintiffs do not even address Judge Carnes’ Rule 42(b) analysis, in which she exercised her “broad discretion“ to find that “[t]he 
resulting confusion and prejudice from the scenario presented by a common trial of all plaintiffs’ claims against the defendant 
would be intolerable. “ Grayson, 849 F. Supp. at 791; see Arroyo v. Chardon, 90 F.R.D. 603, 605 (D.P.R. 1981). 
 

35 
 

The Supreme Court also has pointed out that public policy concerns in criminal proceedings justify liberal application of joinder 
rules, because “joint trials ‘conserve state funds, diminish inconvenience to witnesses and public authorities, and avoid delays in 
bringing those accused of crime to trial.“‘ United States v. Lane, 474 U.S. 438, 449, 106 S. Ct. 725, 732 (1986). The same 
concerns are not present in a civil case. See also note 8, supra. 
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