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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

ENTERED. 

IN THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

DOROTHY A. EDWARDS, et al., 

individually and on behalf of 
all others similarly situated, 

Plaintiffs, 

v. 

CITY OF HOUSTON, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------------------) 

I. Findings of Fact 

FINDINGS OF FACT 
and 

CONCLUSIONS OF LAW 

A. The Proceedings in This Case 

~ichael N. Milby, ;;rk 
By Depu~~. ~. 

C. A. NO. H-92-2510 

Judge Lynn Hughes 

1. The original Complaint in this action was filed on 

August 19, 1992, under Title VII of the Civil Rights Act of 1964, 

42 U.S.C. §§ 2000e et seq., as amended by the Civil Rights Act of 

1991 and the Equal Employment Opportunity Act of 1972 ["Title 

VII,,].l The plaintiffs in this action had filed timely charges of 

racial discrimination with the U.S. Equal Employment Opportunity 

Commission, alleging that the City's promotional examinations for 

the ranks of Sergeant and Lieutenant in the Houston Police Depart-

ment discriminated against African-Americans and Hispanic-Ameri-

cans, on the following dates: 2 

1 Docket entries. 

2 Copies of the charges and the Notices of Right to Sue are at
tached to the Complaint in this action as Exhibits Band C. 
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Name of Plaintiff 

sergeant Dorothy A. Edwards 
African-American Police 

Officers' League 
Houston Police Organization 

of spanish speaking 
Officers 

Officer Lionel Aaron 
Detective Bennie Conway 
Officer Clement Boyd Crosby 
Officer Jose A. Garcia 
Officer Richard C. Garcia 
Officer Maria L. Guillory 
Sergeant Anthony R. Jammer 
Sergeant Charles A. McClelland 
Officer Silas Montgomery, Jr. 
Officer Clyde Philpott 
Officer Carl Wayne Reed 
Sergeant Richard M. Spencer 
Serge~nt Bruce D. Williams 

Date Charge Filed with EEOC 

August 29, 1991 

August 29, 1991 

March 26, 1992 
March 26, 1992 
August 29, 1991 
March 26, 1992 
March 26, 1992 
March 26, 1992 
March 26, 1992 
August 29, 1991 
August 29, 1991 
March 26, 1992 
March 26, 1992 
March 26, 1992 
August 29, 1991 
March 26, 1992 

2. On November 11, 1991, Richard T. Seymour, attorney-in-

charge for plaintiffs, wrote to the City to notify the city direct-

ly that he and Ms. Acosta represented the charging parties, re-

quested information on the questions of the adverse impact of the 

challenged tests and their job-relatedness, and suggested that the 

charging parties and the respondent city use the time while the 

matter was before the EEOC to gather the necessary information and 

to see if they could settle the matter. The City provided some of 

the requested information, but was not interested at that time in 

pursuing settlement. 3 

3. Efforts to obtain redress for the Police Department's 

allegedly discriminatory tests began in 1975 and 1976, when Kelley 

v. Hofheinz, civil Action No. H-75-1536, and Comeaux v. City of 

Houston, civil Action No. 76-H-1754, were filed. Among other 

3 Plaintiffs' exhibit 17, Affidavit of Mr. Seymour, , 2. 
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claims, these cases raised the claim that the promotional examina

tions of the Houston Police Department discriminated against .. 

African-American police officers because of their race, in viola-. 

tion of Title VII of the civil Rights Act of 1964, as amended. 

These cases' challenges to the promotional tests were based upon 

1975 and 1976 EEOC charges of racial discrimination in the promo-

tional tests. The Comeaux action was consolidated into Kelley. 

The consolidated cases are hereinafter referred to collectively as 

Kelley. 

4. Ten years ago, in 1983, there were unsuccessful 

settlement discussions between the Kelley plaintiffs and the 

City.4 

5. On April 16, 1992, the City refused to consent to the 

intervention in Kelley of the Afro-American Police Officers League, 

the Houston Police Organization of Spanish Speaking Officers, and a 

group of African-American and Hispanic-American police officers. 5 

6. On April 17, 1992, the Afro-American Police Officers 

League, the Houston Police organization of Spanish Speaking Offi-

cers, and a group of African-American and Hispanic-American police 

officers moved for leave to intervene in Kelley, alleging that they 

had been hanned by racially discriminatory promotional examinations 

for the ranks of Sergeant and Lieutenant in the Houston Police 

Department, that the disposition of Kelley could impair their 

4 Defendant City of 
Prosecution, filed April 

Houston's Motion to 
17, 1992 in Comeaux, 

• • Dl.sml.ss for Want of 
at 2. 

5 Certificate of Conference to Motion of Applicants for 
Intervention for Leave to Intervene as Plaintiffs-Intervenors, 
filed herein on April 17, 1992, at 6. 
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interests, and that in light of the passage of time their interests 

were not being represented effectively in Kelley.6 

7. On the.same day, the defendant City moved to dismiss 

Kelley for want of prosecution. 7 Its Motion recited at p. 3 that 

counsel for the City had on April 16, 1992 wconferred by telephone 

with Richard Seymour of the Lawyers' Committee for Civil Rights 

Under Law, who had previously indicated he represented several 

individuals who intended to intervene in this litigationw, and that 

the motion was opposed. 

8. Prior to a hearing on the motions, counsel for the 

applicants for intervention unsuccessfully tried to interest the 

city in settlement discussions. The applicants suggested that, if 

meaningful settlement discussions could begin, the Court could be 

notified of that fact and asked to defer ruling on applicants' 

motion for leave to intervene and the City's motion to dismiss for 

a reasonable time, to allow settlement discussions to proceed. The 

City was not interested. B 

9. A hearing was held on June 15, 1992, on the City's 

Motion to Dismiss Kelley, and on the motion for leave to intervene. 

At the hearing, the City argued that Kelley should be dismissed, 

that the intervention should be denied, that if the applicants for 

intervention wanted to challenge promotional tests they should do 

so in a new case, that any such challenge should be limited to the 

6 Complaint and docket entries. 

7 Docket entries. 

B Plaintiffs' exhibit 17, Affidavit of Mr. Seymour, , 3. 
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1991 tests as to which the applicants for intervention had filed 

their EEOC charges, and that in any event if the applicants were 

allowed to challenge any earlier tests Hispanic-Americans should 

not be included in any such challenge. In sum, the City did 

everything possible to bar or limit the relief sought by plain

tiffs. After the Court expressed reluctance to allow the continued 

maintenance of testing claims going back to 1975, the applicants 

for intervention proposed a compromise under which they would only 

assert testing claims as to tests given after January 1, 1982. The 

City refused to enter into such a compromise. 

10. The Court accepted the City's arguments in part, and 

rejected them in part. The Order of June 17, 1992 in Kelley 

dismissed all claims in Kelley for want of prosecution except for 

test-promotion related claims after January 1, 1982, denied the 

application for leave to intervene, ordered the applicants for 

intervention to file a new lawsuit to be transferred to the same 

Court, directed that the remainder of Kelley be consolidated into 

the new lawsuit, and ordered that the new class consist of blacks 

and Hispanics. This case was timely filed on August 19, 1992, 

after the receipt of Notices of Right to Sue issued by the 

Attorney General of the United States, and the remnant of Kelley 

has been consolidated into this action. 

11. In this action, plaintiffs have challenged as dis-

criminatory the promotional examinations for the rank of Lieutenant 

and for the rank of Sergeant in the Houston Police Department 

["HPD"] which were administered during the period from 1982 to date 

and the system pursuant to which these examinations are prepared. 

- 5 -
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Plaintiffs alleged in this lawsuit that the challenged examinations 

had the effect of disproportionately excluding African-Americans 

and Hispanic-Americans from promotion to Sergeant from 1982 to 

date, and of disproportionately excluding African-Americans from 

promotion to Lieutenant from 1982 to date, but were not job-related 

or consistent with business necessity. 

12. The plaintiffs sued on their own behalf, on behalf of 

the African-American and Hispanic-American members of the Police 

Department who took a sergeant examination from 1982 to date or who 

will compete for promotions to Sergeant in the future, and on 

behalf of African-American members of the Police Department who 

took a Lieutenant examination from 1982 to date or who will compete 

for promotions to Sergeant in the future. 

13. Plaintiffs' proposed class did not include Hispanic 

Americans who took Lieutenant examinations from 1982 to date, 

because the records of the City show that the Lieutenant examina-

tions did not operate to exclude Hispanic-Americans from promotion 

to Lieutenant during this period of time. However, plaintiffs 

alleged that the Sergeant examination discriminatorily delayed the 

promotions of both African-Americans and HispaniC-Americans to the 

rank of Sergeant, and a delay in their promotion to the rank of 

Sergeant is necessarily a delay in their ability to compete for 

promotion to Lieutenant. 

14. Plaintiffs have obtained sUbstantial discovery from 

the City, pursuant to both fonnal and infonnal requests. The 

discovery included Registers of Eligibles for the period from 

January 1, 1982 through 1992 on which the City provided racial 
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identifications for the promotional candidates for whom it could 

identify race, vacancy announcements, and other materials. Settle

ment discussions began in earnest in the Fall of 1992, after 

several boxes of materials had been provided to counsel for plain-

tiffs. Further responses to discovery were suspended pending the 

outcome of the negotiations. 

B. certification of the Class, and Finding of Jurisdiction 

15. Based upon the stipulations of the parties and the 

infoLlnation of record, the Court certifies and defines the follow-

ing class: 

a. All African-Americans who are employed, or at any time 

since January 1, 1982 were employed, as Class A peace officers 

by HPD and who took a promotional examination for the rank of 

Lieutenant or for the rank of Sergeant which was administered 

at any time from January 1, 1982 to the present, and those who 

will compete for such promotions in the future; and 

b. All Hispanic-Americans who are employed, or at any 

time since January 1, 1982 were employed, as Class A peace 

officers by HPD and who took a promotional examination for the 

rank of Sergeant which was administered at any time from 

January 1, 1982 to the present, and those who will compete for 

such promotions in the future. 

16. This Court has jurisdiction over the claims alleged 

herein by virtue of 28 U.S.C. §§ 1331 and 1343 and § 706(f) of the 

Civil Rights Act of 1964, 42 U.S.C. § 2000e-S(f). All of the 

administrative and procedural requirements to suit under Title VII 

have been satisfied. 

- 7 -
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C. The Rank structure within the Police Department 

17. The entry-level uni position within the Houston 

Police Department is Police Officer. The first-level promotional_ 

position is currently the rank of Sergeant. Police Officers with 

two years' service as Police Officers are allowed to compete for 

the rank of Sergeant. 

18. At the time Kelley was filed, there were two promo-

tional positions for which entry-level Police Officers could 

compete: Detective and Sergeant .. The Detective rank has since been 

merged with the Sergeant rank. No separate examination for Detec-

tive has been given for several years. 

19. The second-level promotional position within the 

Houston Police Department is the rank of Lieutenant. Sergeants 

with two years' service as Sergeants are allowed to compete for the 

rank of Lieutenant. 

20. There are higher ranks within the Houston Police 

Department, but this case does not present any independent claim of 

discrimination in promotion to such ranks because of the selection 

procedures used for such ranks. 

D. The Disparate Impact of the Challenged Examinations 

1. Racial Disparities in Selection Rates 

21. Sec. 4(0) of the Unifoll!l Guidelines on Employee 

Selection Procedures, 43 Fed.Reg. 38297 (1978), 29 C.F.R. 

§ 1607.4(0), defines "adverse impact" as either a selection rate 

for the racial or ethnic group in question which is less than four-

fifths (4/5) of the selection rate for the best-perfolming group, 

or a difference in selection rates which is both statistically and 

- 8 -
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practically significant. The tables below use the teLm "standard 

deviation". The number of standard deviations is a measure of how 

unusual it would be.for a difference of at least this magnitude to 

occur by chance. Social scientists c~mmonly use a .05 significance 

level (probability) -- or, equivalently, one time in twenty -- as 

sufficient to rule out chance. This corresponds to 1.96 standard 

deviations. The larger the number of standard deviations, the less 

likely it would be to get the observed result by chance. 9 It is 

difficult for a test of statistical significance to detect that a 

modest difference is not due to chance when the size of the sample 

is small. For this reason, it is useful to aggregate statistical 

infoLmation over a period of years. 

22. Paragraphs 23-42 below were stipulated as correct by 

the parties in the proposed Consent Decree. Various objectors have 

challenged the relevancy of these calculations, but no objector has 

presented evidence drawing these stipulations into question. The 

Court therefore accepts the stipulations as correct. The objec-

tions as to relevancy are discussed below. 

23. The challenged examinations for Sergeant have had 

adverse impact against both African-Americans and Hispanic-Ameri-

cans. Moreover, African-American and Hispanic-American officers 

who have been promoted to Sergeant have because of these examina-

tions had to wait for promotion substantially longer than non-

9 For example, a .01 level of probability --- one time in a 
hundred --- corresponds to approximately 2.54 standard deviations. 
Three standard deviations corresponds to a .0027 level of probabil
ity, or 27 times in ten thousand. Four standard deviations 
corresponds to a .000063 level of probability, or sixty-three times 
in a million. 

- 9 -
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Hispanic whites have had to wait. The tables in the following 

paragraphs show the detailed info:tmation. The te:tm Wshortfal-I W 

used in the tables is the difference between the number of promo-. 

tions actually received by persons of a particular racial or ethnic 

group and the number they would have received if they had been 

promoted at the same rate at which whites were promoted. 

24. In the September 23, 1982 Sergeant Examination, the 

rate of promotion for African-Americans was only 42.9% of the rate 

of promotion for whites, resulting in a shortfall of 5 African-

American promotions. There was no adverse impact against Hispanic-

American officers on this test. 

Table 1: September 23, 1982 Sergeant Examination 

Test-Takers: 
Promoted: 
% Promoted: 

other 

o 
o 

N.A. 

Whites 

85 
30 

35.3% 

Promotion Rate as % of White Rate: 

Availability of Blacks, Hispanics: 
Total Promotions Among All Groups: 
Actual Promotions of Blacks and Hispanics 
Expected Promotions of Blacks and Hispanics 
---Difference Between 

Actual and Expected 
Promotions ("Shortfall"): 

Blacks 

33 
5 

15.2% 

42.9% 

25.0% 
40 

5 
10.0 

-5.0 

Hispanics 

14 
5 

35.7% 

N.A. 

10.6% 
40 

5 
4.2 

0.8 

25. In the November 17, 1983 Sergeant Examination, the 

rate of promotion for African-Americans was only 34.2% of the rate 

of promotion for whites, resulting in a shortfall of 8 African-

American promotions. The rate of promotion for Hispanic-Americans 

was only 28.5% of the rate of promotion for whites, resulting in a 

shortfall of 7 Hispanic-American promotions. These differences 

were also statistically significant at the .05 level, meaning that 

- 10 -
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there is less than one chance in twenty that such a difference, or 

a larger difference, could have occurred by chance. 

Table 2. November 17, 1983 Sergeant Examination 

other Whites 

Test-Takers: 
Promoted: 
% Promoted: 

2 
1 

50.0% 

295 
69 

23.4% 

Promorion Rare as % of Whire Rare: 

Availability of Blacks, Hispanics: 
Total Promotions Among All Groups: 
Actual Promotions of Blacks and Hispanics 
Expected Promotions of Blacks and Hispanics 
---Difference Between 

Actual and Expected 
Promotions ("Shortfall"): 

Standard Deviation: 
Number of Srandard Devia

rions Berween Expecred 
and Acrual Promorions 

Blacks 

75 
6 

8.0% 

34.2% 

17.4% 
80 

6 
13.9 

-7.9 

3.4 

-2.329 

• • Hl.spanl.cs 

60 
4 

6.7% 

28.5% 

13.9% 
80 

4 
11.1 

-7.1 

3.1 

-2.299 

26. In the January 31, 1985 Sergeant Examination, the 

rate of promotion for African-Americans was only 38% of the rate of 

promotion for whites, resulting in a shortfall of 11 African-

American promotions. The rate of promotion for Hispanic-Americans 

was only 42.2% of the rate of promotion for whites, resulting in a 

shortfall of 7 Hispanic-American promotions. Thedifference 

between white and African-American promotion rates was statistical-

ly significant for African-Americans at the .01 level, meaning that 

there is less than one chance in a hundred that such a difference, 

or a larger difference, could have occurred by chance. The differ-

ence between white and Hispanic-American promotion rates was 

statistically significant for Hispanic-Americans at the .05 level, 

meaning that there is less than one chance in twenty that such a 

- 11 -
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• 

difference, or a larger difference, could have occurred by chance. 

Table 3. January 31, 1985 Sergeant Examination 

other Whites 

Test-Takers: 
Promoted: 
% Promoted: 

5 
1 

20.0% 

408 
111 

27.2% 

Promotion Rate as % of White Rate: 

Availability of Blacks, Hispanics: 
Total Promotions Among All Groups: 
Actual Promotions of Blacks and Hispanics 
Expected Promotions of Blacks and Hispanics 
---Difference Between 

Actual and Expected 
Promotions ("Shortfall"): 

Standard Deviation: 
Number of Standard Devia

tions Between Expected 
and Actual Promotions 

Blacks 

87 
9 

10.3% 

38.0% 

15.5% 
128 

9 
19.9 

-10.9 

4.1 

-2.649 

• • H1span1cs 

61 
7 

11. 5% 

42.2% 

10.9% 
128 

7 
13.9 

-6.9 

3.5 

-1. 964 

27. In the July 17, 1986 Sergeant Examination, none of 

the 79 African-American test-takers was promoted, so the rate of 

promotion for African-Americans was 0% of the rate of promotion for 

whites, resulting in a shortfall of 6 African-American promotions. 

The rate of promotion for Hispanic-Americans was only 36.7% of the 

rate of promotion for whites, resulting in a shortfall of 2 Hispan-

ic-American promotions. The difference between white and African-

American promotion rates was statistically significant for African-

Americans at the .01 level, meaning that there is less than one 

chance in a hundred that such a difference, or a larger difference, 

could have occurred by chance. 

- 12 -
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Table 4. July 17, 1986 Sergeant Examination 

other Whites 

Test-Takers: 
Promoted: 
% Promoted: 

1. 
o 

0.0% 

352 
33 

9.4% 

Promotion Rate as % of White Rate: 

Availability of Blacks, Hispanics: 
Total Promotions Among All Groups: 
Actual Promotions of Blacks and Hispanics 
Expected Promotions of Blacks and Hispanics 
---Difference Between 

Actual and Expected 
Promotions ("Shortfall"): 

Standard Deviation: 
Number of Standard Devia

tions Between Expected 
and Actual Promotions 

Blacks 

79 
o 

0.0% 

0.0% 

16.1% 
35 
o 
5.6 

-5.6 

2.2 

-2.594 

• • H1spanl.cs 

58 
2 

3.4% 

36.7% 

11.8% 
35 

2 
4.1 

-2.1 

1.9 

-1.121 

28. In the october 29, 1987 Sergeant Examination, the 

rate of promotion for African-Americans was only 41.2% of the rate 

of promotion for whites, resulting in a shortfall of 7 African-

American promotions. The rate of promotion for Hispanic-Americans 

was only 31.3% of the rate of promotion for whites, resulting in a 

shortfall of more than 6 Hispanic-American promotions. These 

differences were also statistically significant at the .05 level, 

meaning that there is less than one chance in twenty that such a 

difference, or a larger difference, could have occurred by chance. 

Table 5. October 29, 1987 Sergeant Examination 

Test-Takers: 
Promoted: 
% Promoted: 

Other 

3 
1 

33.3% 

Whites 

362 
63 

17.4% 

Promotion Rate as % of White Rate: 
Availability of Blacks, Hispanics: 
Total Promotions Among All Groups: 
Actual Promotions of Blacks and Hispanics 

- 13 -

Blacks 

97 
7 

7.2% 

41.5% 
18.1% 

75 
7 

1182 
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Blacks • • H1span1cs 

Expected Promotions of Blacks and Hispanics 13.6 -10.2 
---Difference Between 

Actual and Expected 
Promotions ("Shortfall"): -6.6 -6.2 

Standard Deviation: 3.3 3.0 
Number of Standard Devia-

tions Between Expected 
and Actual Promotions -1.978 -2.097 

29. In the April 27, 1989 Sergeant Examination, the rate 

of promotion for African-Americans was only 20.8% of the rate of 

promotion for whites, resulting in a shortfall of 11 African-

American promotions. The rate of promotion for Hispanic-Americans 

was only 74% of the rate of promotion for whites, resulting in a 

shortfall of 1 Hispanic-American promotion. The difference between 

white and African-American promotion rates was statistically 

significant for African-Americans at the .01 level, meaning that 

there is less than one chance in a hundred that such a difference, 

or a larger difference, could have occurred by chance. 

Table 6. April 27. 1989 Sergeant Examination 

Test-Takers: 
Promoted: 
% Promoted: 

other 

7 
1 

14.3% 

Whites 

410 
61 

14.9% 

Promotion Rate as % of White Rate: 

Availability of Blacks, Hispanics: 
Total Promotions Among All Groups: 
Actual Promotions of Blacks and Hispanics 
Expected Promotions of Blacks and Hispanics 
---Difference Between 

Actual and Expected 
Promotions ("Shortfall"): 

standard Deviation: 

- 14 -

Blacks 

129 
4 

3.1% 

20.8% 

19.7% 
78 

4 
15.4 

-11.4 

3.5 

l iq1 
- ~ '-I .~ 

109 
12 

11.0% 

74.0% 

16.6% 
78 
12 
13.0 

-1.0 

3.3 
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Number of Standard Devia
tions Between Expected 
and Actual Promotions 

Blacks 

-3.235 

• • Hl.spanl.cs 

-0.298_ 

30. In the October 31, 1991 Sergeant Examination, the 

rate of promotion for African-Americans was only 27.8% of the rate 

of promotion for whites, resulting in a shortfall of 17 African-

American promotions. The rate of promotion for Hispanic-Americans 

was only 31.8% of the rate of promotion for whites, resulting in a 

shortfall of 10 Hispanic-American promotions. Each of these 

differences was also statistically significant at the .01 level, 

meaning that there is less than one chance in a hundred that such a 

difference, or a larger difference, could have occurred by chance. 

Table 7. October 31, 1991 Sergeant Examination 

Test-Takers: 
Promoted: 
% Promoted: 

Other 

7 
o 

0.0% 

Whites 

415 
94 

22.7% 

Promotion Rate as % of White Rate: 

Availability of Blacks, Hispanics: 
Total Promotions Among All Groups:. 
Actual Promotions of Blacks and Hispanics 
Expected Promotions of Blacks and Hispanics 
---Difference Between 

Actual and Expected 
Promotions ("Shortfall"): 

Standard Deviation: 
Number of Standard Devia

tions Between Expected 
and Actual Promotions 

Blacks 

175 
11 

6.3% 

27.8% 

24.7% 
113 

11 
27.9 

-16.9 

4.6 

-3.692 

Hispanics 

111 
8 

7.2% 

31.8% 

15.7% 
113 

8 
17.7 

-9.7 

3.9 

-2.514 

31. In the aggregate, the rate of promotion for African-

Americans in the Sergeant Examinations from 1982 through 1992 was 

only 31.4% of the rate of promotion for whites, resulting in a 

- 15 -

1180 

http://www.fastio.com/


ClibPDF - www.fastio.com

Case 4:92-cv-02510   Document 59    Filed in TXSD on 03/25/93   Page 16 of 102

shortfall of 64 African-American promotions. The rate of promotion 

for Hispanic-Americans was only 34% of the rate of promotion ~or 

whites, resulting in a shortfall of 34 Hispanic-American promo-

tions. 

Table 8. 1982-1991 Aggregate Sergeant Examinations 

other whites 

Test-Takers: 
Promoted: 
% Promoted: 

25 
4 

16.0% 

2,326 
461 

19.8% 

Promotion Rate as % of White Rate: 

Availability of Blacks, Hispanics: 
Total Promotions Among All Groups: 
Actual Promotions of Blacks and Hispanics 

Expected Promotions of Blacks and Hispanics 

---Difference Between 
Actual and Expected 
Promotions ("Shortfall"): 

Standard Deviation: 
Number of Standard Devia

tions Between Expected 
and Actual Promotions 

Blacks 

675 
42 

6.2% 

31.4% 

19.2% 
549 

42 

105.5 

-63.5 

9.2 

-6.880 

• • Hl.spanl.cs 

486 
42 

8.6% 

43.6% 

13.8% 
549 

42 

76.0 

-34.0 

8.1 

-4.199 

However, when adding the shortfall figures from the individual 

examinations, the shortfall in African-American promotions to 

Sergeant from 1982 through 1992 was 62 promotions, rather than 64, 

and the shortfall in Hispanic-American promotions to Sergeant from 

1982 through 1992 remained 34 promotions. For the purposes of 

settlement, the lower figure of 62 African-American promotions, 

based on the individual examinations, shall be used. The promotion 

rate for Asian-Americans, Philippine Americans and Others was 80.8% 

of the promotion rate for whites, a figure falling just short of 

the cutoff for deteuuining adverse impact under the "4/5" rule. 

- 16 -
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, 

One additional promotion would have brought their promotion rate to 

20%, which is higher than the white rate of promotions. 

32. The challenged examinations for the rank of Lieuten-

ant have had adverse impact against African-Americans. 

33. Many fewer persons took the individual examinations 

for promotion to Lieutenant than did so for promotion to Sergeant. 

Rather than set forth the test-by-test results for each test, the 

following paragraphs show infJL tion for only those tests with 

adverse impact against African-Americans under the "4/5 rule" and a 

shortfall of at least one black. 

34. In the September 27, 1984 Lieutenant Examination, the 

rate of promotion for African-Americans was only 36.6% of the rate 

of promotion for whites, resulting in a shortfall of 1.4 African-

American promotions. 

Table 9. September 27, 1984 Lieutenant Examination 

Test-Takers: 
Promoted: 
% Promoted: 

Other 

1 
o 

0.0% 

Whites 

123 
28 

22.8% 

Promotion Rate as % of White Rate: 

Availability of Blacks: 
Total Promotions: 
Observed Promotions of Blacks: 
Expected Promotions of Blacks: 
---Difference Between 

Observed and Expected 
Promotions ("Shortfall"): 

Blacks 

13 
2 

15.4% 

67.6% 

8.7% 
31 

2 
2.7 

-0.7 

Hispanics 

13 
1 

7.7% 

35. In the March 3, 1988 Lieutenant Examination, the rate 

of promotion for African-Americans was 0% of the rate of promotion 

for whites, resulting in a shortfall of 1 African-American promo-

tion. 

- 17 -
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Table 10. March 3, 1988 I,i eutenant Examination 

Test-Takers: 
Promoted: 
% Promoted: 

other 

o 
o 

N.A. 

Whites 

98 
10 

10.2% 

Promotion Rate as % of White Rate: 

Availability of Blacks: 
Total Promotions: 
Observed Promotions of Blacks: 
Expected Promotions of Blacks: 
---Difference Between 

Observed and Expected 
Promotions ("Shortfall"): 

Blacks 

11 
o 

0.0% 

0.0% 

9.5% 
11 
o 

1.0 

-1.0 

• • 
H~span~cs 

7 
1 

14.3% 

36. In the October 12, 1989 Lieutenant Examination, the 

rate of promotion for African-Americans was only 67.6% of the rate 

of promotion for whites, resulting in a shortfall of 1 African-

American promotion. 

Table 11. October 12, 1989 Lieutenant Examination 

Test-Takers: . 
Promoted: 
% Promoted: 

Other 

o 
o 

N.A. 

Whites 

76 
15 

19.7% 

Promotion Rate as % of White Rate: 

Availability of Blacks: 
Total Promotions: 
Observed Promotions of Blacks: 
Expected Promotions of Blacks: 
---Difference Between 

Observed and Expected 
Promotions ("Shortfall"): 

Blacks 

15 
2 

13.3% 

67.6% 

15.0% 
19 

2 
2.9 

-0.9 

• • 
H~span~cs 

9 
2 

22.2% 

37. In the May 23, 1991 Lieutenant Examination, the rate 

of promotion for African-Americans was only 54.8% of the rate of 

promotion for whites, resulting in a shortfall of 2.5 African-

American promotions. 

- 18 -
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• 

• 

Table 12. May 23, 1991 Lieutenant Examination 

Test-Takers: 
Promoted: 
% Promoted: 

other 

1 
1 

100.0% 

Whites 

111 
32 

28.8% 

Promotion Rate as % of White Rate: 

Availability of Blacks: 
Total Promotions: 
Observed Promotions of Blacks: 
Expected Promotions of Blacks: 
---Difference Between 

Observed and Expected 
Promotions ("Shortfall"): 

Blacks 

19 
3 

15.8% 

54.8% 

13.0% 
42 

3 
5.5 

-2.5 

15 
6 

40.0% 

38. Table 13 shows aggregate info11nation for all of the 

Lieutenant examinations from 1982 through 1991, including the 1992 

promotions from the 1991 Lieutenant register of eligibles. The 

recent 1992 Lieutenant examination is excluded from this table 

because only two persons from the register compiled from that 

examination have been promoted. 

39. In the aggregate, the rate of promotion for African-

Americans in the Lieutenant Examinations from 1982 through 1992 

(excluding the late 1992 test) was only 60.3% of the rate of 

promotion for whites, resulting in a shortfall of 5 African-Ameri-

can promotions. There was no adverse impact against Hispanics in 

rates of promotion to Lieutenant, and no adverse impact against 

Asian-Americans, Philippine Americans, and Others. 

Test-Takers: 
Promoted: 
% Promoted: 

Table 13. 1982-1991 Lieutenant Examinations in the 
Aggregate 

Other 

5 
1 

20.0% 

Whites 

681 
113 

16.6% 

Blacks 

90 
9 

10.0% 

Hispanics 

71 
12 

16.9% 

Promotion Rate as % of White Rate: 60.3% 101.9% 

- 19 - 117 & .. 
• 

http://www.fastio.com/


ClibPDF - www.fastio.com

Case 4:92-cv-02510   Document 59    Filed in TXSD on 03/25/93   Page 20 of 102

• 

Availability of Blacks: 
Total Promotions: 
Observed Promotions of Blacks: 
Expected Promotions of Blacks: 
---Difference Between 

Observed and Expected 
Values ("Shortfall"): • 

Blacks 

10.6% 
135 

9 
14.3 

-5.3 

2. Racial Disparities in waiting Time Before Promotion 

40. The Sergeant examinations from 1982 through 1992 

caused additional adverse effects on members of the class who were 

promoted, as well as their adverse impact on class members who were 

not promoted. African-Americans and Hispanic-Americans have tended 

to be clustered towards the bottoms of the .lists of eligibles, and 

as a result have had to wait longer than whites to be promoted from 

a register. Table 14 shows the average number of days' wait from 

the establishment of a register of eligibles for Sergeant until 

promotion, for the period of time from 1982 through 1992, for those 

members of each racial and ethnic group who were promoted: 

Table 14. Number of Days' Wait, from the Establishment of 
a Register to Promotion, for the Average Offi
cer of Each Group Who Was Promoted to Sergeant 
from 1982 through 1992 

Average Days' wait 
from Establishment 
of Register until 
Promotion: 

Whites 

171. 7 

Blacks 

212.0 

• • H1span1cs 

222.4 

41. These racial differences resulting from the Sergeant 

promotional examinations are even more pronounced when examining 

the delay until promotion across tests. Table 15 shows the average 

number of days' wait to promotion for the persons in each racial or 

ethnic group, starting with their first competition for Sergeant in 
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1982 or later, until the date of promotion: 

Table 15. Number of Days' Wait from First Competition for 

Sergeant, for the Average Officer Promoted to 
Sergeant from 1982 through 1992 

Average Days' wait 
from First Effort 
to Be Promoted (in 
1982 or later), until 
Promotion: 

Whites 

530.7 

Blacks • • Hl.spanl.cs 

810.1 780.9 

Thus, both African-Americans and HispaniC-Americans on average had 

to wait six months longer than whites to be promoted. 

42. The Lieutenant examinations from 1982 through 1991 

caused additional adverse effects on members of the class who were 

promoted, as well as their adverse impact on class members who were 

not promoted. African-Americans have tended to be clustered 

towards the bottoms of the lists of eligibles, and as a result have 

had to wait longer than whites to be promoted from a register. The 

average successful African-American candidate for promotion to 

Lieutenant had to wait 336.4 days to be promoted from that regis-

ter, compared to 226 days for whites. The average number of days' 

wait to promotion for the persons, starting with their first 

competition for Lieutenant in 1982 or later, until the date of 

promotion, was 783.7 days for African-Americans, compared to 615.6 

days for whites. 

3. Racial Disparities in Mean and Median Written Scores 

43. The City calculated mean test scores by race and 

gender for the 1982 Sergeant examination, and calculated both mean 

and median written test scores by race and gender for the 1982, 

1983, 1986, and 1987 Sergeant examinations, and for the 1982 and 

- 21 -
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1986 Lieutenant examinations. This info tion was provided to 

plaintiffs in response to discovery.lo It shows a generally con-

sistent sizable racial disparity in test scores between whites and 

African-Americans of the same gender, and between whites and 

HispaniC-Americans of the same gender: 

Table 16. The City's Calculation of Racial Disparities 
Mean and Median Written Test Scores 

A. September 23, 1982 sergeant 

Race and Gender 

White Males 
Black Males 
Hispanic Males 
Phil. Males 
Asian Males 

White Females 
Black Females 
Hispanic Females 
Phil. Females 
Asian Females 

No. 

87 
28 
11 
o 
o 

3 
3 
o 
o 
o 

B. November 17, 1983 Sergeant 

Race and Gender No. 

White Males 301 
Black Males 58 
Hispanic Males 46 
Phil. Males 0 
Asian Males 0 

White Females 14 
Black Females 10 
Hispanic Females 1 
Phil. Females 1 

• ASlan Females 1 

Mean 
Score 

67.41 
61. 32 
62.73 

N.A. 
N.A. 

68.33 
47.67 

N.A. 
N.A. 
N.A. 

tion 

ination 

Mean 
Score 

58.46 
52.09 
54.16 

N.A. 
N.A. 

59.14 
49.53 
67.33 
72.00 
44.66 

10 Plaintiffs' exhibits 11-16. 
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Median 
Score 

60.66 
50.00 
54.00 

N.A. 
N.A. 

60.33 
52.00 
67.33 
72.00 
44.66 
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• 

c. July 17, 1986 sergeant 

Race and Gender No. 

White Males 327 
Black Males 64 
Hispanic Males 52 
Phil. Males 1 
Asian Males 0 

White Females 24 
Black Females 17 
Hispanic Females 6 
Phil. Females 0 
Asian Females 0 

D. October 29, 1987 Sergeant 

Race and Gender No. 

White Males 341 
Black Males 80 
Hispanic Males 65 
Phil. Males 3 
Asian Males 0 

White Females 21 
Black Females 17 
Hispanic Females 8 
Phil. Females 0 
Asian Females 0 

E. June 24, 1982 Lieutenant 

Race and Gender 

White Males 
Black Males 
Hispanic Males 
Phil. Males 
Asian Males 

White Females 
Black Females 
Hispanic Females 
Phil. Females 
Asian Females 

No. 

493 
15 
27 

1 
o 

18 
o 
o 
o 
o 

tion 

Mean 
Score 

62.31 
56.64 
59.04 
55.00 

N.A. 

61.75 
49.34 
52.67 

N.A. 
N.A. 

Mean 
Score 

75.47 
69.27 
66.09 
84.66 

N.A. 

73.00 
67.64 
73.62 

N.A. 
N.A. 

nation 

Mean 
Score 

76.00 
60.00 
71. 00 

N.A. 
N.A. 

61. 50 
N.A. 
N.A. 
N.A. 
N.A. 

- 23 -

Median 
Score 

61.00 
55.00 
70.50 
55.00 

N.A. 

57.00 
46.00 
44.00 

N.A. 
N.A. 

Median 
Score 

76.00 
71. 00 
65.00 
87.00 

N.A. 

73.00 
68.00 
75.00 

N.A. 
N.A. 
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F. December 11, 1986 Lieutenant Examination 

Race and Gender 

White Males 
Black Males 
Hispanic Males 
Phil. Males 
Asian Males 

White Females 
Black Females 
Hispanic Females 
Phil. Females 
Asian Females 

No. 

68 
12 

6 
0 
1 

1 
2 
0 
0 
0 

Mean 
Score 

75.13 
70.58 
68.00 

N.A. 
70.00 

86.00 
82.50 

N.A. 
N.A. 
N.A. 

Median 
Score 

75.50 
69.00 
66.00 

N.A. 
70.00 

86.00 
82.50 

N.A. 
N.A. 
N.A. 

44. The info~mation in Table 16 is consistent with the 

info~mation in Tables 1-15 showing SUbstantial racial disparities 

in promotion rates. 

45. Plaintiffs have also perfolllled calculations of the 

mean differences in test scores. Where infollllation on the written 

test score was available, this was used. Where only infolluation on 

total score was available from the test registers, this was used. 

Infollllation was calculated for whites, African-Americans, Hispanic-

Americans, and others, a category which includes Asian Americans 

and Philippine Americans. The following table shows the re-

sults: l1 

Table 17. Plaintiffs' Calculation of Racial Disparities 
in Mean Test Scores 

A. September 23, 1982 Sergeant Examination 

Race 

Whites 
Others, Asians, Phil. 
African-Americans 
Hispanic-Americans 

No. 

85 
o 

33 
14 

Mean 
Total 
Score 

73.36 
N.A. 

64.82 
69.50 

Difference 
From Mean 
White Score 

N.A. 
-8.54 
-3.86 

11 Affidavit of Barbara Diggs, plaintiffs' exhibit 4. 
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B. November 17, 1983 Serqeant 

Race 

Whites 
others, Asians, Phil. 
African-Americans 

• • • H1span1c-Amer1cans 

No. 

295 
1 

75 
60 

C. January 31, 1985 serqeant 

Race 

Whites 
others, Asians, Phil. 
African-Americans 
HispaniC-Americans 

No. 

408 
1 

87 
61 

nation 

Mean 
Total 
Score 

64.93 
78.00 
58.13 
58.85 

tion 

Mean 
Total 
Score 

75.36 
59.00 
67.31 
70.38 

D. July 17, 1986 Serqeant Examination 

Race 

Whites 
others, Asians, Phil. 
African-Americans 

• • • H1span1c-Amer1cans 

No. 

352 
1 

79 
58 

Mean 
written 
Score 

62.12 
55.00 
55.32 
59.09 

E. October 29, 1987 Serqeant Examination 

Race 

Whites 
Others, Asians, Phil. 
African-Americans 
Hispanic-Americans 

No. 

362 
3 

97 
73 

Mean 
Written 
Score 

75.33 
84.67 
68.99 
66.92 

- 25 -

Difference 
From Mean 
White Score 

13.07 
-6.80 
-6.08 

Difference 
From Mean 
White Score 

-16.36 
-8.05 
-4.98 

Difference 
From Mean 
White Score 

-7.12 
-6.80 
-3.03 

Difference 
From Mean 
White Score 

9.34 
-6.34 
-8.41 
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F. April 27, 1989 Sergeant 

Race 

Whites 
Others, Asians, Phil. 
African-Americans 

• • • H1span1c-Amer1cans 

No. 

410 
6 

129 
109 

G. october 31, 1991 sergeant 

Race 

Whites 
Others, Asians, Phil. 
African-Americans 
Hispanic-Americans 

H. June 24, 1982 Lieutenant 

Race 

Whites 
others, Asians, Phil. 
African-Americans 

• • • H1span1c-Amer1cans 

No. 

415 
6 

175 
111 

No. 

54 
1 
3 
4 

I. August 11, 1983 Lieutenant 

Race No. 
• 

Whites 63 
Others, • AS1ans, Phil. 1 
African-Americans 3 
Hispanic-Americans 9 

tion 

Mean 
written 
Score 

66.66 
63.67 
60.04 
60.16 

nation 

Mean 
written 
Score 

74.61 
57.50 
66.85 
67.21 

Mean 
Total 
Score 

83.87 
91. 00 
69.67 
79.50 

tion 

Mean 
Total 
Score 

77.37 
68.00 
58.00 
69.22 

- 26 -

Difference 
From Mean 
White Score 

-2.99 
-6.62 
-6.50 

Difference 
From Mean 
White Score 

-17.11 
-7.76 
-7.40 

Difference 
From Mean 
White Score 

7.13 
-14.20 
-4.37 

Difference 
From Mean 
White Score 

-9.37 
-19.37 
-8.15 

11sn 
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J. september 27, 1984 Lieutenant nation 

Race 

Whites 
others, Asians, Phil. 
African-Americans 

• • • H1span1c-Amer1cans 

No. 

123 
1 

13 
13 

K. 7, 1985 Lieutenant 

Race 

Whites 
others, Asians, Phil. 
African-Americans 
Hispanic-Americans 

No. 

88 
1 

12 
8 

Mean 
Total 
Score 

83.85 
76.00 
77.08 
80.85 

tion 

Mean 
Total 
Score 

80.19 
70.00 
75.25 
72.25 

L. December 11, 1986 Lieutenant Examination 

Race 

Whites 
Others, Asians, Phil. 
African-Americans 
Hispanic-Americans 

No. 

68 
o 

14 
6 

Mean 
written 
Score 

75.66 
N.A. 

72.29 
68.00 

M. March 3, 1988 Lieutenant Examination 

Race 

Whites 
Others, Asians, Phil. 
African-Americans 
Hispanic-Americans 

No. 

98 
o 

11 
7 

• 

Mean 
Written 
Score 

68.98 
N.A. 

65.36 
70.71 

- 27 - • 

Difference 
From Mean 
White Score 

-7.85 
-6.77 
-3.00 

Difference 
From Mean 
White Score 

-10.19 
-4.94 
-7.94 

Difference 
From Mean 
White Score 

N.A. 
-3.37 
-7.66 

Difference 
From Mean 
White Score 

N.A. 
-3.62 

1.73 
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N. October 12, 1989 Lieutenant 

Race 

Whites 
Others, Asians, Phil. 

o 0 Afr1can-Amer1cans 
Hispanic-Americans 

O. Kay 23, 1991 Lieutenant 

Race 

Whites 
Others, Asians, Phil. 

o 0 Afr1can-Amer1cans 
Hispanic-Americans 

No. 

76 
o 

15 
9 

No. 

111 
1 

19 
15 

P. september 30, 1992 Lieutenant 

Race 

Whites 
Others, Asians, Phil. 
African-Americans 

o 0 0 H1span1c-Amer1cans 

No. 

85 
2 

20 
15 

nation 

Mean 
Written 
Score 

81.73 
N.A. 

77.75 
76.67 

nation 

Mean 
Written 
Score 

73.11 
84.00 
73.21 
73.73 

Mean 
Written 
Score 

69.82 
65.50 
66.00 
65.80 

tion 

Difference 
From Mean 
White Score 

N.A. 
-3.98 
-5.06 

Difference 
From Mean 
White Score 

10.89 
0.10 
0.62 

Difference 
From Mean 
White Score 

-4.32 
-3.82 
-4.02 

46. This table shows a generally consistent pattern in 

which test scores obtained by African-Americans and by Hispanic-

Americans are generally lower than test scores obtained by whites. 

This is consistent with the above findings on adverse impact in 

promotion rates. 

47. The info:tIllation in this table as to Asian-Americans, 

Philippine Americans and others contains averages for very few 

test-takers, and the information is correspondingly less meaning-

ful. There is much less consistency of results. The overall 

picture is consistent with the lack of adverse impact against 
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Asian-Americans, Philippine Americans and Others shown in findings 

31 and 39 above. 

4. The Question of Adverse Impact Against Women 

48. Female and Asian-American Police Officers have also 

objected to the settlement on the ground that it does not contain 

information on the question of adverse impact against women and, in 

the event that there is such adverse impact, does not provide 

relief for such adverse impact. 

49. The parties are not aware of any EEOC charge having 
• 

been filed which raises the question of gender discrimination 

against women in the Police Department's promotional examinations. 

There is no evidence that such a charge was filed, and no claim of 

gender discrimination has ever been made in this lawsuit. 

50. The City has not provided gender-identified Registers 

of Eligibles to plaintiffs for all registers, and no information on 
• 

gender was entered onto the database until the objections of women 

were filed. Plaintiffs' paralegal, Barbara Diggs, examined the 

first names of test-takers in an effort to assign gender to them, 

so that an approximate analysis could be performed for the 1989 and 

1991 Sergeant examinations. She was not able to determine gender 

for 26 test-takers in 1989 or for 27 test-takers in 1991. Because 

it was likelier that more women would be taking the Sergeant 

examinations than the Lieutenant examinations, the analysis was 

done only for Sergeants. The results are as follows: 12 

12 Aff idavi t of Ms. Diggs, plaintiffs ' exhibit 4. 
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Table 18. Approximate Adverse Impact Calculation for the 
1989 and 1991 Sergeant Examinations. by Gender 

A. April 27, 1989 Sergeant nation 

Unknown Males 

Test-Takers: 
Promoted: 
% Promoted: 

26 
o 
0% 

562 
69 

12.3% 

Promotion Rate as % of White Rate: 

Availability of Women Among 
Gender-Identified Test-takers 

Total Promotions: 
Observed Promotions of Women: 
Expected Promotions of Women: 
---Difference Between 

Observed and Expected 
Promotions ("Shortfall"): 

Standard Deviation: 
Number of Standard Devia

tions Between Expected 
and Observed Promotions 

B. October 31, 1991 Sergeant 

Test-Takers: 
Promoted: 
% Promoted: 

Unknown 

27 
o 
0% 

Males 

600 
101 

16.8% 

Promotion Rate as % of White Rate: 

Availability of Women Among 
Gender-Identified Test-takers 

Total Promotions: 
Observed Promotions of Women: 
Expected Promotions of Women: 
---Difference Between 

Observed and Expected 
Promotions ("Shortfall"): 

Standard Deviation: 
Number of Standard Devia

tions Between Expected 
and Observed Promotions 

67 
7 

10.4% 

85.1% 

10.7% 
76 

7 
8.1 

-1.1 

2.7 

-0.407 

Females 

81 
10 

12.3% 

73.3% 

11. 9% 
111 

10 
13.2 

-3.2 

3.4 

-0.939 

The results for the 1991 examination show a low degree of adverse 
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impact under the ·4/5· rule, although the results are not statisti

cally significant. With the aggregation of enough tests, it may be 

possible to show statistically significant disparities by gender~ 

51. Some of these women are class members, however (41 of 

the 81 women taking the 1991 test), and there is a risk of double-

counting adverse impact under both race and gender. 

52. It is not clear that there has been substantial 

adverse impact against women because of their gender, distinct from 

adverse impact against African-American women or Hispanic-American 

women because of their race. 

53. The resolution of this lawsuit will not impair women 

in any effort they may make to prove any disparate impact against 

them as women, distinct from any adverse impact some women share 

with other class members because of their race, arising from the 

promotional examinations in the Police Department. It will not 

prevent any woman aggrieved by any gender discrimination in these 

promotional examinations from filing an EEOC charge of discrimina-

tion, and will not limit them in seeking remedial promotions or in 

obtaining an analysis of possible gender bias in test items compa-

rable to the log-linear analysis to eliminate racially biased test 

items. 

4. Objections to the Showing of Disparate Impact 

(a) The Contention that Plaintiffs Must Prove Dis
parate Impact on a Ouestion-by-Ouestion Basis 

54. The Houston Police Patrolmen's Union [nHPPun] con

tends that a showing of disparate impact cannot be made based on 

racial disparities in promotion rates, but can only be made on a 

question-by-question basis, or can only be made as to those ques-
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tions which are contended not to be job-related. 13 

55. HPPU's proposal is not an efficient or workable means 

of showing disparate impact. First, showings of the disparate 

impact of each particular question on an examination would require 

keypunching the answers of each test-taker to each item on the 

examination. A total of 708 candidates took the October 31, 1991 

Sergeant Examination, and keypunching 100 items for each candidate 

would require keypunching 70,800 items of info tion in addition 

to name and race for just one examination. This would be enOLmous-

ly expensive. Second, the adverse impact of a particular test item 

is not meaningful without reference to the whole test: 

a. The City does not make promotions based on re-

sponses to specific test items, but in response to the 

total scores on all test items. 

b. While a great deal of adverse impact may occur as 

to a particular test question, it may be offset by other 

test questions, with the result that the test as a whole 

does not have enough adverse impact to be legally signif-

icant. 

c. The adverse impact of a selection procedure may 

have little to do with particular items having an ex-

traordinary degree of adverse impact, but may simply be 

the cumulation of small amounts of adverse impact on each 

item. • 

As a practical matter, it is the overall test score, plus seniority 

13 HPPU Objections, , 9 at 8-9 and, 16 at 12-13, Objections 
to Proposed Consent Decree, Vol. II, Tab 59. 
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points, which nes the candidates who will be promoted, and 

it is the overall test score which is the appropriate unit for 

purposes of adverse impact. Third, the HPPU miscon-. 

ceives the function of identifying numerous test items which cannot 

readily be defended as job-related; this is not part of a showing 

of adverse impact, but is part ofa showing of substantial doubt 
. 

that the tests are job-related. The fact that numerous items are 

clearly not job-related suggests the presence of yet others which 

full litigation could identify as not job-related, and demonstrates 

that the overall test scores dete ning promotions are so substan-

tially influenced by non-job-related components that the overall 

test scores cannot be said to be job-related. 

(b) The contention that the Parties Must Prove 

Eligible to Take the Examination, Not on the 
Numbers of Test-Takers 

56. Doug Elder and Mark Clark, on behalf of members of 

the Houston Police Officers Association,14 complain that showings 

of adverse impact should not be based on the proportions of test-

takers of each race who were promoted, but on the proportions of 

persons eligible to take the test who were promoted. 15 Thus, if 

2,000 whites were eligible to take the test, 1,000 took the test, 

and 500 were promoted, 25% of the eligible whites would have been 

promoted. If 500 African-Americans were eligible to take the test 

and every last one took it and only 125 were promoted, Elder and 

Clark would then say that there was no adverse impact because 25% 

14 Objections to Proposed Consent Decree, Vol. II, Tab 70. 

15 Id., Obj ection 1 at 5-6. 
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of the eligible African-Americans had been promoted. 

57. Even if following the approach suggested by Elder and 

Clark would make a difference in the dete%nlination of adverse 

impact -- and they have offered no supporting evidence -- it would 

make no sense. A person who chooses not to compete for promotion 

to Sergeant is not -eligible- for promotion; one of the conditions 

of eligibility is that one take the test. Indeed, Elder and Clark 

admit in their objection 2 that the analysis offered by the parties 

is the type -generally used- when dealing with objective tests. 

(c) The contention That There Must be an outside 
Audit 

58. Elder and Clark complain in their objection 2 that 

there must be an -independent or third party analysis or validation 

of the numbers or data". This is incorrect. The raw numbers of 

test-takers and promotions of members of each race have been set 

forth in the tables, and the HPPU can check both the arithmetic 

accuracy of the stated promotion rates for each race and any 

standard-deviation analysis from the raw numbers stated. The 

city's registers of eligibles are neither secret nor confidential, 

and a union with all of its resources ought to be able to confiIID 

the accuracy of the raw numbers. 

59. contrary to the Elder and Clark statement,16 the 

Court has never entered any Order blocking access to any statis-

tical infollUation. Moreover, Chief of Police Nuchia has sworn that 

no request for such infonuation was ever made but, if these objec-

tors had requested the infoIluation, it would have been given to 

16 HPPU makes a similar misstatement in " 16-17 of its pro
posed Complaint in InteI"Vention. 
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them. Elder and Clark cannot be heard to complain of not having 

been given infoLmation which was freely available to them if they 

had simply bothered to request it. 

(d) 
Be Compared with Managers 

60. Plaintiffs and the city have not contended that 

adverse impact can be shown by comparing the racial composition of 

entry-level police officers with the racial composition of manag-

ers. This suggestion is only made by Elder and Clark at 9-10. 

Ce) The contention That Adverse Impact Should Be 
Detenllined Without Regard to Candidates Who 
Failed the Tests 

61. The objections of Hennan Mar et ale state in ,. 16 at 

10-11 that the proper statistical comparison is the number of 

promotions in each racial group divided not by the number of test

takers in each group, but by the number of test-passers in that 

group. They assert without support that passing the test is 

necessary to show that one is "qualified". This assumes the very 

question at issue in a testing case: is the test valid? 

62. A showing of disparate impact simply means that the 

challenged practice has done sufficient ha to the interests of a 

protected group to warrant an inquiry into its justification. The 

persons who fail a test are just as much hanned as those who pass 

but have scores too low to be reached for promotion. The objection 

is not valid. 

(f) The Contention That Passing Rates Are More 
Probative Than Promotion Rates 

63. Inconsistently, the Mar objectors also complain that 

adverse impact should be based on passing rates rather than promo-
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tion rates. Objections" 15 at 9-10. Here, they focus exclusive

lyon persons who fail the test, and ignore persons who pass the 

test but obtain scores too low to be reachable for promotion. This 

is a mirror image of their other objection, and is just as wrong. 

64. In the ordinary course, there are many more test-

takers who pass a promotional test for Sergeant or Lieutenant than 

the Police Department can promote. The City ranks them in order of 

their total scores, based on their written scores and up to ten 

seniority points, and promotes candidates based on their relative 

rank. It is not unusual for hundreds of test-passers to remain 

unpromoted on the expiration of the list. 

65. The persons who pass a test but have scores too low 

to be reached for promotion are just as much hanued as those who 

fail the test. The objection is not valid. 

(h) Conclusion as to the Objections to the 
Detellliination of Adverse Impact 

66. None of the objections to the showing of adverse 

impact are substantial. The parties have adequately demonstrated 

the existence of adverse impact against both African-Americans and 

Hispanic-Americans on written portions of the Sergeant examinations 

from 1982 through 1992, and against African-Americans on the 

written portions of the Lieutenant examinations during this period. 

67. The ninety-six remedial promotions for African-

Americans and for Hispanics for the Sergeant examinations do not 

exceed the promotions actually lost because of the adverse impact 

caused by the written examinations themselves. 

68. The five remedial promotions for African-Americans 

for the Sergeant examinations do not exceed the promotions actually 

- 36 -

. ' ...... 11' ,-' 3' . Il. ; 
... '. .~.j- : 

http://www.fastio.com/


ClibPDF - www.fastio.com

Case 4:92-cv-02510   Document 59    Filed in TXSD on 03/25/93   Page 37 of 102

• 

lost because of the adverse impact caused by the written examina-

tions themselves. 

69. The five remedial promotions to Lieutenant are an 

appropriate remedy for the delay in ability to compete for Lieuten

ant positions caused by the written portions of the Sergeant 

examinations. 

70. No objector has presented any credible evidence that 

any factor other than the challenged tests accounts for any mean-

ingful part of the racial disparities in promotion rates between 

whites and African-Americans, or between whites and Hispanics. 

E. The Job-Relatedness of the Challenged Examinations 

1. Problems with the Job-Relatedness of Numerous 
Questions 

71. Plaintiffs have identified numerous questions on the 

examinations which they contended are on their face extremely 

difficult to defend as job-related and consistent with business 

necessity, while cautioning that a more detailed inquiry could 

reveal many others. Plaintiffs' counsel provided some of this 

infoLmation to the City in a meeting with the city Attorney held on 

December 1, 1992, prior to the City's decision to settle the case. 

On the City's request, counsel for plaintiffs provided the city on 

December 21, 1992 with a written list of such illustrative "problem 

questions" for several challenged promotional examinations, and 

offered to prepare such a list for others of the challenged exami-

nations if the City so desired. 17 Mr. Seymour's letter to counsel 

for the city stated: 

17 Plaintiffs' exhibit 8. 
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I have also gone through a number of the examinations in 
question, to add to the list of problems I went over with you 
and with Mr. Hall at our December 1 meeting, in connection 
with the illustrative May 1991 Lieutenant test. Naturally, I 
cannot identify problems which can only be discerned by _ 
examining the study materials and comparing them with the test 
items, and we have not gotten far enough to compare the 
assumptions of particular questions with the assigned duties 
of Sergeants and Lieutenants in the HPD. The following are 
the facially detectible problems: 

1. September 23, 1982 Sergeant Examination: For several 
questions, it is hard to tell which are problem questions 
without looking at the text of the study materials. The 
following questions, however, appear on their face to be 
problematic: questions 36 (question requires ability to 
distinguish views of sociological theorists by name, where 
such ability has no relationship to the job), 44 (tenden
tious), and 88 (concerns unspecified person's theory, not job
related knowledge). In addition, knowledge of precise stan
dards for charging particular offenses is not relevant when 
the charging Officer and reviewing Sergeant actually make use 
of written standards instead of memory. 

2. November 17, 1983 Sergeant Examination: For several 
questions, it is hard to tell which are problem questions 
without looking at the text of the study materials. The 
following questions, however, appear on their face to be 
problematic: questions 50 (familiarity with tenH trgestalt tr ); 
52 (nothing to do with Sergeants); and 57, 59, 61, 65, 67, 68, 
69, 72, 76, 77, 80, 82, 83, 86, 87, 88, 89, 95, 97, 99, 104, 
and 105 (questions require ability to distinguish among 
sociological theories by name, and to distinguish views of one 
author from those of another, where such ability has no 
relationship to the job). In addition, knowledge of precise 
standards for charging particular offenses is not relevant 
when the charging Officer and reviewing Sergeant actually make 
use of written standards instead of memory. 

3. January 31, 1985 Sergeant Examination (same general 
points): The first page of the examination booklet indicates 
that the Civil Service Department saw a problem with question 
19, but it is hard to read the notation. There are problems 
with questions 40 (on hypercube queuing model computer pro
gram, not used by HPD), 53 and 65 (tendentious), and 60 and 62 
(no answer is accurate on its face, although the text should 
be checked to see if it is also inaccurate). 

4. July 17, 1986 Sergeant Examination. The first page of 
the examination booklet indicates that the Civil Service 
Department saw problems with questions 2, 9, 11, 14, 16, 20, 
24, 25, 28, 29, 31 (the correct answer assumes that Sergeants 
are responsible for staffing, but this is not true in the 
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HPD),18 34, 36, 49, 50 (two problems), 51, 53, 56, 60, 76, 
and 85, and that typographical errors affected three questions 
(numbers not fully legible, but could be 10, 48, and 87). In 
light of the City's own admission of these problems, no 
purpose would be served by our doing an independent check. 

5. October 29, 1987 Sergeant Examination. The first page 
of the examination booklet indicates that the Civil Service 
Department saw problems with several questions (up to ten), 
but the markings are very faint on our copy and we cannot tell 
which items or their number. The body of the test indicates 
that there may have been a problem with question 14, but the 
remarks are illegible. There are also facially detectible 
problems with questions 6 (contradicts other tests covering 
the same subject), 12 (has to do with National Labor Relations 
Act definitions of unfair labor practices, which is inapplica
ble to the HPD), 16 (has to do with job evaluation, a matter 
of concern to industrial psychologists and economists, not to 
Sergeants), 17, 22 (questions require ability to distinguish 
views of one author from those of another, where such ability 
has no relationship to the job), 29 (has to do with manufac
turing, not with police work), and 30 (has to do with white
collar work, not police work). 

6. April 27, 1989 Sergeant Examination. We only have 
question 1 through 92 on this test, and could not review the 
remainder. The Civil Service Department deleted questions 29 
and 98 from the test after it was given. The largely illegi
ble markings on the front sheet of the test indicate that the 
Civil Service Department also had questions about items 9, 20, 
and 86, but these were retained. The body of the test indi
cates that there may have been a problem with question 19 
(remarks not completely legible), contains largely illegible 
notes about question 86, and contains notes about question 89 
(Wclaims it only applies to a misdemeanorW). There are also 
facially detectible problems with questions 9 (incomprehensi
ble), 18 (question does not deal with what is correct and what 
is incorrect, but with what is not listed in text: the item 
rewards photographic memory and penalizes understanding of the 
point by officers who may recall it from another source), 71 
(no answer is correct; without seeing the study text it is not 
possible to say whether the text itself is correct), and 72 
(same; the item writer -- or possibly the text author -- has 
confused liberty with due process). 

If it would be helpful to the City for me to identify 
such questions from other examinations, I will be happy to do 
so. It seems to me that these, in combination with the 

16 This is an example of a problem which is found only by 
sitting down with members of the HPD, and which we would not have 
found simply by doing a desk review of the items. Other tests may 
contain similar problems without our being able to detect them. 
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problems pointed out for the 1991 Lieutenant examination, 
should suffice. 

72. This infoLmation was provided to the city before the 
-

city decided to settle this lawsuit. The City examined the infor-

mation, and concluded that it would in fact be difficult to defend 

the job-relatedness of these, and perhaps other, questions. 

Indeed, the City Attorney read some of the non-job-related test 

questions to the city Council as part of his explanation of why the 

city feared it might not be able to defend this lawsuit successful-

ly if it were litigated. The Council accepted the explanation. 

73. The parties have provided the Court with copies of 

the challenged tests for in camera inspection. Based upon its 

inspection, the Court is satisfied that the City made a reasonable 

and annis-length judgment that it would be difficult to defend the 

job-relatedness of many of the questions on these tests. 

74. By Order of March 22, 1993, the Houston Police Patrol 

Union was allowed to designate two persons of its choosing to 

examine the questions for itself, subject to the requirement that 

the items not be disclosed. 

75. The City also faced the risk that, if the litigation 

continued, closer inspection of the study materials and comparisons 

with actual job duties would bring to light additional questions --

themselves potentially numerous -- which would also be difficult to 

defend as job-related. 

76. A difference of a single point on a test may deter-

mine whether a particular candidate will be promoted, and how long 

he or she may have to wait for a promotion. 

77. The problem of there being numerous test questions, 
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the job-relatedness of which is open to substantial doubt, 

important in itself but takes on added importance because of the 

• 
~s 

adverse light it sheds on the degree of care with which the entire 

examinations were constructed. 

2. The City's Knowledge of its Problems in Showing that 
the Fire Department Examinations. Prepared in the Same 
Manner as the Police Department Examinations At Issue 
Herein. Were Job-Related 

78. The City's preparation of promotional examinations 

for both its Police and Fire Departments is governed by Chapter 143 

of the Texas Local Government Code. The examinations for both 

Departments are prepared by the same City Personnel Department 

officials, in the same manner. Book committees are established by 

each Department to pick the volumes which promotional candidates 

are to study. Candidates are supposed to study the books over a 

period of time, committing as much as possible to rote memory. 

Multiple-choice test items are written, based on the infoLmation in 

the books. 

79. Because Fire and Police Department promotional 

examinations are prepared in the same manner, by the same persons, 

and under the same standards, the City's experience in 1990 and 

1991 in attempting to show that the Fire Department's promotional 

tests were job-related is relevant to the question whether the 

Police Department's promotional examinations were job-related. 

80. The City's study of the Fire Department's examina-

tions occurred in the course of litigation against those examina-

tions, Houston Chapter of the International Association of Black 

Professional Firefighters v. City of Houston, C.A. No. No. H-

86-3553 (S.D.Tex.). The City's expert, Dr. Jeanneret, perfoLllled a 
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criterion-related validation study of the promotional examinations 

for the two lowest-level promotional ranks, Chauffeur and Junior 

captain, and found some statistically significant positive rela

tionships between test scores and research ratings of job perfor-

mance which supezvisors made under his direction. 

81. Plaintiffs' experts in that case were Charles R. 

Mann, Ph.D., an expert statistician, and David L. Friedland, Ph.D., 

an expert industrial psychologist. Dr. Friedland has previously 

helped to develop selection tests in urban public safety depart

ments. Their March and April 1991 Affidavits recounting some of 

their analyses were introduced in evidence at the fairness hearing 

prior to final approval of the settlement in that lawsuit. The 

Affidavits have also been received in evidence here,19 and Drs. 

Mann and Friedland testified about those analyses at the fairness 

hearing herein. 

82. Dr. Mann's March 29, 1991 Affidavit20 stated that 

the November 1990 Report prepared by the city's expert in the Fire 

Department case described a total of 11 perfoImance dimensions. 

For example, the report states at p. 7: 

A dimension is a general teJ:1l1 used to represent important work 
behaviors common to perf o J:1l1a nce of several job tasks. Perfor
mance dimensions are the general categories of behavior often 
used to distinguish workers who are successful or effective 
from those workers who are less successful or less effective 
on the job. 

Dr. Jeanneret also stated on p. 8 of his November 1990 Report that 

each perforlliance dimension "was divided into five blocks labeled 

19 Plaintiffs' exhibits 18, 19, and 20. 

20 Plaintiffs' exhibit 18. 
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very Goo4, Goo4, Average, Poor, and Very Poor." Dr. Mann also 

noted from Appendix 0 to Dr. Jeanneret's November 1990 Report that 

he established the following dividing lines for his adjectival 

characterizations of employee perfo~mance: 

Range of Points 

1-12 Very Poor 

13-24 Poor 

25-36 Average 

37-48 Good 

49-60 Very Good 

Id., , 43-44. Because Dr. Mann's field of expertise is statistics 

and not industrial psychology, he expressed no opinion (a) on the 

manner in which Dr. Jeanneret established his perfozmance dimen-

sions, or (b) on the meaning of those dimensions, or (c) on Dr. 

Jeanneret's adjectival characterizations of various levels of 

ratings. Id." 50. 

83. Dr. Mann further explained that a Pearson product-

moment correlation may be used to measure the strength of the 

linear relationship, if any, between continuous variables such as 

test score and job perfozlllance ratings. 21 Id., , 52. 

84. A correlation of 1 corresponds to a perfect positive 

linear relationship between the variables, in which the increase in 

one variable is directly proportional to the increase in the other 

variable, at every point along the continuum of values. A correla-

tion of -1 corresponds to a perfect negative linear relationship 

21 correlations between test scores and perfonnance measures 
are commonly referred to as "validity coefficients" by psycholo
gists. 
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between the variables, in which the increase in one variable is 

inversely proportional to the decrease in the other variable, at 

every point along the continuum of values. A correlation of 0 

indicates that there is no linear relationship between the two 

variables. Id." 53. 

85. A correlation can be any number between -1 and +1. 

The square of the correlation of two variables (the ·coefficient of 

detenuination·) is the proportion of the variation in one variable 

which can be ·predicted· or ·explained· by the other variable. In 

correlating test scores with job ratings, for example, a correla

tion of .3 ·predicts· or "explains· 9% of the variation in job 

ratings. Id." 54. 

86. The magnitude of an observed correlation is not 

meaningful unless there is reason to believe that it did not differ 

from zero merely by chance. In order to consider the true correla-

tion as opposed to its observed value, it is necessary to perfolltl a 

test of statistical significance of the hypothesis that the true 

value of the correlation coefficient is zero. Id., para, 55, 

87. The closer to zero the correlation, the less useful 

to the employer is the test and therefore the more difficult it is 

to justify adverse impact against minorities or any other cost of 

using the test. Whether a particular correlation is sufficiently 

high to justify the use of a test, given the test's degree of 

adverse impact, requires a value judgment outside the field of 

statistics. As a rule of thumb, however, statisticians commonly 

advise their clients that correlations less than .3 (those which do 

not "explain" or "predict" at least 9% of the variation) are not 

J: . i ~i' , ~ 
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practically useful in many situations. Id.,,. 56. 

88. There are, however, situations in which having any 

infollllation at all is extremely important, and a statistically 

significant correlation may be important even though the correla

tion is extremely low. For example, the failure rate of a critical 

aircraft engine component may have a very loose, but real, rela

tionship with the operating temperature of the engine. This 

relationship may reasonably lead the engine builder to re-design 

the component or modify the engine to have a lower operating 

temperature. The above infol111ation is provided for purposes of 

illustration; ultimately, the value judgment as to the utility of a 

low correlation must be made outside the realm of statistics, by a 

person taking into account all of the relevant considerations. 

Id., ,. 57. 

89. Dr. Mann found a number of problems with the data and 

approach used by Dr. Jeanneret, but was asked to ignore those 

problems, accept for purposes of argument the raw data prepared by 

the City's expert, and to carry out further analyses using those 

raw data. Id.", 58-71. 

90. For the sake of brevity, Dr. Mann's analysis of the 

data for the 1990 Chauffeur test will be used as illustrative of 

his analyses for all of the other challenged tests in that case. A 

large number of candidates took this test, reducing the risk of 

random fluctuations. Dr. Mann found the following correlations 

between test scores and job-perfolIllanCe ratings on the Chauffeur 

composite -- that set of dimensions of job behavior which according 

to the City' expert captured perfOlIllanCe on those parts of the 

1 ' 
J dJ 
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Chauffeur job which were most important. Dr. Mann found a .209 

correlation between test scores on the 1990 Chauffeur examination 

and the wChauffeur composite W perfoLmance rating. Id." 72. He 

concluded from the results on this and the other tests that "These 

correlations are sufficiently low that I believe additional justi-

fication is needed before using results based on them." 

91. A scatterplot showing test scores and job perfoLIliance 

ratings for the 1990 Chauffeur test appears on the next page. Each 

point shown on a scatterplot represents one or more persons with a 

particular job perfoLIliance rating and a particular score on the 

test in question. The rank for which the examination was given is 

shown on the vertical axis, with the full scale from 0 to 60 

represented. Test scores from the examination or test aggregate in 

question are shown on the horizontal axis, with the full scale from 

o to 100 represented. A person with a Chauffeur composite rating 

of 50 and a 1990 Chauffeur test score of 70 will appear on the 

scatterplot for the 1990 Chauffeur examination as a point at the 

intersection of 50 on the vertical scale and 70 on the horizontal 

scale. The scatterplot for the 1990 Chauffeur test (Attachment 4 

to Dr. Mann's Affidavit) is shown below: 
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92. The scatterplot shows visually that there are numer-

ous test-takers with relatively high nce ratings but 

relatively low test scores, and that there are numerous test-takers 

with relatively lowperfoLmance ratings but relatively high test . 

scores. The relationship between test score and job perf • 1.S 

not a close one. This scatterplot also confiLms visually the 

weakness of the .209 correlation found for this test. Id., " 92-

93. 

93. Dr. Mann also prepared a set of bar charts showing 

mean perfoLlllance ratings for written test-score intervals or bands 

of 25 persons. 22 Where the 25th person in a test-score band had 

the same test score as one or more persons not already in the band, 

the additional persons were included in the band in order to 

eliminate any breaking of ties. Thus, every band but the last 

includes a minimum of 25 persons. The last test-score band on each 

page shows information for the from 1 to 25 persons remaining. 

These bar charts show the size of the differences between mean 

performance ratings of persons in different test-score bands. The 

chart for the 1990 Chauffeur test appears on the next page. 

94. The mean Chauffeur Composite perfoLlllance rating for 

the 31 firefighters scoring from 81 to 95 (the top 1990 written 

test score achieved) on the 1990 Chauffeur test was 43.72 points on 

the Go-point scale. This mean perfolmance composite rating was 

almost five points lower than the mean rating of 48.46 points 

obtained by the 26 firefighters scoring from 76 through 80 on that 

test, and was more than three points lower than the mean job 

performance rating of 47 points obtained by the 33 firefighters 

22 See Attachment 5 to Dr. Mann's Affidavit. 
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• 

• 

Test 
Scores 

81-96 

76-80 

73-75 

71-72 

67-70 

65-66 

61-63 

58-60 

56-57 

53-55 

52 

51 

48-50 

46-47 

43-45 

40-42 

26-38 

Note: 
n • 542 

Mean Performance Ratings of 
1990 Chauffeur Test Score Groups 

All Test-Takers 

- -

~----------------------------------------~ 

48.46 

47 

47.31 

41.23 

46.00 

45.48 

40.64 

42.68 

43.22 

42.03 

44.02 

42.11 

42.11 

41.07 

40.86 

39.56 

o 20 40 60 80 100 

Chauffeur Composite Rating 

Group size • 25 • ties 
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, 

scoring from 73 to 75 on the written test. Indeed, one has to go 

down to the firefighters scoring from 67 to 70 on the written test 

to find a mean job perfoLmance rating lower than that achieved by 

the top scorers. Some bands of firefighters with failing test 

scores had higher mean job perfoLmance ratings than the top-scoring 

firefighters. See, e.g., the 37 firefighters scoring from 65 to 66 

(mean job rating of 45), the 42 firefighters scoring from 61 to 63 

(mean job rating of 45.48), and the 25 firefighters scoring exactly 

51 (mean job rating of 44.02). 

95. While there is a general gross trend in which bands 

of firefighters scoring lower on the test have lower job-perfor-

mance ratings, these are chiefly distinctions among the top group 

of 125 or so firefighters with scores ranging from 71 to 95, the 

large middle group of 335 or so firefighters with scores ranging 

from 46 to 70, and the bottom 83, with scores ranging from 26 

through 45. Even there, the level of the difference is just a few 

points on a 60-point scale, and it is not clear that this is a 

meaningful difference in job perfoLlllance. This infoLmation tends 

to suggest that, even if differences of a few points in perfoLmance 

ratings are practically meaningful, the test may be useful only in 

making gross distinctions among persons with relatively large 

differences in test scores. 

96. Dr. Mann's staff also divided the Chauffeur test-

takers for a given examination into five equal sets or quintiles, 

in order of their perfoLlilance ratings, in order to compare the mean 

test scores of firefighters with the same level of job perfoLDlance. 

Id. , 99. The bar chart for the 1990 Chauffeur test, from Attach-

ment 7 to the Affidavit, is on the next page: 

- 50 - l' . ,-
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• 

• 

Mean 1990 Chauffeur Test Score 
by' Chauffeur Composite Rating 

All Test-Takers 
Chauffeur 

Composite Rating 

H igheat 20'1. 
(51.00-60.00) 

4th 20'1. 
(46.33-50.83) 

Middle 20'1. 
(41.83-46.17) 

2nd 20% 
(36.50-41.67) 

Lowest 20% 
(16.00-36.17) 

n • 542 

o 20 

62.79 

60.46 

60.18 

59.04 

• 

54.35 

40 60 80 

Test Score 
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• 

There was very little difference in mean test scores among the 

highest-perfoLming 60% of firefighters. 

97. The next two bar charts drawn from Attachments 9 and 

11 to Dr. Mann's Affidavit use the same job-perfoLlnance quintiles, 

and compare the proportions of firefighters in the different job-

perfo ,u~e groups who pass or who fail the test. Id.", 102, 

105. There is very little difference among the middle three 

quintiles in the proportions of firefighters passing or failing the 

test. The gross differences shown in the charts are among the top 

quintile, the large middle group, and the bottom quintile. 

98. One of the interesting features of the charts is that 

the great majority of firefighters at all levels of job perfoLlllance 

fail the test. In the highest-perfoIming group of firefighters, 

close to 63% fail the test. 
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• 
1990 Chauffeur Test: Percent Passing -:-

. by Chauffeur Composite Rating 

Chauffeur 
Composite Rating 

Highest 20% 
(61.00-60.00) 

4th 20% 
(46.33-60.83) 

Middle 20% 
(41.83-46.17) 

2nd 20% 
( 36.50-41.67) 

Lowest 20 .. 
(16.00-36.17) 

o 

All Test-Takers 

37.04 

28.57 

25.71 

25.69 

10.19 

20 40 60 80 

Percent Passing (Score 70 or Above) 
• 

n • 542 
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• 

1990 Chauffeur Test: Percent Failing 
by Chauffeur Composite Rating 

All Test-Takers 
Chauffeur 

Composite Rating 

H igheat 20'-
(61.00-60.00) 

4th 20'-
(46.33-50.83) 

Middle 20'-
(41.83-46.17) 

2nd 20'-
( 36.50-41.67) 

Lowest 20" 
(16.00-36.17) 

n • 542 

o 

62.96 

71.43 

74.29 

74.31 

20 40 60 80 

Percent Failing (Score Below 70) 
• 
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99. Dr. Mann's office then prepared bar charts with the 

same job-perfo%mance quintiles as before, but showing test-passing 

rates separately by .. race for the persons in that quintile. 

112-113. The chart for the 1990 Chauffeur test, taken from Attach-

ment 15 to the Affidavit, is set forth below. 

100. For firefighters in the highest-perfo%ming group, 

43.42% of whites, compared to 38.46% of Hispanic-Americans and only 

10.53% of African-Americans, passed the test. Whites passed the 

test more than four times as often as African-Americans performing 

on the job at the same high level. 

101. For firefighters in the, lowest-perfo%nling group, 

16.36% of whites, compared to 0% of HispaniC-Americans and only 

3.03% of African-Americans, passed the test. 

102. In everyone of the five job-perfonllance bands, 

whites passed the test substantially more often than Hispanic-

Americans, and substantially more often than African-Americans, who 

were perfo%ming their jobs at the same level. 

103. Whites in the poorest-perfo:tllling group of fire-

fighters passed the test at a rate higher than African-Americans in 

the best-perfo%lliing group of firefighters. 

.,. " , ,. '. ". 
. . , 
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1990 Chauffeur Test: Percent Passing . --
by Race by Chauffeur Composite Rating 

All Rated Test-Takers 

Highest 20 .. 
(51~00-60.00) 

4th 20 .. 
(46.33-50.83) 

• 
Middle 20 .. 

(41.83-46.17) 

2nd 20 .. 
(36.50-41.67) 

Lowest 20% 
(16.00-36.17) 

10.63" 

0.00% of 18 

23 17.39% 

, . \" .. ,\. 3.03% 

0.00% of 18 

16.36% 

32.20% 

35.29% 

• 

0.00% 20.00% 40.00% 60.00% 80.00% 100.00% 

Percent Passing (Score 70 or Above) 

Black D Hispanic White 

n • 537, Includes Blacks, Hispanics 
and Whites Only 
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104. Dr. Mann's office also prepared a series of charts 

showing the range of written test scores for firefighters within 

each of the five Chauffeur-composite perfoJ:mance quintiles. 23 The 

chart for the 1990 Chauffeur test is reproduced below. It shows 

that, among the highest-perfoJ:ming fifth of firefighters, the test 

scores obtained range from a low of 26.25 to a high of 90. Among 

the lowest-perfoJ:ming fifth of firefighters, the range of test 

scores ran from 30 to 87.5. There was a great deal of overlap in 

the ranges of test scores obtained by firefighters in the five 

different perfo bands. Median test scores, i.e., the points 

at which half the test scores are above the point and half are 

below, are indicated by a horizontal line. Id.", 2-5. 

23 April 20, 1991 Supplemental Affidavit of Dr. Mann, plain
tiffs' exhibit 19. 
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1990 Chauffeur Minimum and Maximum Score 
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• 
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90.00 90.00 
87.60 87.60 r-

r-
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105. The same type of chart was then prepared with the 

infoLmation broken down by race. Id.", 6-7. The leftmost-· 

vertical bar in each cluster shows info tion for African-Ameri-

cans, the middle vertical bar in each cluster shows in tion for 

Hispanic-Americans, and the rightmost vertical bar in each cluster 

shows infoLmation for whites. The chart for the 1990 Chauffeur 

test is reproduced below: 

- 59 -
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1990 Chauffeur Minimum and Maximum Score 
by Chauffeur Composite Rating Quintile 

All Rated Test-Takers 
Chauffeur Test 

I 95 
100 I n 88.15 90 90 

86.25 8587 .5 

81.25 81.25 81.25 80 
80 I-
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106. Dr. Mann stated his obselvations as follows in , 7: 

Across all of these eight charts, the top of the range of 
written test scores obtained by whites within a perfoLlllance-• • rating group exceeded the top of the range of wr1tten test 
scores obtained by blacks within the same perfoLlllance-rating 
group in all but one combination of test and rating group.24 
For all but two combinations of test and rating group,25 the 
top of the range of written test scores obtained by whites 
within a perfoLlllance-rating group exceeded the top of the 
range of written test scores obtained by Hispanics within the 
same perfolmance-rating group. 

107. The characteristics described above are not usually 

considered the hallmarks of valid and fair tests. 

108. Dr. Mann stated in his Affidavit, ~ 115, that, based 

on the types of charts described above, and considering the infor-

mation provided in the analysis of the City's expert, he saw no 

statistical justification for the passing cut-off score of 70 on 

the challenged promotional tests, or for making promotions of test-

passers in rank order of their test scores and seniority points. 

109. Plaintiffs have shown sUbstantial doubt as to the 

job-relatedness of the challenged examinations. It is not neces-

sary for the Court to review this evidence in further detail. 

110. The objectors have not presented any credible 

evidence of the job-relatedness of the challenged examinations. 

F. The Remedial Promotions 

111. Under the tenus of the Consent Decree, African-

Americans and Hispanic-Americans who took an examination for Ser-

geant from January 1, 1982 to date, and who passed at least one 

24 The exception was the lowest 20% rating group on the 1990 
Chauffeur test. 

25 
group, 

The exceptions were the 1988 Chauffeur test, 
and the 1990 Chauffeur test, middle 20% group. 
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examination for this rank, will receive a total of 96 remedial 

promotions; African-Americans and Hispanic-Americans who took an 

examination for Sergeant from January 1, 1982 to date, and who were 

promoted after a discriminatorily long waiting period which delayed 

their ability to compete for Lieutenant promotions will receive 

five remedial promotions to Lieutenant; and African-Americans who 

took an examination for Lieutenant from January 1, 1982 to date, 

and passed at least one examination for this rank, will receive a 

total of 5 remedial promotions. The named plaintiffs in this 

lawsuit who meet the necessary conditions shall have priority in 

receiving these promotions, and the remainder of the promotions 

shall be made in rank order from among those unpromoted African-

Americans and Hispanic-Americans passing at least one of these 

tests, in accordance with the schedule set forth in the Consent 

Decree, as modified below. There will not be any back pay. 

112. The number of remedial promotions is the same as the 

number of promotions which were lost to African-Americans and 

HispaniC-Americans because of the adverse impact of the promotional 

tests from 1982 through 1991. The Court's ruling that this case 

would be limited to promotional examinations given from January 1, 

1982 on means that there are no remedial promotions as a remedy for 

any adverse impact of the promotional examinations prior to 1982. 

113. The parties have directed the attention of the Court 

to an error in Table 18 on p. 22 of the Consent Decree. The total 

of 62 remedial promotions to the rank of Sergeant for African-

Americans is the agreed total, and represents the aggregate short-

fall in promotions for African-Americans from 1982 through 1992. 

- 62 - 1 '. ~, .l. i ., "
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However, the allocation for each particular test is based on the 

shortfall for that test, which leads to a larger number. See the 

explanation in , 17 of the Consent Decree. Accordingly, the 

allocations of remedial promotions of African-Americans to Sergeant 

in Table 18 of the Consent Decree must be adjusted downwards, so 

that the aggregate number of such promotions remains 62. The 

adjustments will have the least impact on individuals if done on 

those tests with the largest allocations. Accordingly, Table 18 is 

revised as follows: 

Table 18. Allocation of the Remedial Promotions to Sergeant 

Number of Vacancies 
Sergeant Examination Blacks • • H1span1cs 

9/23/82 5 0 
11/17/83 8 7 
1/31/85 10 7 
7/17/86 6 2 

10/29/87 7 7 
4/27/89 10 1 

10/31/91 16 10 

Total 62 34 

114. The Consent Decree provides the mechanism by which 

the class members receiving remedial promotions are to be identi-

fied. Plaintiffs will prepare the tentative list according to 

those rules, subject to checking by the City. In the event that 

the parties are unable to agree, the Court can resolve any dis-

putes. There is no indication, however, of any reason why the 

parties should be unable to reach agreement on the application of 

these rules. 

115. Some objectors have raised the concern that normal 

promotions will cease because of the remedial promotions. This is 

not correct. 

- 63 -
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116. Some objectors have raised the concern that police 

officers may be demoted in order to make remedial promotions 

possible. This is not correct. The parties have jointly repre-

sented to the Court that there will never be any demotion or layoff 

in order to make any remedial promotion possible. The proposed 

Consent Decree does not contain any "bumping" provision. 

117. Some objectors have complained that the particular 

officers who will receive the remedial promotions have not yet been 

identified and their names made public. The publicizing of the 

names would add nothing to the question of the fairness of the 

proposed Consent Decree, and this objection is rejected. 

118. Some objectors have complained that it is not clear 

at what point in the year any set of remedial promotions will be 

made. The Consent Decree provides the Police Department with the 

flexibility to make these promotions within a given year when it 

sees fit. There is no unfairness to any officer in allowing the 

Police Department to exercise flexibility. 

119. Some objectors have complained that they do not know 

the source of the positions to be filled by remedial promotions. 

The source of their concern is that the remedial promotions will 

fill some vacancies which would otherwise be filled from promotion-

al registers. 

120. The parties have gone to great lengths to accommo-

date the promotional expectations of officers who are not members 

of the plaintiff class: 
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a. they have not proposed a promotional goal in 

which any particular percentage of future promotions will 

be reserved for African-Americans or Hispanic-Americans; 

b. they have agreed to a settlement in which there 

is still likely to be adverse impact against them on 

future examinations. The degree of the adverse impact 

should be ameliorated by the provisions of the Decree, 

but it is not likely to be eliminated entirely; 

c. the parties have not proposed that all of the 

remedial promotions be made immediately, but have agreed 

to a five-year schedule, with some flexibility in the 

Police Department to shorten the schedule if it sees fit. 

Given that some class members have been waiting eleven or 

more years for their promotions already, this is a con-

cession of great magnitude. This concession allows 

normal promotions of other officers to proceed on a 

regular schedule, even if in reduced numbers. 

121. Some officers who took some of the challenged 

promotional examinations object to the remedial promotions of 

African-American and Hispanic-American officers who took the same 

remedial examinations, on the ground that such African-American and 

Hispanic-American officers received lower scores on the examina-

tions than they received. They object that they are being by

passed. E.g., objection of Charles Johnson, Tab 52, paragraph 6 in 

Vol. II of the Objections to the settlement. The remedial promo-

tions are intended by the parties to provide a partial remedy 

- 65 -
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for examinations which have been shown to cause substantial adverse 

impact against blacks and Hispanics, in circumstances in which 

plaintiffs have presented sUbstantial evidence that the examina- -

tions are not job-related. There is nothing unfair to white 

promotional candidates on the same examinations that they do not 

share in the remedial promotions, because there was never any 

adverse impact against whites on these examinations such that 

remedial promotions would be justified. Moreover, plaintiffs have 

presented sUbstantial evidence tending to show that relative 

differences in test score are not a meaningful indicator of compa-

rable differences in job perfo ceo 

122. The remedial promotions are narrowly tailored to 

accomplish the purpose of remedying plaintiffs' claims of testing 

discrimination. They do not unduly trammel the interests of police 

officers who are not members of the plaintiff class. 

G. Remedial Seniority 

123. The proposed Consent Decree provides that class 

members on the remedial promotion list, including those who will be 

barred from receiving remedial promotions because they can be 

reached on a register of eligibles, will receive back seniority in 

rank to compensate them for some of the injury suffered because of 

their delays in receiving promotions. 

124. Some objectors have complained that allowing remedi-

al seniority to class members hanued by these tests in the past 

will reduce the benefit of their own seniority. This is a natural 

consequence of any seniority relief. 

125. Remedial seniority is necessary to place class 
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members in the position they would have held if there had never 

been any testing discrimination. This relief is narrowly tailored 

to accomplish its remedial objective, and does not unduly trammel 

the interests of other officers. 

H. The Reduction of Adverse Impact in the Future 

126. The proposed Consent Decree seeks during the next 

ten years to reduce the amount of adverse impact against African

Americans and Hispanic-Americans taking examinations for Sergeant 

and for Lieutenant (a) by striking "biased items", i.e., those 

questions identified by a statistical analysis devised by the 

City's expert in the Houston Chapter case, which have sUbstantial 

adverse impact against any race, white as well as African-American 

or Hispanic-American, and which are not equally predictive of job 

perfo111lance for all races; and (b) by extending the life of promo-

tional registers during this period of time to two years. 

127. In the Houston Chapter case, Dr. Mann attempted to 

estimate the possible effect of this procedure on the reduction of 

adverse impact in the future. He applied the procedure to the 

results of the 1983, 1984, 1988 and 1990 Chauffeur examinations, 

and to the 1982, 1984, 1988 and 1990 Junior Captain examinations. 

The analysis was a hypothetical analysis for each of these eight 

sets of examination data. Hypothetical new scores were obtained, 

and the test-takers' then actual seniority points were added to the 

hypothetical scores in order to obtain a hypothetical new set of 

rank.ings. 

128. While application of the new procedure reduced the 

adverse impact of these examinations, adverse impact against 
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African-Americans and Hispanic-Americans still remained. Some 

questions were hypothetically eliminated from the test because they 

worked to the detriment of whites and were not valid items. 

129. No test item will be stricken because it has adverse 

impact against any group, i.e., because the proportion of white 

test-takers answering it correctly is much larger than the propor

tion of African-American or Hispanic-American test-takers who 

answer it correctly. A test item will be struck only if it is a 

biased item. Test items with large racial differences in the rates 

at which particular groups answer them correctly will remain on the 

test if they are valid items. 

130. The elimination of biased items improves the quality 

of the test, and makes it a better predictor of job perfolDiance. 

In Dr. Friedland's phrase, it helps to remove race as a factor in 

the test scores. 

131. Asian-Americans and women have asked to be included 

in the analyses of biased test items. The City is free to include 

them in the analyses whenever there are sufficient numbers of 

Asian-Americans and women to make such an analysis meaningful, but 

this is a voluntary decision for the city. This case does not 

encompass discrimination against Asian-Americans or against women. 

132. The extension of the test registers to two years 

benefits every officer who passes the test, because it increases 

their opportunity for promotion. 

133. The provisions in the Consent Decree providing a 

means for the elimination of biased items are narrowly tailored to 

accomplish the remedial purposes of the Consent Decree, and do not 
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unduly trammel the interests of any officers who are not members of 

the class. 

I. The Provisions of state Law • 

134. The proposed Consent Decree supersedes some provi

sions of the Fire and Police civil Service Act, Texas Local Govern-

ment Code chapter 143, as amended, [hereinafter, "Chapter 143"] 

while leaving many other provisions unaffected. 

135. Plaintiffs have shown substantial doubt as to the 

job-relatedness of the City's promotional examinations for Sergeant 

and Lieutenant. Nevertheless, the proposed Consent Decree allows 

the city defendants (a) to continue compiling promotional examina-

tions for these ranks in the manner set forth in Chapter 143; (b) 

to continue using a passing cut-off score of 70% correct, as 

provided by Chapter 143; (3) to continue the use of seniority 

points as provided in Chapter 143; and (4) to continue using test 

scores, in conjunction with the seniority points, to rank-order 

promotional candidates, as provided in Chapter 143. 

136. The Consent Decree also allows the City to explore, 

and to consult with all other employee groups as well as with 

plaintiffs, alternative selection procedures as authorized by 

Chapter 143. 

137. Paragraph 55 of the proposed Consent Decree makes 

two major changes and several minor changes from the operation of 

Chapter 143. First, it provides a mechanism for striking from the 

test those items which the City identifies as biased items, i.e., 

those which have a high degree of adverse impact against any race 

and which are not job-related for all races. This is an expansion 
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of the power the city already has under chapter 143 to strike 

improper test items or to score additional responses as correct. 

The result should be to improve the test and make it a more accu~ 

rate predictor of job perfolllIance in the promotional rank. This is 

a necessary change for the reduction of adverse impact from these 

tests, and is compatible with the purposes of merit selection 

underlying Chapter 143. 

138. Second, , 55(g) of the proposed Consent Decree 

provides that promotional registers of test-passers resulting from 

use of the new selection procedures shall remain in effect for a 

period of two years unless such lists are earlier exhausted. 

Because the disparate impact of the challenged examinations results 

in whites scoring disproportionately at the top of promotional 

registers, and passing African-American and Hispanic-American 

candidates scoring disproportionately lower down, a one-year 

extension in the life of these promotional registers is a necessary 

change for the reduction of adverse impact from these tests. This 

remedy, and the striking of biased test items, are far less burden-

some to nonminorities than an injunction against the tests and a 

requirement that the city develop entirely new selection proce-

dures. 

139. Third, there are several minor changes. The need to 

perfollll statistical analyses of responses and to examine test items 

for bias necessitates a short postponement of release of the test 

results. Here, the policy of Chapter 143 has been preserved to the 

greatest possible extent by the requirement in , 55(f) of the 

proposed Consent Decree that the City post an eligibility list as 

- 70 -
1 ,' ,,-

, ~ , , 
'PL _':.,. ,:""" t..1 

http://www.fastio.com/


ClibPDF - www.fastio.com

Case 4:92-cv-02510   Document 59    Filed in TXSD on 03/25/93   Page 71 of 102

• 

soon as possible. The provision of , 55(a) of the proposed Consent 

Decree requiring ninety days' notice of a fiull date for the exami

nation and of the books to be studied is intended to ensure that _ 

all officers have an adequate and definite time period within which 

to study for the examination, and is fully compatible with the 

purposes underlying Chapter 143. 

J. The Aizport Police 

140. Terry Hughes and the Houston Airport Police Offi-

cers' Association have filed an objection to the Consent Decree 

which is limited to the provisions of Paragraph 61 entitled "Re-

classification of Peace Officers." The essence of their objection 

is that Paragraph 61 will deny the Airport Police Officers the 

right to transfer and become Classified A Officers in the Houston 

Police Department. This claimed right stems from the judgment of 

the 280th District Court of Harris County, Texas, allegedly grant-

ing them equal transfer rights. (Plaintiffs' Exhibit No. 21). The 

Court does not conclude that this judgment grants any right which 

Paragraph 61 curtails. However, even if it does curtail any 

existing right, Paragraph 61 is essential to the viability and 

practicality of the Consent Decree. The Decree strikes a delicate 

balance between the competing interests of minorities receiving 

remedial promotions with retroactive seniority benefits and of non-

minorities seeking to obtain promotions through the regular compet-

itive process who are concerned with preserving their own seniority 

rights under the civil service system. In light of these competing 

interests, the Court finds that Paragraph 61 will be essential to 

maintain that balance and avoid additional disruption by the merger 
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of other specialized police divisions as Class A officers. Such a 

restriction as contained in Paragraph 61 is reasonable and neces-

sary to the implementation of the consent Decree which is of a 

limited duration. 

K. Objections that the Proposed Consent Decree Does Not 
Provide Sufficient Relief 

141. McCloy Medlock, Richard Humphrey, Willie Fields, and 

Bennie L. Green, four of the plaintiffs in the Comeaux action, have 

filed a Motion to Substitute Attorney, Objections to Order of 

Dismissal, Objections to Consent Decree, and First Amended Objec-

tions to Consent Decree. 26 The First Amended Complaint in 

Comeaux, filed on December 29, 1973, described their individual 

claims at 5-6 as follows: 

Plaintiff Fields would show that although he passed 
the Detective's examination, he was denied a promotion 
because of the HPD's discriminatory promotional practic
es. In addition, plaintiff Fields was denied a transfer 
to another department for which he was fully qualified 
and was denied because of his race. 

* * * 
Plaintiff Green would show that he was not treated . 

equally with White officers in the Department with regard 
to tenlls and conditions of employment solely on the basis 
of his race and has suffered because of Defendants' 
subjective efficiency rating system which affects Blacks 
disparately and limits their mobility within the Depart
ment. 

* * * 
Plaintiff Humphrey would show that although he took 

the Lieutenant's exam and scored well, he was denied a 
promotion to Lieutenant because of the HPD's subjective 
testing and qualifying practices and procedures. 

* * * 
Plaintiff Medlock would show that even though he 

26 Objections to proposed Consent Decree, vol. II, tab 60. 
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took the Lieutenant's examination and scored well, he was 
denied a promotion to Lieutenant because of HPD'S dis
criminatory promotional practices and procedures utiliz
ing subjective tests and efficiency ratings . 

. 

142. Plaintiffs' exhibits 9 and 10 show the following: 

a. Willie E. Fields failed the Sergeant tests given 

in 1975 and 1977, passed the 1979 Sergeant test with a 

rank of 97, and failed the Sergeant tests given in 1983 

and 1985. 

b. Bennie Lee Green passed the 1979 Sergeant test 

with a rank of 86, and failed the 1980, 1981, and 1983 

Sergeant tests. 

c. Richard C. Humphrey passed the 1976 and 1977 

Lieutenant tests with ranks of 69 and 66, respectively. 

It is unclear whether he passed the 1978 Lieutenant test. 

He failed the 1979 and 1980 Lieutenant tests. 

d. McCloy Medlock passed the 1975 Lieutenant test 

with a rank of 45, passed the 1976 Lieutenant test with a 

rank of 43 ("Meloy Medlock" is probbaly the same person 

as McCloy Medlock), and passed the 1979 Lieutenant test 

with a rank of 26. 

143. The case in which these objectors were named plain-

tiffs had had no active prosecution apparent on the docket entries 

for a decade prior to the attempt by the plaintiffs herein to 

intervene in the lawsuit. It would not be reasonable to delay or 

cancel the proposed relief for persons who actively sought to press 

their rights, in favor of persons who did not press their rights. 

The Court makes no findings herein as to the relative responsibili-

ty of client and counsel in Kelley for the failure to press that 
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action, but will not allow this objection to stand in the way of 

final approval of the settlement. 

144. Plaintiff Jammer objects to the provision of , 37 of 

the Consent Decree stating that no plaintiff or class member can 

receive a remedial promotion unless he or she passed one of the 

challenged tests. Plaintiff Jammer was promoted to Sergeant on 

October 15, 1988. Thereafter, he failed the 1991 and 1992 Lieuten-

ant tests. 

145. Recognizing that there are serious problems with the 

promotional tests and their passing level, but that there is no 

presently available alternative means of demonstrating basic 

qualification for promotion in the eyes of other members of the 

Department, only plaintiffs and class members who have passed a 

test will be eligible to receive a remedial promotion. It is an 

imperfect mechanism, and in its application to an individual may 

incorrectly disqualify that individual from relief. It is the only 

available tool for the purpose, however. In light of the number of 

remedial promotions, this is important. The compromise embodied in 

, 37 of the Consent Decree is appropriate. 

L. Procedural Fairness, and General Matters 

146. The evidence shows that the proposed Consent Decree 

was arrived at through arm's-length bargaining among well-repre

sented parties. 

147. Any conclusion of law which is more appropriately a 

finding of fact shall be considered a finding of fact. 
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II. 

A. General 

1. The Court has jurisdiction over this lawsuit. 

2. The certification and definition of the plaintiff 

class under Rule 23(b) (2), F.R.Civ.P., remains appropriate, and is 

hereby made final. 

3. The Notice provided herein meets the standards of the 

Constitution and of Rule 23, F.R.Civ.P. 

4. Any finding of fact which is more appropriately a 

conclusion of law shall be considered a conclusion of law. 

B. The Legal Standards Applicable to the Approval 
of a Consent Order Providing for Race-Conscious 
Relief 

5. The proposed Consent Decree involves two types of 

race-conscious provisions. First, it provides for 106 remedial 

promotions. Second, it provides for a ten-year period of time in 

which the elimination of future test questions for the ranks of 

Sergeant and Lieutenant biased against any race --- whites, Afri-

can-Americans or Hispanic-Americans --- according to a methodology 

used by the City defendant's expert psychologist in the Houston 

Chapter case. 

6. Voluntary affi!lliative-action programs memorialized in 

consent decrees are reviewed under the same standard as other 

voluntarily adopted affillliative-action plans. The Supreme Court's 

reasoning in Local 28 of the Sheet Metal Workers' Int'l Ass'n v. 

E.E.O.C., 478 U.S. 421, 92 L.Ed.2d 344, 106 S.ct. 3019 (1986), 

compels that the two types of voluntary plans be reviewed under the 

same test. In that case, the Court held that the fact that a 
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voluntary affiLmative action program was embodied in a consent 

decree did not render the program subject to § 706(g) of Title VII 

--- the provision limiting the types of remedial orders courts can 

enter in Title VII suits --- and that parties could voluntarily 

agree to a remedy that a court could not enter at the conclusion of 

a Title VII litigation. The Court explicitly excluded consent 

decree programs from § 706(g) because they essentially mirrored the 

type of voluntary program approved in Johnson v. Transportation 

Agency, 480 U.S. 616, 94 L.Ed.2d 615, 107 S.ct. 1442 (1987); it 

follows that the two kinds of programs should be reviewed under the 

same legal standard. 

7. All courts of appeal which have decided this question 

have reviewed the two types of programs under the same standard. 

See Davis v. City and County of San Francisco, 890 F.2d 1438 (9th 

Cir., 1989); Howard v. McLucas, 871 F.2d 1000, 1006 (11th Cir., 

1989); In re Binningham Reverse Discrimination Employment Litiga-

tion, 833 F.2d 1492, 1501 note 23 (11th Cir., 1987). But see Mann 

v. City of Albany, 883 F.2d 999 (11th cir., 1989) (declining to 

comment on the issue). 

8. Johnson crystallized the legal standard for deter-

mining whether a race-conscious affinuative action plan comports 

with Title VII of the civil Rights Act of 1964. • Justl.ce Brennan, 

writing for the Court, first noted that the party challenging an 

affirlliative action plan bears the burden of proving the plan's 

invalidity. 480 U.S. at 626, 94 L.Ed.2d at 627. The opinion then 

articulated a two-prong test for determining a plan's validity: 

The first issue is ... whether the consider
ation of the sex [or race or ethnicity] of appli-
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cants ••• was justified by the existence of a "mani
fest imbalance" that reflected underrepresentation 
of women in "traditionally segregated job catego
ries." ..• 

* * * 
We next consider whether the Agency Plan unnec

essarily trammeled the rights of male [or nonminori
ty] employees or created an absolute bar to their 
advancement. 

480 U.S. at 631, 637-38, 94 L.Ed.2d at 630, 634 (citations 

omitted). Though the decision does not specify precisely when an 

imbalance becomes sufficiently manifest, Justice Brennan took 

pains to point out that the "manifest imbalance" standard was 

less demanding than the showing necessary to support a prima 

facie case against the employer. 480 U.S. at 632-33, 94 L.Ed.2d 

at 631-32. 27 Justice Brennan drew on the Court's decision in 

united Steelworkers of America v. Weber, 443 u.S. 193, 61 L.Ed.2d 

480, 99 S.ct. 2721 (1979),28 to illustrate what manifest imbal-

ance means: 

The difference between the "manifest imbalance" and 
"prima facie" standards is illuminated by Weber. Had the 
Court in that case been concerned with past discrimination 
by the employer, it would have focused on discrimination in 
hiring skilled, not unskilled, workers, since only the 
scarcity of the former in Kaiser's workforce would have made 
it vulnerable to a Title VII suit. In order to make out a 
prima facie case on such a claim, a plaintiff would be 
required to compare the percentage of black skilled workers 
in the Kaiser workforce with the percentage of black skilled 
craftworkers in the area labor market. 

27 In a concurring opinion, Justice 0' Connor insisted that 
the two tests should be identical. However, since five Justices 
agreed to the less demanding standard articulated by Justice 
Brennan, his test represents the holding of the case. 

28 Weber involved a Title VII reverse discrimination chal
lenge to a voluntarily adopted affirlliative action program under 
which an employer reserved for blacks half of the slots in the 
skilled craftworker training program. 
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Weber obviously did not make such a comparison. In
stead, it focused on the disparity between the percentage of 
black skilled craft workers in Kaiser's ranks and the per
centage of blacks in the area labor force. 443 US, at 198-
99, 61 L Ed 2d 480, 99 S ct 2721. Such an approach reflect~ 
ed a recognition that the proportion of black craft workers 
in the local labor force was likely as minuscule in Kaiser's 
work force. The Court realized that the lack of imbalance 
between these figures would mean that employers in precisely 
those industries in which discrimination had been most 
effective would be precluded from adopting training programs 
to increase the percentage of qualified minorities. Thus, 
in cases such as Weber, where the employment decision at 
issue involves the selection of unskilled persons for a 
training program, the "manifest imbalance" standard pellUits 
comparison with the general labor force. By comparison, the 
"prima facie" standard would require comparison with the 
percentage of minorities or women qualified for the job for 
which the trainees are being trained, a standard that would 
have invalidated the plan in Weber itself. 

480 U.S. at 633 note 10, 94 L.Ed.2d at 631 note 10. Inasmuch as 

plaintiffs have proven the disparate impact of the tests on 

otherwise qualified African-American and HispaniC-American 

officers for the jobs at issue, see infra, this element of the 

test has been satisfied. 

9. In assessing whether the plan unnecessarily tram

meled the rights of nonminorities, the Court analyzed several 

factors. First, the Court noted the character and the extent of 

the preference given to the minorities. Specifically, the Court 

considered whether the preference would completely preclude the 

advancement of whites. Next the Court considered the extent to 

which the preference would frustrate the legitimate employment 

expectations of the disadvantaged nonminorities. And finally, 

the Court weighed the duration of the preference. 

10. Weber is instructive on the issue whether the pro

posed plan unnecessarily trammels the rights of nonminorities. 

At issue in Weber was a training program from which the defendant 
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hired its skilled craft employees. Pursuant to a collective 

bargaining agreement, the defendant had agreed to rese%ve fifty 

percent of the slots in the training program for minorities, 

effectively guaranteeing half of the promotions into the skilled 

craft positions to minorities. The Court concluded that: 

At the same time, the plan does not unnecessarily 
trammel the interests of the white employees. The plan does 
not require the discharge of white workers and their re
placement with new black hirees. ..• Nor does the plan 
create an absolute bar to the advancement of white employ
ees; half of those trained in the program will be white. 
Moreover, the plan is a temporary measure; it is not intend
ed to maintain a racial balance, but simply to eliminate a 
manifest racial imbalance. Preferential selection of craft 
trainees at the Gramercy plant will end as soon as the per
centage of black skilled craftworkers in the Gramercy plant 
approximates the percentage of blacks in the labor force. 

443 U.S. at 208-09, 61 L.Ed.2d at 492. 

11. Here, the remedial promotions do not provide any 

remedy for African-Americans and Hispanic-Americans who failed 

the promotional tests at issue, although plaintiffs have present-

ed evidence that the passing point of 70% correct is not job

related. This relief is quite limited, and is being granted on a 

one-time-only basis. The elimination of future test questions 

which are biased against persons of any race will provide some 

benefits to whites as well as to African-Americans and Hispanic

Americans. The relief is not expected to eliminate all sUbstan-

tial adverse impact against African-Americans and Hispanic-

Americans in future tests for Sergeant and Lieutenant, but will 

merely reduce the degree of the disparate impact. Finally, the 

elimination of biased test questions will occur over a limited 

ten-year period of time, and the City will not face this con-
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straintafter that period of time. 29 

12. This case involves a more conservative situation. 

Since the training program in Weber was the means by which 

unskilled workers were promoted to skilled craftworker positions, 

it served the same function as the Houston Police Department's 

remedial promotions, but the benefits of the program here are 

directed towards those African-Americans and Hispanic-Americans 

who were most likely to have been identifiable victims of the 

alleged past discrimination. 30 Instead of continuing remedial 

promotions into the future, as Weber approved, the proposed 

consent Decree merely takes the much more limited step of reduc-

ing the degree of the adverse impact against African-Americans 

and Hispanic-Americans in promotional examinations for these 

ranks over the next ten years. 

13. As was the case with Weber's training program, the 

proposed promotions do "not require the discharge of white 

workers and their replacement with new [minority] hirees." Nor 

does the promotional plan create an absolute bar to the advance-

ment of white employees since whites will continue to be promoted 

in substantial excess of their representation among the test 

takers. Similarly, "the plan is a temporary measure; it is not 

intended to maintain a racial balance, but simply to eliminate a 

29 Nothing in the proposed Consent Decree would limit the 
right of African-Americans and Hispanic-Americans to challenge 
promotional examinations after the expiration of the ten-year 
period, if such examinations then have sUbstantial adverse impact 
against them. 

30 The City defendants do not concede 
discrimination as to the tests challenged. 
for the Court to resolve this issue. 
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manifest racial imbalance." 443 U.S. at 208, 61 L.Ed.2d at 492. 

14. Indeed, for two reasons, the proposed Consent 

Decree is more protective of nonminorities than the plan approved 

in Weber. First, the training program in Weber set aside a 

percentage of slots greater than the percentage of minorities in 

the general community,31 while the proposed Consent Decree in 

our case would only provide remedies which alleviate, hut do not 

eliminate, the past and future disparate impact in question. 

Second, the proposed Consent Decree would empower the Police 

Department to reject unqualified minority candidates, as well as 

many other minority candidates, by continuing to use the 70% 

correct dividing line for passing and by continuing the use of 

rank-ordering. The Weber plan apparently contained no provision 

allowing such rejections. The availability of such rejections, 

many courts have held, is important to the validity of an affir-

mative action program. E.g., united states v. Paradise, 480 U.S. 

149,177,94 L.Ed.2d 203,227,107 S.ct. 1053 (1987) ("The 

features of the one for one requirement and its actual operation 

indicate that it is flexible in application at all ranks. The 

requirement may be waived if no qualified black candidates are 

available."). 

15. The proposed Consent Decree also passes muster 

under the most rigorous constitutional standard, that of "strict 

scrutiny". The two best illustrations of the meaning of strict 

scrutiny in the affi:rmative action context are Wygant v. Jackson 

31 The plan in Weber reserved for blacks half the available 
slots in the training program while blacks constituted only 39% 
of the local workforce. . 
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Board of Education, 476 U.S. 267, 90 L.Ed.2d 260, 106 S.ct. 1842 

(1986), and Sheet Metal Workers. Specifically, Wygant contains 

the Supreme Court's most detailed analysis of the sort of eviden-

tiary showing of prior discrimination necessary to demonstrate a 

compelling government interest. Sheet Metal Workers, on the 

other hand, provides a list of factors relevant to assessing 

whether a plan is narrowly tailored to serve such an interest. 

16. Wygant involved a challenge to an affinnative 

action plan in a public school system which provided that, 

independently of teacher seniority, layoffs could not result in a 

diminution of the proportion of minority teachers. In compliance 

with the plan, the defendant school was forced to layoff non-

minority teachers with more seniority than minority teachers who 

continued to work. Justice Powell's plurality opinion and 

Justice O'Connor's concurring opinion disclose two components of 

the compelling-interest inquiry. First, they insist that only 

evidence of possible discrimination by the entity adopting the 

program can justify a racial preference. Second, they conclude 

that such remedial interests only become compelling when the 

agency in question possesses a certain quantum of evidence of 

that possible discrimination. The comments of both Justices are 

illuminating. Justice Powell reasoned: 

In particular, a public employer like the Board must 
ensure that, before it embarks on an affi tive-action 
program, it has convincing evidence that remedial 
action is warranted. That is, it must have sufficient 
evidence to justify the conclusion that there has been 
prior discrimination. 

Evidentiary support for the conclusion that reme
dial action is warranted becomes crucial when the 
remedial program is challenged in court by nonminority 
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employees •... In such a case, the trial court must 
make a factual determination that the employer had a 
strong basis in evidence for its conclusion that reme
dial action was necessary. The ultimate burden remains 
with the employees to demonstrate the unconstitution
ality of an affinnative action program. 

476 u.S. at 277-78 (emphasis added). Justice O'Connor discusses 

the same issue in detail; her comments merit extended quotation. 

Of course, as Justice Powell notes, the public employer 
must discharge this sensitive duty with great care; in 
order to provide some measure of protection to the 
interests of its nonminority employees and the employer 
itself in the event that its affi~mative action plan is 
challenged, the public employer must have a finn basis 
for detennining that affirmative action is warranted. 
Public employers are not without reliable benchmarks in 
making this detenllination. For example, demonstrable 
evidence of a disparity between the percentage of 
qualified blacks on a school's teaching staff and the 
percentage of qualified minorities in the relevant 
labor pool sufficient to support a prima facie Title 
VII pattern or practice claim by minority teachers 
would lend a compelling basis fora competent authority 
such as the School Board to conclude that implementa
tion of a voluntary affirIllative action plan is appro
priate to remedy apparent prior employment discrimina
tion. 

To be sure, such a conclusion is not unassailable. 
If a voluntary affinllative action plan is subsequently 
challenged in court by nonminority employees, those 
employees must be given the opportunity to prove that 
the plan does not meet the constitutional standard this 
Court has articulated. However, as the plurality 
suggests, the institution of such a challenge does not 
automatically impose upon the public employer the 
burden of convincing the court of its liability for 
prior unlawful discrimination; nor does it mean that 
the court must make an actual finding of prior dis
crimination based on the employer's proof before the 
employer's affirmative action plan will be upheld. See 
ante, at 277-278, 90 L Ed 2d, at 270-271. In "reverse 
discrimination" suits, as in any other suit, it is the 
plaintiffs who must bear the burden of demonstrating 
that their rights have been violated. The findings a 
court must make before upholding an affirmative action 
plan reflect this allocation of proof and the nature of 
the challenge asserted. For instance, in the example 
posed above, the nonminority teachers could easily 
demonstrate that the purpose and effect of the plan is 
to impose a race-based classification. But when the 
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Board introduces its statistical proof as evidence of 
its remedial purpose, thereby supplying the court with 
the means for dete that the Board had a fi~m 
basis for concluding that remedial action was appropri
ate, it is incumbent upon the nonminority teachers to . 
prove their case; they continue to bear the ultimate 
burden of persuading the court that the Board's evi
dence did not support an inference of prior discrimina
tion and thus a remedial purpose, or that the plan 
instituted on the basis of this evidence was not suffi
ciently "narrowly tailored." Only by meeting this 
burden could the plaintiffs establish a violation of 
their constitutional rights, and thereby defeat the 
presumption that the Board's assertedly remedial action 
based on the statistical evidence was justified. 

Id. at 291-93, 90 L.Ed.2d at 279-81 (emphasis added). 

17. Plaintiffs have proven the disparate impact of the 

challenged examinations. Their expert testimony and other 

evidence have created sUbstantial doubt as to the job-relatedness 

of the challenged tests. It is not necessary for the Court to 

resolve the question whether the challenged examinations were 

job-related. Plaintiffs have shown a sufficiently fi~m basis for 

the relief provided in the proposed Consent Decree. 

18. That leaves only the issue of whether the proposed 

Consent Decree is "narrowly tailored" to achieve its compelling 

purpose. Much like the Title VII inquiry into whether a plan 

unnecessarily trammels the rights of nonminorities, the Court's 

analysis of the narrowly-tailored prong of strict scrutiny turns 

on several factors, including the necessity for the relief and 

the efficacy of alternative remedies; the flexibility and dura-

tion of the relief, including the availability of waiver provi-

sions; the relationship of the numerical goals to the relevant 

labor market; and the impact of the relief on the rights of third 

parties. United states v. Paradise, 480 U.S. at 187, 94 L.Ed.2d 
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at 233 (Powell, J., concurring). 

19. These four factors will be discussed in reverse 

order. First, the impact of the proposed program on nonminori

ties is negligible. The plan neither displaces any non-minori

ties nor does it absolutely bar their advancement. Weber, 443 

u.s. at 208, 61 L.Ed.2d at 492. Second, the plan calls only for 

the remedial promotions of minorities to a degree which allevi

ates but does not eliminate the disparate impact of the chal-

lenged tests, and for a reduction but not an elimination of such 

disparate impact in Sergeant and Lieutenant tests over the next 

ten years. The courts have upheld relief going much farther. 

E.g., United States v. City of Buffalo, 721 F.Supp. 463, 468 

(W.D.N.Y., 1989) (all disparate impact in continuing use of tests 

of doubtful validity enjoined). By allowing the Police Depart-

ment to continue using a 70%-correct passing score and rank-

ordering, the proposed Consent Decree allows the Police Depart-

ment to reject unqualified African-American and Hispanic-American 

promotional candidates, as well as many qualified African-Ameri-

can and Hispanic-American promotional candidates. Third, remedi-

al promotions are being made at only one time, and there is a 

ten-year limit on the reduction of further adverse impact. The 

proposed Consent Decree thus clearly is not designed to maintain 

a particular racial balance. Fourth, the plurality opinion in 

Sheet Metal Workers, 478 U.S. at 450-51, 92 L.Ed.2d at 372, 

explicitly acknowledges the potential necessity of plans going 

far beyond the limited provisions at issue, holding that "a 

district court may find it necessary to order interim hiring or 

promotional goals pending the development of nondiscriminatory 
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hiring or promotion procedures." Similarly, in Howard v. 

McLucas, 871 F.2d at 1008-09, the Eleventh Circuit recently 

upheld a consent decree providing for remedial promotions, 

concluding that the program satisfied all of the factors noted 

above, including the necessity test: 

To evaluate the district court's dete tion that the 
promotional relief was necessary, "we must examine the 
purposes the [relief] was intended to seLve." Paradise, 107 
S.ct. at 1067. The consent decree was entered into to 
ensure the expeditious equal promotion of blacks at Warner 
Robins and remedy the effects of years of discrimination. 
• • • 

* * * 
The intervenors ... argue that the promotional relief 

was unnecessary because other remedial alternatives were 
available. According to the intervenors, the relief could 
have been spread out over a longer period of time and double 
promotions (i.e., promoting off both the regular register 
and the special promotion register) could have been used. 
These alternatives, however, are not feasible because they 
do not place the plaintiffs in their rightful place or do 
not do so as expeditiously .... The government's efforts 
to eliminate the effects of past discrimination would have 
been thwarted unless 240 qualified plaintiffs were promoted 
• •• • 

Precisely the same reasoning applies herein. 

20. The elimination of biased test items --- those 

which have sUbstantial adverse impact against whites, or against 

blacks, or against Hispanics, and which are not related to job 

perfoLlllance --- potentially benefits the members of all racial 

groups and will have the result of making the test more closely 

related to perfoLluance of the jobs in question. These provisions 

of the Consent Decree do not unnecessarily trammel the interests 

of nonminority officers. 

21. The limited race-conscious remedies provided in the 

proposed Consent Decree are lawful and appropriate under both 
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Title VII of the civil Rights Act of 1964 and the Constitution. 

C. The Showing of Disparate Impact Can sed by 
the Challenged Tests 

22. The HPPU argues that Wards Cove Packing Co. v. 

Atonio, 490 U.S. 642, 656-57 (1989), requires that plaintiffs 

prove adverse impact on a question-by-question basis, or that 

they prove adverse impact as to the particular questions they 

have challenged. This is incorrect. Wards Cove involved subjec-

tive practices, not tests, and the Court has never adopted the 

kind of approach to tests suggested by HPPU. No testing case 

after Wards Cove has suggested the kind of limitation proposed by 

HPPU. Indeed, the civil Rights Act of 199132 expressly states 

that decisionmaking practices are to be analyzed as one practice 

where the "elements" of the process "are not capable of separa-

tion for analysis".33 Sen. Danforth, the principal author of 

the bill, placed an Interpretive Memorandum in the congressional 

Record stating: 34 

When a decision-making process includes particu
lar, functionally-integrated practices which are compo
nents of the same criterion, standard, method of admin
istration, or test, such as the height and weight 
requirements designed to measure strength in Dothard v. 
Rawlinson, 433 U.S. 321 (1977), the particular, func
tionally-integrated practices may be analyzed as one 
employment practice. 

This is not ordinary legislative history; Congress has explicitly 

made it the definitive and exclusive interpretation of this 

32 Pub.L. 102-166, 105 Stat. 1071, 1074. 

33 Sec. 703(k)(1)(B), 42 U.S.C. § 2000e-2(k)(1)(B). 

34 137 Cong.Rec. S 15276 (daily ed., Oct. 25, 1991). 
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provision of the Act. Sec. 105(b) of the Act mandates this 

extraordinary treatment: 

(b) No statements other than the interpretive 
memorandum appearing at Vol. 137 Congressional Record S 
15276 (daily ed. Oct. 25, 1991) shall be considered 
legislative history of, or relied upon in any way as 
legislative history in construing or applying, any 
provision of the Act that relates to Wards Cove -
Business necessity/cumulation/alternative business 
practice. 

105 stat. 1075. 

23. The Elder and Clark objection to basing determina-

tions of adverse impact upon test-takers, rather than upon all 

persons eligible to take the test even if they refuse to compete 

for promotion, has no basis in law. Bunch v. Bullard, 795 F.2d 

384, 395 (5th Cir., 1986) (the question of adverse impact "is 

whether the plaintiffs have shown that the tests in question 

select applicants for hire or promotion in a racial pattern 

significantly different from the pool of applicant:s • . • ") 

(emphasis supplied); Davis v. Yazoo County Welfare Dept., 942 

F.2d 884, 889 (5th Cir. 1991) (after Wards Cove, adverse impact 

determined by looking to the number hired from t:he applicant: 

pool); see also Allen v. Seidman, 881 F.2d 375, 380 (7th Cir. 

1989) (adverse impact generally based on comparing selection 

rates based on act:ual applicant:s). 

24. The objectors seem to read Atonio as disapproving 

all statistical evidence in discharging plaintiffs' burden of 

proving the disparate impact of the challenged selection proce-

dure. The statistical comparison in Atonio was rejected because 

the comparison was improper, not because statistical proof was 

improper. Unlike the case at bar, Atonio involved a "nonsensi-
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cal" comparison between the percentage of unqualified and un

skilled cannery workers who were members of minority groups and 

the percentage of skilled and highly qualified "accountants, 

managers, boat captains, electricians, doctors, and engineers" 

who were minorities. 104 L.Ed.2d at 748. Here, by contrast, 

each officer who took one of the challenged tests met the re-

quirements established by the city and the state to compete for 

promotion to the rank in question. They were all qualified to be 

evaluated by the prescribed promotion procedure. 

25. Comparisons between the number of otherwise quali-

fied test-takers of each race and the numbers of persons of each 

race who were promoted are similar to analyses of racial dispari-

ties in applicant-flow among otherwise qualified candidates. 

Nothing in Atonio disapproves such analyses. Indeed, bearing in 

mind that there were no applicant-flow statistics in Atonio, and 

that there could not have been any untainted applicant-flow 

statistics there because one of the challenged practices was the 

existence of two separate recruiting and hiring channels, the 

Court went out of its way to emphasize the importance of 

applicant/hire ratios as evidence of discrimination. The Court 

suggested comparing the proportion of new hires in medical and 

office worker jobs who were nonwhite to the proportion of appli-

cants for those jobs who were nonwhite. 104 L.Ed.2d at 748. The 

Court referred to the possibility that discrimination might 

produce a dearth of qualified nonwhite applicants as undermining 

the conclusions to be drawn from applicant/hire ratios. 104 

L.Ed.2d at 748 note 7. It referred to the question whether "the 
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percentage of selected applicants who are nonwhite is not signif

icantly less than the percentage of qualified applicants who are 

nonwhite". 104 L.Ed.2d at 749. Finally, the Court referred to 

the same kind of comparison again at 104 L.Ed.2d at 749 note 8. 

26. The conclusion that any selection practice caused 

discrimination is necessarily inferential, as the Watson plural-

ity emphasized: 

Once the employment practice at issue has 
been identified, causation must be proved; that 
is, the plaintiff must offer statistical evidence 
of a kind and degree sufficient to show that the 
practice in question has caused the exclusion of 
applicants for jobs or promotions because of their 
membership in a protected group. Our formula
tions, which have never been framed in terms of 
any rigid mathematical formula, have consistently 
stressed that statistical disparities must be 
sufficiently sUbstantial that they raise such an 
inference of causation. 

487 U.S. at 994-95, 101 L.Ed.2d at 845 (emphasis added). Rather 

than rejecting statistics as evidence, it is clear that the 

watson plurality and now the Atonio majority view statistical 

proof as the chief foundation on which an inference of causation 

may be built. • 

27. The Court of Appeals for this Circuit has not 

construed Wards Cove as requiring the disapproval of disparate-

impact showings based on selection rates. In Bernard v. Gulf oil 

Corp., 841 F.2d 547, 562 and note 38 (5th cir., 1988) (Bernard 

IV), the court approved showings of disparate impact based on 

sUbstantial racial disparities in passing rates or in selection 

rates. This holding was re-affirmed after Wards Cove in Bernard 

VI, 890 F.2d 735, 742 (5th cir., 1989), cert. den., 497 U.S. 

1003, 111 L.Ed.2d 748, 110 S.ct. 3237 (1990). 
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28. The Elder and Clark suggestion that the Court defer 

ruling on whether there is an adequate showing of disparate 

impact until after the Supreme Court's decision next TeLlll as to 

whether the Civil Rights Act of 1991 applies to pre-Act cases is 

purely dilatory. Neither the 1991 Act nor Wards Cove provide any 

possible support for including persons refusing to compete for 

promotions in a disparate-impact calculation. Elder and Clark 

have tried to shoehorn part of Wards Cove into this case by 

themselves making a claim of disparate impact which plaintiffs 

and the city have not made, pointing out that Wards Cove does not 

allow this Elder and Clark showing, incorrectly claiming that the 

1991 civil Rights Act overrules Wards Cove on this point, and 

then asking this Court to defer action until the nation learns 

whether the fictitious overruling applies to pending cases. This 

is an ingrown toenail of a bootstrap argument, and it will be a 

long time before the Court sees its like again. 

29. The Elder and Clark objection that the parties are 

somehow not competent to recognize adverse impact without an 

independent audit has no basis in law. 

30. All of the objections to the showings of disparate 

impact herein are based on the faulty assumption that plaintiffs 

and the City are powerless to recognize adverse impact unless 

they have absolutely perfect evidence. This is completely 

incorrect. Even in contested litigation, the plaintiffs are not 

required to introduce perfect evidence, covering every theoreti-

cally possible combination, pe 1I1Iut at ion , and speculation the 

defendant may toss into the ring. Dothard v. Rawlinson, 433 U.S. 
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321, 329-31, 53 L.Ed.2d 786, 797-98, 97 S.ct. 2720 (1977). This 

holding of Dothard was expressly quoted and approved in Justice 

O'Connor's plurality opinion in Watson v. Fort Worth Bank & Trust 

Co., 487 U.S. 977, 996, 101 L.Ed.2d 827, 846, 108 S.ct. 2777 

(1988). The statistical discussion in Dothard was also cited 

with approval in Atonio. 104 L.Ed.2d at 747 note 6. And see 

Lewis Vi. Bloomsburg Mills, 773 F.2d 561, 576 (4th Cir., 1985), 

rejecting speculative attacks on an otherwise credible statisti-

cal showing. This is still good law. Allen v. Seidman, 881 F.2d 

375, 380 (7th cir., 1989) ~ EEOC v. General Telephone Co. of the 

Northwest, 885 F.2d 575, 582-83 (9th Cir., 1989). 

31. Moreover, this is not contested litigation. The 

relevant standard for approval of the Consent Decree is whether 

the City had an adequate basis for dete1mining that relief was 

appropriate. As discussed above, the City is not required to 

admit a prima facie case as a condition of settlement. The 

manifest racial imbalance in promotion rates was an ample basis 

for the City's entering into the Consent Decree. 

32. Relatively small numbers of African-Americans or 

Hispanic-Americans took some of the challenged examinations. 

Small sample sizes sometimes make it difficult to detect statis-

tical significance in an observed racial disparity. In Pegues v. 

Mississippi State Employment Service, 699 F.2d 760, 769 (5th 

Cir.), cert. den., 464 U.S. 991, 78 L.Ed.2d 679, 104 S.ct. 482 

(1983), the court of appeals stated it was "[c]ognizant of the 

lessened probative value of statistical evidence where the sample 

size is small, due to the incremental increase in the possibility 
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of sampling errorw• The reliability of standard-deviation 

analyses wdiminishes in ways probably not susceptible of precise 

handling by courts as the binomial distribution sample diminishes 

in size. w EEOC v. American National Bank, 652 F.2d 1176, 1193 

note 12 (4th eir., 1981), cert. den., 459 U.S. 923, 74 L.Ed.2d 

186, 103 S.ct. 235 (1982). In both of these case, the Fourth and 

Fifth Circuits cautioned that two competing considerations must 

be kept in mind: the danger of unfairness to the employer in 

resting inferences of discriminatory employment practices on 

proof involving small numbers of employment decisions, and the 

danger of unfairness to the plaintiffs in making it so difficult 

to prove discrimination that they cannot make out their case 

where small samples are involved. The Fourth Circuit recommended 

aggregating job categories in order to obtain larger sample 

sizes. 652 F.2d at 1194. 

33. In Ezell v. Mobile Housing Board, 709 F.2d 1376, 

1382 (11th eir., 1983), the court of appeals reversed a finding 

of nondiscrimination predicated on a finding that the sample of 

persons taking the challenged Personnel Board test was too small 

for it to draw any conclusion on adverse impact. The court of 

appeals directed the district court to consider the aggregated 

pass/fail data for 29 examinations administered by the Personnel 

Board. 

34. The obvious remedy for fragmented hiring samples 

involving small numbers of hiring decisions is to use larger 

units of time for analysis. In Lilly v. Harris-Teeter Super-

market, 720 F.2d 326, 336 note 17 (4th Cir., 1983), cert. den., 
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466 U.S. 951, 80 L.Ed.2d 539, 104 S.ct. 2154 (1984), the court 

stated: 

If possible, it is highly preferable to examine the 
statistical data for the time period in combined fonll, 
rather than year by year. Combined data is more likely to 
demonstrate the "pattern or practice" of defendant's poli
cies, whether discriminatory or not. Moreover, by increas
ing the absolute numbers in the data, chance will more 
readily be excluded as a cause of any disparities found. 
For example, if a coin were tossed ten times in the first 
day and came up heads four times, no one would think the 
coin was biased (0.632 standard deviations), but if this 
same ratio occurred for a total of 10,000 tosses, of which 
4,000 were heads, the result could not be attributed to 
chance (20 standard deviations). 

In Payne v. Travenol Laboratories, 673 F.2d 798, 820-21 notes 32, 

33, and 34 (5th Cir.), cert. den., 459 U.S. 1038, 74 L.Ed.2d 605, 

103 S.ct. 451 (1982), the court of appeals relied on hiring data 

aggregated over multiple years. Unless a year-by-year approach 

demonstrates "an ever-decreasing discriminatory impact", the 

Ninth Circuit has also held that aggregated data are preferable 

to year-by-year data and "are the most probative". Eldredge v. 

Carpenters 46 Northern California Counties Joint Apprenticeship 

and Training committee, 833 F.2d 1334, 1339 note 7 (9th Cir., 

1987), cert. den., 487 U.S. 1210, 101 L.Ed.2d 894, 108 S.ct. 2857 

(1988) . 

35. Plaintiffs have met their burden of proving that 

the challenged examinations had sUbstantial adverse impact 

against African-Americans and against Hispanic-Americans. The 

objections to this proof are without merit. 

D. The Burden of Producing Evidence of Job-Relatedness 

36. Under Atonio, the defendant has the burden of 

producing admissible evidence that a selection practice causing 
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disparate impact is job-related. When this burden of production 

is discharged, plaintiffs have the burden of persuasion that-the 

practice is not job-related. 

37. Atonio emphasized that the employer's burden is 

substantial: it has to produce evidence that "a challenged 

practices serves, in g significant way, the legitimate employment 

goals of the employer." The employer's showing has to peLlllit 

"reasoned review". 104 L.Ed.2d at 752. The Court held that the 

language of its prior cases was misinterpreted as requiring the 

employer to bear the burden of persuasion, but what is signifi-

cant is that it does not overrule those cases or disapprove their 

results. Instead, it cites those cases with approval. Atonio 

provides no reason to believe that the standards it clarifies 

would have led to decisions for the employer in Griggs v. Duke 

Power Co., 401 U.S. 424, 28 L.Ed.2d 158, 91 S.ct. 849 (1971), in 

Albemarle Paper Co. v. Moody, 422 U.S. 405, 45 L.Ed.2d 280, 95 

S.ct. 2362 (1975), or in Dothard v. Rawlinson, 433 U.S. 321, 53 

L.Ed.2d 786, 97 S.Ct. 2720 (1977). 

38. This is significant. Griggs rejected the explana

tion of a company vice-president that the challenged requirements 

"generally would improve the overall quality of the work force", 

because the explanation did not meet the standards of the EEOC 

Guidelines. 401 U.S. at 431, 433-36, 28 L.Ed.2d at 164, 165-67. 

Albemarle Paper rejected the validation study of a psychologist, 

because it did not meet the standards of the EEOC Guidelines. 

422 U.S. at 426-36, 45 L.Ed.2d at 301-07. Dothard rejected a 

showing that the height and weight requirement for correctional 
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counselors was correlated with strength, because it was not 

specific enough to show that the correlation was with the specif

ic amount of strength required, and thus it did not meet the 

requirements of the Guidelines. 433 U.S. at 331-32, 53 L.Ed.2d 

at 798-99. 

39. Plaintiffs have pointed out a number of problems in 

the city's production of evidence of job-relatedness even in the 

Houston Chapter litigation in which the City engaged in a full-

blown validation study. Even if the same were done here, plain-

tiffs would urge that, if this had been the trial of the case, 

the city should be deemed not to have satisfied its burden of 

production. For purposes of granting or withholding final 

approval to the proposed Consent Decree, the Court need not 

resolve this question. It is sufficient at the present time that 

the Court concludes that plaintiffs have raised sUbstantial doubt 

as to the job-relatedness of the challenged examinations. 

40. Under the civil Rights Act of 1991, the City has 

the burden of persuasion on job-relatedness. The restoration of 

the traditional allocation of the burden of persuasion in dispa

rate-impact cases is a procedural change, which under the law of 

the Fifth Circuit is applicable to pending cases. Landgraf v. 

USI Film Products, 968 F.2d 427, 433 (5th Cir., 1992), cert. 

granted (dictum) ("We apply procedural rules to pending cases, 

but we do not invalidate procedures followed before the new rule 

was adopted."). The court declined to decide this precise 

question in Johnson v. Uncle Ben's, 965 F.2d 1363, 1372 (5th 

cir., 1992), petition for certiorari pending. 
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E. The Proof on the Issue of Job-Relatedness 

41. If a test does not really predict meaningful 

differences in perfo~mance among those who pass, it can be 

unlawful to place the candidates in rank order because this 

usually aggravates the adverse impact of the test. E.g., Fire-

fighters Institute v. city of st. Louis, 616 F.2d 350, 357 (8th 

Cir., 1980), cert. den. sub nom city of st. Louis v. United 

states, 452 U.S. 938, 69 L.Ed.2d 951, 101 S.ct. 3079 (1981) 

("Because these test results were used to rank candidates, st. 

Louis must prove that the results are associated with different 

levels of job perfoLluance.")i Guardians Ass'n of New York city 

Police Department v. Civil service commission, 630 F.2d 79, 103 

(2nd Cir., 1980), cert. den., 452 U.S. 940, 69 L.Ed.2d 954, 101 

s.ct. 3083 (1981) ("If test scores produce disparate racial 

results, an employer who wants to use rank-ordering of the scores 

for hiring decisions faces a SUbstantial task in demonstrating 

that rank-ordering is sufficiently justified to be used. But the 

task is by no means impossible."); Ensley Branch of N.A.A.C.P. v. 

Seibels, 616 F.2d 812, 822 (5th Cir.), cert. den. sub nom Person-

nel Board of Jefferson County v. United States, 449 u.s. 1061, 66 

L.Ed.2d 603, 101 S.ct. 783 (1980) ("Use of a test for such 

ranking purposes, rather than as a [Washington v.] Davis-like 

device to screen out candidates without minimum skills, is 

justified only if there is evidence showing that those with a 

higher test score do better on the job than those with a lower 

test score."). The Unifo~lII Guidelines require specific evidence 

justifying rank-ordering. 29 C.F.R. § 1607.5(G). 
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42. Albemarle Paper Co. v. Moody, 422 U.S. 405, 45 

L.Ed.2d 280, 95 S.ct. 2362 (1975) held that findings of a statis-

tically significant relationship between test scores and some 

measure of employee perfo:rroance were not enough by themselves to 

justify use of a test with disparate impact. The "measure" in 

that case was "subjective supervisorial rankings", still the most 

commonly used "criterion of performance" in test validation 

studies35 and the "criterion of perfoLIlIance" used herein. The 

Court held that there had to be proof that the measure of employ-

ee performance was stable and focused, and that this "measure" 

was itself "sufficiently related to the Company's legitimate 

interest in job-specific ability", 422 u.s. at 433, 45 L.Ed.2d at 

305. 

43. Similarly, the Unifolm Guidelines require that the 

measure of job performance represent "important or critical work 

behavior(s) or work outcomes."36 It is not permissible just to 

single out isolated parts of job perfollliance for purposes of a 

validation study. 37 

44. Plaintiffs have presented, through evidence of 

questions of doubtful job-relatedness implicating the carefulness 

with which the overall tests were constructed and through evi-

dence from the Houston Chapter case, evidence creating sUbstan-

tial doubt whether such differences in perfollliance as are mea-

35 NOlmally, 
white. 

most of the • supervlsors 

36 29 C.F.R. § 1607.14(B)(3). 

37 29 C.F.R. § 1607.14(B) (6), and -(7). 
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sured by the challenged examinations are large enough to have any 

practical utility, and whether the types of tests challenged make 

so many mistakes in predicting the most successful perf~L 

and the least successful perfonllance that they ought not to be 

considered reliable. It is not necessary for the Court to 

resolve these questions. 

45. Plaintiffs have demonstrated a fizm basis in fact 

for the conclusion of the City defendants and of the other partes 

that remedial action is warranted. 

F. The Power of the Court to Override state or Local 
Laws in Providing a Remedy in a Title VII Case 

46. There can be little doubt that the Court has the 

power to enter an Order overriding provisions of state or local 

law where necessary to provide an appropriate remedy for a 

violation of Federal law, or in settlement of a case in which 

plaintiffs are alleging a violation of Federal law. Neverthe-

less, the Court must take care that the provisions of state or 

local law be overridden only insofar as this is reasonable and 

appropriate to the remedy in question. United states v. City of 

Chicago, 549 F.2d 415, 437-38 (7th Cir.), cert. den., 434 U.S. 

875, 54 L.Ed.2d 155, 98 S.ct. 225 (1977). 

47. As the above findings make clear, the relief herein 

was shaped so as to impinge as little as possible upon the 

provisions of state law, and to preserve the merit selection 

policies underlying the state law. 

G. Other Objections 

48. Some objectors have complained that the settlement 

does not provide relief for promotional examinations administered 
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before 1982. The compromise proposed by Mr. Seymour and adopted 

by the Court bars relief for such examinations. As is true with 

many compromises, it gives up something in order to get something 

else. Here, the ~something else~ was the ability to challenge 

tests going back to 1982. In light of the failure of prosecution 

in the Kelley action, it was clear that the Court had the equita

ble power to impose a reasonable limit on the City's exposure. 

The limit was reasonable. 

49. Moreover, the compromise took away nothing from the 

Kelley plaintiffs that they could not themselves have safeguarded 

by prosecuting their case more diligently. When their own 

actions and those of their counsel were responsible for the loss 

of these claims, they cannot hold up the settlement of the claims 

that the Edwards plaintiffs managed to salvage by appealing to 

equity. 

50. Some objectors have complained that they should 

receive remedial promotions because they are white, or Asian-

American, and they also took and passed some of the challenged 

examinations but were not promoted. However, these examinations 

did not result in adverse impact against whites; quite the 

contrary, whites were favored by the examinations. Nor did the 

tests result in disparate impact against Asian-Americans. There 

is no basis for any relief for whites or Asian-Americans under 

Title VII, and this objection must be denied. Berkman v. city of 

New York, 705 F.2d 584, 597 note 15 (2nd Cir., 1983) (male 

applicants seeking relief in a gender discrimination lawsuit 

brought by women); Patterson v. Newspaper & Mail Deliverers' 
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Union of New York and Vicinity, 514 F.2d 767, 772-73 (2nd cir., 

1975), cert. den., 427 U.S. 911, 49 L.Ed.2d 1203, 96 S.ct. 3198 

(1976) (white employee seeking relief in a racial discrimination. 

lawsuit brought by blacks). 

51. Some objectors have complained that remedial 

promotions will interfere with their ability to be promoted from 

regular examination registers in the future. The proposed 

Consent Decree doubles the life of the 1992 Lieutenant and 1993 

Sergeant examinations, greatly increasing the opportunities of 

the persons on those lists to be promoted before the expiration 

of those lists. Their rights are enhanced, not diminished, by 

the settlement. 

52. Other officers are concerned that their rights may 

be diminished on future registers compiled as a result of new 

examinations which have as yet neither been developed, announced, 

or administered, and that this interferes with their expectation 

of a promotion in the event that they compete for these promo-

tional examinations not yet in existence and score high enough to 

be reached. They, too, will have a greater opportunity of 

promotion because of the doubling of the life of these registers. 

53. Moreover, the interests of these objectors are too 

remote and speCUlative to outweigh the interests of those fire-

fighters on these promotional registers whose expectations of 

promotion had become quite definite. Johnson v. Transportation 

Agency, 480 U.S. at 638, 94 L.Ed.2d at 635 ("denial of the 

promotion unsettled no legitimate fir lIlly rooted expectation on 

the part of the petitioner. Furtherlllore, while the petitioner in 
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this case was denied a promotion, he retained his employment with 

the Agency, at the same salary and with the same seniority, and 

remained eligible for other promotions. ") (footnote omitted); 

Vulcan Pioneers v. New Jersey Dept. of Civil Service, 832 F.2d 

811, 816-17 (3rd Cir., 1987) ("Furthermore, candidates not 

promoted still retain their jobs and remain eligible to compete 

for these very same promotions when the new examination is 

administered. Any burdens placed on these candidates simply do 

not rise to an impermissible level. ") (footnote omitted) .38 

54. The proposed Consent Decree is supported by plain-

tiffs' showing of an adequate predicate for the relief it pro-

vides. It is fair and reasonable. The Court hereby finally 

approves the Consent Decree. 

Signed on March , 1993, at Houston, Texas. 

Lynn N. Hughes 
United States Di Judge 

38 Vulcan Pioneers struck down a promotional test for fire
fighters quite similar to that used by the City. 
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