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Blaney v. Commissioner of Cor

LT

COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss, SUPREME JUDICIAL COURT

NO. J-74-88 CR (Protective

Custody Caseg)

STEPMUEN F. BLANUY, JR., et al.,
Class Plaintiffs,

Vi

COMMICSIONER OF CORRECTION, et al.,

Defendants.

(This is the proposed Final Settlement Agreemant,
originally filed as Docket Item No. 415, now re-
vised (by the addition of new par. 1lé) through
June , 1980.1

FINAL AMENDED AGREEMENYT FOR JUDRGMENT _

1. The amended judyment dated January 3, 1979 is hereby
amended to read as stated in this final consent agreement and
judgment, and is made applicable to all the defendants including
the Commissioner of Correction; the Superintendent of Massachusctis
Correctional Institution Walpole; the Superintendent of Massachusetts
Correctional Institutional Norfolk; the Superintendent of Massachusetts
Correctional Institution Bridgewater; the Supecrintendent of Masgsachusett
Correctional Instutition PFramingham; the Superintendent of Massachusetts
¢orrectional Institution Concord; the Superintendent of Southeastexrn
Currectional Center; and the state institutions which they severally
control Qr supervise. (Hereinafter the term Massachusetts Correctionsl
Institution shall be designated "MCI".) This agrcement for final
judgment in this action applies te all correctional institutions
of the Commonwealth. It is agreed that protective custody inmates
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are entitled 10 the slandard of treatment they should reccive if in geoers)

they would be ussigned,

population in the elaysification Lo which normally

modified , however, to the oxtent tnade necessury by considerntiens of sulety and

securily inherent to protective custody status.  Nothing in this pgreement shell

operate to expand the privileges of protective custody inmates beyond Uise

applicable to general population inmates of the same ¢lassification level within the

same institution.
2. Isolated instances of deviation from this judgment shall not be deemed lo

violate the agreatnent nnd judgment, provided that over o 80 day period, the

general minimum standards applicable to cach inmale are met. Where it is

provided in this agreement that ccrtain rules set forth in this agreement shall

.

“normally" be the praclice, such variations from the norm shall be avoided except
in emergencies or unusual circwnsianecs and it is contemplated that compensatory

adjustments  shall Le afforded to inmutes so as 1o maintdin over a period of Linc an

average stgncard cloge to the stuted norm. In all inslunces, npplication of stoted

297 «hall be undertaken with due consideration for the safety of the particular

inmate  conecerned.

3. Residents of cach protective custody housing unit shall be provided with
the cpportunity to engage in meaningful activities in such unit, not less than five

hoursin  cach day. "“Meunningful activity” shall be defined as notivily enlculated to

inmates with the opportunity to participate in  cducastional,

provide
It is something more than f{ree time

work'vocational | or reercational pursuits.

spent in idleness,  Mcedningful activity is not nccessarily out-of-cell activity.

S uene daily scheduling need not include provisions for opportunily in each

security  nrem (job or work opportunitiesy recrcation, and educalion), the weekly

schedule  whall provide for activity in cuch areu and shall do so in u anner
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consistent with the terms of this agreement.  Meals, visits, showers, ntlorney
consultations , nnd atlendance at ndministrative henrings shall not be considered
meaningful activity within this definition. A schedule of weekly activities shall be
prepared #nd posted within cach protective custedy housing unit.  The schedule
shall indicate activity periods.

4. Daily activities normully shall include not less than one hour of excreise—-
out of doors when weatlier permits -~ which activities shall take place in an area
large enough to permit and cncournge small group athletie activities (such as
basketball). In inclement weather, each proteclive custody inmgte (with due
vonsideration for his personal salety) normally shall exercise indoors not less than

ohe hour with simple gymnasium equipment available, in an area large cnough to

.

permit small group activity,

5. Inmates shall, within cach daily activitlies period, have the gpportunity to
work nt a designated job or assignment or to participate in educational programs,
The Commissioner shall provide a reasonable number of designated jobs for
vrotective custody inmates and shall make all rensonable effarts to expand sale
work oppertunities for such proteetive custody inmates, so that their opportunities
for work assignments shall t;ee essentinlly equal to those of prisoners in general
population within the same classilication level within the same institution, Such
jobs shall be consistent with the safety and sceurity considerations applicable to

protective custody inmates, Irotective custody inmotes who would be eligible to

apply for jobs if they were housed in the general population shall be eligible to

apply for jobs designated for protective custody inimates. The compensation for

.

such jobs and the benefits that such jobs may provide to inmotes, such as carned

good time credits, shall be subjeet to any provision of the General Laws appliceble

to inmates confined to correctiongl institutions of the Commonwealth, It is



contemplated thut the Depariment of Correction will be able to give full effect to
"5 paragraph five (8) not later than July 30, 1980.

6. Each protective custody inmate normally shall be permiticd out of his or
her cell not less than three hours in cach day, exclusive of tmeals, showers, visits,
nuorney consultations and attendance at administeative hearings and (with due
wonsiderations of his/her personal safety), at such times, normelly shall have
reasonable opportunity to associate with other protective custody inmafes not

constituting a threat 1o him/her or he/she to them.

7. ledividunl counseling by a member of the institution's social work staff
normally shall be provided for cach protective custody inmate whe requests it
Suebh counselling normally shall be available not less than one hour in each week. It
is contemplated that the Depsrtment of Correction will be able to give full effect
{o the provisions of the paragraph by September 30, 1980. The DOC will apply for
posilions in each fiscal year appropriastion to provide for such counseling services
desceribed in this paragraph seven,

8. Prolective custody ininates shall be permitted not less than two hours
weekly access to law libraries in institutions where they are housed, provided,
however, that this obligation may be discharged in nllernafe form where it is
getermined by the Superintendent of an institution that to provide prolective
custody immates access to the inslitution's law library facility would pose a
substantio]l threat to inmate safely or institutional security. Where such o
dotermination is msde, a procedure shall be established whereby individual
protective custody inmald:s nay rcqx‘scst in writing the assistance of a law librarian
who shall assist and advise the inmulé with regard to materials needed and shall
provide the inmate with such reasonable -amounts thercol or copies of the same

within seven days of receipt of the inftial request for assistance. An inmate, if he



or she chooses ; rmay cleet 10 request in wriling specifie Jegal materials without the

advice of the law librarian as to what materials ure needed, in which event the law
librarian shall provide the inmate with reasonable amounts of such malerials or
copies thereof within seven days of reeeipl of such request. General library sccess
will, where feasible, also be provided on a weekly basis o protective custody
inmutes. Where general librury sccess i3 deemed unsafe, a book cart or its
equivalent will visit wecekly at the protective custody unit. Library rules not
inconsistent with this poragraph shall be fully applicable to protective custody
inmaltes. |

9. Individunl requests for attendnnce of clergy will be considernd in the same
manner as requests by general population inmates of the snme _c)nssificaﬁoﬁ lgvel
within the same institution.

10. Visitation privileges for brotcctive custody inmates will be equal
(including the opportunily for visits bétwccn G\PM aicl § PM) to those provided ld
gencral population inmates of the same classification Jevel in the sume institution.,
Visits shall take place in a safe and suitable setting.

Il Protective custédy- inmates sholl receive a classification review at
intervals not exceeding six months. A protective custody inmatle on reguest shall
be granted such a review as [requently as once cevery 120 days. Subject to
considerations of safety and sccurity, the classification board will endeavor to
recommend placement of a protective cusiody inmate in the general population of
asuitable facility (within the corrections systems of the Commonweslth, the
counties, or slatles nczur'b‘y). In deterinining cach inmnte's institutional placement,

the classification board shall give primary weight to the cffect of such placement

on the personal safety of the inintte. Where n placement in the genera} population

of an institution 15 not deemed feasible or appropriate, the reasons for such &
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finding shall be stated alfirmatively in the record of the procoedings.  Tle
department shall maintain in the inmate's permanent ipstitution file a record of the
ef{»r1g made 1o find a suitpble placement for him/her which will not result in
reluining the inmate in protective custody,

12, A proteclive cuslody immnate may be held under conditions which do not
conform Lo the provisions of this judgement in the following eircumstances:

a) An inmate recommended by a c¢lassification board fer Deopertment
Segrepation Unit Status, which recommendation has been approved by the Com-~
mirsioner, may be held in Blcxé\k'B—lO et MCI Welpole or at sueh olher place as may
he desiyunted by the Commissioner under the conditions and procedures, fneluding
the review of status cvery ninety days, applicable to the Department Segregation
Unit. '

b) Following serious violent behavior by @ prolective cusiody inmate, or
serious diseiplinary eharges involving the risk of violence or an important threat to
the food order of the institution, a protective custody inmate may be held In Block
B-10 of MCI Walpole or its equivalent at another .corréctional institution in
awaiting action status pend‘ing completion of nny department invastigation or
disciplinary or classification process, provided, however, that. the total amount of
lime in awaiting action status shall not exceed 45 days, unless the Commissioner
shail personglly approve a further period or periods of not more than 15 days. In no
event, shall the total amount of time in awaiting Rction status exceed nincty (90)
days. .
| ¢) No proteetive custody inmate shall be housed in Block B0 st MCI
Walpole, excepl as provided in this paragraph twelve. To the extent appropriate to

each inmate, the defendant shall house protective custody inmates separately from

al) other inmates in the departinental segregalion unit.



13. When an inmate involved in adiministrative procedures whieh may result
in his or her transfer 0 anolber institution reqguests or requires protective custosy,
he or she may be held in separaie confinement or awailing action status under
conditions which do not conform to the requirements of this judgment for not more
than fourteen days. Such an inmate who is teansferred 1o another institution may
be held in thc rcceiving institulion for not more than fourteen additiongl days
under conditions which do not conform to the requirements of this judgment

14. The Commissioner shall appoint within each institution in which there is a
protective custody housing unit 8 member of the administrative staff who shall be
designated as the protective custody administrotor responsible for minngement and
administration of all matters pertaining to protective custody inmates. He or she
shall be given such power, status, and authority as will enable him/her to éurry out
his/her responsibilties. . The protlective custody administrator shall have the
suthority to report dirgetly to the Suberintendent of the institution and to the
Commi.ssioner of Corrcction. |

15. As 8 condition precedent to court action, amy nllegation of non-
complisnce with this judgincnt or sny claim by a prblectivc custody inmate
regording matters cncompassed by this agreement normally shall be made in
writing lo lhe administralor responsible for prolective custedy matters. The
administrator shall investigate such compleints or ellegations of non-compliance
and shall ~ respond in writing to the immate within ten doys of receipt. Legal
aciions, causes, or claims, or questions of interpretation arising under thig
agrecruent may Se brought, by‘ some suitable proeeeding (whieh shall include the
Declaratory Judgment Act, General Laws, Chapter 231A) in the Superior Court,

Department of the Trial Court. Such actipns may be brought in any Superior Court

Department having jurisdiction in the matler.



16. (a) The parties further agree that during
the period in which this judgment shall be in the process
of being carried out fully that there will be a special
master and commissioner (hereinafter referred to as the
"Monitor"), charged with overseeing questions relating
to achieving the standords contemplated by this agree-~
ment and ascertaining compliance. The Monitor shall
make reports to the Superior Court Department Assoclate
Justice assigned, on not less than a gquartevly (3-month)
basig and at such other occagions as the Judge, the
Monitor, or the parties deem appropriate. At a time not
earlier than the¢ occasion of the third quarterly report,
upon a showing of a substantially complete level of
compliance by the defendants with the Final Amended
Judgment.,, the Superioxr Court Departmeqt Associate
Justice shall consider a motion to terminate the
appointment of the Monitor.

(b} The Monitor shall review only such complaints
or grievances or matters of noncompliance as are related
to the provisions of the Final Amended Judgment.

Matters outsidi.: the scope of the Final Amended Judgment,
shall not be within the purview of the monitor.

{(c) 'The Monitor shall review all complaints, or
matters of non-compliance coming to his attention,
grievances, and attempt to reéolve the same in an in-
formal way. In the event that a dispute or grievance
remains unresolved the Monitor shall file a written
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report in the Superior Court to the Associace Justice
assigned indicating his tentative findings and probable
conclusions. When deemed appropriate by the Monitor
he/she may make written reports Lo the Commissioner of
Correction concerning carrying out the agreement. The
Monitor shall not have the power to order the Commission
er or any officlial of the Department -of Correction to
take any action in any matter.

{(d) The Monitor shall conduct whatever investiga-
tiong to assist in the resoclution of complaints, griev-
ances, disputes, and matters of compliance with ‘the
Final Amended Judgment that hé/shc deems necessary. In
conducting investigations the Monitor shall be granted
access to whateéer arceas, individuals, or materials
that he/she deems necessary to couduqt the investigation
The Department shall cooperate with the Monitor in
facilitating his/her investigations, and in good faith
shall facllitate the same.

(e} ‘he Monitor shall have access to any institu-
tions at all reasonable times, and may communicate with
the superintendent or appropriate administrative offi-
cial of any D.Q,/C. instutition that he intends to visit.
The Monitodx shall inform the appropriate administrative
officials in D.0.C. as to his needs in conducting any
investigation and confer directly with the Commissioner
as he decems necessary in fulfilling hi$§ responsibilitics

(f} In fulfilling the express purpose of resolving
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inmate complaints, and obtaining, within a reasonable
time, compliapce with this agreoment, it i the parties’
mutual expectation that the Monitor will perform a con~
ciliation function, for the cooperative sattlement or
resolution of such matters without resort to judicial
review, Also in this regard, it is expected that the
Monitor will cooperate with the Protective Custody
Administrators to assist theilr development of similiarx
investigatory and conciliation s$kills. Should the
Monitor find that the Department is unable to reach orx
maintd&ﬁ substantial complalince with the Final gmended
Judgment, despite reasonable efforts at conciliation
and cooperative resolution, the Monitor shall file a
report of such non-compliance with the Superior Court
Department Assoclate 3usticc and the’'parties, including
a statement of the facts concerning his efforts at
conciliation and a proposed resolption ¢fF the difficul-
ties.

(g) Copiocs of the Final Amended Judgment, includ-
ing the Monitor provision, shall be distributed to all
members of the plaintiff-class and be posted or avail-
able for examin;tion in all P.C., units under the Court's
Jurisdiction.

17. 7The Commissioner, or in his/her absence, the
Superintendent of the institution may, without pricor
notice, temporarily suspend the operation of this
judgment or any bart thereof, as to an institution,
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whenever in his or her judgment energeacy conditions so
regqulre and shall make a substantially contemporancgous
written record of the finding which justifies such action.
Upon termination of the emergency conditions, this -

agreement. shall be restored to full operation and effect

[The original settlement agreement filed on March 15,
1980, as Docket Ttem No. 415 was filed by the counsel
indicated. A new paragraph 16 has been added and old

paragraph 16 has become 17.]

ATTORNEY FOR PLAINTIFFS:

Stephen 1., Saltonstall
Massachusetts Correctional Legal
Services, Inc.

147 Milk Street

Boston, MA 02109

FOR THE DEFENDANTS:

John A. Merdliesohn.
Assistant Attorney General
One Ashburton Place
Boston, MA 02109

Michael C. Donahue
Goeneral Counsel
Department of Correction
100 Cambridge Street
Boston, MA 02202
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