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**NOT FOR PRINTED PUBLICATION**

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

LUFKIN DIVISION

SYLVESTER MCCLAIN, on his own behalf
and on behalf of a class of similarly situated
persons, ET AL.,

Plaintiffs,

v.

LUFKIN INDUSTRIES INC.,

Defendant.

§
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§
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§
§

CIVIL ACTION No. 9:97CV63

JUDGE RON CLARK

INJUNCTION

The Fifth Circuit, in vacating the Court’s earlier injunction, remanded to this Court “to craft

an adequate remedial order that will eliminate discrimination without hobbling Lufkin’s legitimate

promotion policies.”  McClain v. Lufkin Industries, Inc., 519 F.3d 264, 284 (5th Cir. 2008).  The

Court of Appeals left to this Court “the task of reviewing afresh the propriety of the injunction, and

if it is found necessary, of balancing plaintiffs’ requests for stronger measures to ensure Lufkin’s

compliance with the imprecision of the liability finding.”  Id.

In carrying out the Fifth Circuit’s mandate, the Court has held multiple status conferences

with the parties in an attempt to narrow the disputed issues and identify areas of agreement.  In

addition, subject to and without waiver of the parties’ rights to appeal, the parties have reached

agreements, incorporated into stipulations, on certain other issues related to the scope and terms of
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1  Lufkin's agreement with this Injunctive Relief is limited to form only and does not waive
any arguments with respect to the statute of limitations,  liability or appropriateness of injunctive
relief.

2

injunctive relief.1  In this Order, the Court (1) incorporates and combines the parties’ stipulations,

so that all issues previously resolved or determined are set forth in this Order, (2) provides for the

specific injunctive relief to be implemented by Defendant Lufkin Industries, Inc. (“Lufkin” or

“Defendant”), and (3) provides for the procedures and methods by which this Injunction shall be

implemented, monitored, and enforced.

Therefore, pursuant to Federal Rule of Civil Procedure 65, the Court enters this permanent

injunction to partially remedy the discrimination found by Judge Cobb, and affirmed by the Fifth

Circuit, toward black employees when determining promotions for hourly and salaried positions.

It is therefore ORDERED as follows:

I. Injunctive Provisions

A. Ombudsperson

1. Appointment of Ombudsperson

a. The Court appoints Tony P. Rosenstein to serve as an outside Ombudsperson

to monitor compliance with this Injunction and to hear complaints from class

members regarding matters described in Section II.A.2.a. below.  Mr.

Rosenstein has read and signed the attached Scope and Limits of

Appointment as Ombudsperson. The court is satisfied that his appointment

will adequately safeguard the judicial process.

b. Lufkin shall be responsible for the prompt payment of reasonable fees and

expenses the Ombudsperson incurs in connection with his duties and
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responsibilities under this Order.  The Ombudsperson shall provide an

invoice detailing his time spent and expenses incurred to Lufkin with each

request for payment.

2. Duties and Responsibilities of the Ombudsperson

a. Complaint Investigation

i. The Ombudsperson shall have the authority to receive, investigate,

provisionally determine and recommend measures to resolve the

following types of complaints: (1) complaints from Lufkin employees

regarding Lufkin’s non-compliance with this injunction, (2)

complaints from black employees regarding promotion and

promotion related discrimination, and (3) complaints of retaliation

from employees who allege that they have been retaliated against for

making a complaint regarding non-compliance with a specific

mandate of this injunction or a promotion-related matter to the

Ombudsperson, Lufkin or one of the unions representing Lufkin’s

employees.

ii. Lufkin and its officers, agents, managers and supervisors shall not

engage in or be a party to any act, policy, practice or procedure that

discriminates or retaliates against (1) any employee of Lufkin who,

in good faith, contacts the Ombudsperson regarding Lufkin’s alleged

non-compliance with this injunction; (2) any black employee who, in

good faith, contacts the Ombudsperson with regard to alleged
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promotion and promotion related discrimination; and (3) anyone who,

in good faith, contacts the Ombudsperson regarding complaints of

alleged retaliation for making a complaint regarding non-compliance

with a specific mandate of this injunction or a promotion-related

matter to the Ombudsperson, Lufkin or one of the unions representing

Lufkin’s hourly employees.

iii. In giving the Ombudsperson this authority, the Court does not intend

for him to displace the unions’ statutory obligation to represent

Lufkin’s hourly employees or to provide a substitute for the

grievance processes set forth in the collective bargaining agreement.

iv. Lufkin shall provide to its employees in writing a toll free number

that employees can use to contact the Ombudsperson and other

information as provided for in Section II.H.2. below and in Appendix

1 to this Order.

v. In order to investigate any complaint, the Ombudsperson shall have

the authority to conduct additional fact finding which may include

requesting documents or other information from Lufkin and

interviewing employees, supervisors or other Lufkin personnel.  The

Ombudsperson shall also have the authority to take such actions as

appropriate to assist the resolution of the complaint, including

recommending appropriate corrective action to Lufkin.  If the

Ombudsperson concludes after investigation that Lufkin has not
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complied with the injunction or has engaged in promotion related

discrimination or retaliation, the Ombudsperson shall request that

Lufkin take recommended remedial action and in the absence of such

action report the matter to the Court and Class Counsel.

3. Monitoring

a. The Ombudsperson shall be responsible for monitoring Lufkin’s

implementation of, and compliance with, this Order and any other subsequent

or superseding remedial orders of the Court.  In connection with this

responsibility, the Ombudsperson shall have the authority to:

i. Review any documents maintained by Lufkin as described in Section

II.E. below;

ii. Audit Lufkin’s promotion procedures, practices and related-

decisions;

iii. Conduct independent analyses of data related to Lufkin’s promotion

procedures, practices and related-decisions;

iv. Request additional information and data from Lufkin in order to carry

out his audit and/or independent analyses of Lufkin’s promotion

procedures, practices and related-decisions.

v. Confer with Lufkin’s Internal Monitor selected pursuant to Section

II.G. below, and other Lufkin managers for the purpose of reviewing

with them Lufkin’s implementation of, and compliance with, this
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Order and any other subsequent or superseding remedial orders of the

Court.

vi. Receive information from, and confer with, Class Counsel or

Lufkin’s counsel regarding Lufkin’s implementation of, and

compliance with, this Order and any other subsequent or superseding

remedial orders of the Court.

4. Reporting

a. The Ombudsperson shall report quarterly to the Court with respect to (1) any

complaints requiring remedial action and the action taken thereon by Lufkin,

and (2) Lufkin’s compliance with the Promotion Procedures set forth in

Section II.B. below.

b. Class Counsel and Lufkin’s counsel shall be given a copy of these reports

and an opportunity to confer and respond at least five (5) days prior to filing

with the Court.

c.  The unions’ counsel shall be given a copy of any reports that document

promotion-related complaints made by hourly employees.  

B. Compliance with Promotion Procedures

1. Lufkin shall comply with the following Promotion Procedures for employees

assigned to its facilities in Angelina County, Texas, until further order of the Court

as provided in Section III or the expiration of this Injunction.

2. For purposes of this order,
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a. “Bidder” means an employee who places, and does not withdraw, his or her

name on a bid posted pursuant to Article 25, Section 1 of the 2008-2011

Master Collective Bargaining Agreement and/or any similar provision of any

amended or subsequent collective bargaining agreement between Lufkin and

its unions (hereafter “Master CBA”).

b. “Career Path” means those jobs set forth in Appendix 2.

c. “Departmental Seniority” is as defined in the Master CBA, Article 22,

Section 1(b).

d. “Eligible Employee” means:

i. For hourly job classifications on the IAM machining seniority roster

and in the IAM Assembly and Distribution career paths on the

Assembly and Shipping Department seniority roster, an Eligible

Employee is an employee seeking to move:

1) Within the employee’s current career path on a seniority

roster for which the employee has Departmental Seniority

into an hourly job classification which has a maximum rate of

pay greater than the maximum rate of pay for the employee’s

current job classification; or

2) Into a different career path than the employee’s current career

path for which the employee has Departmental Seniority on

the seniority roster for the job classification into which the

employee is seeking to move.
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ii. In addition to sub-sections (i) (1) and (2) above, an Eligible

Employee is an employee in the Machinist or Shaft Finisher job

classification who has Departmental Seniority on the seniority roster

for the hourly job classification he is seeking and he is exercising his

rights under IAM Letter of Stipulation No. 2.

iii. For hourly job classifications on all seniority rosters other than the

IAM machining seniority roster including movements from job

classifications in the Assembly or Distribution career paths not

addressed in subsection (i) above, an Eligible Employee is an

employee seeking to move from: 

1) An hourly job classification not in a Line of Progression into

an hourly job classification that (a) is on a seniority roster for

which the employee has Departmental Seniority or is

permitted to bid on pursuant to GMP Letter of Stipulation No.

22 and (b) has a greater maximum rate of pay than the

employee’s current hourly job classification; 

2) An hourly job classification not in a Line of Progression into

an hourly job classification that is in a Line of Progression,

that (a) is on a seniority roster for which the employee has

Departmental Seniority or is permitted to bid on pursuant to

GMP Letter of Stipulation No. 22 and (b) the highest hourly

job classification in such Line of Progression,   has a greater
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maximum rate of pay than the employee’s current job

classification;

3) An hourly job classification that is in a Line of Progression

into an hourly job classification that: (a) is on a seniority

roster for which the employee has Departmental Seniority or

is permitted to bid on pursuant to GMP Letter of Stipulation

No. 22 and (b) has a greater maximum rate of pay than the

maximum rate of pay for the highest job classification in the

employee’s current Line of Progression; or

4) An hourly job classification that is in a Line of Progression

into an hourly job classification that is in a different Line of

Progression (the “Receiving Line of Progression”), that (a) is

on a seniority roster for which the employee has

Departmental Seniority or is permitted to bid on pursuant to

GMP Letter of Stipulation No. 22 and (b) the highest hourly

job classification in the Receiving Line of Progression has a

greater maximum rate of pay than the maximum rate of pay

for the highest hourly job classification in the employee’s

current Line of Progression.

iv. In addition to sub-sections (iii) (1) and (2) above, an Eligible

Employee is an employee in the Chip-Grind Finish job classification

who has Departmental Seniority on the seniority roster for the hourly

Case 9:97-cv-00063-RC   Document 683    Filed 12/18/09   Page 9 of 50



10

job classification he is seeking and he is exercising his rights under

GMP Letter of Stipulation No. 19.

e. “Line of Progression” means:

i. For the Fabrication Department: Parts Finisher, Structural Worker,

Fork Lift, and Inspector lines; 

ii. For the Foundry Department: the Core Machine Operator, Molding

Machine Operator, Welder, Electrician, Mechanic (Class B to Master

Maintenance Specialist), and Fork Lift lines; and 

iii. For the Pattern Shop Department: the Pattern Maker and Pattern

Tender lines.

f. “Subordinate Job Classification” means a job classification that an employee

is required to hold before promotion to a higher hourly job classification.

3. For promotions to the hourly job classifications set forth in Appendix 3, Lufkin shall

offer the promotion to the Eligible Employee Bidder with the highest Departmental

Seniority.  If that bidder declines the promotion, Lufkin shall offer the position to the

Eligible Employee Bidder with the next highest Departmental Seniority until all

Eligible Employee Bidders have been offered the promotion.  If no Eligible

Employee Bidder accepts the position, the position may be filled pursuant to the

Master CBA.  Lufkin shall post the name of the Eligible Employee Bidder who is

awarded the promotion on the main bulletin board for the applicable department.

4. For promotions to the hourly job classifications set forth in Appendix 4 and 4a,

Lufkin shall offer the promotion to the Eligible Employee Bidder with the highest
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Departmental Seniority who has passed the applicable test or skill demonstration as

set forth in Appendix 4 or as provided for in Section II.C.3. below.  If that bidder

declines the promotion, Lufkin shall offer the position to the Eligible Employee

Bidder with the next highest Departmental Seniority who has passed the applicable

test or skill demonstration until all Eligible Employee Bidders passing the applicable

test or skill demonstration have been offered the promotion.  If no Eligible Employee

Bidder accepts the position, the position may be filled pursuant to the Master CBA.

Lufkin shall post the name of the Eligible Employee Bidder who is awarded the

promotion on the main bulletin board for the applicable department.

5. For promotions to the Crane Operator or Hydraulic Manipulator Operator job

classifications in the Foundry Department, Lufkin shall promote the employee in the

Learner job classification for the position with the highest Departmental Seniority

provided the employee has completed a minimum of ninety (90) days service in the

Learner job classification for the position.  In order to be promoted to Crane

Operator, the employee must also successfully complete the Crane Operator Learner

Task Proficiency Check Off list, attached as Exhibit 5.  If the employee in the

Learner classification for the position does not have the requisite ninety (90) days

service in the Learner job classification, Lufkin shall promote the employee in the

Learner job classification with the next highest Departmental Seniority who meets

the minimum ninety (90) days service in the Learner classification for the position.

6. For promotions to the hourly job classifications set forth in Appendix 6, Lufkin shall

offer the promotion to the Eligible Employee Bidder with the highest Departmental
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Seniority who has at least ninety (90) days service in the Subordinate Job

Classification and meets the other criteria as set forth in Appendix 6.  If that bidder

declines the position, Lufkin shall offer the position to the Eligible Employee Bidder

with the next highest Departmental Seniority who has at least ninety (90) days

service in the Subordinate Job Classification until all Eligible Employee Bidders

with ninety (90) days service in the Subordinate Job Classification have been offered

the promotion.  If no employee in the Subordinate Job Classification has bid for the

position or has the requisite length of service, Lufkin may treat the posting as a bid

for the Subordinate Job Classification and award the promotion to the Eligible

Employee Bidder with the highest Departmental Seniority or elect to hire for the

position.   If Lufkin elects to offer the Subordinate Job Classification to the Eligible

Employee Bidder and that bidder declines the position Lufkin shall offer the position

to the Eligible Employee Bidder with the next highest Departmental Seniority until

all Eligible Employee Bidders have been offered the promotion to the Subordinate

Job Classification.  If no Eligible Employee Bidder accepts the position, the position

may be filled pursuant to the Master CBA consistent with the provisions of this

Order.  Lufkin shall post the name of the Eligible Employee Bidder who is awarded

the promotion on the main bulletin board for the applicable department.

7. For promotions to the Melter A job classification, Lufkin shall promote the employee

in the Melter B job classification with the highest Departmental Seniority provided

the employee has passed the Melter A test and demonstrated ability as set forth in the

Melter A demonstration standards attached as Appendix 7.

Case 9:97-cv-00063-RC   Document 683    Filed 12/18/09   Page 12 of 50



2  For example, an Eligible Employee Bidder classified as a Machine Operator Class C
earning $ 14.49 per hour, who in 2009, accepts Lufkin's offer of a Machine Operator Class A
position will initially be classified as a Machine Operator Trainee because the 2009 maximum rate
of pay for Machine Operator Trainee is greater than the employee's current rate of pay.  If the
Machine Operator Class C was earning $15.88 per hour at the time of his successful 2009 bid, he
would be classified as a Machine Operator Class A because his current rate of pay is greater than
the current maximum rate of pay for the Machine Operator Trainee classification.

13

8. For promotion to the job classification Machinist (for gear hobs and grinders), as

provided in IAM Letter of Stipulation No. 5, Lufkin shall offer the promotion to

Sykes generator operators in order of Departmental Seniority and if none accept the

promotion shall post and award the position as provided in paragraph 3 above.

9. For promotion to the hourly job classifications set forth in Appendix 8:

a. If the Eligible Employee Bidder who is awarded the promotion is moving in

the same career path and his current rate of pay is less than the maximum rate

of pay for the Trainee job classification, he shall be classified initially in the

Trainee job classification within the career path. 

b. If the Eligible Employee Bidder who is awarded the promotion is moving in

the same career path and his current rate of pay is higher than the maximum

Trainee job classification rate of pay, he shall be placed in the job

classification on which he bid.2
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c. If the Eligible Employee Bidder who is awarded the promotion is moving

into a different career path, he will be classified initially in the Trainee

classification at the minimum hourly rate for the Trainee classification.3

d. Lufkin shall post the name of the Eligible Employee Bidder who is awarded

the promotion on the main bulletin board for the applicable department.

10. For promotions to the hourly job classifications set forth in Appendix 9, Lufkin shall

review and analyze the promotions, including the person who was promoted to the

position, all persons offered but declining the position and all other persons qualified

for the promotion by race on an annual basis and provide its written assessment and

the underlying data used to make its assessment to the Ombudsperson.  If the

Ombudsperson determines that there is a racially disparate pattern in the promotions

adverse to black employees, he shall review the promotion decisions that have been

made in light of the requirements of the job and, if warranted, recommend remedial

action to Lufkin.  If Lufkin declines to implement such remedial action, the

Ombudsperson shall report his findings, proposed remedial action and Lufkin’s

response to the Court, Lufkin and Class Counsel.  Lufkin shall retain the right to

defend against implementation of the recommended remedial action, including on

the ground that the racial disparities found by the Ombudsperson were not

statistically significant or, in light of the job’s requirements, valid criteria were used
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to make the promotion decisions.  For purposes of this sub-section “other persons

qualified for the promotion” means persons: (a) in the Subordinate Job Classification

if the promotion is within a career path or into a specialist or master position or (b)

in the Machine Operator A job classification if the promotion is to Machinist. 

11. For job classifications in a career path, Lufkin shall retain all records and data

necessary to analyze and shall analyze on an annual basis to determine whether there

are any racial disparities in (a) the length of time in which discretionary merit and

other pay increases are awarded to employees in Trainee classifications, for which

such discretionary merit and other pay increases are provided for by the Master CBA

and (b) the length of time employees spend in Trainee classifications before they are

promoted out the of the classification.  Lufkin shall report these analyses to the

Ombudsperson.  If the Ombudsperson determines that there is a racially disparate

pattern with respect either to the time to pay increases or promotion from the trainee

classification adverse to black employees, he shall investigate to determine the

causes of such disparities and, if warranted, recommend remedial action to Lufkin.

If Lufkin declines to implement such remedial action, the Ombudsperson shall report

his findings, proposed remedial action and Lufkin’s response to the Court, Lufkin

and Class Counsel.  Lufkin shall retain the right to defend against implementation

of the recommended remedial action, including on the ground that the racial

disparities found by the Ombudsperson were not statistically significant or valid

criteria were used for making the decisions. 
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C. Testing Protocols

1. Lufkin shall comply the testing protocol described in Appendix 10 in its

administration of any tests or skill demonstrations it uses for determining promotions

to any of the jobs listed in Appendices 4, 5 and 7 or to be developed pursuant to

Section II.C.3. below.

2. Lufkin shall analyze the results of each paper and pencil test and skill demonstration

it administers by the race of the persons who take, pass and fail the test or skill

demonstration and provide its written analysis and the underlying data used to

conduct the analysis to the Ombudsperson.  If the Ombudsperson determines there

is a racially disparate pattern in the passing rate for such test or skill demonstration

adverse to black employees, he shall review the job, the test, and the degree of the

disparate pattern to determine whether to require Lufkin to validate the test or skill

demonstration and if so, recommend such validation, including determining whether

there is another suitable test or skill demonstration that has less adverse impact.  If

Lufkin declines to follow the Ombudsperson’s recommendation,  the Ombudsperson

shall report his findings, the recommended remedial action and Lufkin’s response to

the Court, Lufkin and Class Counsel.  Lufkin shall retain the right to defend against

implementation of the recommended remedial action, including on the ground that

the racial disparities found by the Ombudsperson were not statistically significant or

that the test or skill demonstration is valid.

3. If during the term of this Order, Lufkin has a need to develop a test or skill

demonstration for any of the job classifications listed on Appendix 4a, or any newly
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established or changed job classifications, Lufkin shall provide copies of the test or

outline of the skill demonstration to the Ombudsperson and Class Counsel at least

fourteen (14) days prior to Lufkin’s commencement of use of the test or skill

demonstration.  Class Counsel may provide comments on the test or skill

demonstration to the Ombudsperson and Lufkin. 

D. Manager Training

1. Initial Training

a. Within thirty (30) days of the entry of this injunction, Lufkin shall provide

Initial Training to all of its officers, executives, managers and supervisors in

Angelina County on the terms of this Injunction including the promotion and

testing procedures.

b. Lufkin’s counsel or a member of Lufkin’s management who is

knowledgeable about this litigation will provide the Initial Training.

c. Lufkin shall provide such Initial Training to all new officers, executives,

managers and supervisors in Angelina County, who have not previously

received the Initial Training, within thirty (30) days of their hire or

promotion.

2. Other Manager Training

a. Lufkin shall engage the services of Dr. Winfred Arthur to develop and

provide live training for its officers, executives, managers and supervisors

that addresses the Court’s liability findings and reduction of subjectivity in

decision making in the workplace.   Dr. Arthur shall advise Lufkin on the
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appropriate specific content of the training and  written materials to provide

to trainees.  Training for officers, executives and managers shall be a one day

program and for supervisors a half day program.  

b. Lufkin shall provide this training within one hundred eighty (180) days of the

date of entry of this Order.

c. Lufkin shall provide similar training in videotape format to any newly hired

or promoted officers, executives, managers and supervisors (who have not

previously received the training) within thirty (30) days of their hire or

promotion.

d. Lufkin shall provide written verification to the Ombudsperson of the

completion of the training and that all of its officers, executives, managers

and supervisors received such training.

E. Recordkeeping

1. Lufkin shall maintain paper and data records that reflect promotion-related decisions

including bid sheets, postings and other written communications reflecting employee

interest in promotions, forms documenting decisions, structured interview questions

and responses, data analyses, paper and pencil tests, records of skill tests, job

descriptions for salaried jobs, formal training, and all documentation pertaining to

any internal employee complaints, including but not limited to, union grievances,

arising from promotion-related decisions and the investigation and resolution of such

complaints.  

2. Lufkin shall retain such documents, records and data for the duration of this Order.
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F. Annual Executive EEO Updates

a. Lufkin’s Internal Monitor will prepare an Annual Executive Report for Lufkin’s

executive team.  

b. For purposes of this Order, Lufkin’s “executive team” means officers of the

Company.  

c. The Annual Executive Report shall contain, as a minimum, summaries of any

adverse impact analysis of promotions that has been provided to the Ombudsperson,

and any reports provided by the Ombudsperson to the Court.  Copies of any analyses

or reports referred to in the Annual Executive Report will be attached to the report.

d. A copy of this Report shall be concurrently provided to the Ombudsperson, who may

submit comments or recommendations based on the Report, in which case such

comments or recommendations shall also be provided to, and reviewed by, the

executive team.

G. Internal Monitoring

1. Within fourteen (14) days of entry of this Injunction, Lufkin shall designate an

Internal Monitor.  At the same time, Lufkin shall advise the Court, the

Ombudsperson and Class Counsel of the identity of the Internal Monitor.

2. The Internal Monitor shall be responsible for the following:

a. Monitoring Lufkin’s compliance with the terms of this Injunction and

coordinating with the Court-appointed Ombudsperson.  
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b. Monitoring Lufkin’s compliance with the promotion and testing procedures,

training procedures, data analyses, recordkeeping and reporting required by

this Injunction. 

c. Serving as Lufkin’s liaison with the Ombudsperson and responding to any

requests for information from the Ombudsperson.

d. Overseeing the preparation of and submitting quarterly reports to the

Ombudsperson which will include data on all promotions awarded in the

prior quarter.  This data will include the name of each person who was

promoted, their race, the position from which they were promoted, the

position to which they were promoted, as well as the name, race, and

classification of each unsuccessful candidate for the promotion.

e. Conducting an adverse impact analysis of Lufkin’s promotion data every six

months to determine if there are any statistically significant shortfalls in

promotions of black employees not the product of a bona fide seniority

system. 

f. Reporting to Lufkin’s Chief Executive Officer and senior management staff

regarding Lufkin’s implementation of, and compliance with, the Court’s

remedial orders and concurrently sending a copy of such report to the

Ombudsperson.

g. Conducting and reporting to the Ombudsperson the annual analyses required

under Sections II.B.10. and 11. and II.C.2. of this Order.
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h. Preparing the Annual Executive Report required under Section II.F. of this

Order.

H. Communications

1. Lufkin shall provide a copy of this Injunction to all officers, executives, supervisors

and managers as part of the Initial Training required under Section II.D.1. of this

Order.   Lufkin shall also provide copies of any subsequent remedial orders of the

Court modifying or amending this Order to its officers, executives, supervisors and

managers, and to the unions.  

2. Within fourteen (14) days of the entry of this Injunction, Lufkin shall provide to all

employees a copy of the notice attached as Appendix 1 which summarizes the terms

of this injunction and identifies the Ombudsperson, explains his role, and provides

a phone number and other contact information for him.

II. Jurisdiction

This court specifically retains jurisdiction to enforce this permanent injunction.

III. Modification of this Order

In the event that changed or other circumstances make a modification of this Order necessary

to ensure its purposes are fully effectuated, the parties shall attempt in good faith to reach agreement

on such modification suitably tailored to the changed or other circumstance, including by conferring

with one another and the Ombudsperson, and submit the modification to the Court by stipulation.

If the parties are not able to reach such agreement, any party may move the Court to modify the

Order.
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III. Term of this Order

This Order shall remain in effect for five (5) years from the date of its entry.
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So ORDERED and SIGNED this    day of  

___________________________________

Ron Clark, United States District Judge

December, 2009.18
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