otn =l TR Joe

Case 1:01-cv-04437-DC-MHD Document 207 Filed 05/15/08 Page 1 of 59

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT WRIGHT, KATHLEEN WALKER,
HENRY ROMAN, ELIZABETH ROGERS,
DAVID RAY, ODESSA PORTLETTE,
PAULA LOVING, ANGELO COLON
JACQUELINE BROWN, WALTER BEACH,
CARRIE ANDERSON, individually and as
class representatives, 01 CV 4437(DC)

Plaintiffs,
-against- AROBSIED STIPULATION AND
ORDER -

HENRY J. STERN, individually and in his
official capacity as Commissioncr of the New
York City Department of Parks and
Recreation, ADRIAN BENEPE, individually
and 1n ns official capacity as Commissioner of !
the New York City Department of Parks and

Recreation, and THE CITY OF NEW YORK,

Defendants.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT WRIGHT, KATHLEEN WALKER,

HENRY ROMAN, ELIZABETH ROGERS,

DAVID RAY, ODESSA PORTLETTE,

PAULA LOVING, ANGELO COLON

JACQUELINE BROWN, WALTER BEACH,

CARRIE ANDERSON, individually and as

class representatives, 01 €V 4437 (DC)

Plaintiffs,

_against- STIPULATION AND ORDER
HENRY J. STERN, individually and in his
official capacity as Commissioner of the New
York City Department of Parks and
Recreation, ADRIAN BENEPE, individually
and in his official capacity as Commissioner of
the New York City Department of Parks and
Recreation, and THE CITY OF NEW YORK,

Defendants.

WHEREAS, Robert Wright, Kathleen Walker, Henry Roman, Elizabeth Rogers,
David Ray, Odessa Portlette, Paula Loving, Angelo Colon, Jacqueline Brown, Walter
Beach, and Carrie Anderson, individually and as class representatives (“plaintiffs™),
commenced this action to enforce the provisions of Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e, et seq., as amended (“Title VII”}, the Civil Rights Act of 1871,
as amended in 1991, 24 US.C. §§ 1981 and 1982, the New York Constitution, the New
York Human Rights Law, N. Y. Exec. Law § 296, the New York City Human Rights
Law, T New York City Administrative Code, 8-101 and the New York City Charter,

Chapter 35;
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WHERFEAS, the plaintiffs allege that the New York City Department of Parks and
Recreation {“Parks” or the “Parks Department™), former Parks Commissioner Henry J,
Stern, and Parks Commissioner Adrian Benepe have cngaged in a patiern or practice of
discrimination against African American and Hispanic employees with respect to
promiotions, recruitment, job classification and assignment, salary and compensation,
resource and funding allocation, racially hostile work environment, the maintenance of a
segregated workforce, and retaliation against employees who assert their civil rights;

WHEREAS, the defendants deny any and all hability arising out of the plaintiffs’
allegations and admit no fault or liability, and specifically deny that defendants engaged
in a pattern or practice of discrimination against African Americans and Hispanics with
respect o promotions, recruitment, job classification and assignment, salary and
compensation, resource and funding allocation, racially hostile work environment, the
maintenance of a segregated workforce, and retaliation against employees who assert

their civil rights; and

WHEREAS, the parties, having the mutual goals of ensuring equal cmployment
eppo}tunity within the Parks Department and of settling this action to a‘;zoid additional
protracted, expensive and unnecessary litigation, agree to the entry of this Stipulation and
Order to resolve all issues that were or could have been raised in this class action by the
plaintiffs individually or as class representatives.

NOW, THEREFORE, in resolution of this action, and with the agrecment of all

parties it is hereby ORDERED, ADJUDGED AND DECREED as follows:
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I PROCEDURAL HISTORY

Beginning in March 1999, plaintiffs and several other African-American and
Hispanic Parks’ employees filed individual and pattern and practice disparate treatment
and impact charges of enmployment discrimination based upon race, color and national
origin with the United States Equal Employment Opportunity Commission (“"EEOC™).
The Department of Justice ("DOJ”) subsequently commenced an investigation.

On January 30, 2001, as amended on March 14, 2001, the EEOC issued a
Deternunation finding rcasonable cause to believe that Parks engaged in a pattern and
practice of racial discrimination through its promotions and assignments. The EEOC also
found segregated supervisory lines of authority and retaliation, and referred its findings to
DOJ.

This action was commenced on May 24, 2001. On June 19, 2002, the DOQJ filed
its own action against New York City (“City”}. This Court consolidated the two cases on
July 14, 2002,

By Order dated July 7, 2003, this Court certified a class consisting of all present
and former African-American and Hispanic employees employed on a full time basis
since May 24, 1997,

On Junc 8, 2005, the DOJ and the City defendants entered into a consent decree in
settlement of DOJ’s action,

By moiit;n dated December 29, 2005, defendants moved for summary judgment
on plaintifs” class claims and some, but not all, of the plaintiffs’ individual claims.

By Decision dated September 15, 2000, the Court denied defendants” motion in
T

part and granted it in part. The Court dismisscd plaintiffs” class claims of diseriminatory
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assignmeni of employees/allocation of funding and racially hostile work environment.
The Court denied defendants’ motion with respect to plaintiffs’ class claims of promotion
and compensation discrimination and retaliation and with respect to plaintiffs’ individual
claims. The Count subsequently set a trial date for the trial on lability on the class claims
for promotion, compensation and retaliation.

In December 2006, the parties commenced mediation before the Hon, Kathleen A.
Roberts (Ret.). The mediation process included more than twenty-five (25) in-person
negotiation sessions, many of which lasted a full day. Negotiations under Judge
Roberts’s supervision continued through November, 2007 when the Hon. Denny Chin
assumed oversight of the final stages of the settlement talks. The parties resolved all
issues of class relief -- both monetary and Injunctive relief -- before conducting
negotiations regarding an award of reasonable attorneys’ fees and expenses. The
negotiation process concluded on January 31, 2008,

Il. DEFINITIONS

As used in this Stipulation and Order, the following terms shall have the
following meanings:

“African-American” shall mean persons who identify themseives as Black or
African-American.

“Claims Administrator” i3 Settlement Services, Inc., 2032-D Thomasville Rd.,
Tallahassee, Florida 32308.

“Class Members” shall mean all African-American and Hispanic full time
cmployees of the Parks Department emiployed at any nme between May 24, 1997 und

June 30, 2004, cxcepting those employees excluded from the class by the Court’s Order
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of November 7, 2003 and, fificen days following the Faimess hearing, also excepting
those individuals who exercised their right to opt out in accordance with the procedures
sct forth in Section Xil,

“Class claims” shall mean the claims certified by this Court for class treatment by
Order dated July 7, 2003 including claims for compensatory and punitive damages for
alleged race, color and national origin discrimination in promotions, recruitment, job
classification and assignment, salary and compensation, resource and funding allocation,
racially hostile work environment, the maintenance of a segregated workforce, and
retaliation against employees who assert their civil rights.

“Class Counsel” shall mean all counsel of record who are signatories to this
Stipulation and Order on behalf of the Class.

The “Class Period” is the period between May 24, 1997 and June 30, 2004,

“Class Representatives”, “Plaintiffs” or *Named Plaintiffs” mean Robert Wright,
Kathleen Walker, Henry Roman, Elizabeth Rogers, David Ray, Odessa Portlette, Paula
Loving, Angelo Colon, Jacqueline Brown, Walter Beach, and Carrie Anderson.

“Day” or “days” refer to calendar and not business days unless otherwise
specified.

“Defendants™ shall mean the City of New York, the New York City Department
of Parks & Recreation, Former Commiissioner Stern and Commissioner Benepe.

The “Effective Date” of the terms of this Stipulation and Order shall be the
thirticth day afier the entry of this Court’s Final Approval of the Stipulation and Order
and cither: (1) the expiration of the time for ihing an appeal from the Cowrt’s approval of

the Stipuiation and Order without the filing of a notice of appeal; or {2) it an appeal is
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filed, the final resolution of the appeal (including any requests for rchearing andfor
petitions for a writ of certiorari), resulting in final judicial approval of the Stipulation and
Order.

“EEQ” means equal employment opportunity.

“EEO Officer” refers to the individual at Parks designated as such.

“Final Approval Date” shall mean the entry date of the Court’s Order granting
approval of this Stipulation and Order as fair, reasonable and adequate to the Class as a
whole after notice to Class Members, the opportunity to opt out as to monctary rehief, and
a hearing on the fairness of the settlement (“Fairness Hearing™).

“Hispanic™ shall mean persons who identify themselves as Mexican, Puerto
Rican, Cuban, Central American, South American or of other Hispanic, Spanish or Latino
culture or origin, regardless of race.

An “in-house title” refers to a Parks Department job title, other than a civil service
title, that is used by an employee in the ordinary course of business or in interacting with
the general public.

A “job vacancy” refers to any vacant position within the Parks Department that
requires working a full time schedule on a year round basis, cither existing or newly
created, known either by its civil service or in house title, that the Parks Depariment has
decided to fill, and for which there is no existing civil service list from which the
appomtnient to fill the position must be made.

“Personnel Division™ refers to the Parks Department’s Central Personnel Office
presently located in Arsenal West and headed by the Parks Department’s Director of

Personnel.

6



Case 1:01-cv-04437-DC-MHD Document 207 Filed 05/15/08 Page 10 of 59

A “posting” refers 1o any written or electronic notice or advertisement of a job
VACANCY.

“Preliminary Approval Date”™ shall mean the entry date of the Court’s Order
granting preliminary approval of this Stipulation and Order or the date on which the
Court authorizes giving notice to the class of the proposed settlement and fairness
hearing,

A “promotion” refers to a discretionary appointment to a position of greater rank
and responsibility and an accompanying increase in salary within six months afler the
change in rank and responsibility.

“Uniform Guidelines™ refers to the Uniform Guidelines on Emplovee Sclection
Procedures (1978) found at 29 C.F.R. sections 1607.1, et seq.

A “wage prometion” means an increase in base pay of 10.3 percent or greater
which lasted for more than 6 months, was net of any collective bargaining increase, was
not associated with a competitive civil service promotion and need not have been
accompanied by a change in job title, excluding step-ups of more than 6 months if the
eniployee receiving the step-up returned to his/her previous job title at the conclusion of
the step-up.

L.  JURISDICTION, SCOPE OF STIPULATION & ORDER, AND CLASS
CERTIFICATION

Al This Court has jurisdiction over the parties and the subject maiter of this
action. The Court shall retain jurisdiction over the parties to enforce and administer the
terms of this Stipulation and Order during the period it, or any of its provisions, remain in

cffeet.
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B. If this Stupulation and Order is approved by the Court, all persons within
the Class as defined herein are subject to its injunctive and its monetary relief provisions.

C. Pursuant to prior Orders of the Court and the agreement of the parties, the
class is defined as all African-American and Hispanic full time employees of the Parks
Department employed at any time between May 24, 1997 and June 30, 2004, excepting
those employees excluded from the class by the Court’s Order of November 7, 2003 and
those who exercise their right to opt out in accordance with the procedures set forth in

Section X1l

IV, INJUNCTIVE RELIEF - GENERAL

A, Implementation and Term

Unless otherwise provided herein, the provisions of this Stipulation & Order shall
remain in effect until December 31, 2009. The following provisions of this Stipulation &
Order shall remain in effect until three years after its Final Approval Date: Section 1V(D)
- Advisory Committee; Section V(AX3) — Statistically Close Scores; Section V() —
Review of Practices for Adverse Impact; Section VII (B) - Salary Review; Section XV
{(A)5, 6, 7, 12, & 14) and (B) - Reporting & Monitoring. The City will commence
implementation of all provisions of Sections IV through [X and X VI of this Stipulation &
Order upon the Final Approval Date. Payments to Class Members pursuant to the tenns
of this Stipulation: & Order shall not be made until after the Effective Date. In the event
the distribution of funds provided for in Sections X and X1V of this Stipulation & Order
is not completed by December 31, 2009, the partics will consult with the Court regarding

the continuation of applicable provisions.
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B. Incorporation of Provisions of June 8, 2005 Consent Decree

Sections I, HI through X, XI 34(a), Xil through X1V of the Consent Decree
between the United States of America and the Defendants entered in this Court on June 8,
2005 in the action captioned United States of America v. City of New York, 02 Civ. 4699
{"Consent Decree”), arc incorporated into this Stipulation and Order, and shall remain in
effect until December 31, 2009, including the Policy for Posting and Filling Job
Vacancies (VAT process”) as modified effective December 7, 2007, and including the
further modifications as follows: The City shall not be required to produce
documents/data specified in paragraphs 41(a) and {j); as to paragraph 41(¢), the City shall
only be required to produce the VAT tracking database {excluding breakdown) and PMS
data as specified below in Section XVI (A) (14); and as to paragraphs 41(f) and (h), the
City shall make the documents specified theretn available for inspection and will not be
required to produce such as part of the periodic reporting process. For purposes of this
Stipulation and Order, references in the Consent Decrec to the United States shall be
deemed to include plaintiffs. The incorporation of these terms is not intended to and does
not extend the right of the United States to enforce and administer the terms of the
Consent Decree after the Consent Decree’s dissolutiion on or about June 8, 2008.

C. General Injunctive Relief

1. In addition to the injunctive relief granted in Section [1La of the Consent
Decree, enjoining the Parks Departiment, its officials, agents, employeecs, and successors
from engaging in any act or practice that has the purpose or effect of unlawfully
discriminating agminst employces in making promotion decisions based on race, color or
national origin including but not limited to adopting or implementing any policy, process

or practice for job appointments, promotions, scasonal sltep-up appointments or hiring

9
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that has the purpose or effect ol discrinunating against any employee, job applicant or
prospective job applicant based on race, color or national origin, and creating or
implementing any internship or recruitment program that has the purpose or effect of
discriminating against any employee, job applicant or prospective job applicant based on
race, color or national onigin, the Parks Department, its officials, agents, employees, and
successors are enjoined from engaging in any act or practice that has the purpose or cffect
of unlawfully discriminating against any employce based on race, color or national origin
with respect to saiary, compensation, or in making compensation decisions.

2. The Parks Depariment, its officials, agents, employeces, and successors are
enjoined from retahating against any person asserting race, color or national origin
claims under federal, state or local law or otherwise opposing practices that discriminate
based on race, color or national origin.

D. Advisory Committee

1. The Parks Department shall establish a five person Advisory Commuttee,
chaired by its General Counsel, to address employment discrimination and retaliation
concerns. In addition to Parks’ General Counsel, the Commitiee members shall include
Parks’” EEQ Officer and three African American and/or Hispanic employecs who are
emploved full-time by Parks. The Commissioner shall select the initial Committee
members representing the Class based on the recommendations of the Named Plaintiffs,
The Conmisstoner shall select all replacement members based on the reconmmendation of
the Parks’ General Counscl, EEO Oftficer, and Class Members on the Commitive.

2. Committee mectings shall be held quarterly or more frequently as needed,
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3. Any comumilttee member may ask the Advisory Committee’s Chair 1o put
an item on the agenda or may raise an issue as new business at an Advisory Committee
meeting.

4. The Advisory Committee Chair will report back to the Advisory
Committec on issues raised with the Advisory Committec provided that a report does not
violate any employee’s privacy rights.

V. INJUNCTIVE RELIEF - PROMOTIONS

A, Process for Filling Job Vacancies
1. Training & Guidelines for Panel Interview Process
a. Parks will provide training to all panel interviewers who

participate in the interview process, pursuant to the Policy for Posting and Filling Job
Vacancies (“VAT process”™)’ except under unusual or emergency circumstances, such as
if the panel is screening candidates for a specialized title that is rareily vacant or if an
emergency replacement for a panelist is required; exceptions must be approved by Parks’
EEQ Officer and Director of Personnel. The training will be similar to that provided for
the CPW interview process that occurred in February 2007 (“VAT interview training”).
Such training will also be provided to Parks’ EEO Officer and advisors/counsclors, Such
training which started in February 2007 will be substantially completed within onc year
of the Effective Date of this Stipulation.

b. The VAT interview training will include training, among
other things, {1} en how to avoid common scoring errors; {ii) on conferring in advance of

any actual interviews regarding anticipated responses to the interview questions; (i) on

! Within a reasonable time after the Etfective Dute of tus Stipulation & Ovder, Parks will modify the
Policy for Posting and Filling Job Vacancics to incorporate changes provided herein,

il
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establishing the criteria for scoring responses in advance, for example, how to distinguish
between question responses that deserve a »27, "3 or 4" rating; (iv) on the value of
taking notes during the course of the interview to assist in rating the candidates; and {v}
on ways to avoid stereotypical thinking. 1f upon review of panel ratings by the Personnc!
Division and the EEO Officer it is determined that any panelists are in need of retraining,
such rctraining will l;e provided.

c. With respect to mterviews conducted as part of the VAT
process, Parks will provide standardized instructions to the interviewers in advance of the
interviews which will incorporate gutdelines taught in the training process. To the exient
practicable, Parks will atiempt to place on the panel at least one employee within the
chain of command of the job title for which the interview is conducted, or other persons
with actual job experience in the subject position, in an effort to assure that interviews are
conducted with the benefit of the participation of persons with background experience in
the job.

d. Within one year of the Effective Date of this Stipulation,
Parks will adopt a scoring system based upon the system used for the February 2007
CPW interviews for the titles of Recreation Center Manager and above in Recreation,
PRM and above in Maintenance and Operations ("M&Q”), and Director and above in
Administration and Capital, or for a posting used to fill five or more vacancies,
specifically including the following features: the competencics being measured and the
questions being used will be established in advance of the interview, the rating scales will
be established i advance of the mterview for cach competency being measured and the

process for combining scores will be established in advance.

12
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e Pancl interviewers will make thor own  independent
Judgment regarding interview scores and are expected 1o make notes respecting the
intervicwees’ responses to guestions,

f. Parks will consider relevant step-up experience of job
applicants who are applying for year-round appointments. An cmployee with step up
experience who appligs for but is not selected for a year-round appointment may obtain
information from a carcer counsclor as provided in Section VI,

2. Whenever relevant o the job in question as determined by
Parks, Parks will consider the tenure at Parks of job applicants who are applying for year-
round appotntments.

h. After panel members complete their individual intcrview
rating sheets for a job applicant, the scores will be averaged and rounded to the nearest
tenth of a decimal point.

i The minimum and preferred qualifications for job
vacancies shall be furnished with selection checklists that will be completed by panel
members as part of the screcning process for the sclection of job applicants for
interviews.

J. A panelist will recuse himself from the pancl interview of
any employce who has filed a written discrimination charge against him within the two
year period preceding the date of the job posting.

2. Diversity of Interview Panels

Parks will continue to use its best efforts to diversify the makeup ol the pancis for

job interviews. Through December 31, 2009, Parks agrees to make records identifying

13



Case 1:01-cv-04437-DC-MHD Document 207 Filed 05/15/08 Page 17 of 59

the individuals on cach panel available for review by the Advisory Committee and o
Class Counse! upon request.

3. Statisticallv Close Scores

For purposcs of ascertaining the names of candidates to be submitted to the
selecting official for final selection, persons scaring within 0.3 (three-tenths) points of the
highest scorer will be deemed to be tied, or “statistically close™ as used in the Parks
posting policy, and will be reported 1o the selecting offictal as ranking #1.  In those
instances where there are ne candidates deemed tied with the highest scoring candidate,
any candidates scoring within 0.3 {three-tenths) points of the second highest scorer will
be deemed tied, or “statistically close,” and will be reported to the selecting official as
ranking #2. Similarly, so long as there are fewer than three candidates reported to the
selecting official, any candidates scoring within 0.3 (three-tenths) points of the third
highest scorer will be decmed to be tied, or “statistically close”, and will be reported to
the selecting official as ranking #3. For example, if the average scores of the top three
candidates are, respectively, 4.5, 4.4 and 4.0, the candidates scoring 4.5 and 4.4 will be
reported as tied at #1, and the candidate scoring 4.0 will be reported as #3. In the
instance of four candidates scoring, respectively, 4.5, 4.4, 4.0 and 3.8, the candidates
scoring 4.5 and 4.4 will be reported as ticd at #1, and the candidates scoring 4.0 and 3.8
will be reported as tied at #3. All candidates reported for consideration by the sclecting
official will be reported by rank only, without scores from the interview process, except
in those instances where the difierence in scores is 0.75 (three-quarters) potnts or higher,
In those instances, Parks may report to the selecting official the magmitude ol the

difference in the rankings.

14
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4. Candidate Lists

Parks will have the option of treating the candidate list created as a result of a
panel intervicw process as a list from which selections will be made for any vacancies
peeurring in the subject position for a period of 6 (six) months following the completion
of the panel interview process. This option will be applicable only to appointinents that
are subject to the VAT process or for postings that are used to fiil five or more vacancies
and if there is no significant expansion of the promotable pool.

B. City Park Workers

Except as provided herein, Parks will appoint City Park Workers who pass the
Associate Park Service Worker (“APSW?) examination and obtain a commercial driver’s
license to the permanent title of Associate Park Service Worker provided that job
vacancies exist, and so long as the City Park Worker does not have a record of drug or
alcohol test failure, conflict of interest, insubordination, violence or having made threats
of viclence, or an absence control record with a “sanctions status,” If a candidate who
passes the APSW examination is not appointed for any other reason, the basis for the
non-appeiniment will be documented and approved by the Deputy Commissioner for the
applicable division,

C. Review of Practices for Adverse Impact

1. Parks will conduct annually an adverse impact study of the sclections
made for the following job titles: Chiefs, Deputy Chiefs, PRMs, Dircctors, Team
lcaders, Recreation Center Managers and Parks Administrators. Even though Parks docs
not agree that it is appropriate under the Uniform Guidelines to aggregate job litles or
racial groups in performing an adverse impact study, Parks will aggregate job titles and

racial groups in this annual study (0 make an overall determination of whether or not the
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sclection rate for African-American and Hispanic candidates {combined) is less than
four-fifths (4/5) (or cighty percent) of the selection rate for Caucasian candidates.

In cach year (if any) in which the aggregate analysis does show a selection rate
for African-American and Hispanic candidates {combincd) that is less than cighty percent
of the selection rate for Caucasian candidates, Parks will conduct a content validity study
ot one job title amongst those subject to the adverse impact study. The content validity
study will include the elements described in the document titled “Steps in Establishing
the Content Validity of Interviews” and attached hereto as Exhilat 1. In the cvent the
aggregate analysis shows a selection rate for African-American and Hispanic cand:dates
(combined) that is less than eighty percent of the selection rate for Caucasian candidates
in more than one year, the content validity study conducted in subsequent vear(s) will be
for a different titie from those previously studied.

For cach annual study, Parks will consider all sclections for the applicable job
titles occurring within a calendar year. The first study will cover selections occurring
within calendar year 2008, In cach year, Parks will complete the study by March 15 of
the subsequent year. In any year in which a content validity study is required, Parks will
complete the content validity study within ninety (90) days after the registration of the
contract authorizing retention of the expert retained to perform the content validity study,
Parks will make its best efforts to register the contract no later than June 15, If the
aggregate analysis does not show a selection rate for African-American and Hispanic
candidates (combined) that is less than cighty percent of the sclection rate for Caucasian

candidates, no action by Parks need be taken.
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The job titles to be subject to the content validity study described in the preceding
paragraph, in order of priority, are as follows: 1) PRM; 2) Recreation Center Manager,
and 3) Deputy Chiet of Operations.

Vi. INJUNCTIVE RELIEF - CAREER DEVELOPMENT & TRAINING

A. Training Program similar to “Parks 40”

1. Parks will reestablish a training program similar to the "Parks 407
Program for the purpose of attempting to develop future agency managers. The program
will be offered annually to full-time employees of the Parks Department and will be open
to employees with one or more years of experience at Parks who are not holding entry
level positions as defined in the VAT process and who have received an overali
performance rating of very good or above durning the previous two years. If a candidate
has not had a performance evaluation during the previous two vears, a recommendation
from a supervisor can be substituted for the performance rating.

2. Each annual program will have openmgs for approximately forty (40)
employees. The existence of the program shall be publicized throughout Parks. Parks
will not be required to conduct the program if fewer than twenty (20) employees enroil in
it.

3. The selection process shail consist of a written application and personal
interview. Selections for the program will be made by the Director of Training. Training
shail be designed to prepare employees for management positions in all divisions of
Parks, including M & O. The tentative curriculum for the program is attached hereto as

Exhibit 2. Purks will use its best efforts to sclect a diverse class for each annual progrum.
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B. External Training Programs

Information as to available external training programs such as the Management
Academy and Leadership lnstitute shall be publicized throughout Parks.

C. Civil Service Career Ladders

Parks has prepared charts that show the lines of progression for civil service titles
at Parks. The charts will be posted on Parks™ intranet and copies of them will be
available in Parks’ personnel offices and from its carcer counselors.

Parks has developed a “fecder chart”™ relative to recreation and M&O titles
describing possible avenues for advancement. The chart will be made available to career
counselors to share with employees.

D. Organizational Charts

Parks’ organizational charts will be posted on Parks’ intranet. The charts for
positions from Commissioner down to Chief positions shall contain names of the persons
oceupying the titles and will be updated annually.

E. “Recreation Leadership™ as qualifying experience for APRM/PRM,

Director Regional Joint Interest Parks, Deputy Chief of Operations and
Chief of Operations

Parks will continue to include “recreation leadership™ as quaiifying experience in
postings for the title of APRM/PRM. Parks will treat “recreation leadership™ as
qualifying experience for the titles of Director Regtonal loint Interest Parks and Deputy
Chief of Operations and will include that term in its vacancy notices for those titles.

Parks will insert the following statement in cach of its postings for Chief of
Opcerations and Deputy Chief of Operations: “Any Parks employee meeting the minimum

gualifications for the position of Chief of Operations and Deputy Chiel of Operations will
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be ¢ligible to apply for such positions without regard to the division in which the
employee is cmploved.” |

F. Career Guidance/Career Counselors

This section suppiements the provisions of Part IX (“Carcer Counsciors™) of the
DQOJ Decree as follows:

Parks will designate an individual in the Personncl Division to act as central
coordinator to provide guidance to and oversight of the carger counsclors and to review
their reports. Career counselors shall be approved by the Director of Personnel and EEO
Officer. Parks will make its best efforts to advertise the availability of carcer counselors
through notices in paychecks, newsletier and postings.

Job applicants will be cncouraged to contact a career counsclor after an
unsuccessful job application. At the employee’s request, the carcer counselor shall obtain
information, including among other information, interview scores to assist such employee
in future job applications.

G. Information about Salary for Parks Jobs

The Director of Personnel or his designee shall continue to make himself
available to respond to questions from potential job applicants about actual and/or likely
salaries for posted positions and will include a statement in postings regarding contacting
the Personnel Division to resolve questions empioyees may have regarding the posted
vacancy.

VI INJUNCTIVE RELIEF - COMPENSATION

Al Salary Adjustments for Certain Recreation Jobs

Effective upon the Final Approval Date, Parks will incrcase the salaries of each of

its Chicls of Recreation to $94,000 {other than the Chicf for Stuten [sland) and Deputy
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Chiefs of Recreation to 375,000 as specified in Exhibit 3. Effective upon the Final
Approval Date, Parks will increase the salaries of those Recreation Center Managers
responsible for large and medium centers to sixty thousand dollars ($60,000) and those
responsible for small centers to fifty thousand dollars ($50,000). A list of the recreation
centers by size and applicable salary level is attached as Exhibit 4.

B. Salary Review

| Internal Individual complaints of salary disparities

A} During the term of this Stipulation & Order as described in Section {V.A.
above, upon the filing of an internal individual complaint of salary disparity by an
African American or Hispanic employee, Parks will conduct a study of the alleged
disparity. The study will be conducted by Parks’ Chief Financial Officer and Director of
Personnel. The study will examine the base pay rates of similarly situated ecmployees
holding the same in-house title or, where applicable, civil service title. The study will
compare pay of employees in the same title with comparable job responsibilities in light
of the criteria used by Parks to establish pay upon initial hire or upon entering a job title
through transfer or promotion, and criteria used to increase pay for incumbents holding
the position. Those criteria may include, among others, the following: a) the terms of
applicable collective bargaining agreements; b) the salaries of incumbent employees in
the same title and with comparable job responsibilities, ¢} Parks tenure, ¢) prior work
experience, d) prior merit increases, d) longevity increases, and ¢) other pay-related
factors as applicable. The review will include cthnicity duta as reflected in the PMS
database in order to sscertain whether any pattern of differential reatment bascd on

¢thnigity exists.
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If the Chief Financial Officer and Director of Personnel conclude that some or all
of a salary disparity is not cxplained by these criteria, they will recommend to the
Commissioner of Parks that a salary adjustment be made increasing the salury of the
alfected individual to remove the disparity, or that portion of the disparity not aitributable
10 these criteria.

If the Commissioner accepts the recommendation in whole or in part, then the
proposcd salary adjustment will be subject to the normal New York City budgetary
process respecting the implementation of increases in employee salary.  Parks will
provide the complainant a written statcment of the basis for its conclusions reached in the
study.

B) Whenever the study conducted for an individual allegation of salary
disparity reveals disparittes in the pay of other employees that are not explained by
application of the criteria set out above, the City will take such remedial actions as arc
appr{)priate consistent with paragraph A above.

2. Review of Non-Flat Rate Salaries

A) During the term of this Stipulation & Order as described in Section [V.A,
above, the City, through the Parks' Chief Financial Officer and Dircctor of Personnel,
shall continue to review the non-flat rate salarics of Parks employees. Such reviews will
take place 1) at the time of new hires or promotions into positions, at which time the
saluries of incumbent employees in the same position with comparable responsibilitics
shall be reviewed for unjustified disparities, and 2) as ongoing reviews bascd on their
own abservations and teedback from managers. Among the factors to be included n the

review are a) the terms of apphicable bargaining agreements, b) the safaries of incunibent
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employees in the same title and with comparable job responsibilities, ¢) Parks tenure, d)
prior work expericnce, ¢} prior merit increases, f} longevity increases, and ) other pay-
related factors as applicable. The review will include ethnicity data as reflected in the
PMS database in order to ascertain whether any pattern of differential treatment based on
ethnicity exists.

B} Whenever the rcview conducted reveals dispanties in pay that are not
explained by application of the criteria se¢t out above, the City will take such remedial
actions as are appropriate consistent with the standards and procedures outlined in
paragraph | above.

3. Reports

The City will retain copies of the final reports created as part of the studies
conducted pursuant to this part. All Reports for studies conducted during any calendar
year subjeet to this Stipulation & Order will be completed by March 15 of the foliowing
vear, cxcept that reports for the final year of the Stipulation and Order will be finalized
by two months prior to the end of the third year of the Stipulation & Order.

VIiI. INJUNCTIVE RELIEF - EEQ INVESTIGATIVE PROCESS

A. EEO Policy

Parks agrees that the provisions of the New York City Equal Employment
Oppeortunity Policy are binding on Parks in all respects and this policy is incorporated
herein in its entirety.

B. EEO Post-complaint Follow-up

Nine {9) to cightcen (18} months after the filing of a internal EEO complaint of
race, color or national origin discrimination, the EEQ Officer or his designee shall use his

best efforts to contact the complainant to determine whether the eomplainant believes that
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he has been retaliated against for having filed the EEQ complaint and if the response 1s
affimative, the basis for believing that retaliation has occurred. Parks’ EEQ officer or
his designee will investigate all complaints of retaliation. Best efforts in this comtext
shall mean using all available means of contacting the complainant and persuading him o
respond voluntarily to all questions concerning any alleged retaliation.

C. EEO Ceunselors

l. EEQ Counselors who bhave other regularly assigned duties shall be
selected by the EEO Officer taking into consideration input and recommendations of the
Advisory Committee, which may also have input in how the EEO counselors function.
Parks will use its best efforts to make the services of EEO counselors more responsive to
cmployees, including insuring that individuals designated as EEO counselors receive
training and have sufficient time and availability to provide effective counseling and are
cvaluated on their performance in this role.

2. EEO counselors will receive training from the central EEQ office with
regard to their responsibilities, how to doeument complaints to insure that they are
recorded on the central complaint tracking systemm and how to conduct initial
investigations of complaints, how to interact with the central EEO office, and how to
mform complainants about the procedures involved in resolving their complaints, and
what recourse complainants may have to outside agencies and the statutory time periods
involved for filing.

3. EEO counselors shall have no authority to resolve complaints on their own

as all resclutions must come from the Central Office.

3]
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1X. INJUNCTIVE RELIEF FOR CERTAIN NAMED PLAINTIFFS

Effective upon the Final Approval Date of this Stipulation & Order, the salaries
and/or provisional civil service titles of Kathleen Walker, Angelo Colon, Henry Roman,
Odessa Portletie, and Elizabeth Rogers will be adjusted as specified in Exhibit 5. These
salaries and provisional civil service titles shall not preclude prometions and salary
increases oceurring in the future, including in the period up to and including the Final
Approval Date of the Stipulation and Order.

Further, effective upon the Final Approval Date of this Stipulation & Order,
David Ray will be transferred from Quecns to the Bronx,
X. MONETARY RELIEF

A. Class Settlement Amount

The City will pay a total of $11,869,856.25 in settlement of monetary claims of
Class Members, exclusive of attorneys’ fees and expenses. The funds will be allocated in
the following manner:

1. Promotion Fund A total of $4,951,013.88 will be paid in settlement of
promotion claims (“Promotion Fund™). Of that total, $2,970,156.70 will be paid as back
pay, $432,084.65 will be paid as prejudgment interest and $1,548,772.53 will be paid as
compensatory damages.

2. Pay Fund A tetal of $5,804,886.12 will be paid in settlement of pay
claims ("Pay Fund™). Of that totai, $3,518,242.72 will be paid us back pay, $901,660.20
will be paid s prejudgment interest and $1,384,983.20 will be paid as compensalory

damages.
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3 Retaliation Fund A total of $563,956.25 will be paid w sctilement of
retaliation claims (“Retaliation Fund™). This entire amount will be paid as compensatory
damages.

4. Service Awards-Named Plaintiffs  $50,000 will be paid 1o each of the
cleven named plaintiffs as awards, for serviees provided to the class and for any
inconvenience, pain, suffering and other non-pecumary loss experienced as a result of
having been a named plaintiff in this action. Each of the named plaintiffs will, in
addition, reccive any share of the promeotion, pay or retaliation funds for which they meet
the eligibility requirements set forth below.

B. Pension Treatment of Awards

Amounts received by class members as “back pay” pursuant to the Final Award
List created under this Stipufation & Order will be treated as pensionable amounts, but
compensatery damages, interest and incentive awards will not be.

C. Duties of Claims Administrator

[N There shall be a Claims Administrator whose duties will consist of
administering that portion of the menetary scttlement allocated to the Class Settlement
Fund as described below, including the following matters, as described more fully below:
(1} issuing notice to Class Members describing this Stipulation & Order and the right to
object or opt out of the settlement; (2) locating Class Mcembers whe are no longer
employed by the City; (3) distributing Releases to, and receiving executed originals of
same from Class Members; (4) establishing and administering the Class Settiement Fund
and upon conclusion of the process, closing the Fund; (5) paying all federal income tuxes
owed by the Class Settlement Fund, (6) determining eligibility for awards on the basis

of information provided by counsel for the parties and the plaintiffs’ labor economist; (7)
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supervising the calculation of amounts of awards; (8) writing and muiting checks for the
compensatory damages and interest amounts, and 1ssuing and filing all appropriate tax
forms and statements; (9) developing procedures and responding to questions from Class
Members about this Stipulation & Order and the procedures contained hercin including
the use of a toll-free number; {10) creating a database of Class Members who have filed
timely and valid claims.

2. The City agrees reasonably to facilitate administration of the class
settlement fund by, among other things, obtaining and providing to the Claims
Administrator, non-privileged information, data, documents and records in the City’s
possession or otherwise reasonably retrievable by or accessible to the City, which is
relevant and appropriate to facilitaie the administration of the settlement fund. Within
thirty (30} days after Final Approval of the Stipulation and Order, the City shall designaie
an individual {including telephone and e-mail contact information) to whom inquiries and
requests relating to or arising in connection with the administration of the class settlement
fund may be referred by the Claims Administrator. The City's determination as to the
rcasonability, relevance and appropriateness of such requests shall be conclusive, The
City shall notify the Claims Administrator regarding any such determination.

D. Establishment of Class Settlement Fund

1. The Claims Administrator will apply for a tax ID number and take all
necessary steps for the timely creation of the class settlement [und account (“CSFA™)
prior to the forty-fifth day from the Firal Approval Date of this Stipulation and Order.

2. Provided that the Claims Adminmstrator has given to the City the Employer
Identification Number for the Class Settlement Fund, a completed W-9 Form and bank

routing information for the trust fund account, the City will) within 45 (forty-five) days of
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the Final Approval of this Stipulation and Order, cause to be depostted in the CSFA the
sum of $4,831,456.83, less specific deductions nade for Liens {as defined below). The
pross amount to be deposited represents the total of projudgment interest and
compensatory damages to be paid pursuant to Part A, above. In the event an appeal is
filed from the Order of Final Approval of the Stipulation and Order, payment of the
amount to be deposited by the City into the class settlement fund account shall be
deferred and, in such event, the City shall deposit the sum in the class settlement fund
account within 45 (forty-five) days of the Effective Date as defined herein.

3. Interest accruing to the class scttlement fund account from the date of
deposit of the funds provided in paragraph 2, above, through a date 10.5 months from the
date of such deposit (“the Initial Interest Period”) shall be used to pay the costs of and
expenses of administration and distribution of funds incurred by the Claims
Administrator and the plaintiffs. Costs and expenses shall include all costs and expenses
of and incurred by the Claims Administrator, including, but not limited to, federal income
taxes payable on the interest earned in the CSFA and costs for the services of plaintiffs’
fabor cconomist in assisting the Claims Administrator. If costs of distribution, together
with federal income taxes, do not equal or exceed the total amount of CSFA interest
accrued during the Initial Interest Period, any excess will be paid to the City Comptrolier,
Any intcrest earned beyond the Initial Interest Period will be paid to the City
Comptroller.

4, The (laims Administrator will trcat federal income taxcs as the first
priority lor payment, and therefore, shall, on a quarterly basis, set aside an amount

sufficient to pay all federal income taxes owed by the Trust on interest carned to date.
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The Claims Administrator shall pay all federal income taxes on a quarterly basis. The
City Comptroller shall have the right to inspect and copy all tax forms (and workslheets),
and the monthly bank statement of the CSFA. The Claims Administrator will provide to
Class Counse! and the City Comptrolier a menihiy statement of cxpenses paid. The City
will not be responsible for federal taxes, penaltics or interest.

E. Withholding of Amounts for Liens

1. Plaintiffs will provide to the City a complete list of Class Members believed by
plaintiffs to be eligible to receive any awards under this Stipulation & Order on or before
the thirtieth (30th) day preceding the Faimess Hearing. Within sixty (60} days of the
receipt of such list, the City will review the list for the purposc of identifying any persons
with child support, recoupment liens {i.c., liens for public assistance payments made in
error), state and federal tax levies and Higher Education Loan Liens (federal & state),
restraining notices or orders and judgment liens (“Liens”). The City will deduct from the
total amount paid into the CSFA, for each Class Member who 1s subject to a Lien and
whosc name appears on the October 28, 2007 List as eligible for an award of
compensatory damages or interest, an amount which equals the amount owing under the
Liens, but in no event shall the amount deducted for each Class Member exceed the
Qctober 28, 2007 estimate of the total compensatory damages and interest awards for the
Class Member subject to a Lien, as supplemented to include all categories of
compensatory damages and intercst.  The City will provide a list to the Claims
Administrator of the names of Class Members subject to Liens and amounts withheld
(“First City Licn List.”).

2. Subsequently, after the complction of the process of receiving Releases from

cligible Class Members as described below, the Claims Administrator will provide «
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revised list of Class Members for the City to review to identify any additional Licns
against any persons on the list. {"Prelimmary Award List™), The Claims Administrator
will, at the same time, provide the City with a breakdown, by year, of cach Class
Member's back pay amount in the form attached as Exhibit 6.

3. The City will have forty-five (45) days from receipt of the Preliminary Award
List to review the list for addstional Licns or increases in Lien amounts and provide a list
of names and amounts to be withheld by the Claims Administrator from any award
{“Second City Lien List.”™) to the Claims Administrator. Based upon the information
provided in the Sccond City Lien List, the Claims Administrator shall prepare the Final
Award List.  The Claims Administrator will pay over to the City the lien amounts
identified in Second City Lien List within fifteen (15) days of the its receipl of the
Second City Lien List.

4. In the event that the Lien amounts deducted from the CSFA in accordance with
paragraph X. E. {1} & (3) ar¢ insufficient to satisfy the Liens against a particular Class
Member’s awards, the City shall have the right, consistent with applicable law, to deduct
any remaining Lien balances as of the date of payment of the back pay awards from that
(Class Member’s back pay award.

F. Eligibility Criteria & Allocation Plan

1. Promotion Fund To be eligible to receive a share of the Promotion Fund,

it is necessary for a Class Member (1) to have been employed for 2 minimum of six (6)
months during the Class Period (May 24, 1997 — June 30, 2004) and (i) 1o have
completed at least two years of Tull-time work experience with Parks prior to June 30,
2004 and (iii) not to have received two or more Wage Promotions during the Class

Period. City records will be conclusive with respect to a Class Member's dates of
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employment.  All Class Members meeting these cligibility requirements will share
cqually in the Promotion Fund. However, no person otherwise ehigible ander the terms of
this paragraph will be cligible to receive a share of the Promotion Fund if a state or
federal court has dismissed or ruled adversely on promotion claims raised by the Class
Member, or the Class Member has scttled a state or federal court action raising promotion
claims, unless the dismissal was to permit the Class Member to pursue claims in this
action. Further, however, if plaintiffs’ regression analyses conducted for the plaintiffs in
support of their clatms in this action, show estimated losses for a time period not covered
by the state or federal court action, the Class Member may recover for such time
period(s) within the Class Period.

2. Pay Fund To be cligible to receive a share of the Pay Fund, it is
necessary for a Class Member to have held a position in a non-flat rate title during the
(lass Period, and be shown to have experienced a deftciency in pay, when compared to
the average pay of Caucasian employees in the same civil service or in-house job titles, as
shown by plaintiffs’ regression analyses conducted for the plaintiffs in support of their
claims in this action, including the analysis conducted for the mediation of this lawsuit.
{(hereinafter “Estimated Pay Damages.”) City records will be conclusive with respect to
job positions heid by a Class Member. If those regression analyses show that a Class
Member has experienced a loss for any year of the Class Period (May 24, 1997 — June 30,
2004), the Class Member 1s eligible for a share of the Pay Fund. Any Class Member
whose Estimated Damages are greater than SO but less than S1O0O will receive a
minimum gross award of $1,000 (back pay and prejudgment interest combined) and

proportionate distributions descnibed below will be caleulated so that no recovery from

30



Case 1:01-cv-04437-DC-MHD Document 207 Filed 05/15/08 Page 34 of 59

this fund (prior to applicable deductions) shall be less than $1,000. Employces receiving
mrore than $1,000 wili receive a proportionate share of the back pay and interest amounts
based upon the proportion of their Estimated Pay Damayes to the total Estimated Pay
Damages. However, no person otherwise eligible under the terms of this paragraph will
be cligible to receive a share of the Pay Fund if a state or federal court has dismissed or
ruled adversely on pay claims raised by the Class Member, or the Class Member has
settled a state or federal court action raising pay claims, unless the dismissal was to
permit the Class Member to pursue claims in this action. Further, however, if plaintifts’
regression analysis shows Estimated Pay Damages for a time period not covered by the
state or federal court action, the Class Member may recover for such time period(s}
within the Class Period.

The compensatory damage component of the Pay Fund will be distributed on the
basis of a formula providing recoveries ranging from 30 to $5,250, factored upon the
basis of the amount of Estimated Pay Damages as shown by plaintiffs’ regression
analyses. That formula is subject to adjustment based upon the total number of eligible
claimants at the time the Claims Administrator makes the final calculations of amounts
payable to Class Members following the mailing of notices to the class and the opt-out
period. The Claims Administrator will adjust cach of the formula amounts to adjust for
increases or decreases in the number of class mernbers receiving awards.

3 Retaliation Fund To be cligible to receive a share of the Retaliation
Fund, it is necessary for a Class Member to have filed (i) a charge of discrimination
alleging race, color and/or national origin discrimination or (11) a charge of retaliation

arising Irom the filing of a charge of race, color and/or pational origin discrimination or
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(1)) a charge of retaiiation ansing from opposition to practices alleged o be
discriminatory on the basis of race, color andsor national origin. Such charge must cither
iave been filed by the Class Member between May 24, 1997 and the Prehminary
Approval Date or if filed prior to May 24, 1997 but not eariter than Junuary 1, 1997, the
charge must have remained pending after May 24, 1997, Itis sulficient for purposes of
cligibility under this paragraph that the charge was filed internally with the Parks
Dcepartment or externally with the New York City Commission on Human Rights, the
New York State Division of Human Rights or the United States Equal Employment
Opportunity Commission.  Eligibility wili bc based upon contemporancous written
documentation. However, no person otherwise eligible under the terms of this paragraph
will be eligible to receive a share of the Retaliation Fund if a state or federal court has
dismisscd or ruled adversely on any claims of retaliation that were raised by the Class
Member in the court litigation, unless the dismissal was to permit the Class Member to
pursue claims in this action, or unless, subsequent to such court ruling, the Class Member
has filed a subsequent charge of discrimination or retaliation meeting the cligibility
requirements sct out in the first sentence of this paragraph. Further, in order to be eligible
to recover a share of the Retahation Fund, any Class Member whose cligibility is based
solely upon a discrimination charge as described i subpart (i) of the first sentence of this
paragraph shall be cligible only 1if he or she files a statement with the Claims
Administrator aftirming the Class Member's belief that he/she experienced retaliation at
the Parks Department after filing the charge of discrimination.  No such assertion s
required tor Class Members meceting the chgibility eriteria established in subparts (ii)

andior (ii1) of the first sentence of this paragraph, L.¢.. those whe filed retaliation charges.



Case 1:01-cv-04437-DC-MHD Document 207 Filed 05/15/08 Page 36 of 59

Each Class Member cligible for a share of the Retaliation Fund shall reccive an
equal share of the fund.

4, Final Determination of Eligibility The Claims Administrator will muke
the final determination as to whether a Class Member meets the eriteria for eligibility for
an award under each of the funds established herein.

G, Procedures for Distribution of Funds

The Claims Administrator shall use his best efforts to deliver requisite notices,
including the Class Notice and Releases to all Class Members. These efforts will include
re-mailing notices and Releases to any Class Member whose mailing is returned as
undeliverable. Class Counsel’s determiination whether the efforts of the Claims
Administrator in this regard constitute “best efforts” shall be conclustve.

1. Mailing of Notice of Settlement and Fairgess Hearing On the

basis of the list of Class Members provided by plaintiffs to the City on October 28, 2007,
the City will provide to the Claims Admunistrator the last known addresscs of Class
Members within fifieen (15) days of the Preliminary Approvai of the Stipulation and
Order. The initial mailing to Class Members will consist of the Notice to Class Members
of Settlement and Fairmess Hearing (*Class Notice”} (attached hereto as Exhibit 8). The
Class Notice will include information regarding eligibility and a preliminary estimate of
amounts of awards for each eligible Class Member. The Claims Administrator will mai!
such notice, first class mail, within twenty-one (21) days of the receipt of Class Member
addresses from the City,

Class Mcmbers who wish to file an objection to the settlement agreement, or o

Opt-out. shall {ile such objections or Opt-out notices within forty-five (43) days from the
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mailing of the Class Notice, but in no cvent later than ten (10} days prior to the Fairess
Hearing.

2. Mailing of Notice to Eiigible Class Members Within twenly-

one (21) days of the Effective Date, the Claims Administrator will mai! to eligible Class
Members a Release in the form attached hereto as Exinbrt 7. The Claims Administrator
will also provide a self-addressed prepaid envelope for the retumn of the Release. The
Release shall be retumed within forty-five (45) days from the daie of postmark of the
mailing of the Release.

3. Claims Administrator Follow-Up

The Claims Administrator will have up to one-hundred-twenty (120} days from
the due date for return of Eligible Class Member Forms to address any defects mn the
Release forms {e.g. where there (s no signature or incomplete information on the form)
and to conduct re-mailing & fracing of mail to eligible Class Members that is
undeliverable and to contact e¢ligible Class Members who do not respond to mail
containing the Release Form.

Upon the completion of all reasonable efforts to contact eligible Class Members,
or the passage of one hundred twenty (120) days from the duc date for retum of Release
Forms (whichever is sooner), the Claims Administrator shall have an additional thirty
(30) days within which to address defects in the Forms. At the end of such period, the
Claims  Administrator will provide the originals to the Citv.  Class Counsel’s
determination whether the cfforts of the Claims Admunistrator in this regard constitute

“reasonable clforts™ shiall be conclusive.
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The Claims Administrator ghall have an additional thirty (30} days in which to
complete the process of determining cligibtlity and calculating individual awards.  As
neeessary, the Claims Administrator witl confer with plaintiffs™ labor cconomists and/or
Ctass Counsel to resolve any ambiguities with respect 1o individual calculations, or, as
necessary, 1o obtain calculations for any Class Member’s claims not previously addressed
in plaintiffs’ regression analyses. As noted above, the Claims Administrator’s
determination of cligibility and the amount of awards will be final and not subject to
appeal.  The City will cooperate with the plaintiffs and the Claims Admibustrator 1o
assure the broadest possible distribution of funds to eligible Class Members.

The Release shall contain language by which the eligible Class Member affirms
that he/she is a Class Member. Morecover, the Claims Administrator will require those
cligible for a share of the Retahation Fund pursuant to Paragraph X(F)(3) above, but who
did not file a claim of retaliation, to complete a statement affirming the Class Member’s
belief that he/she experienced retaliation at the Parks Department after filing histher
charge of discrimination,

Each eligible Class Member's share of the respective funds will be determined
once the Claims Administrator and Class Counsel are satisfied that all rcasonable cfforts
have been made to locate eligible Class Members and Release Forms have been received.
Each eligible Class Member who has not opted out and has timely submitted a Release
pursuant to the procedure set forth above shall receive the amounts caleulated according
to the distribution formulas set forth above, subject to deductions for Liens as provided
for in Scction X above, Upon comipletion of those caleulations, the Claims

Administrator will provide to the City a list of awards by {und (promotion, pay and
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retaliation) which includes (1) Class Member name, (ii) social sccurity number and (ii1)
back pay amount. (“Fmal Award List”} The Claims Administrator will also provide to
the City a scparate statement of back pay amounts to be pawd to cach Class Member, with
a breakdown by vear in the form attached as Exhibit 6.

H. Watver of Confidentiality & Access to Records of Lawsuits

Any Class Member who seeks to recover an award under this Stipulation & Order
and who has previously maintained his own lawsuit against defendants alleging race,
color or national origin discrimination, or retaliation for having filed a charge of race,
color or national origin discrimination, and has settled the lawsuit on confidential terms,
will be required, upon request of the Ciaims Administrator, to provide a copy of any
Court Order granting summary judgment or otherwise dismissing the action and/or any
settlement agreement if such documents are in the possession of the Class Member and to
sign a waiver of confidentiality permiiting the City to provide to the Claims
Administrater and Class Counsel a copy of any such Settlement Agreement. If the Class
Member fails to provide available copies of such Orders or agreements, or fails to sign
the applicable waiver, the Claims Administrator may find that the Class Member is
ineligible to recover any funds under thits Stipulation & Order.  However,
notwithstanding the foregoing, the Class Member is presumptively entitled to recover an
awird for any time period he/she is otherwise eligible under the terms of the distribution
formulas set forth above, for any period following the date of entry of any order of
dismissal in the Class Member's lawsuit.

The City separately waives any claim of confidentiality with respect to any such
settlement agreements for the limitgd purpose of providing copies to the Claims

Administrator and Class Counsel solely for the purpose of determining the Class
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Member's eligibility {if any) for relief under this Stipulation & Order. Class Counscel and
the Claims Administrator will treat the terms of any such agreements as confidentinl and
will uge the mformation only for the purpose of calenlating awards under this Stupulation
& Order. The City will also make its best efforts to provide copics of any order of
dismissal of any lawsuit known by the City to have been filed by a Class Member raising
claims of race, color or national origin discrimination during any part of the Class Period,
or retaliation related to claims of race, color or national origin discrimination during any
part of the Class Peried.

L Records of EEO Filings

The City will make its best efforts to provide to the Claims Administrator and
Class Counsel writien documentation of intermal or external EEQ charges to assist in the
determination of eligibility for awards under the Retaliation Fund. That documentation
will be provided as soon as possible, but no later than fiftcen (15) days after the Final
Approval of this Stipulation & Order.

J. Payment by City of Back Pay Amounts

1. The City will be responsible for the payment to Class Members of all back
pay amounts and service awards less all applicable payroll deductions and Lien
deductions, if any. The City will make individual back pay and service award paymients
to Class Members using a supplemental payroll that coincides with a regular pay period
for Parks. The payments will be made over two payrolls starting on the third Parks pay
date following the reccipt of the Final Award List from the Claims Administrater,
Payments will not be made during payroll periods occurring during the months of
Ociober and November. Required employec deductions for federal, state, and local taxes,

employee retirement account contributions, Medicare taxes and any other routine payroll
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deduction required by law, as determined by the City, and Licn amounts, if any, as
defined herein, shall be deducted from back pay and service awards.

2, The City will provide an nemized statement of gl deductions made with
cach back pay and service award. The City will provide 1o Class Counsel, within 10
business days of payment to Class Members, a report of all checks issued to Class
Mcmbers, showing net amounts paid and deductions taken, together with such other
information as to enable Class Counsel to understand the amount of the award paid.
Neither Class Counsel nor the Claims Administrator shall be responsible for calculating
the applicable taxes or withhelding or reporting to the government any amount so
withheld

K. Distribution of Compensatory Damages & Interest Awards by Claims
Administrator

The Claims Administrator will be responsible for paying out to Class Members
from the CSFA all amounts calculated as prejudgment interest and compensatory
damages pursuant to Part A, The Claims Administrator will cause the payment to be
made by first class mail within 30 days, or as soon as practicable after completion of the
Final Award List. The Claims Administrator will provide each recipient a 1099 form and
a statemient identifying the amounts distributed from each fund.

Any amounts designated as interest shall not be subject to withholding and shail
be reported by the Claims Administrator to the IRS. The amounts paid for compensatory
damages shall not be subject to withholding and shall be reported to the IRS. The Claims
Administrator wili by responsible for {iling all apprepnate forms including tax forms
relative to the management of the money deposited into the CSFA and the distribution of

those amounts to Class Members,
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L. Survival of Claims

Rights and claims hercunder shall survive the death of Class Members. If a Class
Member who is eligible to receive monctary relief under this Consent Decree is deceased
at the time of the distribution of awards, the amount payable to such deccased Class
Member shall be paid to the appropriate representative of his/her estate.  If the Claims
Administrator determines, after rcasonable opportunity has been given, that there is
insufficient information or proof regarding the deceased person’s estate to permiit such
payment, the deceased person’s share shall be distributed in accordance with the terms
provided for the distribution of unclaimed shares or returmed checks.

M. Unclaimed Shares/Uncashed Checks

In the event of opi-outs and unclaimed shares known to the Claims Administrator
prior to the final calculation of amount of awards, the Claims Administrator wili
distribute any total amounts resulting from such unciaimed shares proportionately
amongst the other eligible Class Members receiving awards under the applicable
monetary fund. If a Class Member fails to cash an award check within one hundred
eighty (180) days following the date of the check, then the Claims Administrator and the
Uity will issue supplemental checks of $250 each to award recipicnts, in order from
lowest to highest in terms of total awards, until the excess funds are exhausted. The
Claims Administrator will determine cligibility for supplemental chiecks, payable cither
by the Claims Administrator or the City. In the event the Claims Administrator must
choose between Class Members receiving cqual total awards, the Class Member with the
lower sacial security number will reecive priority for the payment of supplemental

checks.,
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For any checks issued by the City and not cashed within 180 days, the City wil!
advise the Claims Admunistrator of the total of the gross amounts involved, and the
Claims Administrator will provide the City with a list of the next available Class
Members who, pursuant to the procedure described in the preceding paragraph, would be
¢ligible for supplemental checks of $250. Only Class Members cligible to receive a back
pay award will be cligible for receipt of a supplemental check of $250 from the City.

N. Report from Ciaims Administrator & the City

Within thirty (30) days of the distribution of the moniegs from the monetary funds
established above, the Claims Administrator and the City shall furnish an accounting of
all distributions to the Court with copies to counsel for the class plaintiffs and the
defendants.  The accounting provided by the Claims Administrator at this time will
include a breakdown, by year, of each Class Member’s back pay amount.

XL PROCEDURES FOR NOTICE TO THE CLASS OF SETTLEMENT AND
FAIRNESS HEARING

Al On the basis of the list of Class Members provided by plaintiffs to the City
on Qectober 28, 2007, within fifteen (15} days of the Preliminary Approval of this
Stipulation and Order by the United States District Court, the City wiil provide to the
Class Counsel and the Claims Administrator, the last known addresses of Class Members.
The Claims Administrator will make his best cfforts as i1s customary to locate all Class
Mcembers based upon lists of namces and last known mailing address provided to him by
the City, Within twenty-one {(21) days of receipt of the Class Mecmbers® names and
addresses, the Claims Administrator shall previde notice to the members of the Class, in
the form attached hereto as Exhibit 8 (“Class Notice™).  Class Members will be given

notice of the terms of the settloment agreement, their opportunity to object to the
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setilement and/or opt-out of the class and the date of the fairness hearing. The notice to
Class Members will include a preliminary determination of ecach Class Member's
cligibility to receive a monetary award under any of the funds, and, if a Class Member is
determuned to be eligible, a prehminary estimate of the range of such an award. As set
torth in paragraph XIV((), the parties agree to request that the Court schedule the
fairness hearing at the carliest practicable time on or after seventy-five (75) days from the
Preliminary Approval of this Stipulation & Order. Class Members will also be given
notice of their obligation to notify the Claims Administrator of any changes in their
matling address,

B, The Claims Administrator will provide for publication of a notice of the
settlement and the faimess hearing in no fewer than three newspapers. Within twenty-
one (21) days of the Preliminary Approval Date, the Claims Administrator wifl complete
arrangements for publication of the notice.

XI. OPTOUTS

A, Opt-Out Procedure

Any Class Member who chooses to opt-out of the class and thercby receive no
monetary benefits from this Stipulation and Order may do so only by filing an “Opt-out”
Statement in the form described below and mailed to the Claims Admimstrator,
Settlement Services, Inc., 2032-D Thomasville Road, Tallahassec, Florida 32308,
postmarked no later than ten (10) days beforc the fairness hearing. To opt out of this
lawsuit, a Class Member must submit the following Opt-out Statement containing his/her
full name, address, date and sighature sworn to before a notary public:

“T am a Class Mcember in the lawsuit of Wright v, Stern. | understand that in

choosing to opt out of the class and settlement in this case, | will not be entitled to Ay
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money under the scttlement. 1 also understand that if [ file a scparate lawsuit or other
legal procecding:
e 1 may lose my case and reccive nothing:
e [t may take several years to obtain any money or other relief, if [ receive any
relicf at all;
« [ may have to pay my own attorneys’ fees and the costs of litigation;
+ [ may obtain less money than [ can get under this settlement;
s 1 also understand that, if the Court approves the scttlement, (lass Members
who do not opt out may be eligible to receive a monetary payment under the
settlement. [ still choose to 6pt out and to be excluded from the settlement.
The Claims Administrator shall stamp the date received on the original of any
Opt-out Statement and serve copies on Class Counsel and Counsel for Defendants no
later than five (5) business days prior to the date of the Fairness hearing. The Claims
Administrator will also file the date-stamped originals with the Clerk of the Court no later
than five (5) business days prior to the date of the Faimess hearing. The Claims
Administrator shall retain copies of all Opt-Out Statements until such time as the Claims
Administrator is relieved of its duties and responsibilities under this Stipulation & Order.

B. Rescission of Class Member Opt-Quts

The parties recognize that some class members who initially submit Qpt-out
forms secking exclusion may, upon further reflection, wish to withdraw or rescind such
Opt-out Statements.  The parties agree that Class Members shall be permitted to

withdraw or rescind their Opt-out Statements by submitting a “Rescission of Opt-out”
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Statement to the Claims Administrator.  The Rescission of Opt-out Statement shall
inciude the following language:
“[ previously submitted an Opt-out statement secking exclusion from the
class monetary settlement. [ have reconsidered and wish to withdraw my
Opt-out statement. | understand that by rescinding my Opt-out [ may be
cligible to receive an award trom one or more of the funds and may not
bring a separate legal action against the defendants seeking damages.

The Claims Administrator shall stamp the date received on the originzl of any
Rescission of Opt-out Statement and serve copies on Class Counsel and Counsel for
Defendants no later than two (2} days after receipt thereof. The deadline for filing a
Rescission of Opt-Qut Statement 1s fifteen {15) days after the Faimess Hearing. The
Claims Administrator shall refain copies of all Rescissions of Opt-Out Statements until
such time as the Claims Adminstrator is relieved of dutics and responsibilities under this
Stipulation & Order.

Xiil. CITY OPTION TO VOID AGREEMENT

The City may unilaterally declare this settlement null and void and shall not be
obligated to comply with any of the terms of this Stipulation and Order upon the
occurrence of either of the events described 1n Sealed Exhibit 9, filed with the Court
under seal concuirently with this Stipulation & Qrder. The City shall inform Class
Counsel prior to the date of the Fairness Hearing whether it believes it is entitled 1o
exercise this clause and whether it is considering doing so and shall exercise this clause,
1l at all, not later than thirty (30} day alter the Faumness Hearing.  For purposcs of this

provision, "Ciass Member” is defined as those individuals who were identificd as Class

43



Case 1:01-cv-04437-DC-MHD Document 207 Filed 05/15/08 Page 47 of 59

Members on the list of Class Members provided by plaintiffs to the City on October 28,
2007,
X1V, PROCEDURES FOR FAIRNESS HEARING

A Subject to approvai by the Court, the parties hercby agree to the following
procedurcs and schedule for notice to Class Members and submission of this Stipulation
and Order 1o the Court for approval pursuant to Rule 23(e) of the Federal Rules of Civil
Procedure.

B. At the time this Stipulation and Order is submitted to the Court, the parties
cach agree to opine to the Court that it is fair, reasonable, and adequate to the Class as a
whole, within the meaning of that phrase eontemplated by Rule 23{e) of the Federal
Rules of Civil Procedure. Counsel for the parties shall request prompt judicial approval of
this Stipulation and Order as written.

C. The parties agree to request that the Court schedule a hearing to determine
whether this Stipulation and Order is fair, reasonable, and adequate to the Class as a
whole {the “Fairness Hearing™), as required by Rule 23(e) of the Federal Rules of Civil
Procedure, at the earliest practicable time on or afier seventy-five (75) days following
Preliminary Approval of this Stipulation & Order.

D. Any Class Member who wishes to object to the terms of this Stipulation &
Order, or its implementation, shall be required to submit to the Court, not later than ten
(10) days before the faimess hearing {the “Cutoff Date™), which will be stated as a “date
certain” in the Notice of Proposed Class Action Scttlement and Fairness Hearing mailed
to the Class, a written statemient of any objections, with copies to counsel for both partics,

The statement shall comport with the procedures set forth in the Notice of Proposed Class
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Action Seufement and Fairmess Hearing. The statement shall contain the individual’s
name, address and telephone number, along with a statement of his objeetion(s) to the
Stipulation & Order and the reason(s) for those objection{g). and an ¢xpress statement of
whether the Class Member wishes to speak at the Faimess Hearing,

E. Any attorney retained by an individual Class Member at his own cxpense
to submit objections and/or appear at the Faimess Hearing on his behalf must, not later
than the Cutoff Date, identify himself in writing to the Court, submit written abjections,
with copies to counsel for both parties, and state expressly whether he desires to speak at
the Fairness Hearing. The statement shall comport with the procedures set forth in the
Notice of Proposed Class Action Settlement and Fairness Hearing. Objections raised at
the Faimess Hearing shall be limited to those matters addressed in timely written
objections.

XY. RELEASES

A, Named Plaintiffs
The Named Plamntiffs agree that they will not opt-out of the class, will not object
to the settlement and will accept the scttlement amounts calculated in accordance with the
allocation plan described in Section X,
B. Release of Claims
I Release of Claims by Class Members. Except with respect to
any persons who have effectively exercised a right to opt out of this Stipulation and
Order, upon the Final Approval of this Stipulation and Order, and payment by the City as
deseribed i this Stipulation and Order, Defendants and their employees, supervisors,
managers and agents shall be fully relcased and forever discharged from any and all

dividual andior class-wide claims, demands, charges, actions, complaints, rights and
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causes of action, suits, damages, liabilitics, assessments, judgments, costs, losses, debts,
obligations and expenses, of any and every nature whatsoever, whether sceking monetary
and/or cquitable relicf of any sort, whethier or not known, by the Class Representatives,
Charging Parties, or Class Members ("Releasors™), and the Releasors’ representatives,
agents, heirs, estates, executors, administrators, successors and assigns, which arise out of
conduct from May 24, 1997 through the Prcliminary Approval Date relating to race, color
or national origin discrimination against African-Aniericans or Hispanics with respect to
promotions, recruitment, job classification and assignment, salary and compensation,
resource and funding allocation, racially hostile work environment, the miaintenance of a
segregated workforce, and retaliation for asserting civil rights or opposing civil rights
violations, any terms and conditions of employment that were or could have been raised
in this action under any federal, state, city or local law prohibiting race, color or national
origin discrimination, whether statutory, regulatory, pursuant fo local law or ordinance, or
at common law against Defendants. As used in this release, ¢laims “for monetary relief”
shall include all claims for economic or non-economic monetary damages of any kind
including, without limitation, interest, compensatory and punitive damages. This release
shall survive the expiration of the term of this Stipulation and Order. This release does
not operate to release any rights, benefits or claims to benefits under New York City's
retirement plans, health plans or other benefit plans and fringe benefit programs.
2. Release of Named Plaintiffs’ Claims. Upon Final Approval of

this Stipulation and Order, and payment by the City as described in this Stipulation and
Order, lor and in consideration of the mutual promiscs, terms and conditions by and

between the Named Plaintiffs and Defendants set forth herein, the su fficiency of which
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consideration is expressly acknowiedged, the Named Plaintiffs and cach ol their
representatives, agents, heirs, estates, executors, administrators, succossors or assigns,
whetlicr secking monetary and/or equitable relief of any sort, do hereby Tully, finally and
forever release and discharge the Defendants and their employcees, supervisors, managers
and agents from any and all individual and’or class-wide claims, demands, charyes,
actions, complaints, rights and causes of action, suits, damages, liabilitics, asscssments,
Judgments, costs, tosses, debts, obligations and expenses, of any and cvery nature
whatsoever, whether seeking monetary and/or equitable relief of any sort, whether or not
known by tie Class Representatives, Charging Parties or Class Members, that they have
had, now have, or may have from May 24, 1997 to the Preliminary Approval Date,
arising in any way out of the alleged facts, circumstances and occurrences underlying
those atlegations of violations of Title V11 of the Civil Rights Act of 1964, 42 U.8.C. §
2000e, et seq., as amended (“Title VII™), the Civil Rights Act of 1981, as amended in
1991, 24 U.S.C. §§ 1981 and 1983, the New York Constitution, the New York Human
Rights Law, the New York City Human Rights Law, and the New York City Charter that
were asserted or might have been asserted by or on behalf of the Named Plaintiffs against
Defendants either in the class action complaint filed in this action or in the charges filed
by the Named Plaintiffs with the Equal Employment Opportunity Commission (“EEOC™)
or the New York State Human 1f?”{ights Division or the New York City Commission of,
Human Rights. As used in this release, claims “for monetary relief™ shall include all
claims for cconomic or non-cconomic monctary damages of any kind including, without
limitation, interest, compensatory and punitive damages. This Release shall survive the

expiration of the term of this Stipulution und Order. This release does not operate to
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release any rights, benefits or claims to benefits under New York City's retirement plans,
health plans or other benefit plang and fringe benefit programs.

C. Requirement and Effect of Releases

No individual, including the Named Plaintffs, shall be entitled to any distribution
from the Sctilement Fund unless and untif he has executed and submitted a Release i the
form attached as Exhibits 7 and 10. Al claims of Class Members cligible to receive a
monctary award under this Stipulation & Order are releasced and discharged as of the date
of the delivery to the City of the Final Award List, whether or not the Class Member has
signed a Release. In the event the City and/or the Claims Administrator has withheld
amounts from the award to an eligible Class Member who does not sign a Releasc, the
amounts withheld will be paid by the City toward the satisfaction of the Liens.

XVI. REPORTING & MONITORING

A. The City will provide to plaintiffs’ counsel the following documents and
information evidencing its performance of the terms of this Stipulation & Order:

1} Training materials used in the training (“VAT training”) provided panel
interviewers who participate in the VAT process for titles of Recreation Center Manager
and above m Reereation, PRM and above in M&O, and Director and above in
Administration and Capital, Parks’ EEQ Officer and advisors/counselors; [Section V1.
The City will provide such materials upon their initial use and subsequently only if
substantive changes are made in the training materials;

2} Names of persons who received VAT training,

3 Standard nstructions provided to interviewers in advance of the
interviews: [Section V-A] The City will provide such instructions upon their initial usc

and subscquently only if changes are made in the standard instructions;
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4) Scoring system adopted for VAT titles of Recreation Center Manager and
above in Recreation, PRM and above in M&O, and Director and above in Administration
and Capital; [Scction V-A]  For the titles of Recreation Center Manager and above in
Recreation, PRM and abeve in M&O, and titles above director in Administration and
Capital, the City will provide scoring systems upon their initial use and subscguently only
tf changes are made in the scoring system. For director titles, the City will provide the
scoring systems upon request of Class Counsel;

5 Sconng information reported to the sclecting official after a panel
interview process; [Section V-A]

6) Summary memorandum reflecting the results of the City’s annual adverse
impact study including data on job titles, names of applicants, ethnicity of applicants, and
names of persons selected; [Section V-C1

7 Summary report of any content validity study conducted by Parks;
[Section V-]

8) An outline of training materials used in the training program similar to
Parks 40; [Section VI-A]

9 Copies of announcements used to publicize the opportunity to apply for
such training program; [Section VI-A]

10y Names of applicants for the “Parks 4G™ training program; [Scetion VE-A]

11} Names of persons sclected for the “Parks 407 training program; [Section

12} Final reports concerming all pay studies; [Section VII-B]
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13)  Summary Mcmo or Chart reflecting EEO post-complaint follow-up;
[Section VI This Summary Memo or Chart shall be provided to Class Counsel as pan
of the annual reporting cycle.

14)  PMS data for Parks in the format provided to the experts in this litigation.
The City will provide this data annually on March 31, Two months prior to the
expiration of the term of this Stipulation & Order, the City will provide a final update of
the PMS data. It the PMS data is not retrievable as such due to systems changes,
modifications, or replacements, the City will provide the same data, lo the extent
available, in the City’s successor format.

B. For the term of this Stipulation & Order, the City will retain all postings and
“Job Appointment Packets” created pursuvant to the Parks Department’s Policy for
Posting and Filling Job Vacancies and will make such available to plaintiffs’ counsel for
inspection and copying upon reguest.

C. The City will produce all reports and other materials required to be produced
by the terms of this Stipulation & Order annually on March 31, or such other date as
mutually agreed upon by the parties within thirty days of the Final Approval Date. The
City will produce the reports and other materials for the final 12 months of the threg-year
period referred to in Section [V (A} two months prior to the end of that period, or such
other date as mutually agreed upon by the parties within thirty days of the Final Approval
Date. Notwithstanding the foregoing, any content validity study produced in the third

year of this Stipulation and Order will be produced within 30 days of its completion.
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XV, MISCELLANEQUS

A. Before any payment 1s made to an individual Class Member, the Class
Member shall execute and deliver o the Claims Administrator all documents deemed
necessary by counsel for the parties, including without limitation, exgcuted releases and
stipulations of dismissal with prejudice in pending individual actions, all in a form that 1s
satisfuctory to counsel.

B. The City agrees not to assert any liens, other than Liens as defined above,
which the City itself may have respecting a Class Member and/or the Class Member's
award(s} from the funds established under this Stipulation & Order.

C Counsel for the partics agree that they will take all reasonable steps to
cnsure that this settlement is approved by the Court and becomes effective.

D. If any collateral challenge to this settlement or Stipulation and Order
arises in a court, the parties are obligated to inform one another of such a challenge and
defend cach and every term.

E. The Named Plamntiffs, Class Counsel and the Defendants and the Office of
the Corporation Counsel each agree that they shall use their best efforts to defend this
scttlement and Stipulation and Order from any legal challenge, whether by objection,
appeal or collateral attack.

E. Any amendments or modifications to this Stipulation and Order shall be in

wnting and signed by Defendants’ Counsel and Class Counsel on behalf of their

respective clicnts,
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G. Only Class Counsel may bring a motion to enforce any provision of this
Stipulation and Order, including a motion alleging a violation of the Supulation and
Order or for contempt.

H. The partics shail attempt to resolve informaily any dispuie, concerns, or
perecived violations that may anise under this Stipulation and Order. To that end, Class
Counsel will notify Defendants’ Counsel in writing of any perceived instances of non-
compliance by the Parks Department with the Stipulation and Order's terms. The partics
also agree to meet and confer in good faith to discuss such matters and try to resolve
them prior Lo any party seeking court intervention.

L If Class Counsel has reason to belicve that Defendants have violated the
terms of this Stipulation and Order, it shall notify counsel for Defendants, in writing,
thirty (30) days prior to bringing any motion to enforce the Stipulation and Order,
including a motion for contempt, provided however, it may give less notice if it
demonstrates to the Court that an emergency nced prevented it from giving the thirty (30)
days notice and that the amount of notice it did give was warranted under the
circumstances.

J. Any application to the Court in connection with this Stipulation and Order
shall be on notice to Defendants and Named Plaintiffs.

K. Nothing contained herein shall be deemed to be an admission by
Defendants that they have in any manner or way violated the rights of any person or
cntity, as defined in the constitutions, statutes. ordinances, rules or regulations of the
Lmited Stales, the State of New York, or the City of New York or any other rules,

regulations or by-lasws of any department or subdivision of the City of New York.

A
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L. The partics agree that this Stipulation and Order is subject to Rule 408 of
the Federal Rules of Evidence. It is therefore the parties’ understanding hat the
Stipulation and Order is not admissible to prove Defendants” hubility for any of the
mdividual or Class Claims that allege that Defendants engaged in a pattern or practice of
discrimination against African American and Hispanic employees on the basis of their
race, color or national origin with respect to promotions, recruitment, job classification
and assignment, salary and compensation, resource and funding allocation, ractally
hostile work environment, in maintaining a segregated workforce, and by retaliating
against cmployees who assert their civil rights,

M. The terms and conditions contained herein do not constitute an official
policy or practice of the City of New York for purposes other than enforcement of this
Stipulation and Order.

N. Copies of all notices, correspondence, reports or documents required to be
provided by one party to the other under this Stipulation and Order shall be mailed to:

Cynthia Rollings
Beldoek Levine & Hoffman LLP

99 Park Ave.
New York, NY 10016-1503

Lewis M. Steel, Esq.
3 Park Ave., 29th Floor
New York, NY 10016

Robert H. Stroup, Esq.

NAACP Legal Defense and Edueation Fund, Inc.
99 Hudson Stregt, Suite 1600

Now York, NY 10013

The City of New York Law Department

100 Church Street

New York, NY 10007-2601

Attn: Chief of Labor and Employment L.aw Division
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O. Each party acknowledges that it has not relied upon any representations,
warranlics or statements of any nature whatsoever, whether written or oral, made by any
person, except as specifically set forth herein and that this Stipulation and Order
represents the entire agreement of the parties. No prior agreements, oral representations
or stutements shall be eonsidered a part of this Stipulation and Order.
XVHLATTORNEYS’ FEES AND COSTS

The City will pay plaintiffs’ attomeys’ fecs in the following amounts: NAACP
Legal Defense and Educational Fund, Inc., -- $1,500,000; Beldock Levine & Hoffiman,
LLP -- $3,440,000, Lewis M. Steel (and associated firms) -- $3,040,000, and Steve
Goldman -- $20,000. These amounts were agreed upon after negotiations between the
parties and were based upon the plaintiffs’ counsels’ contemporaneous time records, and
consideration of what would constitute a reasonable fee given the history of this litigation
and applicable legal precedent.

The City will also pay plaintiffs’ expenses of litigation in an amount totaling
$996,999.79. This amount, too, was agreed upon after negotiations between the parties
and is based upon actual costs incurred by the plaintiffs’ counscl. This total includes,
among others, the plaintiffs’ expert witness fees.

The City will issue one check to the NAACP Legal Defense & Educational Fund,
Inc., for plaintiffs’ attorneys’ fecs and expenses of litigation, and LDF will be responsible
for disbursements of those amounts in accord with the agreement of plaintiffs’ counsel as
to their allocation.

The City will pay the amounts agreed upon for fees and costs within 45 days of

the Final Approval Date of this Stipulation & Order, or, if an appeal is filed frem the
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Order of Final Approval, within 45 days of the Effective Date of this Stipulation &
Order, Each of plaintiffs’ counsel will provide a release relating to their professional
services in this action in a form agreed upon by the parties, no later than 45 days prior to

the date provided herein for payment of attorneys” fees and expenses.

IT 1S SO ORDERED. this /3™ day of M“-:} . 2008,

DENNY CHIN,
United States District Judge

AGREED TO:

For Zi Plaintiffs:
|
e ﬂ"\J{«p

CYNTHIA ROLLINGS

Beldock Levine & Hoffman LLP
99 Park Ave.

New York, NY 10{)16 iS{)3 -
crollings@blh

LE'MS M S’I’EEIJ Esq/
3 Park Ave., 29th Floor
New York, NY 10016
ls@outtengolden.com

o eI T,

ROBERT H. STROUP, Esq. |

NAACP Legal Defense and Education Fund, Inc.
99 Hudson Street, Suite 1600

New York, NY 10013

rstroup/@naacpldforg
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For the Defendants:

MICHAEL A, CARDOZO
Corporation Counsel of the City of New York

av: (ol M Wﬁﬁ

KATHLEEN M. 'OMFREY, Edy.
SHERRI R. ROSENBERG, Esqf~
100 Church Street )
New York, N.Y. 10007-2601 ¢
kcomfrey(@law.nyc.gov
shrosenb@law.nyc.gov
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