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PRELIMINARY STATEMENT

This is an appeal from the approval of settlement agreements between

the class of Marisol plaintiff children and the City and the State. The appeal is

taken by six members of the plaintiff class ("the Joel A objectors" or "Joel A

plaintiffs" or "appellants"), who seek to represent gay, lesbian, bisexual and

transgendered foster children. The Joel A. plaintiffs filed their own lawsuit for

damages in January, 1999 and simultaneously filed objections to the Marisol

settlements on the grounds that those settlements' terms would preclude the Joel

A plaintiffs from also pursuing their suit for systemic equitable relief, at least for

the next two years. At the fairness hearing on the Marisol settlements, the District

Court permitted the Joel A objectors to intervene for the limited purpose of

appealing from the Court's approval of the settlements.

The Marisol settlement with the City ("City Settlement"), which was

reached only on the eve of trial after two and a half years of hard-fought

discovery, takes a system-wide approach to reform of the New York City

Administration for Children's Services ("ACS") (728-54).1 Rather than imposing

specific tasks to give specific relief to one or another category of children, the City

Settlement establishes an Advisory Panel of distinguished child welfare experts

who are to make a rigorous review of ACS's reform efforts in five major practice

Numbers in parentheses refer to pages of the Joint Appendix.
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areas, make public recommendations for any changes or additions, and make

subsequent reviews to determine if ACS is acting in good faith to continue

reforming its operations and performance in those areas. If the Panel should find

that ACS is not acting in good faith, the City Settlement establishes a streamlined

mechanism for the Marisol plaintiffs to bring the issue to the District Court. ACS

has agreed to give the Panel complete cooperation and unfettered access to all its

documents and personnel for these reviews. In return for this unprecedented

openness, and in order to be able to evaluate its operations candidly and to

implement the Advisory Panel's recommendations without being subject to

potentially conflicting court decisions on the same topics, ACS bargained for

assurances that its operations will not be disrupted by new system-wide lawsuits

brought by Marisol class members during the term of the agreement, which

concludes December 15, 2000.

Thus, the City Settlement contains not only the standard releases of

injunctive claims based on past events, but also covenants by the plaintiff class not

to sue for system-wide equitable relief based on events occurring during the two-

year term of the agreements. Damage actions or individual suits for injunctive

relief tailored to individual plaintiffs are not barred at any time.

The Joel A objectors grandiosely frame their appeal argument as a

choice between solving a major social problem - the long-awaited reform of the

-2-
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New York City child welfare system - and "upholding the institutional values of

the courts," citing Georgine v. Anchem Products. 83 F.3d 610, 617 (3d Cir.

1996), aff'd. sub nom. Anchem Products. Inc. v. Windsor. 521 U.S. 591 (1997).

That frame does not fit these facts. Nor does Anchem dictate the result of, or

even an approach to, this appeal.

The institutional value that the objectors purportedly seek to uphold

seems to be the proper definition of a plaintiff class in the context of a settlement.

They complain that the Marisol class is so diverse that (a) it should have had

separate representation of its subclasses in the settlement negotiations, Appellants'

Brief ("App. Br.") Point I; and (b) the Marisol named plaintiffs lacked standing

to assert the claims that the Joel A members of the class now want to assert in a

separate lawsuit and therefore the Marisol plaintiffs could not adequately represent

them in the Marisol litigation or its settlement; App. Br. Point II-B. They also

object (c) that these "unrepresentative" negotiators accepted overbroad covenants

not to sue, without adequate consideration, in that the consideration did not include

specific relief for the Joel A class members; App. Br. Points II-A, II-C, HI.

These objections are unsound and come too late. Unlike the purely-

for-settlement class in Anchem. supra, the Marisol class was certified early in the

litigation, and certification was upheld by this Court long before settlement was

even on the horizon. Defendants, both City and State, argued vigorously at that

-3-



time that the proposed class was too diverse for a proper class action, citing many

of the same cases and making many of the same arguments that the Joel A

objectors make now. Marisol A. v. Giuliani. 126 F.3d 372, 376-78 (2d Cir.

1997). After considering these arguments, this Court found that, since plaintiffs'

injuries all derive "from a unitary course of conduct by a single system" (126 F.3d

at 377), a single class is appropriate even though the injuries differ in nature. The

adequacy of the named plaintiffs as representatives of the class was also

specifically upheld, with this Court explaining: "Plaintiffs seek broad based relief

which would require the child welfare system to dramatically improve the quality

of all of its services.... In this regard, the interests of the class members are

identical." Id, at 378.

Thus, the objectors' arguments that the class was too diverse for the

named plaintiffs adequately to represent the Joel A plaintiffs and their claims have

already been decided and denied. That decision is the law of the case and there

is no reason to revisit it now. See Point H-A, infra.

Objectors' remaining argument, that the negotiators settled for

inadequate relief without sufficient consideration, appears to be a divergence in

philosophy between Joel A counsel and Marisol counsel over what relief would be

"adequate" for the entire class. The Joel A objectors would have preferred a

specific injunction directed to their own issues, rather than the system-wide reform

-4-



that class counsel chose as the more effective approach to ensuring benefits to all

categories of plaintiffs in the class. The District Court exercised its discretion in

approving the systemic settlement, based both on the statements and submissions

at the fairness hearing and also on the Court's own decades-long experience with

other piecemeal, and largely failed, approaches to reform of the New York City

child welfare system. The covenants not to sue were perfectly lawful, and here,

were necessary in order to get the concessions from defendants that will allow the

system-wide reform package to be implemented. See Points I, II-B, infra.

Since all the requirements for approval of a class-action settlement

have been met, the District Court's discretion in approving the settlement should

be upheld. See, Point I, infra.

ISSUES PRESENTED

1. When the settlement of a class action, whose certification was

litigated and affirmed during the litigation, is challenged by certain plaintiffs who

now argue that the class is too diverse and the named plaintiffs lacked standing to

represent them, does the District Court abuse its discretion by following the law

of the case and upholding the settlement as adequately negotiated?
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2. When the parties to a class action settlement agree on an

approach to reform of defendant agency's entire infrastructure, which includes

limited covenants not to sue for systemic equitable relief on the class action issues

during the two-year settlement term, does the District Court abuse its discretion

by approving the settlement over objections from a group of plaintiffs who would

prefer a different type of remedy, without such covenants?

STATEMENT OF FACTS

A, The Marisol Litigation

1. Complaint and Class Certification

On December 12, 1995, eleven children filed a complaint entitled

Marisol A et al. v. Giuliani, et al.. alleging that they had been injured by various

aspects of the New York City child welfare system and seeking declaratory and

injunctive relief, including a Court-appointed receiver and unspecified injunctive

orders, but not damages (10, 77-189).

Two days later, on December 14, 1995, the plaintiffs moved to certify

a class (10), defined as "[a]ll children who are or will be in the custody of the

New York City Administration for Children's Services ("ACS"), and those
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children who, while not in the custody of ACS, are or will be at risk of neglect

or abuse and whose status is or should be known to ACS."2

Defendants vigorously opposed class certification, and also moved to

dismiss the majority of the claims asserted in the complaint. The District Court

(Robert J. Ward, J.), denied the motion to dismiss, for the most part, and granted

certification of the class, in an order dated June 18, 1996 (17, 190-253).

Judge Ward later certified for interlocutory appeal the portion of the

June 18 decision dealing with class certification and defendants appealed to this

Court, which accepted the appeal as of September, 1996 (18-20). Plaintiffs

opposed the appeal as untimely sought, all the way to the Supreme Court, which

denied certiorari: the appeal was argued and this Court's opinion issued in

September, 1997. Marisol A. v. Giuliani. 126 F.3d 372, 375 (2d Cir. 1997).

This Court affirmed certification of the class as proposed, and further directed the

District Court to certify subclasses for purposes of trial management. IcL (37).

Thereafter, three subclasses were proposed by plaintiffs and

ultimately, after motion practice, approved by the Court (43, 53, 56, 60, 422-40).

2 In January, 1996, Mayor Giuliani created a new child welfare agency,
the Administration for Children's Services ("ACS"), to replace the former Child
Welfare Administration ("CWA"). By order dated March 12, 1996, all references
in the Marisol litigation to CWA were replaced with ACS, and ACS's
Commissioner Nicholas Scoppetta was substituted for CWA's Kathryn Croft (16).
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Subclass Three includes all children in the custody of ACS, and lists the named

plaintiffs representing each of the subclass's seven stated legal issues, which

include issues of appropriate placements and services for foster children of all

types (426-27). (The Joel A objectors concede that they are members of Subclass

Three (1369).)

2. Discovery; Motion Practice Raising Issues of Standing

For two and a half years prior to settlement of this litigation, ACS was

subject to far-ranging system-wide discovery, much of which was the subject of

motion practice (17-57). Some 200 days of depositions were taken, including

depositions of all of ACS's executive staff as well as many lower-level

caseworkers, supervisors, and managers. In response to equally wide-ranging

document requests, ACS produced over 100,000 documents and answered more

than two dozen sets of interrogatories, covering all aspects of ACS's operations

from 1994 to the present (968).

In May, 1997, plaintiffs moved by Order to Show Cause with a

Temporary Restraining Order for injunctive relief concerning conditions at the

ACS Pre-Placement Center, where'many children are processed for entry into

foster care (28). The City opposed, arguing, in part, that the Court lacked

jurisdiction over this claim because, since no named plaintiff claimed any injury

from Pre-Placement conditions, no plaintiff had standing to raise that claim (266).
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However, the District Court signed the TRO and the parties entered an Interim

Stipulation concerning Pre-Placement, which was ordered by the Court (32, 266).

As time went by, several of the individual plaintiffs had changes in

their circumstances as stated in the Complaint: Lawrence B died of ADDS, Marisol

A was adopted by her foster mother, Shauna D disappeared, Steven I aged out of

foster care (451). Early in 1998, City defendants moved to dismiss them on

grounds their claims were now moot and they lacked standing; the motion was

denied (51, 63, 451-61). Plaintiffs had already moved to intervene additional

plaintiffs Danielle J and Walter and Richard S, to exemplify claims of more recent

vintage or additional types of injuries; their motion was granted (43, 65, 442-49).

After plaintiffs had added additional counsel in May, 1997, they also noticed and

received discovery (over defendants' objections, denied at conferences in July and

December, 1997) on an additional 18 individuals, not representative plaintiffs, to

serve as further exemplars of various specific types of injuries and claims (28, 38).

In December, 1998, plaintiffs filed a motion to hold the City in

contempt of the Interim Order and Stipulation concerning Pre-Placement (40). The

City opposed and moved to vacate the Interim Stipulation, again arguing, in part,

that since no named plaintiff had been injured by conditions at Pre-Placement,

there was no representative plaintiff with standing to raise such a claim (41, 254-

368). After full briefing, oral argument, and a five-day hearing on the contempt
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motion, the Court found that the City was not in contempt. However, the Court

also denied the City's motion to vacate the Interim Stipulation and Order, holding

that it did have jurisdiction over the Pre-Placement claims because several named

plaintiffs had alleged injuries related to placement practices generally (61, 63, 369-

421, 470-88).

3. Trial Preparations

By mid-July, 1998, in preparation for the trial (then expected to start

on July 27, 1998), proposed findings of fact were prepared - 7 volumes, consisting

of over 2,700 pages, by plaintiffs; 2 volumes, over 300 pages, by the City, 1

volume by the State (64, 69, 489-543). The joint pre-trial order listed 133

witnesses for plaintiffs (many of them employees of the City and State), plus 12

experts, and hundred of witnesses for defendants, plus 13 experts (1418-19). The

District Court ordered the parties to limit their trial presentations to 300 hours each

- a total of at least five months (968, 1418).

The parties also filed proposed conclusions of law on the multiple

constitutional, statutory, and common-law claims asserted in the complaint (545-

628), as well as statements of the claims and defenses that remained to be tried

after the District Court's various rulings on interim motions to dismiss or add

claims (629-68). At the request of the District Court, the plaintiffs and the City
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defendants also filed briefs contesting the correct standards of review to be applied

to the evidence at trial (674-727).

B, The Marisol Settlements

1. Postponements of Trial Date

Two days before trial was to start, the parties informed the District

Court that settlement discussions had begun. The Court granted a one-week trial

adjournment (669-71). A week later, the parties sought and were granted a further

adjournment to September 16, 1998 (672-73). On September 16, the District

Court further adjourned the trial to October 6 (70); on September 28, the date was

extended to October 8 (70); on October 8, the trial was adjourned without date

(71). Pre-trial conferences, reporting on progress toward settlement, were held

on October 15, 19, November 18, 20, 30, and December 2, 1998 (71). On

December 2, the City and State filed their Settlement Agreements (71, 728-79).

2. The City Settlement

The City Settlement was informed, in part, by the parties' knowledge

of the types of injunctive relief entered against other child welfare agencies around

the nation, as well as their own experience in New York City with Wilder v.

Bernstein, 78 Civ. 957, S.D.N.Y., which was settled in 1988 but had never

achieved its intended results (730, 1355). The City Settlement begins with an

acknowledgment of some of the substantial steps toward system-wide reform taken
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by ACS in the short time since its creation, and acknowledges that "continued

reform" will be "substantially advanced" through the "novel and innovative

resolution" contained in the City Settlement (731).

The major innovation of the City Settlement was creation of an

Advisory Panel of four distinguished child welfare experts who agreed to

personally undertake a two-year review of ACS, make public recommendations for

any necessary changes or additions to its reform efforts, and do periodic

assessments of its progress (733-39). Most significantly, ACS agreed to cooperate

fully with the Panel's investigations, and to give the Panel full access to all

"information, documents, and personnel as it may request" (734). If the Panel,

in its periodic reviews, finds that ACS is not acting in good faith in any area, the

plaintiffs may bring the matter to the District Court for relief, with the Panel's

report as prima facie evidence (739-40).

Before coming to this agreement, the parties had asked the Panel

members to do a "test run" by completing an initial report in one large area of

ACS's operation - "permanency issues" (how to decide whether a foster child

should be returned home or adopted'or trained for independent living, and how to

implement the chosen goal most effectively and quickly) (734-35, 1354). The test

run convinced ACS that the Panel members were trustworthy and constructive and

would help build on and continue the progress already being made, rather than
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requiring ACS to leave its reform agenda unfinished and start over with some

different agenda (734, 1363).

The City Settlement specified four additional areas for the Panel's

review, including foster care placement, monitoring the private agencies who

provide foster care services, tracking front-line caseworkers, and supervisory

performance (735). The City Settlement specifically provides that if the Panel

observes or learns about other ACS areas that it believes need attention, it can

incorporate them in its review, either formally or informally (735-36).

The parties recognized that litigation and adversary procedings are not

the most effective or efficient way to achieve reform, and the City Settlement

minimized such activities so far as possible (739, 1355, 1362). (As noted above,

if the Advisory Panel finds that ACS is not acting in good faith in any area under

its review, further litigation will result on that issue.) (739-40).

Further minimizing the litigation approach to reform, and recognizing

the shortcomings of long-term court supervision from experience with the long-

running Wilder case,3 the parties also agreed to seek dismissal of that case. The

3 Wilder was originally brought in 1973 to eliminate race and religion-
based foster-care placements; its settlement decree in 1988 established numerous
special procedures to govern ACS's placement and initial child evaluation
processes. Its specifics were further expanded by judicial interpretations over the
years that, e.g.. regulated new ACS procedures (kinship foster care, Child
Evaluation Specialists) that did not exist when the consent decree was entered.
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City Settlement incorporates the principles established by Wilder into the Marisol

agreement, for Panel review and input as part of the placement topic (740-44).

If ACS was to receive guidance from the expert Panel and make its

operating decisions in light of the recommendations, with the possibility of being

hauled back to court if there was a finding of bad faith, it did not want to face the

possibility of additional systemic-reform lawsuits that might result in contradictory

orders during the settlement term. Therefore, in return for its agreement to open

itself to the expert Advisory Panel in this unprecedented way (and further to

minimize the distractions of system-wide litigation with which it was all-too-

familiar by then), ACS insisted that plaintiffs agree to covenants not to sue for

system-wide equitable relief during the term of the Agreement (746-47). That term

is scheduled to end on December 15, 2000 (745).4 Finally, the City Settlement

contains the usual release of all system-wide equitable claims (not damage claims

or individual equitable claims seeking only individual relief) that were or could

4 Technically, there are three covenants not to sue: U 41 parallels the
usual release of all claims (here limited to equitable claims) related to the Marisol
Complaint based on events up to the Court approval of the settlement; the
agreements in 11 42 deal with events that may occur during the two-year settlement
term. In 11 42a, plaintiffs agree not to seek systemic equitable relief for any such
events that are related to the narrower set of claims that were still in the case at
the time of the Pre-Trial Order, and in 11 42b, they agree to defer, until after the
term is up on December 15, 2000, suits seeking systemic equitable relief on claims
for events in the two-year term that are not related to the pre-trial order claims.
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have been stated in the Marisol Complaint based on events through the date of

Court approval of the Settlement (750-51). It also contains a release that will go

into effect at the end of the Settlement term, releasing any system-wide equitable

claims that were or could have been stated in Marisol (as limited by the Plaintiffs'

Statement of Claims to be Tried in the pre-trial order), based on events occuring

during the term of the Settlement (630, 751). Again, individual claims for

damages or for individual equitable relief are not released (751).5

3. Notice to the Class. Responses Received

After the District Court reviewed the settlements, it ordered that notice

be sent to the members of class, for comments by January 15, 1999 (71, 780-99).

Eight written comments were received, only three of them raising

direct objections (1299-1342, 1420). One of the objections came from the Joel A

plaintiffs, who filed their lawsuit on January 15, 1999, seeking specific injunctive

relief requiring ACS to provide placements and services specific to the needs of

5 The State Settlement's terms will not be described here, other than to
say that the State agreed to continue its oversight duties as to ACS by, inter alia,
establishing an oversight office in New York City dedicated to ACS (758-61), and
by making a series of case record reviews in various practice areas, which will be
provided to plaintiffs' counsel (766-67). The State also agreed to continue to
improve those aspects of child welfare practice that are its responsibility, including
the State Central Register which receives all initial calls of suspected child abuse
or maltreatment for transmission to local offices including ACS, and the statewide
computerized information system used by ACS (763-66, 768-69). The State
Settlement also contained the usual releases and a covenant not to bring systemic
equitable litigation during the term of the Agreement (775-76).
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gay, lesbian, bisexual and transgendered foster children, including training

supervisors to better protect this category of foster children from harm by their

peers and caretakers. The Joel A plaintiffs also submitted a memorandum in

opposition to the Marisol settlement on the grounds that it might be interpreted to

bar their class action, with a request to intervene in order to object to the

settlement for that reason (1341-43).

The parties thereupon submitted their comments supporting the

settlement, and opposing the Joel A. request and objections (912-1298).

4. Fairness Hearing

On January 22, 1999, the District Court held an all-day hearing on the

fairness of the proposed settlements (1350-85).

For the parties, speaking in support of the settlement were three of

plaintiffs' counsel, from three of the four firms that had represented plaintiffs; the

General Counsel from ACS, and an Assistant Corporation Counsel for the City;

the General Counsel for the State's Office of Children & Family Services, and an

Assistant Attorney General; and two attorneys representing foster care agency-

intervenors in the Wilder case (1351, 1352-58, 1360-66).

Other witnesses speaking in favor of the settlement were the president

of the Citizens Committee for Children, the director of an agency serving children,
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and the director of the Legal Aid Society (who also stated reservations about the

covenants not to sue; see Decision, infra) (1358-60, 1367-68).

Witnesses in opposition to the settlement were a grandfather of

children in ACS custody (who did not discuss settlement terms), the attorney for

the Joel A objectors, and a community representative from Harlem (who had not

read the settlements and spoke generally) (1365-66, 1368-74, 1382-83).

At the Judge's request, a representative of the Advisory Panel created

by the City Settlement Agreement testified in favor of the settlement, saying,

among other things, that he and the Panel felt they "anticipate having more power

to do good in the role that is set forth in this agreement than we would were we

to be invited to serve as receiver or as trustee of this agency" (1374-75), in part

because the Panel was "created by the mutual agreement of heretofore adversarial

parties" and also "demands that accountability for change and for agency

performance ultimately remain only [on] the City and the leaders it has appointed

to head ACS" (1375).

After argument on the Joel A objectors' motion to intervene, the

District Court endorsed the motion to the extent of granting intervention solely for

the purpose of appealing from approval of the settlement and noted that the

remainder of the motion had been withdrawn in open court (1344, 1382).
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At the conclusion of the fairness hearing, the Judge announced that he

found the settlements "fair, reasonable and adequate" and would approve them,

with a written opinion to follow and judgment to be settled (1383).

THE DECISION BELOW

The District Court issued its written opinion March 31, 1999 (1389-

1448). After reciting the history of the litigation and describing the City and State

Settlement Agreements and associated orders (1394-1415), Judge Ward discussed

the factors that led him to approve the settlements.

The Court began by noting that the basic considerations in assessing

whether the settlements were "fair, reasonable and adequate," are (1) a comparison

of the terms of the settlement against the likely result of a trial, and (2) an

assessement of the attorneys' vigor and experience and whether there appeared to

be any collusion or coercion in the negotiating process; he further noted that these

points are to be analyzed using nine factors set forth in City of Detroit v. Grinnell

Corp.. 495 F.2d 448, 463 (2d Cir. 1974) (the "Grinnell factors") (1415-17).

Judge Ward found that these factors were all met (1417).

First, the Judge found 'that the litigation was complex "with many

difficult and unsettled legal questions" (1417), raising concerns across the entire

spectrum of ACS operations (1418). Judge Ward noted that, with 20 years'

involvement in child welfare issues, he "would not hesitate to say that Marisol and
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Wilder present some of the most complex issues" in child welfare (1418). He

observed that the litigants had incurred substantial expenses in their extensive

motion practice and the contempt hearing; the trial would be extremely costly and

would last at least five months - the longest non-jury case before Judge Ward in

his 26 years - and would also involve extensive post-trial briefing (1418-19). He

concluded that the expense, complexity and duration factors weighed in favor of

approval of the settlement (1419).

Second, even with widespread and adequate notice to the class, only

eight comments were received, only three raising direct objections (1420). Third,

the Court noted that the parties entered settlement talks only at the conclusion of

discovery when they had ample data and a "thorough understanding of the

complexity of the issues and the strengths and weaknesses of their claims and

defenses" (1420-21).

Fourth and fifth, the Court found the risks of litigation were serious

enough that, even though plaintiffs "would present a compelling case," the

defendants would present both factual and legal arguments "sufficient to cause

serious deliberation by the Court"'(1422). Further, the relief that the Court

believed it would be able to grant was outweighed by the relief granted by the

settlements (1422-25). Because the City had already begun reforming ACS, and

the Court felt that no receiver could have done a better job than Commissioner
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Scoppetta, "the Court may not have been in a position to provide for more relief

than simply encouraging continued effort and improvement by ACS" (1423). The

Court was impressed with the City Settlement's provisions giving open access to

ths expert Advisory Panel on "a broad range of ACS's operations...including any

subjects that are related to the enumerated areas specified...and any additional

subject areas [the Panel] finds relevant" (1424), and the State Settlement's

establishment of a monitoring office solely for ACS (1423-24). The Court also

favorably noted the "streamlined procedure" to obtain judicial relief in case of a

Panel finding of bad faith by ACS (1424). The Court stated flatly that "these

voluntary Settlement Agreements are more favorable than any remedy that could

have been imposed by the Court at the end of a trial" (1425).

The remaining Grinnell factors were found either to weigh for

approval or to be addressed to damages and thus irrelevant here (1425-26).

The Court next found that the negotiations were conducted by

experienced counsel, at arm's length (1426-27). Judge Ward particularly noted

that plaintiffs' counsel, having litigated the Wilder case (before him (1432)) for

more than 20 years, "had first-hand Icnowledge of what approaches do and do not

improve the New York City child welfare system" (1427).

Finally, the Court considered the written objections, from the Joel A

plaintiffs (1433-42) and two other objectors (1442-46), as well as the written
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comments generally (1446-48). As to the Joel A objections, he noted first, that

they seemed to oppose a "basic tenet of the City Settlement agreement which the

Court finds to be an attribute favorable to the plaintiff class" (1436), namely, the

mandate to the Advisory Panel to review ACS's operations while being "also given

some discretion in the scope of the review" (1436).

Next, the Court rejected the Joel A objectors' arguments that the relief

provided by the settlements was either illusory or oppressive to the plaintiff class

(1436-38). The Court noted that the Advisory Panel's reviews will include

placement, contract agency performance in provision of services, and front-line

practices affecting all areas for children in ACS's custody - all of these being

issues for Subclass IJJ, of which the Joel A plaintiffs are members (1436-37). The

Court found no cause for concern in the lack of specific deadlines for the Panel's

reports; given its expertise and the overall time frame, this factor permits it

flexibility to fashion comprehensive reports (1438).

As to the objections to the covenants and releases, the Court stated

that it "has given considerable thought to these provisions and does not find them

to be unfair or oppressive" (1439). " Individual plaintiffs can sue at any time for

relief tailored to their concerns. Also, the Court found that it was reasonable for

the City to require some protection from class suits in exchange for its

"unprecedented" openness to the Panel (1439). In response to the Legal Aid
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Society's concerns about the covenants, the Court also reiterated its understanding

that individual equitable suits, and all damages actions, could still go forward

(1442-44).

As to the Joel A objection that no Marisol named plaintiff had standing

to represent the Joel A claims because none shared the same bias-related injuries,

the Court pointed out that "the adequacy prong of class certification...has already

been decided...and affirmed" (1441). "[Tjhere are numerous children who have

specific concerns regarding personal characteristics, attributes, conditions, or life

positions" including teenage mothers, or children who have placement problems

due to race or religion (1441-42). The named plaintiffs have standing to represent

all of them, and "the Court does not find the lack of a named plaintiff who is

identical to the proposed named plaintiffs in Joel A to be a reason to disapprove

of the Settlement Agreements" (1442).

For all these reasons, the Court found the settlements fair, reasonable

and adequate, and approved them (1448). Final judgments dismissing the Marisol

claims and retaining jurisdiction pursuant to the Settlement Agreements, and

dismissing the Wilder litigation, wefe entered March 31, 1999 (1449-54).
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ARGUMENT

POINT I

THE DISTRICT COURT'S FINDING THAT THE
CITY SETTLEMENT IS FAIR, ADEQUATE, AND
REASONABLE, BASED ON THE COURT'S LONG
INVOLVEMENT WITH THE CITY'S CHILD
WELFARE ISSUES, WAS A PROPER EXERCISE
OF DISCRETION AND MUST BE UPHELD.

A. Standard of Review

A District Court's approval of a class action settlement will be

overturned only on a clear showing that the District Court abused its discretion.

See, e.g.. Handschu v. Special Services Division. 787 F.2d 828, 833 (2d Cir.

1986), in which this Court explained: "The trial judge knows the litigants and the

strengths and weaknesses of their contentions and is in the best position to evaluate

whether the settlement constitutes a reasonable compromise." See also, Maywalt

v. Parker & Parsely Petroleum Corp.. 67 F.3d 1072, 1079-80 (2d Cir. 1995) (the

District Court's disposition is to be accorded "considerable deference").

B. Class Action Approval Standards Are Met.

Rule 23, FRCP, requires that a class action settlement be approved by

the court before it is effective. To approve a settlement, the district court must

find that the proposal is "fair, adequate and reasonable" to protect the interests of

the plaintiff class. County of Suffolk v. Long Island Lighting Co.. 907 F.2d

1295, 1323 (2d Cir. 1990); Maywalt. supra.
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In a suit seeking injunctive relief rather than damages, the major

factors that must be reviewed include (1) the substantive terms of the settlement

compared to the likely result of a trial, and (2) the negotiating process - the vigor

of the litigation, counsel's experience-level, and any coercion or collusion that may

have marred negotiations. Malchman v. Davis. 706 F.2d 426, 433 (2d Cir. 1983),

cert, denied. 475 U.S. 1143 (1986); Wilder v. Bernstein. 848 F.2d 1338, 1345 (2d

Cir. 1988). These factors are essentially distilled from a longer list applicable to

a damages settlement, as set out in Grinnell. supra. 495 F.2d at 463, and cited in

County of Suffolk, supra, 907 F.2d at 1323-24.

The District Court found, correctly, that all applicable factors favored

settlement. Appellants do not object to the Court's findings in most respects; their

objections will be discussed in Point II, infra. As to the substance of the

settlement agreements (measured by the Grinnell factors) and the negotiating

process, the Court's findings must be upheld, as briefly discussed here.

1. Grinnell Factors on Substance Are Met.

a. The Complexity. Expense, & Likely Length of the Trial

District Court Judge Robert Ward, with 20 years' experience in such

issues, found that the Marisol and Wilder cases (which have overlapping classes

and issues) "present some of the most complex issues in the child welfare arena"

(1418). The parties proposed some 3,000 pages of findings of fact and extensive
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conclusions of law, all hotly contested; even the legal question of the correct

standard of review of the facts had to be separately briefed. The Court was trying

to limit the trial to five months, which would still make it one of the longest non-

jury cases in the Southern District of New York. Expenses, both to the parties

and to the judicial system, of a trial of that magnitude would be enormous. This

factor is a strong weight in favor of approving the settlement. Malchman. 706 F.2d

at 430; GrinnelL 495 F.2d at 467.

b. Class's Reaction to the Settlement

The District Court noted that the notice to the class was widespread

and adequate, but that only eight comments were received, of which only three

directly objected to any part of the settlement. The current appellants, a group of

six foster children, were the only class members (rather than parents or other

adults) to object. None of the other 100,000-plus children in the class registered

any objections. Such lack of objection weighs for approval of the settlement.

Ross v. A.H. Robins Co.. Inc.. 700 F.Supp. 682, 684 (S.D.N.Y. 1988).

c. Stage of Proceedings and How Much Discovery Done

Discovery in this case was massive, with City defendants producing

more than 100,000 pages of documents and the parties taking some 200 days of

depositions. Both parties had also engaged experts - two dozen, between them -

who studied ACS and prepared detailed reports on many aspects of its operations.

-25-



Pre-trial submissions were completed. The parties were in position to know not

only the facts, but also the risks they faced in trying to establish their legal claims
•r

and defenses. Settlement occuring at this stage of a litigation is more likely to

represent a realistic and viable compromise than settlement at an earlier stage, and

is appropriate for approval for that reason. Grinnell. 495 F.2d at 453 (where

discovery had been conducted for three years and all pretrial motions were

completed, settlement was properly approved).

d. Risks of Establishing Liability

The District Court flatly stated that it could not "even begin to

accurately assess the possible outcome of this case" (1421). There were no

stipulated facts; all the thousands of proposed facts remained at issue. Although

the plaintiffs expressed confidence that they would prevail at trial, defendants were

sharply contesting the legal bases of plaintiffs' claims, on some issues pointing to

decisional law changes after the District Court's denial of their original motion to

dismiss (618, 620, 624-27, 707-08, 716-27). The District Court noted that

although the plaintiffs would present "a compelling case," the defendants'

presentations would be "sufficient to cause serious deliberation by the Court"

(1421-22). Clearly, the case was not the sure victory that objectors suggest it

would be, especially given the risks on the inevitable appeals (1362).
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The District Court correctly noted that it was not required to resolve

these issues, but to weigh the likelihood of plaintiffs' success against the relief

offered. It concluded that even if plaintiffs had a "strong chance of success at trial

with respect to liability" (1422), the relief granted in the settlement was sufficiently

favorable to weigh on the side of approval. This balance was correct. See, e.g..

In re Painewebber Limited Partnerships Litigation. I7l F.R.D. 104 (S.D.N.Y.),

aff'd. on opinion below. 117 F.3d 721 (2d Cir. 1997) (where legal issues were

hotly contested and many of plaintiffs' witnesses were defendants' employees and

thus hostile, settlement to avoid risks of litigation was approved).

e. Risks of Establishing Remedies

The District Court was particularly emphatic on this point, noting that

even if plaintiffs established liability, the Court was unlikely to be able to grant as

much relief as the settlements contain. The Court flatly stated that it "does not

find it likely" that plaintiffs would have been granted the receiver over ACS that

they sought, since "no receiver would do a better job than that done by the current

Commissioner of ACS, Nicholas Scoppetta" (1423).

The Court also noted that the City had already been working to reform

the child welfare system, and that it was likely the only remedy plaintiffs would

have received would be a declaration "encouraging continued effort and

improvement by ACS" (1423). The Court noted that the City Settlement's
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provision for a panel of experts, with unfettered access to ACS personnel and

documents in virtually its entire operation, goes beyond what the Court was likely

to have ordered. Later Judge Ward noted (doubtless in light of his long experience

with the Wilder litigation and its information-seeking activities), that such openness

was "unprecedented" (1439). He also pointed to the provision for a "streamlined

procedure" to seek judicial relief if the Panel finds that ACS is not acting in good

faith, with the Panel's findings as prima facie evidence of ACS's bad faith. Given

that these terms exceed what the Court would have granted in injunctive relief, the

settlement merits approval. Grinnell. 495 F.2d at 457 (where settlement granted

as much as the District Court's estimate of potential recovery, settlement was

correctly approved).

f. Risks of Maintaining the Class Through the Trial

The District Court noted that since class certification had been

affirmed and subclasses had been created as directed by this Court, it was unlikely

that the class would have been decertified during trial.6 This is not a class

certified only for purposes of settlement. Claims of overbreadth, and the alleged

lack of standing of some named plaintiffs, making them unrepresentative, had

6 Indeed, the only foreseeable decertification of the class would occur
if this Court disapproved the City Settlement on the grounds of class overbreadth
and lack of representativeness by the named plaintiffs, as objectors request.
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already been litigated; the court's decisions denying these allegations had become

law of the case for purposes of the trial. See, Point H.A., infra.

2. The Negotiating Process Meets Applicable Standards.

The conduct of the negotiations likewise weighs in favor of settlement.

The District Court is familiar with plaintiffs' counsel from having presided over

the Wilder case for the past 20 years, and found them to be "dedicated to and

highly experienced in children's issues" (1426). Further, during the two and a half

years of the Marisol litigation, the Court observed the contentious and always

adversarial interactions between plaintiffs' and defendants' counsel, and concluded

that the settlement agreements were reached "after extensive, arms-length

negotiations between experienced counsel" (1427). The Court also specifically

noted the "high level of experience that counsel for all parties have in child

welfare issues and litigation seeking institutional reform" (1427). These factors

led the Court to reject any inference of collusion or imbalance leading to coercion.

Appellants do not appear to be suggesting that counsel engaged in

improper collusion or coercion. Where there is no question of the attorneys' vigor

or experience in the issues negotiated, the District Court's finding that negotiations

were appropriately conducted should be upheld. E.g.. Malchman. supra. 761 F.2d

at 903-04.
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POINT II

OBJECTIONS TO THE CLASS DEFINITION AND
ADEQUACY OF REPRESENTATIVE PLAINTIFFS
AND THEIR AGREEMENT TO RELEASE OR
DELAY NEW SYSTEMIC LAWSUITS FOR TWO
YEARS IN EXCHANGE FOR TOTAL
INFRASTRUCTURE REFORM WERE RIGHTLY
REJECTED BY THE DISTRICT COURT.

The Joel A objectors, who are members of the plaintiff class, object

to one aspect of the Settlement agreements: the releases of past equitable claims

and the covenants by the plaintiff class not to sue for systemic equitable relief on

Marisol claims that ripen in the two years that the settlement agreement is in

effect. The Joel A class members apparently concede that the settlement precludes

them from immediately pursuing their lawsuit as an action for separate systemic

equitable relief on their particular issues. Appellants' Brief ("App. Br."), p. 27:

"The Settlement Agreements...prevent...Class members from ever seeking

systemic relief...for two years following the date of the Agreement."

They try to position their objection under the acceptable reasons to

object to a class action settlement by claiming that the settlement negotiating

process was flawed on account of an excessively broad definition of the class.

They argue that the class, even when broken into subclasses, is so diverse that the

named plaintiffs have different issues than they do and thus could not, and did not,

adequately represent them in settlement. App. Br. Points I, II-B. The result of
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this inadequate representation, they argue, is that the negotiators settled for

overbroad releases and covenants; they argue further that this concession was

based on inadequate consideration. App. Br. Points II-A, -C, IE.

The District Court considered all of these arguments and rightly

rejected them. That decision was well within the District Court's lawful discretion

and must be upheld.

A. The Class Definition and Adequacy of Its Plaintiffs Was Upheld on
Appeal and the Named Plaintiffs Adequately Represented the
Objectors' Subclass in Negotiations.

1. No need for separate subclass counsel.

One fallacy in objectors' argument is immediately apparent: although

their claim in Point I is that there was no showing that the subclasses were

separately represented in negotiations, that factor is irrelevant.

Objectors cite no authority requiring separate subclass representation

in settlement negotiations as a per se rule. The Anchem case, on which they

principally rely, dealt with a class certified solely for settlement purposes which

did not even have subclasses; the Supreme Court's decision was to refuse to certify

the class, not to order creation of separate subclasses, much less separate counsel.

(See further discussion of Anchem. infra, at pp. 34-35.) And neither of the cases

also cited (App. Br. at pp. 33-35), Holmes v. Continental Can Co.. 706 F.2d 1144

(11th Cir. 1983) nor General Motors Corp. Engine Interchange Litigation. 594
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F.2d 1106 (7th Cir.), cert, denied. 444 U.S. 870 (1979), required separate counsel

for subclasses in settlement negotiations. In both cases the issue was whether the

distribution of money damages was fair, especially where absent class members did

not get adequate notice to let them decide whether to opt out or to accept the

amount offered. In Holmes, the disputing parties did not challenge the injunctive

relief available to all (706 F.2d at 1146), but challenged the fact that eight named

plaintiffs got half the settlement fund (Id.), a type of "preferential treatment for the

named plaintiffs" (IcL at 1147) that the Court held calls for special scrutiny. In

General Motors, only one subclass was to receive benefits under the proposed

settlement and the other subclass did not even get notice of the settlement terms,

again calling for special scrutiny. Here, there is no disparity in benefits to be

scrutinized, since all class members benefit equally from the systemic reform

established by the City Settlement. Rather than protesting inequitable distribution,

the Joel A objectors seem to be asking for disparate special treatment for

themselves (a sub-set of a subclass) without regard to what will benefit the rest of

the class.7

7 Also, since all the Joel A plaintiffs are members of the same subclass
(children in foster care), any specific relief they seek, such as special placements
for their category of gay foster children, would conflict only with other foster
children in the same subclass, who might want special placements for other
categories (pregnant girls, retarded children, teen mothers). Separate negotiating
counsel for each subclass would not resolve such an intra-subclass conflict.
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Nor did the Joel A objectors' subclass, Sub-Class Three, fail to benefit

here, so as to call for special scrutiny of representation in the negotiating process.

Sub-Class Three is children in foster care; under the City Settlement, the Panel's

reviews will focus, inter alia, on placements, foster care services, and adequacy

of supervision, thus covering the major issues that this subclass raised. Compare,

the second through sixth issues in the District Court's listing of Sub-Class Three

issues (426-27), with the second, third, and fifth areas for Panel review (735).

That the Sub-Class Three members received substantial benefits is apparent from

the face of the City Settlement, whether or not they had separate counsel.

Appellants rely heavily on Anchem Products Inc. v. Windsor. 521

U.S. 591 (1997), and the Third Circuit opinion that it affirmed, Georgine v.

Anchem, 83 F.3d 610 (3d Cir. 1996), to argue that the Marisol class was

overbroad and that their issues were inadequately represented in the Marisol

settlement negotiations. But Anchem addresses a different factual and procedural

situation than Marisol and does not support any of appellants' arguments here.

The Third Circuit itself, in Georgine. distinguished the Anchem class

which it refused to certify from the'class it had certified by its previous holding

in Baby Neal v. Casey. 43 F.3d 48 (3d Cir. 1994) (on which this Court relied in

affirming certification of the Marisol class); 83 F.3d at 627. Anchem was a

products liability action seeking damages for up to two million potential claimants,
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all with different medical conditions and different exposures to the asbestos

previously manufactured by defendant companies. Class certification was sought

under FRCP 23(b)(3) opt-out provisions for a damages action, with a single class,

no subclasses. However, the proposed settlement in Anchem dictated specific

amounts of damages for numerous sub-categories, depending on the type of

medical condition and the date of its discovery. This distribution of damages put

the various categories of claimants in at least potential conflict with each other.

In contrast, Marisol. like Baby Neal. is a civil rights action seeking

unitary systemic reform, not individual damage awards. The Marisol class was

certified under FRCP 23(b) (2), seeking only injunctive relief for the class as a

whole, not individual awards for individual representative plaintiffs and other class

members. Thus no individual plaintiffs needed to opt out, or in, depending on

their individual trial strategies, as in Anchem.

Also, in Anchem. the proposed class was sought for purposes of

settlement only; no suit was even brought until a proposed settlement had been

negotiated, and no litigation was contemplated. But the Marisol class sought and

was granted certification early, and'was affirmed by this Court, in the midst of

ongoing hard-fought litigation. Thus it, unlike the class in Anchem. was subject

to adjustments (including creation of subclasses) as needed for trial management

purposes. And the Court's concern in Anchem. 521 U.S. at , 117 S.Ct. 2231,
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2248-49, that, without the lever of threatened litigation, counsel in settlement

negotiations lacked both incentive and tools to force more favorable terms for their

clients, is simply inapplicable here.

The Marisol settlement also differs sharply from that proposed in

Anchem. The Marisol settlement does not provide different categories of relief for

each sub-category of plaintiff. Rather, it takes the more basic approach of trying

to solve the alleged systemic infrastructure malfunctions that have contributed to

all the problems, including, e^g., a shortage of appropriate placements for several

categories of children in the plaintiff class. There is no provision in the Marisol

settlement, as there was in Anchem. for any category of plaintiffs to come forward

and prove that they qualified for a particular category of relief, with the potential

of reducing the awards for another category of claimants such as those who might

come later. Thus there can be no conflict over who gets the relief among the

Marisol class members, regardless of their subclass. They all get it equally.

2. Law of the Case Bars Revisiting the Class Definition or
Decisions on the Representative Plaintiffs' Adequacy.

What the objectors are really arguing is that the class definition itself

is too broad, even when broken into subclasses, and that the representatative

plaintiffs therefore could not adequately represent the Joel A claims. The Joel A

objectors specifically argue that the Marisol class representatives lacked standing

to litigate the types of claims asserted by the objectors, because the class
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representatives have not suffered the same types of injuries and thus lack a

personal stake in the outcome. Those arguments are barred here by the doctrine

of the law of the case.

The class definition and adequacy of the representatives to assert all

the diverse class claims was challenged in 1996 by defendants (but not by any sub-

group of plaintiffs) and was affirmed on appeal in 1997. The standing aspect of

the adequacy of representation issue was specifically reconsidered and again found

adequate by the District Court in mid-1998, over City defendants' objection to a

claim about the Pre-Placement center based on the fact that no named plaintiff had

suffered the precise injury stated by that claim. The Courts' decisions on the

breadth of the class and the adequacy of its representatives were law of the case

by the time the District Court had to rule on approval of the settlement.

The doctrine of law of the case "posits that when a court decides upon

a rule of law, that decision should continue to govern the same issues in

subsequent stages in the same case." Arizona v. California. 460 U.S. 605, 618

(1983); United States v. Adegbite. 877 F.2d 174, 178 (2d Cir. 1989). Law of the

case means that "when an appellate c'ourt has once decided an issue, the trial court,

at a later stage in the litigation, is under a duty to follow the appellate court's

ruling on that issue." Doe v. New York City Dep't. of Social Services. 709 F.2d

782, 788 (2d Cir. 1983). Law of the case also requires "adherence by an appellate
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court to its own decision at an earlier stage of the litigation," United States v.

Cirami. 563 F.2d 26, 33 n.6 (2d Cir. 1977). At either trial or appellate level, the

doctrine applies both to that which is expressly decided and also to "everything

decided by necessary implication," Fogel v. Chestnutt. 668 F.2d 100, 108 (2d Cir.

1981), cert, denied sub nom. Currier v. Fogel. 459 U.S. 828 (1982).

Here, this Court affirmed the District Court's certification of the

Marisol class, with its named representative plaintiffs necessarily deemed to be

adequate representatives for all the claims the class was asserting. City

defendants, in opposition to the class, specifically argued the same points that the

Joel A objectors argue now: that the class was too broad and had conflicts among

various categories of plaintiffs, and that the named plaintiffs did not adequately

represent all categories. Marisol A.. 126 F.3d at 376-78. Both the District Court

and this Court rejected defendants' arguments. IcL Once that ruling became law

of the case, the trial court could not, and this Court should not, reverse it.

Among the legal claims asserted by the Marisol plaintiff class, for

which representation was found to be adequate, were claims that ACS failed to

provide appropriate placements for all the categories of children in its care, failed

to provide appropriate services by appropriately trained staff, and failed to protect

children from harm, including physical abuse, while in care. These claims were

among those specified by the District Court when it created subclasses and
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designated which named plaintiffs represented each claim (426-27). The Joel A

objectors concede that they are in Sub-Class Three, children in foster care (1441).

The claims they assert in their lawsuit directly parallel the Sub-Class Three legal

issues described by the Court (426-27), for which representation was found

adequate.

Further, in line with this Court's direction to consider the viability of

various legal claims and the adequacy of the plaintiffs asserting them, the District

Court ruled on several defense motions to dismiss plaintiffs and/or claims. These

motions specifically raised the issues, now pressed by the Joel A objectors, of

whether variations in the injuries suffered by class members disqualifies the named

plaintiffs from representing the class for claims beyond those for their particular

injury. (The Joel A objectors argue that because no Marisol plaintiff was gay or

suffered bias-based abuse or discrimination in placement, such claims could not

properly have been raised in Marisol.)

First, the City opposed creation of subclasses with such broad claims,

objecting on the precise grounds that the Joel A objectors invoke here: the

Marisol named plaintiffs had not suffered the specific injuries to give them

standing to represent claimants under all the issues asserted. Next, the City

moved to vacate an injunction concerning the Pre-Placement center, again arguing

that since no Marisol plaintiff had suffered injury from having to stay overnight
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at the Pre-Placement center prior to placement, the Court lacked jurisdiction over

claims that Pre-Placement overnights violated the law (254-261; 265-68).

The District Court ruled against the City, holding that it was not

necessary that the harm to the representative plaintiffs "be identical to that of each

member of the class" (483). The Court found that several Marisol plaintiffs had

suffered injuries allegedly due to various aspects of placement covered by the

general heading of "inappropriate placements." For instance, Lawrence B alleged

that he had to stay too long in a "temporary" placement because nothing

appropriate was available for a child with AIDS (484); Darren and David F and

Steven I alleged they were placed where appropriate care or services were not

available or the placement was not age-appropriate (479-80); Walter and Richard

S alleged they were abused by a man living in the foster home with them (443).

The District Court concluded that it was not necessary, for standing, to have a

named plaintiff in each type of placement alleged to be harmful - including the

temporary placement provided by Pre-Placement center - or to have a named

plaintiff suffering from each type of problem handled in a placement facility (484-

86). The Court also refused to revisit the question, already affirmed, of whether

the representative plaintiffs' claims were common and typical of the class; once the
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claims were found to be properly within the case, these plaintiffs were adequate

representatives for them (485).8

Hence, the issues raised by the Joel A objectors have already been

raised in this litigation and rejected by this Court and the District Court. If the

Joel A plaintiffs were aggrieved by the District Court's decisions on these points -

if they felt that the named plaintiffs could not adequately represent them on issues

of gender bias - it was incumbent on them to take an appeal from those decisions.

Having failed to do so within the time allowed, they are now bound by the law of

the case on those points. E.g.. County of Suffolk v.Stone & Webster Engineering

Co.. 106 F.3d 1112, 1116 (2d Cir. 1997).9

8 Ironically, the Joel A plaintiffs appear to accept this principle de facto,
since they purport to represent not only gay youth but also lesbians, bisexuals and
transgendered youth. From the facts in their complaint, all the named plaintiffs
are gay and/or transgendered and not bisexual. Certainly they include no lesbians.

9 The Joel A counsel clearly knew of the Marisol action and made a
strategic decision not to intervene or otherwise participate in it earlier, saying at
the fairness hearing: "We believe that the interests of our clients would be best
served by a separate lawsuit in which they...did not have to share their
representation with other people in the class..."(1372). New plaintiffs were
intervened at several points during the Marisol litigation. The Joel A plaintiffs'
counsel could have sought such intervention earlier than the fairness hearing, but
did not. The record shows counsel were even notified in July, 1998, of the
opportunity to participate and thus avoid any possible preclusion, and that they
rejected that opportunity (1224, 1345-47). After settlement procedings were
announced in the media, there were numerous court conferences at which they
could have sought intervention to assure an adequate settlement, but they did not

(continued...)
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The District Court acted within its discretion when it ruled on the Joel

A objections concerning standing and representativeness in line with its own prior

rulings, even when there had not yet been any appellate review of several of those

rulings. Virgin Atlantic Airways Ltd. v. National Mediation Bd.. 956 F.2d 1245,

1255 (2d Cir. 1992) (where no significant new law was presented in the motion,

which merely rehashed principles which the court had considered in making its

original ruling, no basis to change the law of the case). Thus, the District Court

did not abuse its discretion when it followed the law of case in denying the Joel

A objections to the standing of the Marisol plaintiffs and to their ability to

represent the Joel A claims in Marisol.

In sum, the Joel A plaintiffs concede that they are all members of

Marisol's Sub-Class Three, but argue that the subclasses were too diverse and

were required to have separate representation because of conflicts among the

members. First, there no such per se requirement. Next, the same reasoning that

underlies this Court's affirmance of class certification also applies here: although

the settlement does not specifically mention the different needs of each subclass,

9 (...continued)
do so. Having made a strategic decision against pursuing their claims in this
action, they are bound by that choice. E.g.. United States v. Bank of New York.
14 F.3d 756, 759 (2d Cir. 1994), citing Ackermann v. United States. 340 U.S.
193, 198 (1950).
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it is structured to improve the entire system by establishing the expert Panel to

examine issues of common concern to the entire class. Finally, even if the

subclasses could possibly be construed to have conflicting interests, the Joel A

plaintiffs have no basis for complaint since, as members of Sub-Class Three, they

will benefit significantly from the settlement, which provides that then* issues will

be explicitly addressed by the Advisory Panel's focus on placement, services and

supervision.

B^ The Relief is Not Illusory: the Covenants and Releases Are Lawful.

1. The Settlement Promises System-wide Reform.

The Joel A objectors want the right to bring their own lawsuit, to seek

specific injunctive relief geared to their own issues. However, the parties in

Marisol recognized that the piecemeal approach to reform of the child welfare

system that has been tried in the past, through numerous suits seeking specific

injunctive relief on behalf of one or another sub-group of foster children, has not

succeeded to date. The parties therefore chose to focus on a holistic approach,

which appears likely to advance faster and bring a more lasting reform for the

entire system. The fact that the Jo'el A counsel have a different philosophy on

what constitutes an effective remedy does not make the parties' agreed-on solution

unfair, and should not be allowed to derail this promising settlement.
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Objectors claim that without specially targeted injunctive relief, the

settlement will be inadequate to meet their needs. But the parties have learned

otherwise, from past hard experience. The Wilder case, for instance, brought in

1973 on behalf of black Protestant children who claimed discrimination in

placement, was settled with detailed injunctive relief in 1985 and has been under

continuous Court supervision since then without solving the problems it raised.

In state court, Matter of Eugene F. v. Gross. (Sup. Ct., NY Co.), Index No.

1125/86, was brought in 1986 on behalf of children in kinship foster care; it, too,

remains open without having resolved its issues.

Nor has the specific injunction approach to child welfare reform

proved successful in other jurisdictions; see, e.g.. reports from Washington D.C.

(972-1140), where plaintiffs' counsel - the same counsel as in Marisol - won their

lawsuit in 1995 and put in a receiver and detailed injunctive orders. Two years

later, the court-appointed monitors reported that "the promise of reform has not

yet been achieved and most of the basic problems of the system remain as they

were before" (974). A year after that, a "revised implementation plan" was still

under development, not yet producing any results (1086). This, in a less complex

system that cares for only 2,500 foster children, not the 40,000-plus in New

York's custody. And see. David C. v. Leavitt. 13 F. Supp. 2d 1206, 1211-12 (D.
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Utah 1998) (refusing to extend life of a "failed settlement" after four years when

detailed injunctive orders and monitoring did not achieve system reform).

In contrast, the Marisol settlement aims to permit ACS to resolve the

underlying systemic issues that have slowed progress on individual issues in the

past. To achieve this basic reform, the parties agreed to obtain the best

consultation available in the United States, and put together a panel of

distinguished child welfare experts for this purpose. ACS agreed to open itself

completely to these experts, to allow them access to all ACS records and

personnel, and to receive and work through their recommendations together, upon

pain of being brought back to court if the Panel finds ACS is not acting in good

faith in its reform efforts. The plaintiffs agreed to give their input to the experts

throughout the process, and to monitor progress (in part through the separate

settlement agreement with the State, which has the statutory oversight

responsibility for child welfare).

Without this basic reform, any piecemeal procedures imposed by court

order are likely to lead only to more wheel-spinning, without real relief. Also, the

Court and the parties have recognized that this time in history is particularly

favorable to such systemic reform, given the Mayor's commitment to his new

agency, and the undoubted competence and zeal of Commissioner Scoppetta (1357,
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1361-62, 1423). Indeed, the Court found that the Settlement provided more relief

than the Court could have granted after a finding of liability.

The relief agreed upon in the Marisol settlement is not illusory, but

extraordinarily promising and all-encompassing. It is based not simply on hope,

as appellants suggest (App. Br. at 54), but on experience: both the experience of

other, failed, remedies from the past, and the experience of the current, successful,

steps toward infrastructure reform of the entire child welfare system. It is that

forward momentum that this settlement seeks to maximize and enhance.

The parties also recognized, as did the District Court, that this

settlement puts them at least two years ahead of where they would have been if the

case were tried to judgment and liability established. There is no doubt that this

case would have been hard fought through the trial and on the inevitable appeals.

After that, some remedy would have to be fashioned. The Supreme Court has

made clear that in cases seeking injunctive relief, after liability is found, the

defendant agency must be given the first chance to propose a remedial plan; e.g..

Lewis v. Casey. 518 U.S. 343, 362 (1996). Litigation over defendants' proposal

would likely have followed, and several more years could easily have elapsed

before relief was finally ordered. By making this agreement voluntary rather than

Court-imposed, not only do the experts have the benefit of a welcoming rather

than adversarial atmosphere, but also the plaintiff children are likely to receive the
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results of the reform process far sooner. And see. Patterson v. Newspaper & Mail

Deliverers' Union. 514 F.2d 767, 771 (2d Cir. 1975), cert, denied. 427 U.S.

911(1976), noting that voluntary compliance by the parties can contribute

significantly to achieving desired goals.

The District Court was well within its discretion to recognize the

virtues of, and to approve, this very real relief.

2. The Covenant Not to Sue and Releases Are Not Overbroad.

The settling parties recognized that ACS cannot confront its basic

infrastructure issues with the candor necessary to resolve them while ACS is also

defending systemic litigations that seek to use such candor against the agency, or

that put the agency in the position of adopting systemic changes recommended by

the Panel while litigating the same issues, with the possibility of inconsistent

orders. As Deputy Commissioner Gerald Harris testified at the fairness hearing:

You can't effectively rebuild and wage war at the same
time. The agency can spend the next two years
litigating, reacting, taking defensive measures, or it can
dedicate that time and effort and those resources to
planning, to developing new approaches, to training its
personnel, and to implementing new systems. The next
two years could be spent in ongoing trial, appealing
judicial rulings, or they can be used to work together
with the leading experts in the country to accelerate
reforms which have been underway for the past three
years (1362).
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Since the Advisory Panel and ACS will be working to solve systemic

problems for the two years, the parties covenanted not to bring separate suits

during that period on equitable claims related to the claims listed in the plaintiffs'

Pre-Trial Order.10 Such future claims based on events prior to settlement would

be barred by res judicata anyway. And actions for systemic equitable relief based

on facts that occur during the settlement term but are unrelated to the Pre-Trial

Order claims are simply deferred. Such system-wide actions are rarely resolved

within two years in any case; here, by the end of that time, the practice changes

due to the settlement would likely require new discovery anyway, essentially re-

starting the litigation at that point. And if ACS has resolved the issues by then,

the only result of the suit would be a waste of everyone's resources in having

pursued it.

10 It also includes an agreement to incorporate the principles established
in the Wilder litigation and finally dismiss that case, with its long and troubled
history. If this settlement were disapproved, the currently-suspended Wilder
appeal would be reinstated. Further, if the Joel A lawsuit were permitted to seek
systemic injunctive relief relating to ACS's placement procedures, there is a danger
of still more litigation over how the Joel A claims relate to the injunctions in the
Wilder settlement and also a possibility of inconsistent orders that would ultimately
have to be resolved by this Court.
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a. Releases of Claims Over Past Events Have No Broader Impact
Than Under the Doctrine of Res Judicata.

The settlement's releases of past injunctive claims are no broader than

those in other class action settlements, and have essentially the same effect as the

doctrine of res judicata would have in any case. It is well settled that under the

doctrine of res judicata. a final judgment in a prior case will bar relitigation of

those matters actually addressed by the prior judgment and those which could have

been raised in that action. Harborside Refrigerated Services. Inc. v. Vogel. 959

F.2d 368, 372 (2d Cir. 1992). A final consent decree settling an action is also

entitled to res judicata effect. Amalgamated Sugar Co. v. NL Industries. Inc.. 825

F.2d 634 (2d Cir.), cert, denied sub nom. Rothenberg v. Amalgamated Sugar Co..

484 U.S. 992 (1988). And as the Supreme Court has noted: "[U]nder elementary

principles of prior adjudication a judgment in a properly entertained class action

is binding on class members in any subsequent litigation." Cooper v. Federal

Reserve Bank of Richmond. 467 U.S. 867, 874 (1984).

The first release (11 47, 750) and the corresponding covenant not to sue

Cfl 41, 746) in the Marisol City Settlement do no more than release all claims that

were or could have been asserted up to the date of the approval of the settlement.

Given the definition of the class and its claims here, the Joel A plaintiffs (like all

other plaintiffs in the Marisol class) would be precluded by res judicata from suing
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on claims based on events prior to March 31, 1999 (the settlement approval date),

even if the City Settlement had no release and covenant to this effect.

b. The Limited Covenants Not to Sue on Systemic Equitable
Claims Ripening in the Next Two Years Are Lawful.

As to the covenants and releases involving claims based on future

events (UU 42, 48, 746-47, 751), the City Settlement is appropriately limited and

permissible under the circumstances.11 First, the covenants and releases in the

City Settlement do not preclude suits on future claims. Rather, they permit suits

on claims arising after the settlement approval date, so long as these suits do not

seek systemic equitable relief.12 Hence the Joel A objectors' argument that these

covenants are unfair and overbroad is itself overbroad, since not all claims based

on future events are barred by the settlement. All the City Settlement does is to

preclude claims seeking systemic equitable relief if those claims arise from facts

11 Arguably, the Joel A objectors lack standing to raise this objection,
since all the injuries alleged in their complaint pre-date the approval of the Marisol
settlement (800-911).

12 Objectors try to undercut this provision by arguing that a bar on class
actions seeking systemic equitable relief amounts, de facto, to a bar on individuals
getting any form of relief - that individual suits are "impractical" to get real relief
(App. Br. at 53). Not so. If individuals wish to seek damages for alleged harm,
they are not barred at any time. If they want to change their individual
circumstances, they may seek individual equitable relief any time. What they may
not do, for the next two years, is seek a different court-imposed system-wide
remedy while the parties are implementing the remedy agreed to in this settlement.
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occurring during the two-year settlement term and are related to the claims listed

in the Marisol plaintiffs' pre-trial order - in other words, the very issues being

worked on during the settlement term.13

Second, even if these covenants could be construed to bar "future

claims," such releases or covenants, properly-limited and entered into knowingly

for reasonable purposes, have been held to be enforceable. See, e.g.. the Supreme

Court's holding in Town of Newton v. Rumery. 480 U.S. 386, 392 (1987) that

there is no rule that such agreements, even those that waive constitutional claims,

are per se invalid under public policy, but that each must be evaluated on its own

facts. The City Settlement's covenants not to sue for systemic equitable relief for

a two-year period are reasonably based and appropriately limited, given the

continued availability of damages actions and individual equitable relief claims,

and the limited duration of the covenants to only two years. These covenants were

entered voluntarily, without coercion or wrongdoing, by parties represented by

experienced counsel, and after hard negotiations.

Such voluntary covenants not to sue on events yet to occur have been

enforced in, e.g.. Williams v. General Electric Capital Auto Lease Inc.. 159 F.3d

266, 273-74 (7th Cir. 1998); Lake James Community Volunteer Fire Dep't Inc.

13 And as to actions seeking systemic equitable relief other than on the
same claims that the parties are working on during the settlement term, the
covenants merely defer such litigation until the end of the two-year term.
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v. Burke County. 149 F.3d 277 (4th Cir. 1998); Erie Telecom. Inc. v. City of

Erie, 853 F.2d 1084 (3d Cir. 1988); TBK Partners. Ltd. v. Western Union Corp..

675 F.2d 456, 460 (2d Cir. 1982).

In the Williams case, supra, the plaintiffs were enjoined from bringing

a suit complaining of a certain provision in a GECAL car lease. They had been

members of the plaintiff class in an earlier class action which had settled and

released all claims that were or could have been brought arising from a list of

lease provisions, including the one now sued on. The Williams plaintiffs argued

that they could not have brought their claims for unlawful early termination of

lease provisions in the first suit, because their leases had not yet been terminated

when that suit was settled. The Seventh Circuit recognized that the prior class

action release covered claims that would not have been presentable in that litigation

because they were at that time "non-justiciable in the 'case or controversy' sense"

(159 F.2d at 274), in that the events on which they were based (lease termination)

had not yet ripened into injuries to give the plaintiffs standing on them.

Nevertheless, the release barred a later suit on those claims after they ripened,

because these claims were based on'"the identical factual predicate (the leases and

the potential for an early termination penalty)" as the claims that were settled. IcL

Also, the unripened claims were "closely enough related" to the claims that all

plaintiffs shared in the first suit, that it was reasonable for the class to resolve
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everything in one settlement. Ici The Seventh Circuit therefore held that their

claims were barred by the earlier release, and noted (distinguishing the Supreme

Court's Anchem opinion) that there was nothing to suggest "that the federal courts

lacked the Article III power to settle future claims of class members" even though

the facts leading to those claims had not yet occurred and so would not have been

justiciable at the time of the first suit. 159 F.3d at 274. See also. Erie Telecom..

supra (by releasing all claims relating to a franchise in a prior suit brought by a

competitor, plaintiff is barred from a later suit against the City over an increase

in franchise fees that had not occured when the prior settlement and release was

signed); Lake James, supra (Fire Department's advance waiver of its access to the

courts if future event occurs held to be enforceable since it was voluntarily entered

and appropriately limited in scope).

The Williams court discussed and relied on the TBK case from this

Circuit, 675 F.2d 456, which held that claims based on a yet-to-be-determined

state-court assesesment of the value of a lease were barred by an earlier release in

a suit on that lease, even though the state-law claims could not have been heard

in the federal court; 675 F.2d at 460.

In TBK. supra. 675 F.2d at 460, this Court explained the broad scope

permitted in such releases:
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[I]n order to achieve a comprehensive settlement that
would prevent relitigation of settled questions at the core
of a class action, a court may permit the release of a
claim based on the identical factual predicate as that
underlying the claims in the settled class action even
though the claim was not presented and might not have
been presentable in the class action.

Claims not normally "presentable" in the first action, but releasable, have

included, inter alia, state-law claims not cognizable in federal court, or claims for

specific amounts of damages not yet ascertained. E.g.. TBK. supra: United States

v. Allegheny-Ludlum Industries. 517 F.2d 826, 852 (5th Cir. 1975).

Although the concept of an "identical factual predicate" might seem

to exclude from release any claims based on events that had not yet happened

when the case was settled (which is what objectors and their cases try to establish

here,) in cases such as those discussed above, the concept of "identical factual

predicate" has been interpreted to also allow advance waiver of claims based on

exactly such events. In those cases, the releaseable future events are those that are

a foreseeable outgrowth of, or "causally rooted, in origin, logic, and factual

experience" (to use the Fifth Circuit's words in Allegheny-Ludlam. supra. 517

F.2d at 852) in the practice challenged in the original suit. Therefore they are

held to be "based on the identical factual predicate" and knowingly waived by the

earlier settlement. Williams. 159 F.3d at 274; TBK. 675 F.2d at 460; Erie

Telecom.. 853 F.2d at 1101.
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Similarly here, future claims for systemic injunctive relief that are (1)

related to the practices challenged in Marisol. but (2) based on facts that occur

during the next two years while the system is still in process of reforming itself,

will be exactly this kind of foreseeable outgrowth or "merely another variation on

the...practices challenged" in the original suit. Robertson v. National Basketball

Ass'n.. 622 F.2d 34, 35 (2d Cir. 1980). For example, if, next year, a gay foster

child were assigned a foster care placement that he felt was inappropriate for his

need, that "future event" would necessarily be a foreseeable outgrowth of, or

variation on, the same ACS placement practices challenged and settled in Marisol.

That claim (the sort the Joel A objectors apparently wish to bring) can lawfully be

waived in advance. Williams, supra: TBK. supra.

The cases cited by the Joel A objectors in opposition to the covenants

not to sue on future claims do not deal with such limited releases as those here.

In Shults v. Champion Int'l Corp.. 821 F.Supp. 520, 521 (E.D.Tenn. 1993) - the

only case that objectors cited in their submissions to the District Court (1439) - the

release covered all future claims of any sort, for both damages and injunctive

relief, relating in any way to the defendant paper mill's toxic waste discharges.

The release also had no end, but continued unto the plaintiffs' children and

grandchildren forever. Shults. 821 F. Supp. at 523. Another significant factor in

Shults was the court's concern that class members had not been adequately notified
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that the resolution of property damage claims might also bar them from pursuing

personal injury claims in future; Id . In contrast, the Marisol settlement only bars

suits for system-wide equitable relief, not for individual equitable or damage relief;

the bar is only for the two-year term of the settlement agreements, not for dl time;

and the District Court has found that notice to the class was adequate (1419-20).

The Joel A objectors argue for the first time in their submission to this

Court that any waiver or release of future claims violates public policy. This is

simply not the case. See, e.g.. the Third Circuit's comment upholding the release

in Erie Telecom., supra. 853 F.2d at 1099: "we are of the opinion that the

'knowing, voluntary and intelligent' standard established by the Supreme Court for

the waiver of constitutional rights, subsumes consideration of the public's interests.

Johnson v. Zerbst. 304 U.S. 458, 462-69...(1938)." And see. Rumery. supra, on

the absence of a per se rule against such advance releases.

In support of their theory, appellants first discuss state-law cases

against waiver of claims for willful or reckless actions (not mere negligence, which

they admit can be waived by covenants not to sue; e.g.. Kaiisrh-Jarcho v. City of

New York. 58 N.Y.2d 377, 384 (1983)). The first group of appellants' cases

under this topic (App. Br. at 40-41) arise in the context of individual personal

injury or property damage claims. Such claims are not foreclosed by the Marisol

releases or covenants. Appellants' federal cases (App. Br. at 41-44) deal with a
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specific rule against waivers of individual Title VII discrimination claims for

individual relief - not an issue here, since the Marisol settlement does not bar any

individual from bringing such a claim at any time.

Appellants then make the offensive and unfounded statement that the

settlements "license the City...to commit systemic violations of Marisol class

members' rights over the next two years" (App. Br. at 41). Class members are

not barred from suing at any time for damages or individual injunctive relief if

they believe they were injured by some legal violation, systemic or not.14

Since the settlements' very limited deferral and projected release of

claims based on events during the next 18 months remaining in the settlement term

are lawful and not contrary to public policy, the District Court did not abuse its

discretion by approving the settlements containing them.15

This statement also totally ignores the provisions in the City Settlement
that direct the Advisory Panel to review ACS's systemic performance and to report
to plaintiffs' counsel and ultimately to the Court if ACS is found to be acting in
bad faith. Commission of systemic violations that rise to the level of willfulness
would seem to suggest the possibility of bad faith. Far from "licensing" the
commission of such a violation, the Settlement provides a remedy for it. Should
such a situation arise, the City Settlement has a procedure, which the District
Court has rightly termed "streamlined" (1424), to seek appropriate judicial relief;
the releases and covenants do not bar that procedure.

15 This Court's only recourse, if it were to find that Judge Ward had
abused his discretion in approving the settlement, would be to reverse and remand
for further procedings. Neither an appellate court nor a district court can delete,

(continued...)
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CONCLUSION

The District Court properly exercised its discretion in approving the

Marisol settlement agreements as being fair, reasonable, and adequate tinder all the

applicable Grinnell factors.

The Joel A plaintiffs' objections as to the adequacy of the class

definition and the class representatives are barred by the law of the case, and

objectors have failed to establish any defect in the settlement negotiating process.

The relief granted to plaintiff class is not only not illusory, but in fact

appears to be the most promising approach to the changes in ACS practices that

all the plaintiffs, including the Joel A plaintiffs, have sought to obtain. The

covenants and releases given in exchange for this relief are no broader than

necessary for the purpose of permitting the City to bring about the desired reforms

as quickly and efficiently as possible, and are well within the scope of contractual

waivers permitted under the law.

15 (...continued)
modify, or substitute provisions in a settlement agreement and require the parties
to accept the changed agreement as a condition of the court's approval; e.g.. Evans
v. Jeff P . . 475 U.S. 717, 726-27 (1986); Huerta v. East River Housing Corp..
813 F.2d 580, 581 (2d Cir. 1987); Patterson v. Newspaper & Mail Deliverers'
Union, supra. 514 F.2d at 771-72.
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The District Court's discretionary approval of the Marisol settlements

should be affirmed.
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