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STATEMENT OF BASIS FOR JURISDICTION 

Amici defer to the parties ' statements regarding the bas is for this Court 's jurisdiction over 

thi s appeal. 

STATEMENT REGARDING STANDARDS OF REVIEW 

Amici defer to the parties ' statements regarding the proper standard of review in thi s 

matter. 

STATEMENT OF QUESTIONS INVOLVED 

Amici defer to the parti es ' statements of the questions involved in thi s appeal. 

STATEM ENT OF FACTS 

Amici defer to the parti es for a statement of facts and proceedings below. 

VII 
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INTEREST OF AM ICI CURIAE 

Amici share a di stinguished heritage of advancing their miSSions to ensure the fai r 

administration of j usti ce and as advocates fo r the ri ght to counse l for indigent persons charged 

with crimes. 

Amici recognize that the right to counsel at each critical stage of the adversary process is 

fundamental to j ustice and fairness. 

For these reasons, and to secure the integrity of the crimi nal j ustice system, amici urge 

this CO LIrt not to bar the Plaintiffs' claims for prospecti ve relief. Indeed, it is the fundamental 

professional duty of all attorneys to ensure that the right to counsel is full y protected: 

A lawyer is ... an officer of 'he legal system and a public 
cifizen having special responsibility for the quality ojjllslice . . .. 
As a public citizen. a lawyer should seek improvement of the law. 
the administration of justi ce and the quality of service rendered by 
the legal profess ion. . . . A lawyer should be mind ful of 
defi ciencies in the admin istration of j ustice and of the fact that the 
poor, and sometimes persons who are not poor, cannol afford 
adequate legal ass istance, and should therefore devote pro fessional 
time and civic innuence in their behalf. A lawyer should aid the 
legal profession in pursuing these objecti ves and should help the 
bar regulate itse lf in the public interest. [MRPC Preamble: A 
Lawyer's Responsib il ities (emphasis added).I] 

Amici provide further information about each of their organizations' missions below. 

National Association of Cr iminal Defense Lawvers 

The National Assoc iation of Criminal Defense Lawyers (NACDL) is a not-for-profit 

professional organization that represents the nation's criminal defense attorneys. NACDL is the 

I See also ABA Criminal Justice Section Standards: Defense Section. Standard 4-1 -2(d) ("Defense counsel should 
seek [Q reform and improve the administration of crim ina l j ustice. When inadequacies or inj ustices in the 
substantive or procedural law come to de fense counsel 's attentiOll,"fie or she shou ld stimulate efforts for remed ial 
action."). 
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preeminent organization advancing the institutional mission of the nation ' s criminal defense bar 

to ensure the proper and fair administration of justice, and justice and due process for all persons 

accused of crime. Founded in 1958, NACDL has a membership of more than 11 ,000 direct 

members and an additional 35,000 affiliate members in all 50 states and 30 nations. Its members 

include private criminal defense lawyers. public defenders, military defense counsel , law 

professors, and judges committed to preserving fairness and promoting a rational and humane 

criminal justice system. The American Bar Assoc iation recognizes NACDL as an affiliate 

organizat ion and accords it representation in the House of Delegates. 

In furtherance of its miss ion to safeguard the rights of the accused and cham pion 

fundamental constitutional rights, NACDL frequently appears as amicus curiae before the United 

States Supreme Court, the federal courts of appeal and the highest courts of numerous states. In 

recent years, NACDL's briefs have been cited on numerous occasions by the Supreme Court in 

some of the most important cri minal law decis ions. See, e.g , Kennedy v Louisiana, US ; - -

128 S Ct 2641 , 2663; 171 L Ed 2d 525 (2008); ROlhge!y v Gillespie COl/illy, US ; 128 S Ct - -

2578, 2587; 171 L Ed 2d 366; Blakely v WashinglOn, 542 US 296, 3 12; 124 S C t 253 1; 159 L Ed 

2d 403 (2004), 

NACDL has a specific and demonstrated interest in ensuring that accused persons have 

access to qualified counsel at every stage of a criminal proceeding. NACDL most recently 

supported this principle in RothgelY v Gille!>pie County, where NACDL successfully urged the 

Supreme Court to find that the right to counsel unequivocally attaches at arraignment, the first 

formal proceeding at which an individual is accused. Access to counsel at that point is critical -

often the determinative factor between freedom and confinement. Indeed, the a llegations in this 

case, if true, wi ll establi sh that thi s fundamental right is systematically vio lated in Michigan. 

2 
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NACDL, informed by the experience of its membership, is uniquely well positioned to inform 

thi s Court of the consequences that are visi ted upon criminal defendants when they are subjected 

to representation by overburdened and under-resourced counsel, and why post-conviction 

remedies are inadequate to redress this deficiency. 

Finall y, NACDL commits significant institutional resources to ensurmg that indigent 

accused persons have access to meaningful and effect ive representation. NACDL maintains a 

full-time Indigent Defense Counsel whose sole responsib ility is to support indigent defense 

reform efforts throughout the cowltry. The Association is currently pursuing initiatives in at 

least half a dozen states. Further, NACDL devotes considerable resources to providing back-up 

support to both public defenders and private counsel who handle ass igned cases, and funds a full 

time Resource Counsel to perform that function. The Association recognizes that a system of 

criminal justice that provides inferior justice to those whose poverty prevents them from hiring 

private counsel is inconsistent with fundamental American va lues, including, most significantly, 

the constitutional right to counsel. 

Accordingly, NACDL brings a perspective that can inform the Court's consideration of 

the issues in this case, and has a direct interest in seeing that the indigent accused have a vehicle 

to redress systemically deficient representation. 

Brennan Center for Justice 

The Brennan Center for Just ice at New York University School of Law ("Brennan 

Center") is a non-partisan public policy and law institute that focuses on fundamental issues of 

democracy and justice. An important part of the Brennan Center's work is its effort to close the 

3 
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"justice gap" by strengthening public defender services and working to secure the promise of 

Gideon v Wainwright, 372 US 335 ; 83 S Ct 792; 9 L Ed 2d 799 (1963). 

The Brennan Center' s Access to Justice Project is dedicated to ensuring that low-income 

individua ls, families, and communities in thi s country are able to obtain effective legal 

representation. The Brennan Center has filed a number of amicus briefs in support of the rights 

of the indigent accused, including briefs before the United States Supreme Court, federal courts 

of appeal, and state high courts. See, e.g., Rothgery v Gillespie County (amicus brief filed on 

behalf of the Brennan Center, NLADA, and the NAACP Legal Defense & Educational Fund); 

Hurrell-Harring v Slate oj New York, No. 8866-07 (pending before the New York Court of 

Appeals) (amicus brief filed on behalf of former prosecutors) . 

Through its work to close the "justice gap," the Brennan Center has gained an in-depth 

understanding of the burdens that inadequate defense services for the poor place on the least 

advantaged, on the prosecution, on the courts, and on Ollr society. The Brennan Center' s 

experiences provide it with a unique perspecti ve on the issues raised in thi s lawsuit, and a fiml 

belief that this case should be permilted to proceed. 

NAACP Legal Defense & Ed ucational Fund 

The NAACP Legal Defense and Educational Fund, Inc. ("LDF") is the nation ' s oldest 

civil rights law firm . Founded as an arm of the NAACP in 1939 by Charles Hamilton Houston 

and Thurgood Marsha ll to redress injustice caused by racial discrimination and to assist Afri can 

Americans in securing their constitutional and statutory rights, LDF has operated independently 

since 1957. Through litigation, advocacy, public education, and outreach, LDF works to secure 

4 
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equal justice under law for all Americans, and to break down the barriers that prevent minority 

groups from rea li zing their basic civil and human rights. 

LDF has a longstandi ng commitment to ensuring adequate representat ion to the poor. 

The issue of adequate indigent defense, and specifically the Court 's approach to the ri ght to 

counsel, has a parti cularly significant impact upon the Afr ican Americans who are 

disproportionately represented at every stage of the criminal justice system. For over six decades, 

LDF attorneys have represented parties and participated as amicus curiae in litigation before 

federal and state courts asserting the right to counsel in criminal proceedings, including most 

recentl y in ROlhgery 11 Gil/e~pie COUnly, and in state court in Richmond v Distriel Court of 

Mary/and, _ A2d _; 20 I 0 WL 744210 (Md 20 10). 

The Constitution Project 

The Constitution Project ("The Projec t") is an independent think tank that promotes and 

defends constitutional safeguards. The Project seeks to achieve thi s goa l through construct ive 

dialogue across ideological and partisan lines, and through scholarship, activism, and public 

education efforts. The Project has earned wide~ranging respect for its expert ise and reports, 

including practical material designed to make consti tutional issues a part of ordinary political 

debate. The Project frequently appears as amiclls curiae before the United States Supreme 

Court, the federa l courts of appeal, and highest state courts, in support of the protection of 

constitutional ri ghts. 

The Project's National Right to Counsel Committee is a bipartisan committee of 

independent experts representing a ll segments of America ' s justice system. Established in 2004, 

the Committee spent several years examining the abi lity of state courts to provide adequate 

counsel, as required by the United States Constitution, to individuals charged in criminal and 

5 
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j uveni le delinquency cases who are unable to afford lawyers. In 2009, the Committee issued its 

seminal report, Jus/ice Denied: America 's Continuing Negieci of Our Consl ilutional RighI 10 

Counsel, which incl uded the Comminee ' s findin gs on the ri ght to counsel natio nwide, and based 

on those findings, made 22 substantive recommendations for reform. The Committee's 

recommendations urged states to provide sufficient funding and oversight to comply with 

constitutional requirements and endorsed litigation seeking prospective relie f on behalf of a class 

of in dig en I defendants when states fai l to compl y with those requirements. 

6 
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INTRODUCTION 

The systemic deficiencies in Michigan 's indigent defense system violate criminal 

deFendants' right to counsel under both the United States and Michigan constitutions and creale 

an imminent and irreparable risk that the indigent accused will be denied thei r right to effecti ve 

representation. These constitutional harms. borne disproportionately by communities of CO IOf. 

cannot be remedied after-the-fact by post-conviction proceedings. For these reasons, Plaintiffs 

have establi shed a cause of action for declaratory and injunctive relie f. 

According to the Complaint, because of systemic defects. including inadequate funding, 

supervision, and guidelines for the assignment of attorneys, criminal defendants in three 

Michigan count ies routine ly lack representation that meets even tbe bas ic standards of the legal 

profession. This lack o f meaningful representat ion causes Plaintiffs to be routinely harmed 

throughout the course of their criminal proceedings - resulting in excessive bailor the 

unnecessary denia l of bail, overcharging, wrongful convictions. guilty pleas that are not knowing 

and vo luntary, and excessive sentences. Because the Un ited States and Michigan constitutions 

ensure the right to counsel at all criti cal stages of a criminal proceeding, these harms, including 

harms arising from pre-tri al representation such as the unnecessary denial o f bail. violate the 

Plaintiffs' constitutiona l rights. 

Moreover. the prospective relief sought in the Complaint is the onl y way to address such 

constitutional injuries. First, post-conviction review can do nothing to redress the many harms 

caused by the absence of counselor ineffective assistance of counsel during pre-trial and pre­

convictions proceedings, such as the wrongfu l denial of bailor unnecessary incarceration due to 

anorney delay. Post-conviction review pursuant to Strickland v Washington, 466 US 668; 104 S 

Ct 2052; 80 L Ed 2d 674 (1984), focuses on whether attorney error led to a wrongful conviction 

7 
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and, thus. it cannot redress deprivations of liberty or other harms resulting from ineffective 

representation in pre-trial proceedings. Second, post-conviction review cannot identify all of the 

cases in which a conviction was in fact caused by ineffecti ve representation. In some cases, 

errors by trial counsel may make it impossible to establish that effecti ve representation would 

have altered the outcome of the proceeding, as required under Strickland. For example, an 

attorney's failure to promptly and comprehensively confer with a client may result in the 

permanent loss of witnesses and evidence that cannot later be recreated to demonstrate prejudice 

under Strickland. Thi rd, even when a defendant is successful in overturning a conviction due to 

ineffect ive ass istance of counsel. this post·conviction re lief cannot fully remedy the harm to the 

individual from a wrongful convict ion - particularly if that conviction led to incarceration. 

Finally, any post-conviction relief awarded under Strickland would generally apply only to an 

individual case or defendant, while the underlying systemic deficiencies remain intact. 

Such limitations on the effect iveness of post-conviction remed ies are exactly why 

Michigan law grants the judicial branch equitable power to issue prospective re lief in response to 

imminent and irreparable constitutional injuries caused by systemic deficiencies. Declaratory 

and injunct ive relief is both necessary and appropriate in light of the nature of the harms all eged 

in the Complaint. For all of these reasons, this Court should find that the Plaintiffs have 

adequately alleged a cla im fo r relief and a llow this case to go forward. 

ARGUMENT 

I. The systemic deficiencies in indigent defense services described in the Complaint 
create an imminent risk that the Plaintiffs' right to counsel will be violated in 
ways that cannot be cured by post-conviction review, making this suit both 
necessary and approp riate. 

8 
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The deficiencies in indigent defense representation described in the Complaint constitute 

vio lations of the Plaintiffs' right to counsel under the United States and Michigan constitutions, 

and the resulting injuries cannot be fully remedied by post·conviction review pursuant to 

SIrickland Because Plaintiffs allege that they face imminen t and irreparable constitutional 

injury, they have stated a claim for reliefand thi s case should be permitted to go forward. 

A. The Complaint describes systemic violations of the Plaintiffs' right to counsel 
under the United States and Michigan constitutions. 

The systemic deficiencies described in the Complaint, which produce inadequate 

representation of the indigent, violate the right to counsel under both the Sixth Amendment to the 

Un ited States Constitution and Article I, § 20 of the Michigan Constitution. While the State tries 

to dismiss the Plaintiffs' claims as mere "public policy concerns," see Defendants" Brief 19, the 

Complaint detai ls concrete consti tutional injuries to criminal defendants in three Michigan 

counties which result from Michigan' s failure to provide an effective system of defense services. 

As described in the Complaint, there are serious, systemic defects in how Michigan 

provides defense services to the poor that lead to the regular denial of the Plaintiffs ' right to 

effect ive counsel. Three Michigan counties fail to provide even bas ic resources and safeguards 

to provide criminal defendants with competent representation - for example, attorneys lack 

supervision and training, there are no performance or eligibility standards to monitor their work, 

and there are no standards for attorney work load to ensure that attorneys have adequate time and 

resources to properly represent their clients. Complaint 'i~ 6, 7. 

The result is systemic deficiencies in the provision of defense services for the poor. 

Thus, eligible defendants are regularly denied counsel altogether. Complaint ~ 109. Moreover, 

even when defendants are granted representation, defense counsel regularly do not meet the basic 

9 
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standards of the profession, fai ling, among other things, to meet with clients prior to critical 

stages of the ir proceedings, adequately investigate charges or hire investigators, fil e necessary 

motions, prepare properly fo r court appearances, provide meaningful representation at 

sentencings, or employ and consult with experts when necessary. Complaint ~ 8. This pattern of 

ineffective assistance harms defendants at every stage of their criminal proceedings. The injuries 

to defendants are manifold, and include unnecessary or prolonged pretrial detention, excessive 

charges, guilty pleas that were not knowing and vol untary , wrongfu l convictions, and excessive 

sentences. Complaint ~ 9. 

lo li ght of these allegat ions, the Plaintiffs have clearly stated a claim that they have 

suffered - and are at imminent risk of continuing to suffer - vio lations of their righ t to counsel. 

Indeed. as the Plaintiffs detail in their merits brief, the right to counsel under the United States 

and Michigan constitutions protects the right to meaningful and effecti ve assistance of counsel at 

all critica l stages of a criminal prosecution. This is the case even when the ineffective ass istance 

does not ultimate ly lead to a wrongfu l convict ion but rather injures defendants in other ways, 

such as the wrongful denial of bail or the failure to negotiate a favorable plea agreement. See 

Plaintiffs ' Brief 22, 26-29. The injuries described in the Complaint fall squarely within these 

consti tutional protections. 

The State has urged this Court to narrow the constitutional protections afforded to 

criminal defendants, suggesting that a right to counsel claim exists only when a defendant has 

been wrongly convicted. But this argument defies both Supreme Court precedent and common 

sense. In ROlhgery v GilleJpie County, the Supreme Court recently reaffi rmed that the Sixth 

Amendment right to counsel applies during all critical stages of a criminal prosecution, 

10 
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protecting defendants from a broad set o f injuries of which wrongful conviction is only one.2 In 

that case, Walter Rothgery sought damages pursuant to 42 USC § 1983, alleging that hi s right to 

counsel was vio lated when Gillespie County failed to provide him with an attorney within a 

reasonable time after hi s ini tial appearance, leading him to be incarcerated for three weeks when 

bail was set too high for him to afford. 

Rothgery was never convicted of the crime for which he was charged (that he was a felon 

in possess ion ofa firearm); in fact , when he was finally appointed counsel, his attorney compi led 

paperwork that establi shed that he had never been convicted of a felony and his indictment was 

therefore dismissed. But Rothgery nevertheless sought damages for the harm that the denial of 

counsel had caused him, claiming that " if the County had provided a la""'Yer w ithin a reasonable 

time ... he would not have been indicted, rearrested, or jailed for three weeks." fd at 2582-83. 

The Supreme Court held that Rothgery 's right to counsel attached at hi s initial 

appearance before a judicial officer, regardress of whether the prosecutor was aware of or 

invo lved in that appearance, vacating a Fifth Circuit opinion that held to the co ntrary.3 Although 

the Court did not reach the question of whether the delay in appointing counsel resulted in 

prejudice to Rothgery' s Sixth Amendment rights, it expressly rejected the County 's argument 

that "prej udice to a defendant 's pretrial liberty" is not a cognizable harm under the Sixth 

2 The State also points to Slrickland in support of its claim that a defendant must suffer a wrongful convict ion to 
state a claim for ineffective assistance of counsel. Amici refer the Court to the Plaintiffs' merits brief for a fu ll 
discussion as to why Strickland's "prejudice" standard is directly related to the relief sought in that case - the 
overturning of a criminal conviction - and is inapplicable to the kind of prospective relief that the Plai nti ffs seek in 
th is case. See Plaintiffs ' Brief26·29. 
3 Although Michigan provides for the prompt appointment of counsel by statute, the Plaintiffs allege that most 
ind igent defense counsel do not speak with their clients until after arraignment. Complaint 13 1-32. This is 
insufficient to meet the requirements of the Sixth Amendment because, as ROlhgery observes, the attachment orthe 
right to counsel at the initiation of adverse judicial crim inal proceedings "is not ' mere formalism. '" ROlhgery, 128 S 
Ct at 2583 . In other words, "[aJss istance begins with the appointment of counsel, it does not end there." Uniled 
SIOles v Cronic, 466 US 648, 654; 104 S Ct 2039; 80 L Ed 2d 657 (J 984), quoling United States v Decoster, 199 US 
App DC 359,382 (MacKinnon, J., concurring), cert. denied 444 US 944 (1979). 
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Amendment.4 The Court dismissed this argument as "mistaken," and its analysis emphas ized not 

only Rothgery's incarceration but also the impact of the later-dismissed charge on his 

employment prospects. Id. at 2589. 

ROlhgery fo llows an extensive history of Uni ted States Supreme Court precedent 

recognizing "that a person accused of a crime 'requires the guiding hand of counsel at every step 

in the proceedings against him ' and that that constitutional principle is not limited to the 

presence of counsel at trial." Coleman v Alabama, 399 US 1, 9; 90 S Ct 1999; 26 L Ed 2d 387 

(1970) (plurali ty) (citing Powell v Alabama, 287 US 45, 69 (1932). See also, e.g. , ESlelle v 

Smilh, 45 1 US 454, 470-71 ; 10 1 S Ct 1866; 68 L Ed 2d 359 (1981) (finding pre-trial psychiatric 

evaluation "critical stage" and fai lure to involve defense counsel violates Sixth Amendment); 

United Stales v Wade, 388 US 2 18, 236-67; 87 S Ct 1926; 18 L Ed 2d 1149 (1967) (finding line-

up identification procedure was "critical stage" such that counsel' s presence was necessary to 

assure meaningful defense); White v Maryland, 373 US 59, 60; 83 S Ct 1050; 10 L Ed 2d 193 

(1963) (finding prel iminary hearing where defendants enter gu ilty pleas "cri tical stage"). 

To li mit defendants' right to counsel so lely to cases where deficient representation led to 

a wrongful conviction not only contravenes established precedent, but renects an impoverished 

view of the role of defense counsel in the adversarial criminal j ustice system. Individuals 

charged wi th crimes re ly on effecti ve counsel to protect their rights and interests in myriad ways 

and at every stage of their criminal proceedings. As the American Bar Association has 

recognized, "[m]any important rights of the accused can be protected and preserved onl y by 

prompt legal action. Defense counsel should inform the accused of his or her ri ghts at the 

4 Amici have ascertained the outcome of the case followi ng the Supreme Court' s remand. Not surprisingly, the 
County reached a settlement with Mr. Rothgery, compensating him $40,000 for his three weeks of unnecessary 
confinement. Zeke MacCormack, Gillespie County Payingfor Legal Mistake, San Antonio Express-News, Apr. 30, 
2009, al 38. 
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earliest opportunity and take all necessary action to vindicate such rights." Siandard 4-3-6: 

Prompt Action fa Pro/eel the Accused; see also Wiggins v Smith, 539 US 510, 524; 123 S Ct 

2527; 156 L Ed 2d 471 (2003) (citing the ABA standards as "standards to which we long have 

referred as ' gu ides to determining what is reasonable. "'). To conclude that criminal defendants ' 

rights are violated only if ineffect ive counsel leads to a wrongful conviction would be to carve 

out from judicial oversight much of the critical role that lawyers play in ensuring that defendants 

are treated fairly in criminal proceedings. The right to counsel is nOl, and should not, be limited 

in such a fashion. 

B. Such constitutional violations of the right to counsel cannot be remedied by 
post-conviction review, making Plaintiffs' suit for prospective relief both 
necessary llnd appropriate. 

The Complaint demonstrates that the Plainti ffs face a high risk of imminent and 

irreparable harm, making a suit for declaratory and injunctive relief urgent and necessary. See 

Complaint,. 141 ; see also Higgins Lake Properly Owners Ass 'n II Gerrish Twp, 255 Mich App 

83, 105-06; 662 NW2d 387 (2003) (" Injunctive relief is an extraordinary remedy that courts 

normally grant only when (I) justice requires it, (2) there is no adequate remedy at law, and (3) 

there exists a real and imminent danger of irreparable injury.") (internal citations omitted). 

Criticall y. post-conviction review cannot remedy the injuries that the Plaintiffs argue they 

suffer based on Michigan 's deficient provision of indigent defense services. First, as asserted in 

the Complaint, much of the harm caused to criminal defendants by the absence of counselor by 

ineffective assistance of counsel occurs at the pre-trial and pre-conviction stages of their criminal 

proceedings. Post-conviction review affords no relief whatsoever to such injuries because, 

pursuant to Strickland, a defendant seeking to reverse a conviction must establish both that an 

\3 
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attorney ' s performance was inadequate and that there is a "reasonable probability that, but for 

counsel's [] errors, the result of the proceeding would have been different." 466 US at 694. 

For example, post·conviction review cannot remedy the harm to defendants who have 

experienced prolonged pre-trial delay or pre-trial detention, the denial of bail or bail review, and 

other pretrial injuries due to ineffective assistance or the denial of counsel.s A lawyer' s 

advocacy is a critical factor in determini ng whether arrestees are released shortly after their arrest 

or whether they spend substantial periods of time in pretrial incarceration. See, Douglas L. 

Colbert, Ray Paternoster & Shawn Bushway, Do Allorneys Really Maller? The Empirical and 

Legal Case for the Right of Counsel al Bail, 23 Cardozo L Rev 1719, 1763 (2002). In fact, 

researchers in a Baltimore City study found that indigent arrestees represented by counsel were 

over two-and-a-halftimes as li kely to be released all their own recognizance and spent less time 

in jail. !d. at 1755. Such injuries are particularl y pronounced for defendants who are ult imately 

acquitted or whose cases are dismissed, but who nevertheless lose li censes, homes, jobs, 

educat ion, lime, opportunity. and income as a result of the denia l of prompt, effective assistance 

of counse l. Such injuries are not regrettable collateral side effects of every criminal prosecution, 

but instead stem directly from the defic iencies detai led in the complaint: inadequate 

investigation, a lack of prompt communication, and overall ineffective representation. 

Similarly, a defendant may suffer if an atlomey fa il s to negot iate a plea agreement and is 

later convicted and sentenced more harshly than he should or would have been subject to a 

negotiated plea. Once again, Strickland offers no remedy to this very real harm. Indeed. because 

~ To give one example of how ineffective representation may result in unnecessary incarceration, if a Michigan 
lawyer waives a client's MeL 766.4 right to have the preliminary examination conducted within 14 days of 
arraignment withoulthe client's knowledge or input, a defendant can be held in jail unnecessari ly. The 14-day rule 
protects against unwarranted pre-tria l detention. See People v Weston, 413 Mich 371 , 376; 319 NW2d 537( 1982) 
(A "preliminary examination functions , in part, as a screening device 10 insure that there is a basis for holding a 
defendant to face a criminal charge. A defendant against whom there is insufficient evidence to proceed should be 
cleared and released as soon as possible."). 
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the Strickland standard was designed to ensure "confidence in the outcome" of a criminal 

proceeding, 466 US at 694, there are numerous injuries and prejudices suffered as a result of the 

denial of effective counsel that the Strickland fo rmula can never, and indeed was never designed 

to, address. 

A second context in which post-conviction review under Strickland is inadequate occurs 

when a defendant was convicted because his or her lawyer fa ils to conduct a timely investigat ion 

and, as a result, criti cal evidence is permanentl y lost. Under these circumstances, it is impossible 

to later establish that the outcome of the proceeding would have been different with effective 

representation. For example, fail ure to promptly and comprehensive ly confer with a cl ient may 

result in the permanent loss of evidence that, if it still ex isted, could have demonstrated prejudice 

under Strick/and. Cri me scenes change. wounds heal, memories fade, and witnesses -

particularl y witnesses within a transient, ind igent community - qui te often disappear, and once 

gone, no amount of post·collviction review can ever restore them. Indeed , the ABA has 

recognized that one of counsel' s most important duties is to establish early and regular con tact 

with a c rimina ll y accused cl ient so that vi tal evidence is not lost. See ABA Defense Attorneys 

Function Standard 4·3.2: Interviewing the Client ("As soon as practicable, defense counsel 

should seek to determine all relevant facts known to the accused. "). 

Thus, an attorney' s fa ilure to investi gate a case or to deve lop mitigating evidence 

commonl y results in an inadequate record to establ ish a nexus between counsel's de fi cient 

representat ion and the outcome of the case - as required under Strick/and - leaving convicted 

defendants with no opponunity to chaJlenge the denial of their ri ght to effective counsel.6 In 

fact, just in the universe of cases in which wrongful conviction has been established by DNA 

6 Moreover, if competent counsel is lacking at the outset, arguments in support of pre-trial release will never be 
marshaled on a derendant's behalr, which can result in a plethora of collateral consequences to the individual. as 
well as hamper preparation ora derense. 
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evidence, there is growing evidence that ineffect ive representation not only leads to erroneous 

conviction, but also forecloses meaningful appellate review. See Justice Denied: America ' s 

Continuing Neglect of Our Constitutional Right to Counsel, Report of the National Right to 

Counsel Committee of the Constitution Project,7 at 44-47 (April 2009) (Recounting studies 

showing that irulOcent appellants rarely succeeded in challenging the fa lse evidence supporting 

their wrongful convictions); see also Brandon L. Garrett, Judging Innocence, 108 Columbia L 

Rev 55 (2008). 

Fina ll y, even when a defendant successfully overturns a conviction due to ineffective 

ass istance of counsel, this post-conviction rel ief can never fu ll y remedy the harm to the 

indiv idua l from a wrongful conviction - part icularl y a conviction involving years of 

incarceration. A wrongful conviction can hurt a defendant, as well as his or her family, friends, 

employers, and the larger community, in ways that post-convict ion rel ief can never begi n to 

address. See, e.g. , The Innocence Project, Making Up for Losl Time: /.yhat the Wrongfitlly 

Convicted Endure and How fo Provide Fair Compensation, 7-11, available at 

hup:! /www. innocenceproject.orgidocslInnocence_ Project_Compensation _ Report. pdf (discussing 

the psychological, phys ical, and fi nancial obstacles that exonerated defendants face). Moreover, 

a decision overturn ing a conviction in an individual case does nothing to address the systemic 

deficiencies that put the defendant at risk of a wrongful conviction in the fi rst place, or tJlat place 

all criminal defendants in the Plaintiff class at imminent risk of being denied their right to 

effective counsel in thei r criminal proceedings. 

These limitations on the effectiveness of post-conviction remedies are precisely why the 

j udicial branch has equitable power to issue declaratory and inj unctive rel ief in response to 

imminent and irreparable consti tutional injuries caused by systemic deficiencies. See Higgins 

7 A complete copy of the Report is available at http: //tcpjusticedenied.org (last visited on Mar. 26, 20 I 0). 
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Lake Property Owners Ass 'n, 255 Mich App at 105-06. Indeed. courts in other juri sdictions 

have a llowed right to counsel cases seeking prospect ive relief to go forward when systemic 

defects allegedly caused ongoing injury. See, e.g., Lav(lllee v Justices In Hampden Superior 

COllrt, 442 Mass 228, 238; 812 NE2d 895 (2004) ("Because the petit ioners are seeking redress 

fo r the ongoing vio lat ion of thei r fundamental constitutional right that affects the manner in 

which the criminal case against them will be prosecuted and defended, it is enough that they 

have shown a vio lation o f lhat right that may li kely result in irremediable harm if nOl 

corrected."); Luckey v Harris, 860 F2d 1012, 101 7 (CA II , 1988), rev 'd 011 other grounds, 

Luckey \I Miller, 976 F2d 673 (CA II , 1992) (" Prospecti ve relief is designed to avoid future 

harm. Therefore. it can protect constitutional ri ghts, even if the vio lat ion of these rights would 

not affect the outcome of a triaL ''); NYCLA v S/(Ile, 192 Mise 2d 424. 43 1: 745 NYS2d 376 (Sup 

Ct NY Cty 2002) ("[B]ecause the right to effective ass istance of counsel in New York is much 

more than just the right to an outcome. threatened injury is enough to sati sfy the prejud ice 

element and obtain prospecti ve injuncti ve relief to prevent further harm."); Stale v Quitman 

COIln/y. 807 So 2d 401. 4 10 (Miss 200 1) ([T]aking as true the we ll -pled allegations of the 

County 's complaint, such systemic constitutional deficiencies wo uld entitl e the County to 

reli ef. "). 

It is for exactl y these reasons that the Court of Appeals correctly recognized that the 

Plaintiffs' suit was justiciab le. As the Court of Appeals explai ned, if the Pla intiffs "show that 

instances of de ficient perfonnance and denial of counsel are widespread and systemic and ... are 

caused by weaknesses and problems in the court-appointed, indigent defense systems," and "[i]f 

the aggregate of haml reaches such a level as to be pervasive and persistent (widespread and 

systemic), the case is justiciable and declaratory relief is appropriate, as well as injunctive re lief 

17 
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to preclude future harm and constitutional violations that can reasonably be deemed imminent in 

light of the ex isting aggregate ofhann." Duncan v Slale, 284 Mich App 246, 303; 774 NW2d 89 

(2009). 

The Sixth Amendment right protects the accused regardless of gu ilt or innocence, race, or 

economic status. Paradoxically, it is the countless innocent and wrongly accu sed persons, now 

and in the future, who will suffer the greatest harm if this court forecloses a cause of act ion for 

prospecti ve relief. Surely, the people of Michigan deserve better. 

II . The failure to provide adequate indigent defense services disproportionately 
burdens communities of color. 

Mich igan ' s failure to provide adequate indigent defense services has a particularly 

significant impact upon the AfricanNAmerican community. African Americans are more likely 

to live in povet1y and, thus, are more likely to depend on appointed counsel. African Americans 

are almost five times more likely to rel y on representation from appointed counsel than whites 

and two times more likely than Lat inos.8 As a result, African Americans bear a disproportionate 

burden of the failure to provide adequate indigent defense serv ices.9 

The consequences of the failure to provide adequate indigent defense services, and its 

broad and disproportionate impact on communities of color, are well-documented and dramatic. 

A disproportionate number of people who are arrested - and particularly those in custody - are 

African American. Nationally, African Americans comprise 13% of the population but 28% of 

S Christopher Hartney & Linh Vuong. Created Equal: Racial and Ethnic Disparities in the U.S Criminal Jllstice 
System, National Council on Crime and Delinquency, Mar. 2009, at 14, available at http://www.necd­
crc.orglnccd/pdflCreatedEquaIReport2009.pdf. 
9 See U.S. Dep't of Justice: Bureau of Justice Statistics, Defense Counset in Criminal Cases (Nov. 2000) available at 
http://bjs.ojp.usdoj .gov/comentlpub/pdfldccc.pdf (last visited Mar. 11 , 2010) (reporting that nationally, seventy­
seven percent of African Americans and seventy-three percent of Latinos in state prisons were represented by public 
defense attorneys). 
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those arrested and 40% of those incarcerated. 1O The imbalance is even more dramatic in 

Michigan. In 2007, people of color comprised 19% of Michigan 's population, but accounted for 

55% of the state prison population. II Not surprisingly, the disparity also extends to Michigan's 

youth. Of the 2,760 youths in residential placement in Michigan in 2006, 47.1 % were African 

American; 4% were Latino, and 43.8% were white. 12 This disturbingly high rate of African· 

American incarceration. which is partially due to a failure to provide adequate representation to 

the indigent, is an epidemic that violates constitutional safeguards and demands attent ion. 

A 2005 study by the Sentencing Project found that not only were African Americans and 

Latinos more likely to rely on appointed counsel, but that the hiring of a private attorney tended 

to result in less severe sentences. 13 A 20 I 0 study of capital cases in Harris County, Texas, found 

that the District Attorney was substantiall y more likely to seek the death penalty against 

defendants with appointed counsel as compared to derendants who hired private counsel, and 

that for cases in which the death penalty was pursued, a capital sentence was imposed in over 

80% or the cases where derendants had appointed counsel and not once imposed in cases where 

defendants had pri vate counseLl" 

Possib ly the most stark and direct example or how the railure to provide the poor wi th 

adequate derense counsel has real and disproportionate consequences on African Americans is 

10 Hartney & Vuong, at II , 14. 
II U.S. Census Bureau, 2007 American Comm unity Survey; Michigan Department of Corrections, 2007 Annual 
Report. 
12 Children 's Defense Fund, "Crad le to Prison Pipeline - Michigan Fact Sheel" 2009. See also, Michigan Stale 
University, DMC Assessment Projecl, Measuring Disproportionate Minority COnlact in the Juvenile Justice System: 
An Examination of the Michigan Relative Rale Index (Mar. 2005), avai lable al 
htlp:llwww.m ichigan.govfdocumenlslDHS-dmc-mich-06_ 142983 _7 .pdf (finding Ihat African-American youth were 
88% more likely than white youth to be arrested; 50% more likely to be petitioned to the juvenile court; 97% less 
likely to be placed in a diversion program; and 4.2 times more likely than white youth to be confined in a 
correctional facility). 
I l The Sentencing Project, Racial Disparity in Senlencing: A Review oflhe LileralUre, Jan . 2005, c iting Holmes, 
Malcolm D. , Harmon M. Hosch, Howard C. Daudistel, Dolores A. Perez, and Joseph B. Graves, 
"Elhnicity, Legal Resources, ano Felony Dispositions in Two Sowhwestern Jurisdiclions." JUSTICE 
QUARTERLY, Vol. 13 , 1996: 11-30. 
I~ Scott Phillips, Hire a Lawyer, Escape the Death Penalty? American Conslitution Society Iss ue Brief, Feb. 20 10. 

19 



• • 
obtained by reviewing exonerations. A 2004 study by the lnnocence Project identi fied 328 

exonerations nationwide between 1989 and 2004. Of these persons, 55% were African 

American and 13% were Hispani c. For exonerations on rape charges, 64% of those wrongfully 

convicted were African-American. Many of these wrongful convictions are directly attri butable 

to failures of indigent defense systems. 

These failures, and parti cularl y the di sproportionate burden of the fa ilures borne by 

communities of color, harm not only the individual defendants, but a lso the community-at-large. 

Incarcerat ion plays a role in constructing the meaning af race by defining race and cri me in terms 

of each other - the di spro portionate rates of incarceration have made the image of black 

criminali ty a socia l rea lity.15 Study a fter study supports the notion that "[w]hen citizens perceive 

the state to be furthering injusti ce ... they are less likely to obey the law, ass ist law enforcement, 

or enforce the law themselves.,, ]6 This cycle of distrust and hosti lity is fueled by communi ties' 

percept ion of two systems of j ustice, one fo r people with means and an inferior system for the 

disproport ionately minority poor. This community impress ion is reinforced by defense allorneys 

ill -equipped to assist their cl ients properl y, and, once agalll . African Americans 

di sproportionate ly suffer the consequences. Indeed. the evidence of pervasive and systematic 

harms further demonstrates that the case-by-case, post-conviction standard of Strick/and is 

inappropriate to address the systematic deprivation of the right to counsel that particularly affects 

communit ies of color. 

CONCLUSION 

Accord ingly, for the reasons set forth above, this Court should hold that where systemic 

deficiencies create an imminent and irreparable ri sk that indigent defendants w ill be deprived of 

IS R. Richard Banks, Beyond Profiling: Race, Policing. and the Drug IVaI'. 56 Stan L Rev 571 , 598 (2003). 
16 Donald Braman, Punishment and Accountability: Understanding and Reforming Criminal Sanctions in America, 
53 UCLA L Rev 1143, 11 65 (2006). 
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the constitutional right to effective assistance of counsel, a cause o f action for declaratory and 

injunct ive relief may proceed. 
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