WAISOME v. PORT AUTH. OF NEW YORK & NEW JERSEY
. 171 (S.D.N.Y. 1991)

Cite as 758 F.Supp
individually, or in the alternative, staying
the action, or granting summary judgment
dismissing Roso’s RICO cause of action is
denied. Roso is hereby ordered to submit
judgment on the first cause of action with-
in ten days of the date of this order. This
matter will then be referred to a magis-
trate for an inquest on damages regarding
Barr’s fraud. As such, Roso’s motion pur-
suant to Fed.R.Civ.P. 64 and N.Y.GCiv.
P.Law & R. 6201(3) for an order of attach-
ment and implementing injunction is grant-
ed.

SO ORDERED.

w
O EK[V NUMBER SYSTEM
T

Felix WAISOME, et al., Plaintiffs,
v.

PORT AUTHORITY OF NEW YORK
AND NEW JERSEY and the Port Au-
thority Police Benevolent Association,
Ine., Defendants.

No. 88 Civ. 1234 (KTD).

United States District Court,
S.D. New York.

Jan. 29, 1991.

Black police officers brought action for
injunctive and declaratory relief against
Port Authority and Port Authority Benevo-
lent Association, claiming Title VII viola-
tions. The District Court, Kevin Thomas
Duffy, J., held that: (1) class certification
was appropriate for black officers who
took promotion examination but were not
promoted, and (2) officers failed to show
substantial difference between white and
black selection rates or performance rates
on promotion exam as necessary to raise
inference of discriminatory impact.

Complaint dismissed.

171

1. Federal Civil Procedure €161

In determining the propriety of class
action, question is not whether plaintiff or
plaintiffs have stated cause of action or
will prevail on merits, but whether prereg-
uisites to class action have been met. Fed.
Rules Civ.Proc.Rule 23(a), 28 U.S.C.A..

2. Federal Civil Procedure <171

Rules governing certification of class
do not permit handling merits of claim be-
fore certification issue is resolved. Fed.
Rules Civ.Proc.Rule 23, 28 U.S.C.A.

3. Federal Civil Procedure &184.10

Class certification was appropriate for
black police officers who had taken pro-
motion examination but who were not pro-
moted; although some officers had slightly
different basis for their claims, facts and
claims represented common questions con-
cerning allegedly disparate impact of test-
ing procedures on minority promotion op-
portunities. Fed.Rules  Civ.Proc.Rule
23(b)2), 28 U.S.C.A.

4. Civil Rights <148

Title VII clearly prohibits procedures
or testing mechanisms that operate as
“headwinds” for minority promotions. Civ-
il Rights Act of 1964, § 701 et seq., as
amended, 42 U.S.C.A. § 2000e et seq.

5. Civil Rights &153

In order to determine whether compo-
nent of selection process had adverse effect
as necessary to state disparate impact
claim under Title VII, issue is whether dis-
puted component denied minority, to dis-
proportionate degree, opportunity to be
promoted. Civil Rights Act of 1964,
§ 703(a)2), as amended, 42 U.S.C.A.
§ 2000e-2(a)(2).

6. Civil Rights =386

In determining whether differences in
pass rates of promotion examinations be-
tween whites and minorities was statistical-
ly significant, the greater the number of
standard deviations, the less likely it is that
chance is the cause of any difference be-
tween expected and observed results.
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7. Civil Rights <386

Test for statistical significance mea-
sured by standard deviation for particular
set of data is not alone sufficient to mea-
sure legal significance or practical impact
of any disparities in selection of process for
purposes of determining whether pro-
motion examination discriminated against
minorities.

8. Civil Rights =382

Determining impact of selection pro-
cess which is alleged to have discriminatory
effect may be performed either by use of
standard deviation analysis or “80% rule”;
under 80% rule, selection rate for any race,
sex, or ethnic group which is less than
four-fifths of rate for group with highest
rate will generally be regarded as evidence
of adverse impact, while greater than four-
fifths rate will generally not be regarded
as evidence of adverse impact.

9. Civil Rights ¢=386

For purposes of determining whether
police officer promotion examination dis-
criminated against blacks, percentage of
whites passing was 89.57 and percentage
of blacks was 78.13, and, thus, passing rate
for blacks was 87.2% of passing rate for
whites which exceeded 80% rule constraints
so that pass rate would not be regarded as
evidence of adverse impact.

10. Civil Rights &153

Examining practical as well as statisti-
cal significance, there were insufficient dis-
parities between pass rates of white and
black police officers on promotion test to
support finding of discriminatory impact.

11. Civil Rights &377

Black police officers failed to show
sufficiently substantial difference in selec-
tion rates or performance rates by black
and white officers on promotion exam to
raise inference of discriminatory impact.
Civil Rights Act of 1964, § 701 et seq., as
amended, 42 U.S.C.A. § 2000e et seq.

LDF—NAACP Legal Defense and Edu-
cational Fund, Inc., New York City (Julius

1. The P.B.A. takes no position on whether to
certify the plaintiffs as a class. See P.B.A. Re-
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LeVonne Chambers, Ronald L. Ellis, Eric
Schnapper, of counsel), for plaintiffs.

The Port Authority of New York and
New Jersey, New York City (Milton H.
Pachter, of counsel), for defendants.

MEMORANDUM & ORDER

KEVIN THOMAS DUFFY, District
Judge:

Plaintiff Felix Waisome, et al. com-
menced this action for injunctive and de-
claratory relief against defendants Port
Authority of New York and New Jersey
(“Port Authority”’) and the Port Authority
Police  Benevolent Association, Inc.
(“PBA"), claiming violations of Title VII of
the Civil Rights Act of 1964, 42 U.S.C.
§§ 2000d, 2000e, et seq., as well as the Civil
Rights Act of 1866, 42 U.S.C. §§ 1981,
1983. Specifically, Waisome seeks relief
based on allegedly unlawful selection crite-
ria employed by the Port Authority for
police promotions to the rank of Sergeant
which had an adverse impact on himself
and other like Black applicants. On Febru-
ary 24, 1988, two days after the complaint
in this action was filed, Waisome moved for
a preliminary injunction to enjoin the Port
Authority’s continuation to select candi-
dates from a promotion list developed
based on the disputed selection criteria.
On October 14, 1988, I denied the motion
for a preliminary injunction because a
showing of irreparable injury was lacking.
Waisome now moves pursuant to Fed.R.
Civ.P. 23 for an order certifying this pro-
ceeding as a class action.! Waisome, ap-
parently inadvertently failed to raise the
class certification issue at the preliminary
injunction stage and seeks to correct the
omission now. In addition, Waisome
moves pursuant to Fed.R.Civ.P. 56 for par-
tial summary judgment on the issue of Port
Authority’s liability. The Port Authority,
in turn, cross-moves for summary judg-
ment dismissing the complaint. Further,
Port Authority asks that the merits of the
claims be addressed before the class is
certified.

sponse to Application of Class Certification { 2.
Port Authority contests the certification.
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STATEMENT OF FACTS

On July 11, 1986, the Personnel Depart-
ment of the Port Authority announced the
commencement of an examination process
for the purpose of establishing a list of
Port Authority police officers eligible for
promotion to the rank of Sergeant. Plain-
tiff’s 3(g) Statement (‘Plaintiff’s 3(g)”) 1 4.2
In order to be eligible to participate, candi-
dates for promotion were required to have
at least two years in grade (including Acad-
emy training) as a Port Authority police
officer. Each candidate was required to be
actually working as a police officer as of
the first date of the written test. Defen-
dant’s Cross—Motion, Exh. 1.

The selection process for placement on
the “Eligible List” consisted of three basic
components. The first consisted of a writ-
ten test in order to “measure knowledge of
the law, police supervision and social and
psychological problems in police work.”
The second component was an oral test to
“measure judgment and personal qualifica-
tions.” The third component was a per-
formance appraisal consisting of two
parts—a supervisory performance rating
and a score based on the candidate’s at-
tendance record. Plaintiff’s 3(g) 116, 7.

The written examination for police offi-
cers was administered on September 6,
1986 and a make-up test was administered
for the written exam on September 20,
1986. Plaintiff’s 3(g) 79. In mid-Novem-
ber, 1986, candidates were notified regard-
ing their scores on the written component
and given until December 19, 1986, to ap-
peal the results. By January 8, 1987, all
the appeals taken were completed. Plain-
tiff’s 3(g) 19. The individual oral examina-
tions were administered between January
26, 1987 and February 13, 1987. The per-
formance appraisal process began on
March 2, 1987 and was completed by March
20, 1987. Plaintiff’s 3(g) T11. Perform-
ance appraisal ratings were factored into
the total test score and the three-year eligi-
bility list was issued on March 30, 1987.
Plaintiff’s 3(g) 711.

2. Plaintiff's Statement pursuant to the Southern
District of New York local Rule 3(g) states facts
which accord with Port Authority’s rendition of

The passing score for the written exami-
nation was 66% and the passing score for
the oral was 69.9%. Plaintiff’s 3(g) 78. A
passing score on the written was a prereg-
uisite to proceed to the oral examination.
In turn, a passing score on the oral was
required to proceed to the performance ap-
praisal. Plaintiff’s 3(g) 18. The weights
accorded to the three components of the
selection process were 55% for the written
examination, 35% for the oral examination
and 10% for the performance appraisal pro-
cess. Plaintiff’s 3(g) 17.

A total of 617 police officers (including
detectives) participated in the selection pro-
cess. Of these officers, 508 were White
and 64 were Black. Plaintiff’s 3(g) 114. A
total of 539 participants passed the written
examination. Of those who passed the
written exam, 455 were White and 50 were
Black. Plaintiff’s 3(g) 714.

Of the 539 successful candidates on the
written examination, 531 participants took
the oral examination. Of those who either
decided not to or could not proceed further,
7 were White and 1 was Black. Plaintiff’s
3(g) 121. Of the 531 participants who took
the oral examination, 448 were White and
49 were Black. Plaintiff’s 3(g) 723. Of
the 531 participants, 310 passed the oral
exam. Of those who passed, 258 were
White and 33 were Black. Plaintiff’s 3(g)
122. On the oral examination, the Black
pass rate was 67.35%. This rate was
116.97% of the White pass rate of 57.58%.
Plaintiff’s 3(g) 122. Of the White candi-
dates who participated in both the written
and the oral examination, 51.70% passed
(258 divided by 499) and of those Black
candidates who participated in both oral
and written examinations, 51.56% (33 divid-
ed by 64) passed. Defendant’s 3(g) 15.

The eligibility list expired on March 30,
1990; 79 promotions had been made from
the list and the 85th candidate on the list
had been reached. The promoted officers
who participated in the entire testing pro-
cess included 70 Whites, 5 Blacks and 2
others. Plaintiff’s 8(g) at 10-11. Two indi-

the facts. To that extent, the facts as stated are
not substantially disputed.
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viduals who were “grandfathered” onto the
list also accepted promotions, both were
White.

DISCUSSION
A. Certification as a Class

The prerequisites to a class action, in the
conjunctive are:

(1) the class is so numerous that joinder

of all members is impracticable, (2) there

are questions of law or fact common to
the class, (8) the claims or defenses of
the representative parties are typical of
the claims or defenses of the class, and

(4) the representative parties will fairly

and adequately protect the interests of

the class.
Fed.R.Civ.P. 23(a)(1-4) (1990).

This case presents a situation in which
class certification is consistent with Fed.R.
Civ.P. 23. The underlying claim concerns
the legality, under Title VII, of a pro-
motional examination given in 1986-1987,
the results of which were to be used to
make all promotions to the position of Ser-
geant for a three-year period from 1987
through 1990. The proposed class, consist-
ing of the Black officers who took that
examination, totals more than sixty, which
is large enough to make joinder impractica-
ble. Whether or not the test is unlawful
under Title VII, the central question in this
case, is a question common to the claims of
all the putative class members including
the named plaintiffs. Although some of
the plaintiffs have slightly different bases
for their claims against the Port Authority
and P.B.A., the facts and claims adduced
represent common questions of law and
fact. These questions turn on the alleg-
edly disparate impact of the Port Authori-
ty’s testing procedures on minority pro-
motion opportunities. The denial of prelim-
inary injunctive relief does not alter the
fact that the Port Authority’s use of the
exam is clearly action taken “on grounds
generally applicable by the class” and that
if successful, the class may be entitled to
“final injunctive relief.” Fed.R.Civ.P.
23(b)2).

3. Port Authority thereby agrees that if I find

758 FEDERAL SUPPLEMENT

[1,2] The Port Authority maintains
that certification of the plaintiffs as a class
is unnecessary if the Court determines that
the action is not meritorious, granting sum-
mary judgment in defendants’ favor. I
disagree. “In determining the propriety of
a class action, the question is not whether
the plaintiff or plaintiffs have stated a
cause of action or will prevail on the mer-
its, but rather whether the requirements of
Rule 23 are met.”” FEisen v. Carlisle &
Jacquelin, 417 U.S. 156, 178, 94 S.Ct. 2140,
2153, 40 L.Ed.2d 732 (1974) (quoting Miller
v. Mackey International, 452 F.2d 424, 427
(6th Cir.1971)). Because the “Court [must]
determine whether a suit denominated a
class action may be maintained as such
‘lals soon as practicable after the com-
mencement of [the] action....,”” the con-
straints of Fed.R.Civ.P. 23 do not permit
handling the merits of claim prior to certifi-
cation. Id.

[3] Moreover, class certification in this
instance will advance the just and efficient
disposition of the underlying claims. If the
class is certified and Waisome prevails on
the merits, all remedial issues may be re-
solved in a single proceeding. Thus, with
class certification, all non-named Black test
takers could be collaterally estopped from
bringing individual claims at some later
date. On the other hand, if the Port Au-
thority prevails and the class were not cer-
tified, then all class members except the
named plaintiffs would be free to file indi-
vidual lawsuits challenging the legality of
the disputed examination process. It
would further appear that the plaintiffs are
truly representative of the class and that
plaintiffs’ counsel will render appropriate
representation to the class members.
Thus, the plaintiffs in this action are here-
by certified to proceed as a class.

B. Disparate Impact of
Examination Process

The parties agree that the only issue to
resolve on the merits is whether the exami-
nation process under challenge had ad-
versely impacted Black candidates.?

that the examination had an adverse impact on
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Section 703(a)(2) of Title VII, in pertinent

part, states:
It shall be an unlawful employment prac-
tice for an employer—(2) to limit, segre-
gate, or classify his employees or appli-
cants for employment in any way which
would deprive or tend to deprive any
individual of employment opportunities
or otherwise adversely affect his status
as an employee, because of such individu-
al’s race, color, religion, sex, or national
origin.

78 Stat. 255, as amended, 42 U.S.C.

§ 2000e-2(2)(2) (1982).

[4]1 “Title VII proscribes not only overt
discrimination but also practices that are
fair in form, but discriminatory in opera-
tion.” Commnecticut v. Teal, 457 U.S. 440,
446, 102 S.Ct. 2525, 2530, 73 L.Ed.2d 130
(1982) (quoting Griggs v. Duke Power Co.,
401 U.S. 424, 431, 91 S.Ct. 849, 853, 28
LEd.2d 158 (1971)). “Relying on
§ 703(a)(2), Griggs explicitly focused upon
employment ‘practices and procedures,” or
tests that deny equal employment opportu-
nity.” Connecticut v. Teal, 457 U.S. at
448, 102 S.Ct. at 2531 (citing Griggs v
Duke Power Co., 401 U.S. at 431, 91 S.Ct.
at 853). Title VII clearly prohibits proce-
dures or testing mechanisms that operate
as “headwinds” for minority promotions.
The Griggs Court stated that: “{w]e found
that Congress’ primary purpose was the
prophylactic one of achieving equality of
employment ‘opportunities’ and removing
‘barriers’ to such equality. 401 U.S. at
429-30, 91 S.Ct. at 852); see New York
City Transit Authority v. Beazer, 440 U.S.
568, 584, 99 S.Ct. 1355, 1365, 59 L.Ed.2d
587 (1979) (prima facie violations of Title
VII may be established by statistical data

Blacks, it will not seek to litigate the validity of
the examination.

4. The Second Circuit defines the concept of
standard deviation as follows:
The standard deviation for a particular set of
data provides a measure of how much the
particular results of that data differ from the
expected results. In essence, the standard de-
viation is a measure of the average variance
of the same, that is, the amount by which
each item differs from the mean. The num-
ber of standard deviation by which the actual
results differ from the expected results can be
compared to the normal distribution [or bell]

reflecting employment practices which cre-
ates the essential effect of denying mem-
bers of one race equal access to employ-
ment or promotion opportunities.)

[5] In order to determine whether a
component of a selection process had an
adverse effect, the issue is whether the
disputed component denied minorities, to a
disproportionate degree, the opportunity to
be promoted.

A disparate-impact claim reflects the lan-
guage of § 703(a)(2) and Congress’ basic
objectives in enacting that statute, to
achieve equality of employment opportu-
nities and remove barriers.... In other
words, § 703(a)(2) prohibits “... unnec-
essary barriers to deprive any individual
of employment opportunities” ... Con-
gress’ primary purpose was achieving
equality of “opportunities’” and removing
‘“barriers to such equality....” Title
VII guarantees these individual plaintiffs
the opportunity to compete equally with
white workers on the basis of job-related
criteria.

Connecticut v. Teal, 457 U.S. at 448-51,
102 S.Ct. at 2531-33 (emphasis in original).

[6] The case law in the disparate impact
arena focuses on evidence of statistical dis-
parity, and a determination of which of the
competing explanations for the aberration
abide. Watson v. Ft. Worth Bank &
Trust, 487 U.S. 977, 987, 108 S.Ct. 271717,
2784, 101 L.Ed.2d 827 (1988). Standard
deviation analysis is a unit of measurement
to assess whether differences in selection
rates are statistically significant.* In this
case, the written component of the exami-
nation was taken by 508 Whites and 64

curve, yielding the likelihood that this differ-
ence would have been the result of chance.
The likelihood that the actual results will fall
more than one standard deviation beyond the
expected results is about 32%. For more than
two standard deviations, it is about 4.6% and
for more than three standard deviations, it is
about .03%. On this basis, the Supreme Court
concluded [] that when actual results fell
more than three standard deviations from the
expected result (that is, a race-neutral selec-
tion), the deviation could be regarded as
caused by some factor other than chance.
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Blacks. Of those, 455 Whites and 50
Blacks passed the written examination.
Thus, the percentage of Whites passing
was 89.57% and the percentage of Blacks
passing was 78.13%. The Port Authority
does not deny that the difference is statisti-
cally significant; the statistical measure of
this disparity is 2.68 standard deviations.
See Abrams Affid.; Shapiro Statement.
“The greater the number of standard devi-
ations, the less likely it is that chance is the
cause of any difference between the ex-
pected and observed results.” Ottaviani
v. State Univ. at New Paltz, 875 F.2d 365,
371 (2d Cir.1989). A standard deviation of
2.68 means that the chance of such a differ-
ence in pass rates occurring by chance is
less than 1 in 100.

The Second Circuit, however, rejected the
efficacy of a “minimum threshold level of
statistical significance” for determining
whether the plaintiff has established a pri-
ma facie case of discrimination. Ottaviani
v. State Univ. at New Paltz, 875 F.2d at
873. Citing Watson v. Ft. Worth, the Ot-
taviani Court noted that “recent Supreme
Court pronouncements instruct that there
simply is no minimum threshold level of
statistical significance which mandates a
finding that Title VII plaintiffs have made
out a prima facie case.”” Id. Thus, al-
though a finding of two standard devia-
tions evince significant criteria upon which
to base a prima facie case of discrimination,
standard deviation analysis is not the only
endorsed approach under Title VII.

It is certainly true that a finding of two
to three standard deviations can be high-
ly probative of discriminatory treatment.
As tempting as it might be to announce a
black letter rule of law, however, recent
Supreme Court pronouncements instruct
that there simply is no minimum thresh-
old level of statistical significance which
mandates a finding that Title VII plain-
tiffs have made out a prima facie case.
See e.g., Watson v. Ft. Worth Bank &
Trust, 487 U.S. 977, 987 [108 S.Ct. 2777,
2784, 101 L.Ed.2d 827] (1988).

Ottaviani v. State Univ. at New Paltz, 875
F.2d at 372-73.
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[71 A test for statistical significance
measured by the standard deviation for a
particular set of data is insufficient, stand-
ing alone, to measure the legal significance
or practical impact of any disparities in the
selection process in this case. When a case
of disparate impact rises or falls on a com-
parison of the numbers selected, the point
at which there is a disparity in selection
rates between the races must grow so
large that it may be said that the numbers
alone establish a “sufficiently substantial”
difference in selection rates to warrant an
inference of discriminatory impact. ‘‘Sta-
tistical significance is not the same as prac-
tical significance because in isolation it tells
nothing about the importance or magnitude
of the differences.” Bilingual Bicultural
Coalition on Mass Media, Inc. v. FCC, 595
F.2d 621, 642 n. 57 (D.C.Cir.1978) (quoting
H. Blalock, Social Statistics at 163 (2d
Ed.1972)). In order to determine the im-
portance or magnitude of the differences,
the statistical data must be analyzed in the
context of the situation in practical terms.

Guidelines exist for determining practical
significance. For example, the Supreme
Court has stated a “four fifths rule” or
“80% rule” which provides in pertinent
part:

A selection rate for any race, sex, or

ethnic group which is less than four-

fifths (%) (or eighty percent) of the rate
for the group with the highest rate will
generally be regarded by the Federal
enforcement agencies as evidence of ad-
verse impact, while a greater than four-
fifths rate will generally not be regarded
by Federal enforcement agencies as evi-
dence of adverse impact. Smaller differ-
ences in selection rate may nevertheless
constitute adverse impact, where they
are significant in both statistical and
practical terms or where a user’s actions
have discouraged applicants dispropor-
tionately on grounds of race, sex, or eth-
nic group. Greater differences in selec-
tion rate may not constitute adverse im-
pact where the differences are based on
small numbers and are not statistically
significant, or where special recruiting or
other programs cause the pool of minori-
ty or female candidates to be atypical of
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the normal pool of applicants from that
group. 29 C.F.R. § 1607.4D (1988).

[8,91 Both the 80% rule and standard
deviation analysis is acceptable for deter-
mining the impact of a selection process
which is alleged to have a discriminatory
effect. See e.g., Guardians Assoc. of New
York City Police Dept., Inc. v. Civil Ser-
vice Com'n, 630 F.2d 79, 88 (2d Cir.1980).
Moreover, although the difference in selec-
tion rates between two groups may be sta-
tistically significant, the differential may
not prove practically significant. In this
case, the written component of the exami-
nation was taken by 508 Whites and 64
Blacks. Of those, 455 Whites and 50
blacks passed the written examination
based on a passing score of 66. The per-
centage of Whites passing was 89.57% and
the percentage of Blacks passing was
78.13%. Thus, the passing rate for Blacks
was 87.2% of the passing rate for Whites, a
rate which exceeds the 80% rule con-
straints. Compare Bushey v. New York
State Civil Service Comm, 733 F.2d 220,
225-26 (passing rate for promotion to Cor-
rection Captain was fifty percent lower for
minority candidates than for non-minori-
ties) aff’d without op. 767 F.2d 907 (2d
Cir.1985); Kirkland v. New York State
Dept. of Correctional Services, 374
F.Supp. 1361 (S.D.N.Y.1974), aff’d, 520
F.2d 420, 425 (2d Cir.1975), cert. denied,
429 U.S. 823, 97 S.Ct. 73, 50 L.Ed.2d 84
(1976) (30.8% of the Whites passed exam
while only 7.7% of the Blacks passed the
exam for promotion to Correction Ser-
geant.)

Furthermore, in this case, the test for
statistical significance yielded a standard
deviation of 2.68. However, this was of
purely mathematical and statistical signifi-
cance because, in practical terms, had two
more Black candidates had passed the ex-
amination, the difference in pass rates
would no longer be statistically significant.
A proper analysis of a written examination
with results which are as close as these
requires consideration of not only bare sta-
tistical significance, but also practical sig-
nificance. See Bicultural Coalition on
Mass Media, Inc. v. FCC, 595 F.2d at 642
n. 57) (statistics alone contributes nothing

of importance in terms of the magnitude of
the differences.)

That Waisome argues the real minimum
score is not 66, as the Port Authority con-
tends, but 76, because anything lower than
a score of 74 eliminated the candidate from
meaningfully competing for a promotion is
not as significant on second glance. Spe-
cifically, Waisome contends that “from a
purely mathematical perspective, a score of
at least 76 was needed for an applicant to
be eligible for promotion” and a test for
statistical significance between the propor-
tion of Blacks scoring 76 or above yields a
difference of 2.68 standard deviations,
showing adverse impact.

{10] While some Blacks performed com-
paratively well on the written component,
Blacks as a group scored lower than
Whites. This, Waisome argues, indicates
adverse impact of the test as a whole be-
cause it demonstrates that any one part of
the selection process had an adverse im-
pact. In Connmecticut v. Teal, however, the
Supreme Court explained that a pass/fail
barrier which excludes candidates from
further participation in the process should
be separately analyzed. By separating the
components at bar, it is revealed that sev-
eral of the Black candidates passed the
written portion of the examination, only to
go on to fail the orals. There was no
statistical significance attributed to the
rate at which Black candidates failed here.
Indeed, Waisome’s analysis, concentrating
on the effective score needed on the writ-
ten exam, is short sighted and does not
take into consideration a basic fact, name-
ly, that when the number of Blacks who
achieved passing scores is compared to the
number of Whites who achieved passing
scores, no statistical disparity in selection
rates is revealed.

When the examination process under
challenge here is scrutinized with an eye
towards practical as well as statistical sig-
nificance, there are insufficient disparities
between the Black and White selection rate
to base a finding of discriminatory impact
at this juncture.
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Finally, Waisome argues that the Port
Authority’s eligibility list for promotion un-
fairly ranks successful minority candidates
on a lower plane on the vertical promotion
list. However, only a small number of
promotions are made at any given point.
Waisome bases his claims on a promotion
rate in which only 5 Blacks and 70 Whites
were selected. Where differences are
based on smaller numbers, the proper ap-
proach is to perform a statistical analysis
of the disparity in selection rates. Apply-
ing standard deviation analysis to measure
the impact of the written test, the differ-
ence in selection rates is 1.34 standard devi-
ations. This i1s well below the level of 2 or
3 standard deviations, constituting statisti-
cal significance. See Kirkland v. New
York State Dept. of Correctional Services,
711 F.2d 1117, 1131 (2d Cir.1983) (citing
Castaneda v. Partida, 430 U.S. 482, 97
S.Ct. 1272, 51 L.Ed.2d 498 (1977)) (a stan-
dard deviation of greater than 2 or 3 consti-
tutes evidence of disparate impact, for such
a great deviation could “only be regarded
as caused by some factor other than
chance.”)

In sum, when pass rates are analyzed,
neither the written nor oral examination
component had an adverse impact on Black
candidates. Further, when the same stan-
dard deviation analysis measuring the im-
pact of the written examination is applied
to the actual promotions made from the
eligibility list, no significant adverse impact
is demonstrated.

[11] For the foregoing reasons, Wai-
some et al. have failed to show a sufficient-
ly substantial difference in White and
Black selection rates or performance rates
which would raise an inference of discrimi-
natory impact. It would appear that there
is nothing other than the statistical basis
for the complaint. Thus, summary judg-
ment is granted in favor of the Port Au-
thority and P.B.A. The complaint is here-
by dismissed in its entirety.

SO ORDERED.
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758 FEDERAL SUPPLEMENT

Leroy SMITHWICK, Petitioner,
v.

Hans WALKER, Superintendent, Auburn
Correctional Facility and Hon. Robert
Abrams, Attorney General of the State
of New York, Respondents.

90 Civ. 3525 (KTD).

United States District Court,
S.D. New York.

Feb. 13, 1991.

State prisoner sought habeas corpus.
The District Court, Kevin Thomas Duffy,
J., held that: (1) inadvertent submission to
jury of two photographs which had not
been admitted into evidence was harmless;
(2) evidence was sufficient to sustain the
conviction; (3) defendant did not show inef-
fective assistance of counsel; and (4) any
errors in court’s instructions did not rise to
constitutional level.

Petition denied.

1. Habeas Corpus &=499

Mere impermissible submission to the
jury of photographs which were not admit-
ted into evidence did not mandate upsetting
conviction.

2. Habeas Corpus €702

In habeas petitions, it is presumed that
the jury obeyed adequate instruction to
determine defendant’s guilt based only on
the proof in the evidence.

3. Criminal Law &=1165(1)

Valid conviction should not be set aside
if reviewing court may confidentially say,
on whole record, that the constitutional er-
ror was harmless beyond a reasonable
doubt.

4. Habeas Corpus &499

Defendant was not prejudiced by fact
that photographs which had not been ad-
mitted into evidence were inadvertently
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