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UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

M CHELA LECCATA, through
Matthew T. G | bride, Esg.
Conservator over her Estate
and Next Friend,

Plaintiff, Gv. No. 3:02CV1066 (CFD)

V.

PATRI CI A W LSON- COKER
Commi ssi oner, Connecti cut
Depart nent of Social Services;
and TOMW G THOWPSON
Secretary of the U S
Department of Health and
Human Servi ces,

Def endant s.
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MAY 12, 2004

MEMORANDUM IN SUPPORT OF FEDERAL DEFENDANT’S OPPOSITION
TO PLAINTIFF’'S MOTION FOR A PRELIMINARY INJUNCTION

Statenent of the Case

Plaintiff has requested a prelimnary injunction requiring
t he Comm ssi oner of the Connecticut Departnment of Social Services
and the Secretary of the U S. Departnent of Health and Human
Services (“the Secretary”) to provide funding under the Medicaid
program for the residential charges of Arden Courts, the assisted
living facility (“ALF") in which plaintiff currently resides. In
her Menorandum of Law in Support of Plaintiff’s Mtion for
Tenporary Injunction (“Pl’s. Mem "), plaintiff alleges that she
is currently using her owmn funds to pay for her stay at Arden

Courts, but that she “expects to run out of noney in the next few
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nonths” (id. at 2). Plaintiff alleges that, once her funds have

been exhausted, she will be forced to enter a Medicaid-certified

nursing facility (“NF"), even though a NF woul d be nore expensive
than an ALF (id. at 2-3).

As grounds for the injunction, plaintiff repeats her
previous cl ains that Congress’ decision to provide Medicaid
funding for NF room and-board charges, but not for ALF
residential charges, violates the Equal Protection and Due
Process cl auses of the United States Constitution. |n addition,
plaintiff asserts a newclaimthat is not alleged in her
conplaint. Plaintiff alleges that defendants’ failure to pay for
her stay at Arden Courts violates the Arericans with Disabilities
Act of 1990 (“ADA"), 42 U S.C. 8§ 12131 et seq.

As this menmorandumwi || denonstrate, plaintiff has not
satisfied the requirenents for the issuance of a prelimnary
injunction. Most inportantly, as the Secretary denonstrated in
hi s Menorandum i n Support of Federal Defendant’s Mdtion to
Dismss (“Fed. Def’s. Mem”),¥ plaintiff has absolutely no
chance of prevailing on her Equal Protection and Due Process
claims. Moreover, while plaintiff attenpts to overcone the

weaknesses of her case by asserting a new clai munder the ADA,

Y The Secretary has noved to dismiss this case for |ack of
standing and for failure to state a claimupon which relief can
be granted. The Court held argunment on the Secretary’s notion on
Septenber 19, 2003, but has not yet issued a deci sion.
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she fails to recogni ze that the Federal government cannot be sued
for discrimnation under the ADA. See 42 U S.C. § 12131(1)
(defining a “public entity” under the ADA as “any State or |ocal
government ...”). Accordingly, plaintiff’s notion for injunctive
relief should be denied.

The Medi caid Program

The Medicaid program established in 1965 as Title Xl X of
the Social Security Act, 42 U S.C. 88 1396 et seq., provides
Federal funding to States that choose to pay the costs of nedical
care for certain needy individuals and famlies.? Al though
participation in Medicaid is voluntary, once a State elects to
participate, it nmust conply with all requirenents of Title Xl X
To qualify for Federal funding under Medicaid, a State nust
submt to the Secretary a “plan for nedical assistance” that
describes the nature and scope of the State’s program 42 U S.C
8§ 1396a(a). |If the Secretary approves the plan, the State wll
receive Federal funding for a portion of the paynents nade under

its plan. 42 U S.C. 8§ 1396b.

¥ To participate in Medicaid, the States are required to provide
coverage to the “categorically needy”, which includes individuals
who receive income mai ntenance paynents under the Federa

Suppl enental Security Income (“SSI”) program (except that, in
certain situations, States may apply nore restrictive eligibility
criteria than SSI). 42 C.F.R 435.120 and 435.121. SSI paynents
are made to aged, blind, and disabl ed individuals whose incone is
bel ow t he Federal paynent standard. See 42 U.S.C. 1381 et seq.
States may suppl enment the Federal SSI paynent with their own
funds. 42 U S.C 1382e.
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The Medicaid statute defines “medi cal assistance” to include
a variety of nedical, health, and supportive services. 42 U S. C
§ 1396d(a).¥ The termincludes three basic types of inpatient
care. Specifically, the statute provides coverage for inpatient
services, including roomand board, provided by hospitals, NFs,
and internmediate care facilities for the nentally retarded
(“ICF/MRs”). See 42 U.S.C. 8§ 1396d(a)(1),(4),(14),(15), and
(16). The statute also establishes certification standards or
participation requirenents for such facilities. See 42 U S.C 8§
1396d(c), (d), (h) and 1396r. See also 42 C.F.R 88
440.10(a)(3)(iii), 440.150(a)(3), 441.151(b), and 483, Subparts B
and 1.

O particular relevance to the present case, the statute
defines a NF as an institution: (1) which is primarily engaged in
providing -

(A) skilled nursing care and related services for residents

who require medical or nursing care,

(B) rehabilitation services for the rehabilitation of

i njured, disabled, or sick persons, or

(© on areqgular basis, health-related care and services to

i ndi vi dual s who because of their nental or physical

condition require care and services (above the |evel of room

and board) which can be made available to them only through

institutional facilities ...;

(2) which has in effect a transfer agreement with one or nore

¥ A State is required to cover sone of these services (e.g.,
hospital and NF care) for certain specified groups, while other
services (e.g., clinic services, physical therapy services) nmay
be provided at the State’s option. 42 C.F.R 88 440. 210-440. 225.
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Medi care-certified hospitals; and (3) which conplies with Federal
standards pertaining to the provision of services, residents’
rights, sanitation and physical environnment, and other matters.
42 U.S.C. § 1396r(a).

To participate in Medicaid, a NF nust be periodically
"certified", based on the findings of on-site "surveys", as
nmeeting the applicable health and safety requirenments. 42 U.S.C.
§ 1396r(a)(3). See also 42 CF.R § 483.1 et seq. (establishing
standards for skilled nursing facilities under Medicare and NFs
under Medicaid). A NF nust enter into a provider agreenment with
the State and the Secretary (if the facility also participates in
Medicare). 42 U.S.C. 8§ 1395cc(a); 42 U S.C. § 1396a(a)(27). |If
it is determ ned, through | ater surveys, that a NF no | onger
neets programrequirements, various sanctions nmay be inposed,
including termnation of the facility' s provider agreenent. 42
U.S.C. § 1396r(h).

In contrast to the foregoing provisions, the Medicaid
statute nakes no explicit reference to ALFs. Hence, the statute
nei ther provides coverage for the residential or room and-board
charges of an ALF, nor establishes any certification requirenments

for such facilities. See State of Texas v. Departnent of Health

and Human Services, 61 F.3d 438, 442 (5" Gr. 1995) (the
Medi cai d statutory schene “reveals an intent to use limted

Medi caid dollars to pay for roomand board expenses only in those
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facilities for which Congress has extracted the quid pro quo of
federal quality assurance standards” - that is, only in
hospital s, NFs, and | CF/ MRs).

The term “nedi cal assistance”, however, includes a variety
of health or supportive services that can be provided under a
State plan to individuals who reside in their honmes or in
community settings other than a hospital, NF, or |ICF/ MR such as
an ALF. These services include various honme health services
(e.qg., skilled nursing and hone health aide care) and “personal
care services”. 42 U.S. C. § 1396d(a)(7) and (24); 42 CF.R 88
440. 70 and 440.167. Under the personal care benefit, a State may
provide a wi de range of human assistance (e.g., assistance with
eating and dressing, housework, grocery shopping, |aundry, neal
preparation, and nedi cati on managenent) to individuals who reside
in ALFs or other comunity settings.

Moreover, in addition to the foregoing State-plan services,
the Secretary may grant a waiver authorizing a State to furnish
certain “home or community-based” (“HCB") services (e.g.,
homemeker, personal care, and case managenent services) that
woul d ot herwi se not qualify as nedical assistance under the
program or that would be provided in a manner that would
otherwi se violate certain Medicaid statutory requirenents, but
only if such services are furnished to individuals who, but for

t he provision of such services, would require the |evel of care
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provided in a hospital, NF, or ICF/MR 42 U S.C 8§ 1396n(c); 42

C.F.R 88 440.180 and 441.300 et seq. See generally Skandalis v.

Rowe, 14 F.3d 173, 176 (2d Gr. 1994). HCB services enable
el derly, disabled, or chronically-ill persons, who would
ot herwi se be institutionalized, to live in the conmunity.
Significantly, however, the statute precludes a State from
i ncluding “room and board” as an HCB service. See 42 U.S.C. 8§
1396n(c)(1). See also 42 U.S.C. 8§ 1396t(a)(9) and
1396u(f) (1) (excluding “roomand board” from “home and comunity
care” and “comunity supported living arrangenents services”).
ARGUMENT
PLAI NTI FF HAS FAI LED TO SATI SFY THE REQUI REMENTS FOR THE
| SSUANCE OF A PRELI M NARY | NJUNCTI ON.  CONSEQUENTLY, HER
REQUEST FOR PRELI M NARY RELI| EF SHOULD BE DENI ED
The Second Circuit has held that, as a general matter, a
party seeking a prelimnary injunction nmust establish irreparable
harm and -
either (a) likelihood of success on the merits, or (b)
sufficiently serious questions going to the nmerits of its
claims to nmake themfair ground for litigation, plus a
bal ance of the hardships tipping decidedly in favor of the

novi ng party.

Plaza Health Laboratories, Inc. v. Perales, 878 F.2d 577, 580 (2d

Cir. 1989). A noving party will normally be permtted to utilize
ei ther prong of the above-described test. However, in cases
where the noving party seeks an injunction that would alter the

status quo by requiring sone affirmative act, the nore stringent
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test is required. See Tom Doherty Assoc., Inc. v. Saban

Entertainnent, Inc., 60 F.3d 27, 33-35 (2d Gr. 1995). In such

cases, the injunction should be denied, unless the noving party
establishes, along with irreparable injury, a “clear or
substantial showi ng of a |ikelihood of success”. |[d. at 35. See

al so Medical Society of the State of New York v. Toia, 560 F.2d

535, 538 (2d GCir. 1977) (where the granting of prelimnary relief
"adversely affect[s] the public interest in a manner whi ch cannot
be conpensated for by an injunction bond", the noving party bears
a greater burden of persuasion).

In the present case, plaintiff concedes that, “[b]ecause
[ she] seeks a mandatory injunction--i.e., an injunctive order
which alters the status quo with a positive act—the hei ghtened
standard will apply” (Pl'’s. Mem at 7). Consequently, the court
shoul d not grant plaintiff's notion for prelimnary relief unless
she establishes, along with irreparable injury, a substanti al
l'i kel i hood of success on the nerits.

A. Plaintiff Has Failed to Establish a Substantial Likelihood
of Success on the Merits.

In her conplaint, plaintiff clainms that Congress’ decision
to provide Federal funding under the Medicaid programfor NF
room and- board charges, while precluding such funding for ALF
residential services, violates the Equal Protection and Due
Process cl auses of the United States Constitution (Conplaint, at

19 7 and 9). The Secretary has addressed these clains in detail,
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establishing that Congress could have had a rational basis for
enacting the chall enged distinction and, consequently, that
plaintiff’s Equal Protection and Due Process clains are wthout
merit (Fed. Def’s. Mem at 13-21). More specifically, in
enacting the chall enged distinction, Congress could have
rationally concluded: (1) that individuals who reside in NFs
general ly have nore serious nedical or health problens than ALF
residents and, consequently, that it is appropriate, given the
Federal governnent’s |imted financial resources, to provide
Federal funding for NF room and-board expenses, but not for ALF
residential charges (id. at 15-16); (2) that, given the absence
of Federal certification standards for ALFs, it would be unw se
to provide billions of dollars in Federal funding for the
residential services provided by such facilities (id. at 16-17);
(3) that providing Medicaid funding for ALF residential charges
woul d i nappropriately shift costs fromthe Federal Supplenenta
Security Income programto the State Medicaid prograns (id. at
17-18); and (4) that providing Medicaid coverage for ALF
residential charges woul d encourage | arge nunbers of Medicaid
reci pients who are currently living in their honmes to nove to
ALFs, greatly increasing Federal and State expenditures under the
Medi caid program (id. at 18 n. 11). Each of these concl usions

woul d have been sufficient to support the chall enged
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di stinction.¥

Plaintiff has not specifically discussed any of these issues
in her nost recent menorandum However, plaintiff cannot avoid
t he conclusion that she has no likelihood of success on her Equal
Protection and Due Process cl ains.

Plaintiff has no better chance of prevailing on her ADA
claim Plaintiff did not include an ADA claimin her conplaint,
and she has not noved to anend her conplaint. However, even if
t hese defects are overlooked, it is clear that plaintiff has no
vi abl e ADA cl ai m agai nst the Secretary.

The ADA prohibits a “public entity” fromdiscrimnating
agai nst an individual because of his or her disability, or from
excluding a disabled individual fromparticipation in any
service, program or activity provided by the public entity. 42
U S.C 8§ 12132. The ADA defines a public entity as:

(A) any State or |ocal governnent; (B) any departnent,

agency, special purpose district, or other instrunmentality

of a State or States or |ocal governnent; and (C) the

Nat i onal Rail road Passenger Corporation, and any conmuter

authority....

42 U.S.C. 8§ 12131(1). The ADA clearly does not include “federal

executive agencies nor their Secretaries as ‘public entities'”.

Zi ngher v. Yacavone, 30 F. Supp. 2d 446, 452 (D. Vt. 1997),

Y The Secretary also noted that plaintiff does not have a
property interest in the receipt of Medicaid funding for the
residential charges of Arden Courts and, thus, that she has no
vi abl e Due Process claim (id. at 19-20).

- 10 -
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aff'd. 165 F.3d 1015 (2d 1999). Consequently, there is no nerit
to plaintiff’s claimthat the Secretary has viol ated the ADA

See also Isle Royale Boaters Assoc. v. Norton, 154 F. Supp.2d

1098, 1135 (WD. Mch. 2001), aff’'d. 330 F.3d 777 (6'" Cir. 2003)
(“[p]laintiffs may not sue [the National Park Service], a unit of
t he Federal government, for discrimnation under the ADA).

B. Plaintiff Has Failed to Establish that She WIIl Suffer
Irreparable Harmif a Prelimnary Injunction |Is Denied.

Plaintiff alleges that she will suffer irreparable harmif a
prelimnary injunction is denied because she will be forced to
suffer the “trauna of a forced renoval” to a NF (PlI’s. Mem at
4). By her own adm ssion, however, plaintiff has sufficient
funds to continue living at Arden Courts until at |east Septenber
of 2004 (Pl's. Ex. A at 1). Moreover, plaintiff has not
established that adm ssion to a NF is the only viable alternative
for her. She makes no effort to establish that there are no
alternative placenents available, or that she is unable to live
in a conmunity setting that is | ess expensive than Arden Courts.

Furthernore, while plaintiff appears to equate adm ssion to
a NF with incarceration, such a characterization is far from
accurate. By Federal regulation, NF residents retain their
rights to dignity, self determnation, and privacy. 42 C.F.R 88
483. 10 and 483.15. Modrreover, NFs are required to provide their
residents with safe, confortable, and private |iving

environments, 42 C.F.R 8§ 483.70(d)-(h), as well as with soci al
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services and recreational activities. 42 C.F.R § 483.15(f) and
(g). Gven the existence of these Federally-recognized and
enforced rights, it would be inappropriate to assune that

adm ssion to a NF necessarily results in irreparable injury.

Plaintiff has also failed to establish that the bal ance of
hardshi ps tips decidedly in her favor. Wile plaintiff alleges
t hat defendants woul d “save thousands of dollars in unnecessary
heal th costs” by paying for her stay at Arden Courts, rather than
a Medicaid-certified NF (Pl'’s. Mem at 14), she makes no effort
to substantiate this contention. The record contains no evidence
as to the paynents nmade by the State of Connecticut for nursing
honme care.

Moreover, as the Secretary noted in her prior nmenorandum
heal th care experts are uncertain as to whether the provision of
Medi cai d funding for ALF room and-board charges woul d be cost
effective (Fed. Def’s. Mem at 18 n. 12). Mreover, the
provi sion of such funding could greatly increase Federal and
St ate expendi tures under the Medicaid program by encouragi ng
| arge nunbers of Medicaid recipients who are currently living in
their hones to nove to ALFs (id. at 18 n. 11).

CONCLUSI ON

For the reasons discussed in this nmenorandum plaintiff has
failed to satisfy the requirenents for the issuance of a

prelimnary injunction. Consequently, her notion for injunctive
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relief should be deni ed.
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