Case 1:01-cv-09551 Document 6  Filed 02/20/2002  Page 1 of 16

grom g ? S
il D
UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ILLINOIS 202FER 20 PH 2: 57
EASTERN DIVISION
Lifay
DONNA RADASZEWSKI, Guardian, on behalf ) U.S. BISTRICT COURT
of Eric Radaszewski, ) '
)
Plaintiff, )
- )
vs. ) Civil Action ,ém -
) No. 01 C 9551 L o,
JACKIE GARNER, Director of lllinois ) Judge Darrah Fr w;p
Department of Public Aid, ) & 2/ hd
Defendant. )

DEFENDANT’S MEMORANDUM IN OPPOSITION TQ
PLAINTIFF’S MOTION FOR REMAND

I. INTRODUCTION

Eric Radaszewski, Plaintiff’s son, suffers from brain cancer and has lost many mental and
physical functions. Before he turnéd 21 years old, Eric, who iives with his parents, received 16
dally hours of in-home nursmg funded by a Medicaid waiver allowmg the Illinois Department of
Publlc Aid ("IDPA") to provide such care to disabled persons under age 21 In February, 2000,
IDPA determ_ined that, after Eric turned 21, he would be entitled tp an exceptional care rate of
$4,593 per month under the Medicaid Home Services Waiver Program. Plaintiff alleges that this
rate, which was capped at fhe cost of alfemate care at a skilled nursing faciﬁty, is only sufficient
to provide Eric with approximately five hours per day of in-home nursing. IDPA’s payments for
Eric’s care were reduced on August 4, 2000, his 21* birthday.

On September 1, 2000, Plaintiff brought an action in the United States District Court for
the Northern District of [llinois against [DPA’s Director. Plaintiff chplained that reduction of

IDPA’s funding violated the federal Medicaid statute, its implementing regulations and the
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requirements of due process. Defendant argued that Plaintiff failed to state a cognizable federal
cause of .action. in that __the Medicaid Act drd not create an entitlement to private duty nursing and
Plaintiff’s alleg.ations. of a violation of Illinois_’ State Medicaid Plan only asserted a state law
claim. The District Court denied Plaintiff’s motion for a preliminary injunction on November 6,
2000. The court concluded that it lacked subjeet matter jurisdiction because Plaintiff’s claims
did not state any Violation of :the_rfederal Medicaid Act or of the United States Constitution.
Plaintiff appealed this’ denial of lnjunetive relief to the United States Court of Appeals for the
Seventh Cirouit The Courtof Appeals dismissed Plaintift’s federal action as moot on March 8,
2001 See Attachments to Memorandum in Support of Pla1nt1ff s Motron for Remand
..("Pla1nt1ff’ $ Attachments") Exh1b1t F ThlS d1srmssal was based on the approval by the Health
_Care Financing Admlmstratron of the Umted States Departrnent of Health and Human Services,
.on Pebruary 2, 2001 of an amendment to the Ill1no1s State Med1ca1d Plan wholly el1m1natmg
prluate duty nursmg care. as.a.eo.t/ereel servree - o
| Meanwhlle on December 1, 2000 Plaintiff brought the present act1on in the Circuit
7_ Court of the.Eighteenth_J_uelleial C.ireuit_,._DuPage County, ll_linois. The case originally stated by

Plaintiff’s Complaint for Injunctive Relief was not removable to this Court because all four

 counts were hased on st..ate. law Plamt1ff eomplained that (1) llﬁ)l&’A’slimitation of private duty

nursing services provided to adult Medicaid recipients constituted an invalid rule not adopted in
accordance with rulemaking procedures specified in Illinois’ Administrative Procedure Act, 5
ILCS 100/ 1-1 et seq. (Count D, (2) IDPA v1olated Illinois’ Medicaid Plan by failing to provide
Erlc Wrth the full amount of prlvate duty nursmg descrlbed in the Plan (Count 1), (3) IDPA’
refusal to cover all the private duty nursmg sought for Er1c V1olated 89 Ill1no1s Adm1n1strat1ve

| Code §140.435(b)(2) (Count III); and (4) Hllinois’ Medicard Plan was a contract which IDPA
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breached by failing to provide the full amount of private duty nursing included in that Plan to
Eric (Count IV). On December 19? 2000, the Circuit Co_urtehtered:atemporary restraining order,
effective until further court order, reduiring IDPA to reimburse the 16 hours per day of private
duty nursing received by Eric before he turned 21.

On September 7 2001 Defendant moved the C1rcu1t Court to vacate the temporary
restraining order and dismiss this case as m_oot; Defendant’s motion was based on (1) the federal

govern_ment’.s approval on E_‘ehr_ua:ry 2, 2001 of an arueudment_ to Illinois’ State Medicaid Plan

rernotring coverage of prrvate duty nursmgser\uce and (2) .II..).PA.’S oromulgation, .on September
1, 2001, of amendments to its administrative rules siriking all text relating to coverage of private
_duty and in-home nursing services. .‘.89.111i.noi_s Admininistrati.v-_e. Code §§140.435, 140.436. See
25 Ill.Reg. 11880 (September 14, 2001). In response to Defendant’s motion, on October 16,
2001, Plaintiff filed her Motion for Leave to File Supplemental Complaint and to Extend
T‘emiaorary Restraining Order. _S._e‘_.e:'Plain_titf’s Attachments, Exh1b1t G. Plaintift maintained that,
_ _since the .ﬁling of her original Comolaint srgniﬁeant matters had occurred giving rise to
add1t1ona1 clarms requrrrng supplemental pleadmg and that these matters Justrﬁed extensron of
the TRO Although Plalntlff in her proposed Supplementa.l Complamt for In] unctive Rel1ef
.realleged the four counts prekusly brought in her 1n1t1al Complaint (Counts I- IV) and brought a
new count allegmg that IDPA had vrolated the Illlnms Admmlstratwe Procedure Actin
amendmg 89 Illmo1s Admmrstratlve Code §§14O 435 and 140 436 (Count V), Plamtrff added

| two new counts allegmg Vlolatlons of federal law. Spec1ﬁcally, Plalntrff charged that (1) IDPA’s
fa1lure to provide Eric the amount of 1n-home nursing she sought violated Title II of the
Americans with Disabilities Act ("ADA"), 42 U.S.C. §12132, and one of its implementing
regulations, 28 C.F.R. §35.130 (Count VI), and (2) IDPAV’S failure to provide the sought-for

4.
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amount of in-home nursing Violeted Section 504 of the Rehabilitation Act of 1973, 29 U.S.C.
§794, and one of its implementing regulations, 28 C.F.R. §41.51(d) (Count VII). See Plaintiff’s
Attachments, Exhibit A. | |

O.n Nevember 15, 2001, fﬂe C1rcu1tC0urt (1) denied ‘De_fe.n.dant’s Moﬁo.n to Vécéte TRO
and Dismiss Case as Moo.t, (2) granted Plaintiff’s Motion to E)?tend TRO, (3) granted Plaintiff{
leave to file her suppleméntal Complaint instanter, and (4) granted Defendant 21 days to answer
Plaintiff’s Supplemental Compialm See Plaintiff’s Attachments, Exhibit D.

On December 10 2001 Defendant ﬁled her Answer to Plaintiff’s Supplemental
Complaint for Injunctive Relief in Circuit Court. See Plaintiff’s Attachments, Exhibit E. In
addition to answering the numbered paragraphs of Plaintiff’s Supplemental Complaint,

| Defepdaqt ass_erted‘ three_defeesee.j_ S'Peciﬁcally, Defendant coqteﬁdegi that (1) Counts [-IV of the
:Sﬁép'iem.eﬁtal C'(I)_mplaiht_v.ye:l;e.mopt._,-' (.2)‘Cc.)unt VI was barred bythe Eleveﬁth Amendment to the
_ Umted States Con_stitqti.qn,._a_rlld (3) Pla1nt1ff could not bring _Co_ulr;t:VI_ _agaih_st IbPA’s Director. |

Beeeuse Plaintiff had amended her Complaint to add claims arising under federal laws,
Defendant, pursuant to 28 U.S.C. §§1441 and 1446(b), filed a Notice of Removal with this Court
and the Circuit Court on December 14, 2001, Plaintiff has now moved to remand this case to
state court.. Defendant opposes Plain_tiff’_ s Motion for Remand for the following reasons.

II. ARGUMENT

A. Defendant’s Notice of Removal Was_ Timely Filed
28 U.S.C. §1446(b) provides that:

If the case stated by the initial pleading is not removable, a notice of removal may
be filed within thirty days after receipt by the defendant, through service or
otherwise, of a copy of an amended pleading, motion, order or other paper from
which it may ﬁrst be ascertalned that the case is one which is or has become
removable . e o '
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| In the present case, though Defendant received copies of Plaintiff’s Motion for Leave to File

| Supplemental Complalnt and her Supplemental Complaint for Injuncuve Relief on October 15,
2001 Defendant obJected to Plaint1ff’ 8 M0t1on and the state Circu1t Court d1d not grant Plamtlff
leave to ﬁle her Supplemental Complaint unt11 November 15 2001 See Plaintiff s Attachments,
Lxhlbits C and D. Defendant hled her Notice of Removal on December l4 2001 29 days after
the Cncult Court gianted Plaintiff leave to amend her complamt and this case first became

removable due to addition of two federal la\_v claims. Nev‘ertheless, Plaintiff ar_gues that

Defendant waited too__lo_n‘:g_r to remove this case becauseshe dlant file her notice of removal

| wrthm 30 days of when she vvas seived acopy_ of Plaintiff’s anrended_‘pleadi_ng on.(t).ctober 15.
| Plaintiff concedes that there is a split among district court dlecisions. as to when }the
statutory 30-day perlod for removal begins to run after a case not 1n1tially removable
- subsequently becomes 5o through an arnended pleading, but neglects to even cite, much less
| d1stinguish a case dec:lded by the Seventh Circurt Court of Appeals whlch has definit1vely

_resolved any uncertamty in thls Jurisdictron In Sullivan V. Conwav 157 F 3d 1092 (7”‘ Cir

| 1998) the only appellate court case to dec1de thlS issue, plaintiff contended that defendants
.removed too late when they acted vvrthm thirty days after the state court granted. a motion to.
amend the complaint to add federal clairns but more than thirty days after plaintiff rnade the
motion. Despite a dearth of appellate case law the Seventh Circuit was conﬁdent that [plarntiff]
18 wrong " 157 F 3d at 1094 The Court stated | |

Until the state judge granted the motion to amend, there was no basis for removal.
Until then, the complaint did not state a federal claim. It might never state a

claim, since the state judge might deny the motion. [28 U.S.C. §1446(b)] speaks

of a motion or other paper that discloses that the case is or has become removable,
not that it may sometime in the future become removable if something happens, in
this case the granting of a motion by the state judge. When the motion was

granted, the case first became removable, and it was promptly removed. It would
be fantastic to suppose that the time for removing a case could run before the case

-5-
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became removable |
157 F. 3d at 1094 95. See also Doukllas V. Teacher s Insurance and Annulty Assocratlon, 35
E. Supp 2d 612 615 (W D Tenn 1999) (thrrty-day perlod for ﬁllng notlce of removal d1d not
begin to run upon defendant S recelpt of motlon to amend complarnt) Hibbs v. Consolrdatron
Coal Company 842 F.Supp. 215 217 (N .D. W.Va. 1994) (thirty-day period for removing case
from state court only began to run when state court granted plarnnff‘ s motron to file amended

complarnt) Schoonover V. West Amerrcan Insurance Company 665 F.Supp. 511, 514 (S.D.

Miss. 1987) (plarntrff’ s motion to amend complalnt d1d not make case removable because state
lcourtretarned jurlsd1ctron to deny leave to amend) | . |

The district court cases from various other jurisdictions cited by Plaintiff in support of her
assertion that the time for removal of this case began running when she served Defendant with a
co-pyr of her Motion for Leave to F1le Supplemental Complamt are ﬂatly contrary to the Seventh
Circuit’s dlspos1tlve holdlng in Sullrvan Furthermore as the colurt acknowledged in Webster v-
Sunnvsrde Comoratlon 836 F. Supp 629 630 (S.D. Iowa 1993) Plarntlff’ s posrtron represents
..the "v1ew of a mrnorlty of the publrshed tr1al court decrsmns addressmg the language of [28

| _U S C. §l446(b)] " The dec1sron in Bezv V. Flovd Countv Plan Commlssmn 199 F.R.D. 308,

3 l4 (S D Ind 2001), actually supports Defendant on the issue of removablhty, in that the court
refused to consrder an amended complamt adding federal constitutional cla1ms to state law
_allegatlons to be a removable pleadrng under §1446(b) untll the state court granted plamtrff‘ s

motlon to amend Butts v, Hansen 650 F Supp 996 (D Mrnn 1987) is readlly dlstlngulshable

_ ﬁom the present case because 1t concerned the ﬁhng of a motron for a temporary restramrng

order not a motron for leave to amend a complamt In Butts pla1nt1ffs frlmg of a TRO motion
prior to the filing of their in_itial complaint alerted def__endants to federal claims and rendered the

-6-
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case imediately removable, but in the case at bar Piaintiff filed an initial complaint stating only
state law claims and obtained a TRO solely on the basis of those state law claims. Although
Plaintiff afterwards simuitaneousdly .rn.oi/ed for .an extension of the TRO as well as for leave to
file a silpplementai complaint adding federai claims, her request to extend the TRO was itself
based on her new claims. See Plaintiff’s Attachments, Exhibit G, Plaintiff’s Motion for Leave to

File c§upp1emental Complamt and to Extend Temporary Restralnlng Order, 114 Before the

| Circuit Court granted Plamtiff leave to suppleinent her complamt there was no certamty either
that there would be federal cialms ddded to thls\ease or that the TRO would be extended on the
ba31s of these new clalms. Thus, under 28 US.C. §1446(b), Defendant was not required to
remove this case until after the Circuit Court granted Plaintiff leave to supplement her complaint.
.' In this case, Plaintiff’s motion to sunplement her comnleiint .di'd not dutomatically amend
that eor‘npldint.' “ .Underl Illin_oie Iatw,..ifiélint'iff was not entitled to ernend her complaint as of right.
See 735 ILCS 5/2-61 6(a). In factDefendant opposed Plaintiff_"js ni_-otion. to amend and the matter
was briefed by both parties. The Circuit Court granted Plaintiff’s motion to amend on November
15, 2001 and Defendant filed her Notice of Removal on December 14, 2001, within the 30-day
period prescribed by 28 U.S.C. §14.4_6(b). Indeed, under the holding in Sullivan, this case was
not removable until the Circuit Court finally granted leave to amend and the filing of a removal -
notice before that time would actually have been premature
' B. The Eleventh Amendment Does Not Bar Rernoval of ThlS Case to Federal Court
Aithough .C_ounts VI and VI oi‘“ Pieintiff S S_upplemental _Compl_aint allege violations of
federal law, Counts [-V allege violation_s of state law. Plaintiff argues that this_ Court must
_ reniand this_entire case to state court _heea_t_use,_ nnder Pennhurst .St._at_e Scho_ol & _H__ospi_ital v
Halderman, 465 U.S. 89, 104 5.Ct. 900, 79 L.Ed.2d 67 (1984), the Eleventh Amendment o the

-7-
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United States Constitution prohibits this Court from entertaining her state law claims. The
Removal Act, however, provides;

Whenever a separate and independent claim or cause of action within the

jurisdiction conferred by section 1331 of this title is joined with one or more

otherwise non-removable claims or causes of action, the entire case may be

removed and the district court may ¢ determme all issues therein, or, mits

discretion, may remand all matters in which State law predornmates
28 U.S.C. §1441(b) Also federal d15tr1ct courts "have supplemental jurisdiction over all other
claims that are so related to cla1ms in the action w1th1n [the1r] original Jurlsdlctlon that they form
- part of the same case or controversy under Article III of the United States Constitution.” 28

U.S.C. §1367(a). Clearly, the joining of state law claims with federal law claims cannot prevent

removal of a case from state to federal court. City of Chicage v. International College of

Surgeon 522 U.8. 156, 165, 118 S.Ct. 523, 530, 139 L.Ed.2d 525 (1997).

Furthermme when, as here a case is brought agamst a state party defendant a plamtlff
_ cahpot rertd_er fe_deral law ela1m§ un_removable by joining them w1th state law claims, even
., tllgt_lgl}_ fe‘deral court a_dj-ud:icatienof the state lz_;tw ctaim_s_tpight besubject to the Eleyenth |

-Arrie_ndme.nt. In Wisconsin I}enartl_ﬁept ef Cenections V. Schacht, 524 U.S. 381, 118 S.Ct. 2047,

141 L.Ed.2d 364 (1998), the Supreme Court abrogated the holding in Frances J. v. Wright, 19

F.3d 337, 340 (7" Cir. 1994), that an action containing claims barred by the Eleventh
Amendment cannot, in whole or in part, be removed from state court. In Schacht, the Supreme
Court unanimously held that the presence in an otherwise removable case of a claim barred by
the Eleventh Amendment does not destroy removal jurisdiction that would otherwise exist. 524 -
U.S. at 386-391; 118 S.Ct. at 2031-2053. Even one claim "arising under” federal law was
sufﬁ:c.':i.ent to. satlsfy the -t'equilz'erlnent..that the case be w1t111n the eri gix.laﬂ.rerr.loval jurisdiction of a

| dlstmc,t court. 524 U.S. at 386‘; 1 18 SCt at :2051. The court reje.eted the argument that any claim

8-
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barred by the Eleventh Amendment could destroy removal jurisdiction over all claims. 524 U.S.
at 388; 118 S.Ct. at 2052. _Rathgr, .whc_r_e or_iginai jufisc_iiqﬁon rests upon the Removal Act’s grant
of "arising under” jurisdiction, a fedérai di.strict cour‘t.must énalyzg tlie aipplicability of the
Eleventh Amendment to each claim, not to the case as a whole, and must assume that the
presence of a potential Eleventh Amendment bar with respect to one claim has not eliminated
removal jurisdiction over the case. 524 U.S. at 389-90; .1 18 S.Ct. at 2053. If a State validly
.a.sserts an Eleventh Amendmcnt lb;_ir‘to ajzcgr_ta_in_claim, a federal court cannot hear that claim, but
that circumstance does not destiroy iemoﬁai jurisdiction over the remaining claims in the case and
the court can proceed to hear those other claims. 524 U.S. at 392-93; 118 S.Ct. at 2054, See
Lapides v. Board of Regents of the University System of Georgia, 251 F.3d 1372, 1378 (district
court instructed to hear non-barred ciaims under 42 U.S.C. §1983 and remand claims under

Georgia Tort Claims Act to state court); The Detroit Edison Company v. Michigan Department

of Environniental Quality, 29 F.Supp.2d 786, 792 (E.D. Mich. 1998) (both federal and state law
claims for declaratory and injunctive relief against state department were properly removed from

state court); Kagan v. Kopowski, 10 F.Supp.2d 756 (E.D. Ky. 1998) (in action brought against

state court judges alleging violations of both federal and state constitutions, court adjudicated

federal claims and remanded state claims to state court).

C. Defendant’s Actions in State Court Do Not Bar Removal of This Case to Federal Court

.. On December 10., 200]; Déféndént fiied her Answer to Plaintiff’s Slipplemental
Complaint for Injunctive Relief in state court. See Plaintiff’s Attachments, Exhibit E. By filing
this Answer, however, Defendant did not waive her right to remove this case to federal court.
Since the right to remove a suit from state court to federal courtis a statutory right, 28 U.S.C.
§1441, a defendant has an absoluté right to have a suit removéd when the requii'enients o.f the

9.
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removal statute are met. White v. Wellington, 627 F.2d 582, 586 (2d Cir. 1980). Only a clear
and unequlvocal waiver w111 defeat a party S statutory r1ght to IEMOVE a Case to federal court.

(Jrubb V. Donegal Mutual Insurance Company 935 F 2d 57, 59 (4th Cir. 1991) Re;zls Assomates

v. Rank I-Iotel.s (Management) Limitéd, 894 F.2d 193, 195 (6™ Cir. 1990); Beighley v. Federal

Deposit Insurance Cornor_ation, 868 I.2d 77_6, 782 (5 C1r 1989) Such a waiver should only be

found in "extreme situations.” Rothner v. Citv of Chicago, 879 F.2d 1402, 1416 (7" Cir. 1989).

Generally, the rlght to remove acase to federal court is not lost by any state court act10n short of

proceedlng to an adjudlcatlon on the merlts H1ngst V. Prov1d1an Nat1onal Bank 124 F. Supp 2d

449, 452 (S.D.Tex. 2000); Faln V. Blltmore Securltles Inc., 166 F.R.D. 39, 40 (M.D. Ala. 1996).

Specifically, taking part in preliminary action, such as pleading, does not constitute a

waiver of removal rights. Baker v. National Boulevard Bank of Chicago, 399 F.Supp. 1021,

1022 (N.D. 1ll. 1975). See Hernandez-Lopez v. Commonwealth of Puerto Rico, 30 F.Supp.2d

205, 209 (D. Puerto Rico 1998) (defendants did not waive right to remove by submitting

answer); Estevez-Gonzalez v. Kraft, Inc., 606 F.Supp. 127, 129 (S.D. Fla. 1985) (defendants did

not waive right to remove by filing answer in state court); Carpenter v. [llinois Central Gulf

Railroad Company, 524 F.Supp. 249, 251 (M.D. La. 1981) (answer filed in state court did not

exhibit intent to submit to state court jurisdiction). Indeed, the Federal Rules of Civil Procedure
conteinplate filing an answer in stote court before removal to federal court. See Fed.R.Civ.Proc.
81(c) ("Repleading is not neoesséfy unless the‘oourt so orders. Ina remove.d action in which the
defendant has not answered, the defendant shall answer or present the other defenses or
objections _ayailable under these rnles within 20 days . . .") |

It does not matter in tho present case that Defendatnt_’st Answerto Plaintiff’ 5 ‘Snpple.mental.
Comlolaint .for .Inj unctive Rehef contams t_hreo _défénses Whi.ch Plettntiff charetctéri_ies as |

-10-
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"affirmative," i.e., (1) that Counts I-IV were moot, (2) that Count VI was barred by the Eleventh
Amendment of the United States Constitution and (3) that Count VI could not be brought against
IDPA's Diector. A dofendant’'s mee ilng instte coutofa pleading aising a defense which
might be conelusive on the merits is:i.nsuffici.ent to find a waiver of the right of removal to

federal court; rather there must be further action on defendant’s part resulting in a decision on the

merits of the defense to walve the nght to remove. Bedell v. H R C Limited, 522 F.Supp. 732,

738 (E D Ky 1981) See_B .wn_‘v g _upp. 2d 1345 1347 (M D. Ala. 2000)
(defendants dld not Walve_ rlght te- removal by ﬁhng ans_wer__ W_1th afﬁ;mat1ve defe_nses in state
court); The Federal Deposit Insurance Corp. v. Greenhouse Realty Associates, 829 F.Supp. 507,
511 (D. N.H. 1993} (FDIC did not waive right to remove action by asserting defenses in answer
to eounterclaims because action was ctefensive and no decision on merits was actively sought);
anm Herald Publlshlng Cornpany= D1v1s1on of nght Rldder Newspapers= Inc V. Ferre 606 |
.P Supp 122 124 (S D. Fla 1984) (defendants d1d not waive r1ght to remove action by ﬁlmg |
answer and affirmative defense in state court prior to filing timely removal petition). Here
Defendant, though she asserted tlefenses in her state court answer, neither sought afﬂrm_ative |
rel.ief thereby nbr afterwerds took afﬁrmatlve action resulting ih an adj udic_ettiohbn the merits.
Instead, four days éfter ﬁﬁng her answer in state court, Defendant teok timely action to remove
this case to federal court. Defendant had an absolute statutory right to remove this case and no
uraiver of this right can be impli_e.d.fr_e.m the mete act ef filing an ét_uswerlin state court..
Plaintiff’s cases are. ihnaposite to the present case and the dicta for tzvhich they are cited
do not substantlate that the ﬁllng of an answer in state court waives removal rlghts HWFLSCLHS_IQ
Depa.rtrnent of Correctlons V. Schacht 524 U S 381 118 S Ct 2047 141 L Ed 2d 364 (1990)

does not deal w1th the questlon of whether a ease must be lemoved pnor to ﬁhng an answer in |
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state court, since defendants in that case frled their answer in federal court. 524 U.S.at384;118

s. Ct at 2050 Any suggestron 1n St Paul Mercurv Indemnltv Co V. . Red Cab Co 303 U S. 283,

291, 58 S.Ct. 586, 591 (1938), that a case must be removed before answering is merely dicta in a

case holdingonly that plaintiff could _no_t_ destroy federal court jurisdiction by amending its

complaint after removal to reduce the amount in controversy. In Texas Wool & Mohair

.Marketino Ass’nv Standal Acc SCRCES R

S F.2d 835 838 (sth Cir. 1949), the court stated
that if the thrrd party defendant in a supposed d1ver31ty case "had any rlght of removal it waived

the same by its answer, but we think that it did not have any such right."

D. Defendant s Opposmon 10 Plamtrff’ 5 F ederal Claims in State Court Does Not Bar Removal
of This Case to Federal Court .

_ Ptaintiff contends that this case canot be rernov_ed_ to federal cou_rt‘bec_ause Defendant advanced
| arguments on the merrts 1n stat‘e .c.o.urt with. redgard;to her 'fe'deral' clairns. .}.\lthough:Defendant
hled a state court motion to dismiss Plalntlff"s orlglnal Complarnt for mootness, this motion was
drreoted only at state law clalrns (Counts I- IV) and was ﬁled before Pla1nt1ff moved to
_ supplement her Complaint by addmg two federal law clalms (Counts VI-VII) Acts taken by a
defendant before removablhty becomes apparent cannot render a case unremovable Cahfornla

Repubhcan Partv V. Merc1er 652 F. Supp 928, 932 n. 3 (C.D. Cal 1986). Sce Pease v.

Medtronic, Inc., 6 F. Supp 2d 1354, 1359 (S.D. Fla. 1998) (defendant did not waive right to

remove action by filing motion to dismiss in state court at time when allegations in complaint did
not support removal); Richstone V. Chubb Co_l_onial_Life Insurdance_,. 988 F.Supp. 401 403 (S.D.

| N.Y. 1997) (defendant did not waive right to remove case to_federal court by ﬁ_l_ing rnotion to

| dlSmISS where there was no.. reaso-n -to know at time that actlionwas rernovabte). Plarntfff objects

that Defendant contlnued to seek drsmrssal of her state law clalms after she moved to supplement
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her Complarnt by adding federaI clalms but those federal clalms were not actually added to this
ease until the Crrcurt Court granted Pla1nt1ff leave to amend on November 15, 2001, the same
date rt demed Defendant s Motron to D1sm1ss See Plalntlff‘ s Attachments Exhlblt D.

The only state court merits arguments Defen_dant advanced in regard to Plaintiff’s federal
claims were made soler' in response to Plaintiff S 'Moti‘on for Leaue to File Supplemental

Complarnt and to Extend Temp

entered 1 RO and to drsrnlss this case for mootness ) Platntlff .Asou.ght to add three new claims, two
of whrch vtrere federal law. clarms and then argued that the ternporary restratnmg order should be
extended on the basis of these new 'c‘laims. See Plaintiff’s Attachrnents, Exhibit G, 4. In
response Defendant br1eﬂy argued that a prlvate party could not br1ng an ADA cIarm agalnst a
TState defendant and that nelther the ADA nor the Rehablhtatlon act requlred IDPA 0 provide |
Eric with private duty nursing. These arguments were advanced in order to show that Plaintiff
had not demonstrated a sufficient likelihood of success on the merits of her new claims to
warrant extending the TRO.

. A prehmmary actron such as opposmg a prehm1nary 1njunct1on does not tvawe removal
) rrghts Baker v, Natlonal Boulevard Bank of Chicago, 399 E. Supp 1021 1022 (N.D. I11. 1975).
In _B_chner V. C_ity_ of Chicago, 8_79_F._2d 1402, 1418-19 (7" Cir. 1989), defendant’s opposition to
entry of a temporary restraining order in state court did not waive its right to remove the case to

federal court even'though 'the case was removable' on the face of the cornplaint and defendant N

_ _could have rernoved the case pr10r to opposrng the TRO motron S l Rose V. Gramatu 721
.F Supp 906 922 23 (S D. Oth 1989) (defendants d1d not waive rrght to remove case to federal
court by contesting plaintiff’s entitlement to temporary restralnlng order); Baker v. National
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Boulevard Bank of Chlcag 399 F. Supp at 1022 (party d1d not waive rlght to remove action by
ﬁhng state court motlon to vacate prehmmary 1nJunct10n) The present case case was not yet
removable when Defendant centested Pla1nt1ff’ s motion to extend the TRO. It was not until
November 15 2001 when the state eourt granted pla1nt1ff leave to file her Supplemental
Comniamt and s1multaneously extended the TRO, that this case ﬁrst became removable. In
contesting extension of the TR_O‘, Defe_ndant eould not have watved her removal rlghts by
opposing Plaintiff’s federa__l: elairne i'n:st_ate_ court at a time when this case was not even
removable to federal court. |

o Later" t;\/hen Defendant ﬁled 1ts Answer to Pla1nt1ff s Supplemental Cemplmnt she ra1sed
the Eleventh Amendment to the Umted States Const1tut1on as a state court defense barring Count
VI, the federal ADA claim (but not Count VII, the federal Rehabilitation Act claim). See
Plalntlff’ s Attachments, Exh1b1t E, p. 1. The Eleventh Amendment was a potent1ally available

defense to the federal claims brought by Plaintiff in state court. See Alden v. Maine, 527 U.S.

706, 754, 119 S.Ct. 2240, 2266, 144 1..Ed.2d 636 (1999) (Eleventh Amendment is applicable in
state courts). Plaintiff cites no authority for her contention that raising the Eleventh Amendment

as a defense in a state court answer waives removal rights. Although Wisconsin Department of

" Corrections v. Schachy, 524 U.S. 381, 391, 118 $.Ct. 2047, 2053, 141 L.Ed.2d 364 (1998), held
that a State’s invoeation of the Eleventh A_mendment in regard to a particular claim after removal
did nlo.t destroy removal jutisdiction over the enttre case, this holding does not ipso facto tnean
that raising. the Eleventh Amendment 'prior to remova.l renders a case unremovable. Defendants
in Office of Hawai’ian Affairs v. Department of Education,.951 F.Supp. 1484, 1491 (D. Hawaii, |
1996), raised an Eleventh Amendment defense in their state court answer. This, however, did
not prevent the court from holding that it had removal jurisdiction as long as there was at least
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one federal claim not barred .by the Eleventh Amendment. 951 F.Supp. at 1490. Since, as
previeusly discuesed in Part I1-C of this Meniorandmn, the mere filing in state conrt of an answer
con‘t'ainin.g afﬁrmative defenses does nb‘e Wai\fe_Statutorf renndvél rignts and the Eleventh
Amelidment 1s ..qn evaiiable eﬁate conft defense, Defendant’s raising in Circuit Couﬁ ofa
potential Eleventh Amendment defense to.one of Plaintiff’s claims cannot bar her from removing
this case to federal court. Moreover, the applicability of the Eleventh Amendment to Plaintiff’s
Count VI ADA claim is itself a federal law issue which can and, most appropriately, should be
-reslolved here in fecierel court - |
111 CONCLUSION

Therefore, ..fc_)r the reaeons s.t.ated in this Memorandurn,. Defendant respectfully requests

this Court to deny Plaintiff’s Moti_on for Remand |
.. Respectfuily submitted,

James E. Ryan,
Attorney General of Illinois

By: %&%{

James C. O’Connell
David Adler . _
Christopher S. Gange
Assistant Attorneys General -
(Of Counsel)

160 North LaSalle street
Suite N-1000

Chicago, lllinois 60601
(312) 793-2380
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UNITED STATES DISTRICT COURT FILED
NORTHERN DISTRICT OF ILLINOIS . .
EASTERN DIVISION o :
002FEB 20 PH 2: 97
DONNA RADASZEWSKI, Guardian, on behalf ) N .
of Eric Radaszewski, ) LLERR
) U.S. DISTRICT COURT
Plaintiff, )
) .
vs. ) Civil Action
) No. 01 C 9551
JACKIE GARNER, Director of Illinois ) Judge Darrah
Department of Public Aid, )
)
Defendant. )

NOTICE OF FILING

To: Eliot Abarbanel
Prairie State Legal Services, Inc.
350 S. Schmale Rd., Suite 150
Carol Stream, IL
FAX# 630 690 2279

PLEASE TAKE NOTICE that on February 20,2001, DEFENDANT’S MEMORANDUM IN
OPPOSITION TO PLAINTIFF’S MOTION FOR REMAND was filed w1th the Clerk of the U.S. District
Court for the Northern Dlstnct of IlIlnms, Eastern Dmsmn at the U S Courthouse 219 S. Dearborn St
Chlcago {llinois. ' o :

JAMES E. RYAN
Attorney General of lllinois

JAMES C. O°’CONNELL
DAVID ADLER

Assistant Attorneys General
160 North LaSalle Street
Suite N-1000

Chicago, IL 60601

(312) 793-2380

CERTIFICATE OF SERVICE

The undersngned bemg ﬁrst duly sworn under oath deposes that copies of this Notice and
attached Memorandum were served upon the above-named at his stated address by depositing same,
postage prepaid, in the U.S. mail chute at 160 N. LaSalle St., Chicago, IL on February 20, 2002 and by
transmitting same by facsimile to the above FAX number before 4 P.M. on that date.

SUBSCRIBED and SWORN to - _ | _
fore me on February 20, 2000. st e A AR
e % §  “OFFICIAL SEAL”
A 75 Ollie G. Banks
NOTARY PUBLIC ¢ Notary Public, State of Illinois

& My Commission Expires June 9,2002 &






