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Ethel Williams, et aI., 

vs. 

Patrick Quinn, et aI., 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

) 
) 

Plaintiffs, ) No. 05 C 4673 
) 
) Judge Hart 
) 
) 
) 

Defendants. ) 

MEMORANDUM IN SUPPORT OF OBJECTIONS TO PROPOSED CONSENT 
DECREE BY ABSENT CLASS MEMBERS AND FAMILY MEMBERS 

The undersigned class and family members (the "Objectors,,)l file this Memorandum in 

. Support o/Objections to Proposed Consent Decree and respectfully state as follows: 

I. INTRODUCTION 

To be clear at the outset, Objectors' do not object to the spirit of the Modified Proposed 

Consent Decree (the "Decree"). In short, expanding choice is laudable and is something 

Objectors support. More to the point, Objectors - like the parties - want a final settlement 

entered. 

However, as detailed below, the Decree, as currently constituted, has numerous, specific 

problems that - unless remedied - may leave the Objector~ and other IMD residents vulnerable. 

Before the Court approves a settlement that all agree will affect the lives of thousands of severely 

disabled, mentally ill individuals, the Decree's deficiencies should be addressed and corrected 

now. In short, to insure their protection, Objectors simply want to make the Decree better. 

1 The Objectors consist of 22 residents (either individually or through their legal guardian) and 
separately 9 family members who, although not the legal guardian of the IMD resident, are 
intimately involved in their loved one's care. Although some Objectors mailed their objections 
directly to class counsel, attached as Exhibit 1 are the heartfelt, written objections of 11 
Objectors. 
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Specifically, the Decree has the following deficiencies, many of which can be remedied 

by adding specific language to ,the Decree: 

~ 1. Details Lacking: The Decree lacks details. The Implementation Plan - or at least 
portions of it - should be presented now, so all can intelligently review the proposed 
settlement. 

~ 2. Implementation Plan Should Allow for Comment and Require Court Approval: 
In essence, the real settlement - meaning the details - will not be provided until the 
Implementation Plan is developed, which only comes nine months later. Yet, neither the 
class nor the Court gets to review or approve the eventual Implementation Plan. When 
developed, the class should have the opportunity to review it and object to it, and the 
Court should have ultimate approval of it. . 

~ 3. Evaluation Process: Instead of an "opt-out" process for evaluations, there should be 
an "opt-in" process~ That is, unless a resident - or his or her legal guardian -
affirmatively requests an evaluation, then he or she should not be subject to an expensive, 
unnecessary, and potentially coercive evaluation. 

~ 4. Doctors, IMD Staff, Guardians, and Family Should be Consulted: For those 
residents who opt-in and are evaluated, the Decree should mandate that the evaluator 
consult with the resident's existing medical team, meaning his or her doctor( s), the IMD 
staff, any legal guardians, and if authorized, any family members involved with the 
resident's care. 

~ 5. The Evaluator Should be Independent: The evaluator - called the "Qualified 
Professional" under the Decree - should be independent, meaning he or she should have 
no ties to either an IMD or to a "Community Service Provider." 

~ 6 .. Right to Return to IMD: The Decree should expressly provide that residents who 
leave their IMD may return to their IMD (or another IMD). Doing so will incentivize 
residents to try community options. ~ 

~ 7. IMD Residents Should also be Offered Services: For those residents who remain in 
an IMD, they too should be offered "Community-Based Services." That is, the panoply 
of benefits offered in the Decree should not be limited only to those residents who choose 
to leave their IMD. 

~ 8. Funding for IMDs: If, as the parties state, no resident will be forced to leave an IMD 
and IMDs will remain a viable option as part of a full continuum of care, then the Decree 
should provide that the Defendants, consistent with their prior practices, will budget for, 
and seek sufficient funding for, those residents who remain in an IMD. 

- 2 -
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II. FINAL APPROVAL STANDARD 

Rule 23(e) requires judicial review and approval of any settlement. Rule 23(e)(2) 

expressly requires that a court find any settlement "fair, reasonable, and adequate" before 

approving it. This standard is rigorous, as the Seventh Circuit has summarized: 

It is well-settled that district judges presiding over proposed class settlements are 
"expected to give careful scrutiny to the terms of proposed settlements in order to 
make sure that class counsel are behaving as honest fiduciaries for the class as a 
whole" because "class actions are rife with potential conflicts of interest between 
class counsel and class members." Mirfasihi, 356 F.3d at 785 (collecting and 
citing cases). District judges must therefore "exercise the highest degree of 
vigilance in scrutinizing proposed settlements of class actions" to consider 
whether the settlement is "fair, adequate, and reasonable, and not a product of 

. collusion." Reynolds v. Beneficial Nat'l Bank, 288 F)d 277, 279 (7th Cir.2002). 
Indeed, the district court judge functions as "a fiduciary of the class, who is 
subject therefore to the high duty of care that the law requires of fiduciaries." Id 
at280. 

Mirfasihi v. Fleet Mortg. Corp., 450 F.3d 745, 748 (7th Cir. 2006). Moreover, "Courisel for the 

class and the other settling parties bear the burden of persuasion that the proposed settlement is 

fair, reasonable, and adequate." Manual for Complex Litigation § 21.631 (4th ed. 2004) (the 

"Manual"). 

As for the Objectors' role in the process: 

Objectors can play a useful role in the court's evaluation of the proposed 
settlement terms .... Objectors can provide important information regarding the 
fairness, adequacy, and reasonableness of settlements. Objectors can also playa 
beneficial role in opening a proposed settlement to scrutiny and identifying areas 
that need improvement. 

Id. at § 21.643. See In re Prudential Ins. Co., 278 F.3d 175, 202 (3d Cir. 2002) (J. Rosen 

dissenting) ("[A]s the distinguished historian, Allan Nevins, wrote many years ago, from 

the conflict of ideas comes crystallization of thought. Objections serve a highly useful 

vehicle for the members of the class and the public generally."); 5 Alba Conte & Herbert 

Newberg, Newberg on Class Actions § 15.37 (4th ed. 2002) ("Valid objections can serve a 

- 3 -
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vital role in protecting the interests of absentees in a class settlement by raising issues that 

may have been overlooked or disregarded by class counseL"). 

III. BACKGROUND 

All agree that the Decree will affect not only the lives of over 4,300 mentally ill residents 

living in an Institution for Mental Disease ("IMD"), but also their families and surrounding 

communities. The Objectors consist of residents (or family members) who, at least currently, 

want to remain in their IMD, or believe it medically best to do so. Naturally, each of the 4,300 

class members is a unique individual with unique needs. To provide some perspective at the 

outset, here are the brief stories of three particular Objectors: 

Danny McLean 

Danny McLean IS 25 and lives at Clayton Home in Chicago's Lincoln Park 

neighborhood. He has previously tried living independently in an apartment in the 

"community," and as his mother (an administrative law judge) notes, he almost died as a result. 

In the IMD, he is fully functioning, and he is an active citizen of the City of Chicago. He has a 

bus pass and a cell phone and in some respects, he leads a life that parallels a "normal" 25 year

old. He volunteers at a pet shelter (PAWS), marches in protest marches, and goes to the opera 

and concerts at Millennium Park. He has friends and he goes to parties. Some people who live· 

with him in Clayton House have jobs (Clayton sends them off with sack lunches each day). 

Some others finish college while at Clayton, something Danny hopes to do as well. As Danny's 

mother explains, he would not be able to do any of these things but for the fact that Clayton 

monitors his health, dispenses his medications, and provides him meals and housekeeping and 

laundry services. All of that keeps him from reverting to the symptoms associated with severe 

mental illness, she explains. 

-4-
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Lisa Swan 

Lisa Swan is 51 and has lived at Abbott House in Highland Park for eight years. Before 

moving to Abbott House, Lisa lived in the "community" - a house in Deerfield - where she 

unfortunately failed miserably, eventually ending up in a hospital psychiatric ward. Lisa has a 

court-appointed guardian - Joseph Vogler - who previously served as the Lake County Public 

Administrator and Guardian for 24 years. Vogler, who also acts as guardian for two other 

residents at Abbott"House, notes that Lisa has thrived since arriving at Abbott House, and reports 

that some of Lisa's family members credit Abbott House with saving her life. Vogler reports 

that Lisa's improvement at Abbott House has been remarkable and that Lisa considers it her 

"home" and enjoys living there. 

Regarding the settlement generally, Vogler writes: 

During [my] years of service as a court ordered guardian I have cared for 
thousands of disabled people some of whom suffer from mental illness. As 
guardian for these people it has been my responsibility to assure that the housing 
received by the disabled is appropriate, suitable, and least restrictive choice to 
meet their needs. 

One is an IMD facility such as Abbott House in Highland Park, Illinois. In my 
opinion this is a superior choice for people who need programming, supervision, 
and structure. My wards who have lived in this type of home highly benefit from 
the strong sense of family and continuity of care. They are able to make friends 
and enjoy a sense of community. 

This stable environment has proven to keep my wards safe from alCohol, 
financial exploitation, and unnecessary hospitalizations. 

IMD's should continue to be a viable choice for people who need this 
environment. It would be a grave disservice to strike this working option for a 
plan that is not clearly defined. 

Therefore I am objecting to the proposed settlement because it may jeopardize the 
future state funding for IMD's. 

Exhibit 1. (Vogler Objection). 

- 5 -
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David Twomey 

David Twomey is 56 and lives at Margaret Manor North in Chicago's Buena Park 

neighborhood. He has lived in an IMD for about 15 years. Prior to that he lived with family 

members. As David's brother Phil explains: 

My brother, and many like him, have long periods where they are not rational. 
The same misfired neurons in the brain that are the basis of the illness, also cause 
misfired thoughts. A question asked at 1 pm will get a different answer at 3 pm 
and again at 5 pm. And he could be easily led by the questioner to provide an 
answer that he thinks is desired, and two hours later claim he never said that and 
that the original question was different. A real life common example, if you ask 
David "how are you," he will get quite angry that you told him to go to hell with 
Howard Hughes. Even so, he walks in the neighborhood and goes to the Jewel or 
McDonald's. He has visitors. He goes to another IMD to visit friends. He has a 
room and a place to put his belongings and a place to eat. He even takes the bus 
and audits high level math courses at Loyola University. In short, he has a life, 
which is much different from being locked up in Chicago-Read Hospital, where 
he has been many times before stabilizing at Margaret Manor North. Asking him 
whether he "does not oppose moving to a community based setting" is ludicrous 
and horribly unaware of the reality of a severe mental illness. 

Though Danny, Lisa, and David are quite different, they share at least one thing: their 

respective IMDs provide them the care and services they need. Though each hopes to perhaps 

one day live even more independently, for at least the time being, their IMDs serve them best, as 

the IMD provides them necessary structure, support, and staff, including help with their daily 

medications. 

IV. THE IMDs in CONTEXT 

Approximately 4,300 severely mentally ill individuals live in one of Illinois' 25 IMDs, 

most of which are located in Chicago and its surrounding suburbs. The IMDs range in size from 

60 residents to over 400 residents. 

As explained by Christopher Fichtner, M.D. - the former director of the Illinois Division 

of Mental Health, one of the agency Defendants in this case - IMDs are "one component of a 

continuum of mental healthcare services." Fichtner Report at 5 (attached hereto as Exhibit 2). 

Mitchell Glaser, M.D. - who is chairman of the largest psychiatry department in Chicago - is 

-6-
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even more forceful, stating that "IMDs are an important option that need to be maintained for 

psychiatric patients in the state of Illinois." Glaser Report at 3 (attached hereto as Exhibit 3). 

Viewed in this light, IMDs serve as a bridge between two extremes for the mentally ill: a 

locked psychiatric ward on the one hand and complete independence in an apartment on the 

other.2 As such, Illinois' IMD system is but a necessary part of a continuum of care. Obviously 

for many people, including Danny, Lisa, and David, a middle ground is needed. 

The IMDs consist only of residents who are mentally ill, although many also have 

physical problems for which the IMDs also provide care. But, the 4,300 IMD residents represent 

just a fraction of the number of severely mentally ill people who live in nursing homes in Illinois. 

Plaintiffs' own experts acknowledge that well over 10,000 other mentally ill individuals in 

Illinois live outside IMDs in "traditional" nursing homes, meaning nursing homes comprised 

mostly of elderly individuals who do not have mental illness. D. Jones Report at 8.3 The State's 

expert similarly states there are more than 12,000 mentally ill residents living in non-IMD 

nursing homes, while others estimate the number may be closer to 20,000. R. Gregory Kipper 

2 Or, even worse, for some the only other options would be homelessness, prison, or perhaps 
death. See Fichtner Report at 6 ("IMDs might represent the only highly structur~d option at the 
user-friendly end· of a continuum defined increasingly by jails at the other end with state 
hospitals somewhere in between."). 

3 The parties have provided Objectors copies of their experts' reports. As the parties have, or 
will likely, file their expert reports with the Court, objectors do not also file them here. To 

. summarize, Plaintiffs retained three experts, and Defendants retained two experts, all of whom 
produced written reports. 

- 7 -
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Report at 17. Whatever the actual number, it is clear that many more mentally ill individuals 

now live in "traditional" nursing homes than they do IMDs.4 

The reason for this· is simple: money. Specifically, so long as less than 50% of a 

traditional nursing home's residents are mentally ill, then the residents - both the mentally ill 

ones and the non-mentally ill ones at such nursing homes - receive the "federal match," meaning 

the federal government pays for more than 50% of those residents' bills. In contrast, with IMDs, 

because 100% of their residents are mentally ill, the state "bears all of the costs for treatment and 

care of most individuals with mental illness who reside in IMDs," as Plaintiffs' expert states. D . 

. Jones Report at 7. This is called the "IMD exclusion" - meaning there is no federal match of 

funds - because "the state pays 100% of the costs of their care." Id. at 8.5 

4 In fact, a parallel class action case is now pending in this Court - Colbert v. Quinn, No. 07-C-
4737 (1. Lefkow) - which was brought on behalf of disabled individuals in Illinois who live in 
these "traditional" nursing homes, many of whom are severely mentally ill. Everyone seems to 
agree that most severely mentally ill individuals should not reside in "traditional" nursing homes, 
·meaning nursing homes where most of the population is elderly and is not mentally ill (e.g., your 
elderly grandmother). However, if the mentally ill class members in Colbert were to leave their 
traditional nursing homes, common sense and experience instruct that a significant portion would 
likely need the care, structure, and supervision of an IMD, the closest equivalent to the care they 
are now receiving. Presumably, at least some of these individuals are not good candidates for 
independent living for whom an IMD would then seem the best, logical choice. Thus, if the 
mentally ill residents in the Colbert class and the Williams class members were dealt with 
together as an integrated whole - as wise policy would dictate - then there would likely be a 
need for more IMD beds, notless, to account for the more than 10,000 mentally ill individuals 

. now living in traditional nursing homes. 

5 For sake of discussion, Objectors accept Plaintiffs' expert's description of the "IMD 
exclusion," although it is not correct. Specifically, almost all IMD residents receive SSI checks 
(Medicaid or Medicare) from the federal government, which average approximately $700 per 
month, which are paid to the IMD to cover a portion of the cost of the resident's care. The state 
in turn pays the remainder of the cost for the resident's care. For example, if the state budgets 
$3000 per month for each resident, and the resident receives $700 per month in SSI from the 
federal government, then the state pays the IMD the remainder, meaning $2300. In contrast, for 
those mentally ill individuals who live in a "traditional" nursing home that is eligible for the 
"federal match," after deducting the SSI portion, the $2300 balance is split between the federal 
government (62%) and the state (38%). The current federal match of 62% is set to expire at the 
end of 20 1 0, at which time it is anticipated that it will revert to the "old" match of approximately 
50%. 

- 8 -
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All acknowledge that the state has a huge financial interest in moving residents from 

IMDs to either the community or to traditional nursing homes. By doing so, the state currently 

saves roughly 62%, as that is the current amount of the federal match. To ignore that the state 

has a financial interest in closing IMDs is to ignore reality. 

Some leading psychiatric groups, however, have criticized the "IMD exclusion." These 

groups note that IMDs are an integral part of providing the full continuum of care for severely 

mentally ill individuals. For instance, in a recent article published by the American Psychiatric 

Association, it was noted that "repeal of the [IMD] exclusion would provide for greater federal 

funding of treatment in the community." "Jail More Likely than Hospital for Severely Mentally 

Ill," Mark Moran, 45 American Psychiatric Association 11 at p.l. Exhibit 4. 

Finally, moving from the theoretical to the real, we have the recent example of Somerset. 

Somerset was a large IMD that closed in March 2010 when its license was revoked. By all 

accounts - including state reports and the popular press - Somerset was substandard. It was also 

large, with more than 400 residents. However, after Somerset's residents were assessed by the 

State, only 10% of them were recommended for placement in smaller, community settings like 

those now sought in the Decree. And tellingly, even for the small minority of residents that were 

assessed as appropriate for the community (43 in total), "some of those 43 opted instead to move 

to other nursing facilities." Thus, in the end, on account of either need or choice, almost 90% of 

Somerset's residents were r.elocated to other IMDs. Exhibit 5 ("Deadline set to close Chicago 

nursing home," Chicago Tribune, March 8, 2010). 

-9-
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v. THE EXPERTS 

The Somerset experience may disprove - or at least should make all question - Plaintiffs' 

experts' conclusion that 85% (or more) of the class is appropriate to live in the community. See 

Yale Report at 23 (concluding that "[a]bout 85-90% of residents demonstrated a capacity for 

independent functioning that would enable them to live in the community,,).6 With Somerset, 

however, the exact opposite proved true: namely, almost 90% of the residents stayed in an IMD, 

either by choice or by medical necessity. As Dr. Fichtner states, the Somerset example "may be 

instructive in estimating the current need in Illinois for more restrictive and structured treatment 

settings." Fichtner Report, Exhibit 2 at 6. 

Perhaps most telling, Dr. FiChtner also cites a study from California, a state "which 

would likely be considered far ahead of Illinois in terms of its evolution of a community-based 

mental health system." Id. at 5. As Dr. Fichtner 'notes, even in California, IMDs have not been 

eliminated. Id. But most telling is what happens to IMD residents when they are transferred to 

the community: unfortunately, they often fail miserably. As Dr. Fichtner explains in 

summarizing a scholarly article: 

Lamb and Weinberger (2005) followed up on 108 consecutive discharges from a 
Los Angeles County IMD and were able to obtain follow-up data at one year for 
101 of those individuals. Their findings indicated that 56% of those discharged 
"were not able to demonstrate even minimal 'functioning in the community," and 
"spent 90 or more days in locked or highly structured institutions that provide 24-
hour care (including jail) or had five or more acute hospitalizations" The 
researchers concluded, "The high rate of recidivism shown in this cohort suggests 
that the current emphasis on transferring patients from more structured, 
intermediate inpatient services to lower levels of care is not effective for a 
maj ority of patients." 

6 Class counsel is even more optimistic - if not aggressive - in its predictions, stating at hearing 
that, "Our experts found everybody could be served in the community if they want to." April 15, 
2010 hearing transcript at 6 (attached hereto as Exhibit 6). 

- 10-
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Id., citing H. Richard Lamb, M.D. and Linda E. Weinberger, Ph.D., One-Year Follow-Up of 

Persons Discharged from a Locked Intermediate Care Facility, Psychiatric Services 56:198-201 

(Feb. 2005). 

Thus, the motivating principle for the entire case and now the Decree - that the 

Defendants "needlessly warehouse large numbers of people who could be served at the same or 

less cost to the State in far more integrated settings in their communities" - is questionable. First 

Amended Complaint at ~ 5 [Dkt. No. 40]. In fact, Plaintiffs' own experts contradict one another 

on this point. For instance, the Yale team concludes that 85%-90% of residents have the 

necessary skills to live in the community. Yale Report at 23. Yet, one of Plaintiffs' other 

retained experts - Dennis Jones - cites actual data from a state pilot program where only 46 of 

87 IMD residents "were placed into supportive housing." D. Jones Report at 22. Though Jones 

does not provide more details in his report, presumably the 87 IMD residents who were 

"accepted" into the pilot program were prescreened, meaning they were evaluated as good 

candidates for the community. Yet even then, only 53% of them were ultimately "placed into 

supportive housing." Moreover, for the 46 residents who were placed in supportive housing, 

Jones makes no mention of how many of them ultimately succeeded - meaning how many 

remained - in the community. 

Perhaps most important, the cost of failure for those IMD residents placed III the 

community is quite real and high, as Dr. Glazer explains: 

There is significant evidence that patients who need to be in an IMD, but who are 
not, have increased episodes of acute exacerbation of their illness. This leads to 
an overall worse condition and will lead to permanent neurologic loss and 
decreased brain functioning overall. Research has shown that with each acute 
exacerbation of most serious mental illnesses, atrophy occurs in the brain, 
meaning nerve cells die, axon and dendrites shrink, and pemianent shrinking of 
the brain occurs. This leads to permanent disability and an overall decreased 
ability to live on their own in the future. This leads to worse hygiene, nutrition 
and mental health. This will then lead to more inpatient hospitalizations, longer 
length of stays and cognitive decline. 

- 11 -
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Glazer, Exhibit 3 at 1-2. For this reason, and given the absence of any details on how the Decree 

. will be implemented, Dr. Glaser concludes that "[t]his will lead to a great experiment." Id. at 2. 

The report of Plaintiffs' lead expert· - the Yale team - also has numerous methodology 

flaws, putting into question its utility. Specifically, as Deana Benishay, Ph.D, explains in her 

detailed report, "[t]he study's claim of scientific rigor is belied by issues in sample selection, 

reliability and validity measures, and its conclusions based on possibly fallacious comparisons." 

Benishay Report at 4 (attached hereto as Exhibit 7). Dr. Glaser likewise notes that Plaintiffs' 

expert team's findings "are misleading.and have inaccurate, unsound conclusions, lacking strong 

evidence to support those conclusions." Exhibit 3 at 2. 

As the saying goes, "a faulty premise begets a faulty conclusion," and so it goes here with 

Plaintiffs' expert reports. As the parties' expert reports are flawed, the Decree must in tum be 

questioned since it is premised on the conclusions drawn in their reports. More important, the 

reports of Objectors' experts reveal a simple truth: IMDs remain a necessary part of a continuum 

of care, and if the main priority is the IMD residents' welfare, then the IMDs must be maintained 

and supported by the State. 

VI. DISCUSSION 

Objectors raise two objections to the Decree: (1) the class definition is flawed, and (2) the 

Decree suffers from specific deficiencies: To be clear, in raising these concerns, Objectors do 

not seek wholesale rejection of the Decree. Instead, Objectors merely seek to improve the 

Decree for all class members. 

A. The Class Definition 

As a threshold matter, the class definition is problematic. Specifically, the third prong of 

the definition defines the class as those IMD residents with Mental Illness who, "with 

appropriate supports and services may be able to live in an integrated community setting." 

- 12-
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Decree at § III. Such language, however, makes the class definition effectively conditional and 

subjective, which is impermissible. Alliance to End Repression v. Rochford, 565 F.2d 975, 977 

(7th Cir. 1977) (holding that class definitions must be' definite enough so that the class can be 

readily ascertained). Instead, as a general matter, a class is to be objectively defined, such that 

there is no question as to who is a member of the class and who is not a member of the class. 

Here, however, one does not know whether he or she is a member of the class unless and 

until he or she is first evaluated to determine whether "with appropriate supports and services 

[he/she] may be able to live in an integrated community setting." Viewed in this light, currently 

there are no class members, but instead only 4,300 potential class members, depending on the 

outcome of their future evaluations. Having to first evaluate residents for class eligibility runs 

afoul of the general precept that identifying class members should be an objective, non-

conditional exercise. 

There is a simple fix to this problem: the last prong of the class definition should be 

deleted and the class instead simply defined as "adults in Illinois who: (a) have a Mental Illness; 

and (b) are institutionalized in a privately owned Institutions for Mental Diseases." Doing so 

would clearly and objectively make all IMD residents class members, which appears to be the 

parties' intention. 7 

B. Specific Objections to the Decree 

To reemphasize, the Decree is not fatally flawed, and Objectors do not seek its blanket 

rejection. Instead, Objectors seek to make it better as follows: 

7 At the Court's suggestion, on May 14, 2010, Objectors met with the parties to discuss 
Objectors' concerns, which meeting lasted approximately three hours. Before the meeting, 
Objectors presented the parties with precise comments, including a red-line of some suggested 
changes to the Decree. The class definition issue - and Objectors' proposed fix to it - was one 
of the comments Objectors provided. The parties listened to Objectors' concerns, but did not 
commit to making any changes to the Decree, and thereafter they never responded to the 
suggested changes or comments made by Objectors. 
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1. Details Lacking: Implementation Plan should be Presented Now 

The Decree lacks details. At bottom, it constitutes more a concept than it does a plan or a 

detailed settlement. Paul Magit, a father of an IMD resident, attended a recent meeting at his 

daughter's IMD where class counsel discussed the Decree. As Magit explains: "There were 

many representations made by these gentlemen except any specifics on how this proposed 

settlement was to be accomplished and how it would be paid for." Exhibit 1 (Magit Objection at 

2). 

Just as a resident cannot make an intelligent choice on moving until he or she is presented 

with details, so too does the Decree's absence of detail handicap the Court's ability to review and 

approve the Decree. As. such, the parties should present the Implementation Plan - or at least 

portions of it - now, so all can intelligently review the proposed settlement. As Magit writes in 

his objection: "These are mentally disabled people. The details and guarantees must be spelled 

out before any life decision is made for them." Id. (Magit Objection at 2). 

In response, the parties apparently argue that details are not necessary because if the case 

went to trial, any judgment entered by the Court would likely be limited or minimalist, 

containing no· more details that the Decree now does. This argument is flawed, however, 

because this case has not been tried, but instead is attempting to be settled. As such, if the parties 

are cooperatively seeking to resolve the dispute, no reason exists why they cannot provide the 

Implementation Plan - or at least more details - now. 

Second, and more fundamental, even in those instances where a court enters a skeletal 

judgment, the court thereafter maintains jurisdiction and requires the defendant to draft a plan, 

which the court must also thereafter approve. Here, however, the parties have designed a system 

that divests the class and the Court of this critical role, leaving the eventual Implementation Plan 

to the parties' exclusive control. 
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Recommendation: The parties should develop the Implementation Plan now, or if not, 

they should, at a minimum, provide more details on how the plan and process will actually work. 

~ 2. Implementation Plan should Allow for Comment and Require Court Approval 

If the parties are not required to provide details now - and can instead wait nine months 

to do so - then when they do later formulate the Implementation Plan, it should be subject to 

class-wide review and ultimate Court approval. As Objector Dan Goldstein writes: 

The words "Implementation Plan" were used 35 times in the settlement 
documents, but it is clear that both sides want to get approval on the settlement 
and then send off people to work on this plan with no guidrui.ce from the court. 
The whole settlement rests on how the implementation plan is created and 
executed, but this is left to unknown people, with unknown motives, for an 
unknown period of time. 

Exhibit 1 (Goldstein Objection at 2). As the Implementation Plan will, as a practical matter, 

constitute the real settlement, the class should have the opportunity to review it and object to it, 

and the Court should have ultimate approval of it. 

Recommendation: Just as it gets to review and object to the Decree, the Class should be 

allowed to review and object to the Implementation Plan, and the Court should have ultimate 

approval over it. 

~ 3. Evaluation Process Should be a Clearly Defined "Opt-In" Process 

However well intended, the proposed evaluation process is confusing, if not internally 

inconsistent. First, the Decree states that within two years, "every Class Member will receive an 

independent, professionally appropriate and person-centered Evaluation of his or her preferences 

strengths and needs in order to determine the Community-Based Services required for him or her 

to live in PSH or another appropriate Community-Based Setting." Decree at ~ 6(a). The Decree 

then provides, however, that "[a]ny Class Member has the right to decline to take part in such 

Evaluation." Id. Yet later, in the context of developing service plans for residents, it uses still 

different language: "[f]or each Class Member who does not oppose moving to a Community-
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Based Setting," a service plan shall include certain specified items. Id. at ~ 7. Dr. Fichtner notes 

that such language "might suggest an element of coercion." Exhibit 2 at 3. As Objector Dan 

Goldstein explains: 

I am afraid for my mother, who would not in her current state know the gravity of 
her decision if some independent person walked in and simply asked, "Would you 
like to move out of Abbott House someday?" Certainly the answer from my 
mother would be "Of course I would love to move out of Abbott House 
someday." But those words could set in motion a plan to shovel her out of Abbott 
House into the community without being prepared. 

Exhibit 1 (Goldstein Objection at 2-3). 

Even class counsels' own statements reflect some confusion as to how the evaluation 

process will work: "all we're asking for is evaluations and proposals to move people when 

appropriate," Exhibit 6 at 7. Such statements reinforce the inherent circularity problem with the 

class definition: namely, no one can determine who is a member of the class until the state 

evaluates IMD residents as appropriate for the community, which in tum (necessarily) first 

requires an evaluation of each resident. 

Despite these issues, Objectors are encouraged - and take at face value - the parties' 

repeated statements that any evaluation process will be wholly volunt~y, with no resident forced 

or coerced into being evaluated. To make this concept a reality, however, the evaluation process 

should be an opt-in, not an opt-out, process. Specifically, unless and until a resident - or his or 

her legal guardian - affirmatively requests an evaluation, then he or she should not be subject to 

an expensive, unnecessary, and potentially coercive evaluation. 8 

As this case is premised on the concept of choice, then real choice should be respected. 

Here that means only those residents (or their guardians) who state a clear desire to be evaluated 

8 Another of Plaintiffs' experts - Elizabeth Jones - notes in her report that 62 of the 105 
residents she interviewed - 59% - are wards of the state. E. Jones Report at 3. Some other 
residents may have private guardians. As such, any evaluation process must respect and include· 
these guardians, including making the threshold decision whether a resident is evaluated. That 
is, the guardians should be consulted as part of the original opt-in decision to be evaluated. 
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should be evaluated. As Justice Brandeis once said in another Olmstead case, "the right to be let 

alone [is] the most comprehensive of rights and the right most valued by civilized men." 

Olmstead v. United States, 277 U.S. 438, 478 (1928) (dissent). And so it goes here too: 

medically fragile residents should only be evaluated if they clearly choose to be so evaluated. 

Recommendation: Residents (or their guardians) should opt-in to evaluations, with the 

default rule being that residents are not to be evaluated. 

~ 4. Doctors, IMD Staff, Guardians, and Family should be Consulted 

Equally important, for those residents who opt-in and are evaluated, the Decree should 

mandate that the evaluator consult with the resident's existing medical team, meaning his or her 

doctor(s), the IMD staff, any legal guardians, and if authorized, any family members involved 

with the resident's care. In this regard, Dr. Fitchner recommends that "in all cases requirements 

for involvement of physicians, treatment staff, and family members in the evaluation process 

may need to be strengthened." Exhibit 2 at 7. Likewise, Dr. Glaser states: "The ultimate 

decision to discharge should be a medical one." Exhibit 3 at 3. 

However, as now structured, the Decree provides that such consultations by the evaluator 

are discretionary and shall only occur "where appropriate," an amorphous standard ripe for 

abuse. Decree at ~ 4(viii). Simply stated, such consultations should be mandatory. Otherwise, 

the evaluator, who will have never met the resident before and who will, at most, be looking at a 

cold medical record, will have authority to make life-altering medical decisions without 

consulting with medical professionals. As Objector Dan Goldstein states: "To not mandate that 

the independent analyst overseeing this project must include a consensus from doctors and 

psychiatrists at the least is highly concerning .... Doctors that have worked with [my mother] for 

years, family members that talk to her daily, and support staff should all be mandated to be 

involved in the decision process;" Exhibit 1 (Goldstein Objection at 2-3). 
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Although the parties may argue that such flexibility is necessary to avoid the rare instance 

of having to consult with a resident's doctor who has proven deficient, such exceptions should 

not dictate the evaluation process generally. At a minimum, the evaluator should have to 

document - if not get approval from the monitor - when the evaluator chooses not to consult 

with medical professionals. 

As for the IMD staff, there would seem no good reason for the evaluator not to consult 

with the IMD staff and the residents' case managers, many of whom have worked with the 

residents for years. Likewise, unless the resident withholds consent, consulting with those who 

may know the resident best - the resident's family - should also be mandatory. There would 

seem no good principled reason not to make such consultations mandatory. 

Recommendation: If a resident is evaluated, it should be mandatory for the evaluator to 

consult with the resident's doctors, IMD staff, guardians, and authorized family members. 

);> 5. Evaluator should be Neutral and Well-Credentialed 

Naturally, any system is only as good as those implementing it. Here, the Decree vests 

complete and total authority in one person: the evaluator. The evaluator is called the "Qualified 

Professional" in the Decree, who is vaguely defined as "persons who are appropriately licensed, 

. credentialed, trained and employed by a PASRR Agency." Decree at, 4(xx). 

This poses at least tWo problems. First, the Qualified Professional may not be neutral. 

Instead, he or she may be employed by, or affiliated with, a community provider, meaning an 

organization that itself provides Permanent Supportive Housing or Community-Based Settings. 

Just as all would agree that it would be inappropriate if the Qualified Professional was affiliated 

with an IMD, so too it is inappropriate if he or she is affiliated with a community provider. 

Likewise, the Decree provides no details on the Qualified Professional's qualifications, 

other than to say he or she must be "credentialed." Given the stakes, and given that the 

detentlination whether someone is appropriate for the community is ultimately a medical 
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decision, the Qualified Professional should ideally be a board-certified psychiatrist, or someone 

with similar experience and qualifications. 

Recommendation: The evaluator should be independent of both IMDs and community 

providers that might benefit from the Decree, and the evaluator should be a board-certified 

psychiatrist. 

~ 6. All Residents should have the Right to Return to an IMD 

The Decree fails to provide that residents who leave their IMD may return to their IMD 

(or another IMD). If residents are to make the choice to move to the community with 

confidence, then there is no principled reason to limit their ability to later return to an IMD. 

Doing so should actually incentivize residents to try community options. Additionally, residents 

who do leave their IMDs for the community should be regularly evaluated thereafter to insure 

that their placement remains appropriate. If it is not deemed appropriate, the evaluator should 

have the right - if not the duty - to recommend that the resident return to an IMD. 

Recommendation: The Decree should include language stating that residents have the 

ability to return to an IMD at any time, and that the state shall honor such request so long as it 

continues to fund IMD services generally. 

~ 7. IMD Residents should also be Offered Services 

As now structured, the Decree is essentially an all or nothing proposition. That is, for 

those residents who leave their IMDs for the community, they will be provided a panoply ofne~ 

(yet still-to-be determined) services.9 But as Dr. Fichtner explains, there is no principled reason 

why those residents who remain in their IMDs - either by choice or because they are not deemed 

medically appropriate for the community - should not also be offered the New Services: 

9 As the services and options will only be detailed in the eventual Implementation Plan, it is 
unclear just what the services and options will ultimately be. However, for purposes of this 
section, Objectors accept that those residents who leave their IMDs will be provided additional 
services ("New Services"). 
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Such individuals should not be denied the opportunity to access an array of 
rehabilitative services - within the IMD or offsite and "community-based" as 
appropriate - simply because they choose to remain in a congregate living 
arrangement. 

Exhibit 2 at 4. 

If the Decree - or more accurately, the Implementation Plan - is to provide New 

Services, such beneficial services should be provided to all residents, irrespective of whether 

they choose or must remain in their IMDs. Conditioning receipt of the New Services on leaving 

the IMD will only further marginalize the very IMD residents who the parties claim to want to 

protect. Insofar as the parties assert that IMDs are substandard, creating a two class system for 

receipt of the New Services - the "haves" and the "have not's" - will only exacerbate the 

problem. 

Recommendation: Whatever ancillary services the Implementation Decree offers, such 

services should be offered to all residents; not just those who depart their IMDs. 

» 8. State should continue to Fund IMDs consistent with Existing Practice 

As the parties have noted from the outset, this case is premised on Olmstead v. L.C., 527 

u.S. 581 (1999), the Supreme Court case that interpreted the Americans with Disabilities Act of 

1990,42 U.S.C.§ 12132. The Olmstead plurality opinion held that: 

States are required to provide community-based treatment for persons with 
mental disabilities when the State's treatment professionals determine that such 
placement is appropriate, the affected persons do not oppose such treatment, and 
the placement can be reasonably accommodated, taking into account the 
resources available to the State and the needs of others with mental disabilities. 

Id. at 607. Thus, broken down, there are three relevant components to consider when the State 

seeks to provide services or new living arrangements for the mentally ill: 
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~ (1) The Medical Question: The State's treatment professionals must determine that such 
"placement is appropriate"; . 

~ (2) The Choice Question: The affected persons - meaning the residents (or their 
guardians) here - must not oppose the proposed placement or service; and 

~ (3) The Money Question: The placement (or services to be offered) "can be reasonably 
accommodated,taking into account the resources available to the State and the needs of 
others with mental disabilities." 

Id. (emphasis added) 

As Objectors have already addressed the medical and choice questions, Objectors end by 

addressing the third component, the money (or resource) question. In short, Objectors fear that 

implementation of the Decree may affect the State's funding for IMDs. More to the point, they 

fear that the State will decrease funding for their IMDs, or perhaps cut it altogether. The Court 

need merely read the newspaper to know that Illinois' on-going budget crisis threatens all mental 

health services, with cuts already proposed by the governor. See,~, Exhibit .8 ("Budget 

Protest at Quinn's Door," Chicago Tribune, July 11~ 2010, Sec. 1, p. 17). Plus, as the State's 

own financial expert concluded, "[t]he total impact (State and Federal) [of implementing the 

Decree] is over $170 million." Kipper Report at 10. 

In fact, for five years, the State itself has argued and defended this case by asserting that 

the changes Plaintiffs seeks would run afoul of the third prong of Olmstead, the money question. 

Specifically, as regards the third prong, the State asserted two affirmative defenses - called the 

fundamental alteration defense - as follows: 

AFFIRMATIVE DEFENSES 

1. The relief plaintiffs seek would be inequitable in that it would require 
Defendants to fundamentally alter the nature of the services and programs they 
are legally obligated to provide and do provide to persons with mental illness. 

2. The relief plaintiffs seek would be inequitable given Illinois' available 
resources and given Defendants' responsibility for the care and treatment of a 
large and diverse population of persons with mental illness. 

Defendants' Answer to Plaintiffs' First Amended Complaint at 32 [Dkt. No. 48]. 
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Thus, the State acknowledges that it has a duty not to fundamentally alter the care it 

provides all its mentally ill residents, including (of course) those .residents who want or need to 

remain in an IMD. For these residents, the least restrictive environment is an IMD. 

As Objector· Dan Goldstein states: "These facilities aren't a privilege, they are a 

necessity." Exhibit 1 (Goldstein Objection at 2.). Likewise, Objector Ursula Levy - who is also 

a former psychiatric nurse - explains in loving detail in her objection that only at an IMD has her 

daughter "been able to experience, for the first time since the onset of her illness in 1982, a 

measure of stability, security, freedom, and enjoyment of life's simple pleasures." Exhibit 1 

(Levy Objection at 2). And, as Father Julian von Duerbeck from Saint Procopius Abbey in Lisle 

bluntly writes about his brother: "My brother could not survive without Clayton's care and 

atmosphere." Id. (Father von Duerbeck Objection at 2). 

If the parties respond by claiming that IMD services are not an "entitlement" - thereby 

essentially chiding that the State can do as it pleases with its IMD residents - then they not only 

espouse a callous disregard for the very residents they seek to protect, but they also miss the 

point. As the Olmstead court provided: "States must adhere to the ADA's non-discrimination 

requirement with regard to the services they in fact provide." Olmstead, 527 U.S. at 603 n.14. 

Here there is no doubt that - whether "entitled" or not - the State has indeed provided IMD 

services for years. 

As such, the State must continue to do so since "the ADA is not reasonably read to impel 

States to phase out institutions, placing patients in need of close care at risk." Id. at 604. 

Likewise, "[e]ven if States eventually were able to close some institutions in response to an 

increase in the number of community placements, the States would still incur the cost of running 

partially full institutions in the interim." Id. at 604, n.15 (citing Brief for United States as 

Amicus Curiae). The State's lawyer here recently acknowledged this very point at hearing: 
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I think as we gear up this process, I think it's recognized by everyone that in a 
sense, we will be running a double system for a while. You're still going to have 
the same overhead costs in the nursing homes and - while you transition people 
out. 

Exhibit 6 at 4. 

Thus, jf the State already acknowledges it has a duty to continue funding IMDs for those 

residents who choose or need to remain in an !MD, there is no reason not to expressly provide as 

such in the Decree. Failing to do so only invites skepticism. The parties (and Court) should seek 

to protect the rights of those IMD residents who remain in their IMDs as much as they protect 

the rights of those residents who depart their IMDs for the community. 

In a similar context, this Court rejected a proposed settlement and went further -

decertifying the class after four years - after·it received thousands of written objections at the 

fairness hearing. Ligas v. Maram, No. 05-C-4331 (J. Holderman) (July 7, 2009) [Dkt. No. 420] 

("And based on the objections raised at the fairness hearing, it appears that sufficient 

commonality does not exist among the highly specialized needs and desires of the class niembers 

and their legal guardians."). Just recently, when the parties tried to recertify the case, the Court 

again rejected their proposed settlement while allowing a group of objectors who wanted to 

remain in their "institutions" to intervene. Analyzing the third prong of Olmstead and how it 

may affect those residents who want or need to. remain in their existing facilities, Judge 

Holderman held: 

a settlement that does not consider the needs of the Proposed Intervenors-or a 
settlement promising relief to the Named Plaintiffs that the State admittedly 
cannot deliver-would run contrary to the rationale set forth in Olmstead 

Id. at [Dkt. No. 479, at *5-6] (April 7, 2010) (attached hereto as Exhibit 9). 

Here, the parties have stressed over recent months that nothing in the Decree forces any 

IMD resident to move or mandates the closure of any IMD. That is good, but to insure that such 

statements are more than hollow words, the parties - and the Decree - should back it up. 
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Specifically, the parties should add language to the Decree providing that the State (and its 

relevant agencies) will continue to budget· for, request, allocate, and appropriate sufficient funds 

to accommodate those residents who choose or need to remain in an IMD. Only then will those 

residents' choice (or need) to remain in an IMD actually be honored as the parties state they seek 

to do. 

Recommendation: Add language to the decree providing that the State (and its relevant 

agencies) will continue to budget for, request, allocate, and appropriate sufficient funds to 

accommodate those residents who choose or need to remain in an IMD. 

VII. CONCLUSION 

The overriding major flaw with the case - which necessarily leeches into the Decree - is 

that the parties frame the case as being mainly a civil rights case, in the process overlooking (or 

at least minimizing) the medical issues. The medical issues - not the civil rights issues- are the 

most important issues. Why? Because it is the class members' medical needs that define their 

daily existence. As such, it is their medical needs that require most attention and scrutiny, yet 

that is what is lacking most from the Decree: details on providing for medical needs and daily 

living requirements. 

All said, Objectors support the parties' intentions and efforts. But intentions and efforts 

are not enough. Given the stakes here - no less than the lives of 4,300 severely mentally ill 

individuals, their families, and their surrounding communities - the residents require more than 

intentions and efforts. As such, unless and until the parties address and correct the deficiencies 

noted above, the Court should withhold approval of the Decree. 
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