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Attorneys for Plaintiffs
Hardy MWers
ATTORNEY GENERAL
Kat heri ne G Georges
ASSI STANT ATTORNEY GENERAL
Depart nent of Justice
1162 Court Street NE
Salem Oregon 97301-4096

Attorneys for Defendants
HUBEL, Magi strate Judge:

Plaintiffs, ten individuals! who are institutionalized in
state psychiatric hospitals in Oregon, bring this action agai nst
John Kitzhaber, Governor of Oregon, in his official capacity,
the Oregon Departnment of Human Services (ODHS), and Bob M nk,
Director of the ODHS, in his official capacity. Generally,
plaintiffs challenge their unnecessary segregation in the
hospitals and defendants' failure to provide them wth
appropriate services in the community, the nost integrated
setting appropriate to their needs.

Plaintiffs' claims, for declaratory and injunctive relief
only, arise under the Anmericans with Disabilities Act, the
Rehabilitation Act, and the Due Process Cl ause of the Fourteenth
Amendnment. Defendants nove to dism ss all of plaintiffs' clains
under Federal Rules of Civil Procedure 12(b) (1) (lack of subject

matter jurisdiction) and 12(b)(6) (failure to state a claim.

| recommend that the notion be granted in part and denied in
part.
BACKGROUND
The facts are taken fromplaintiffs' First Arended Conpl ai nt
' Plaintiffs' motion for certification as a class action

i s pending.
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(FAC). Plaintiffs allege that they are qualified individuals
with disabilities because they have nental disabilities that
substantially limt one or nore of their major life activities,
including interacting with others, working, and self-care, and
are qualified to receive state-funded nental health services.
FAC at 1 30. Plaintiffs further allege that they want to be
di scharged from their hospi tal i zati on, but they remain
unnecessarily institutionalized because defendants have fail ed
to provide sufficient appropriate community-based residenti al
and non-residential progranms to serve them 1d. at § 31. They
contend that with appropriate supports and services, each of
themcould live in the community which they contend is the nost
integrated setting appropriate to their needs. 1d.

Plaintiffs contend that defendants provide in-patient
intermedi ate and | ong-termnmental health care in three settings,
the first of which is the state's psychiatric institutions -

Oregon State Hospital in Salem (OSH) and Portland (POSH), and at

the Eastern Oregon Psychiatric Center (EOPC). ld. at 9 38.
These institutions provide psychiatric care for persons who have
been civilly commtted under state |aw. Id. There are 133
adult beds at OSH and POSH and 60 adult beds at EOPC. 1d. The

hospital s have been operating at full capacity since 1997. |d.
Plaintiffs allege that defendants provide treatnent in
private hospitals throughout Oregon while patients are awaiting

an opening at one of the state hospitals. ld. at ¢ 39.
According to plaintiffs, there are twelve private hospitals
under contract wth the State providing such care. | d.

Plaintiffs allege that due to a backlog, psychiatric patients
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overflow into nedical and surgical units in several of these
hospi tal s. Id. At least twenty people are waiting transfer
from a private hospital setting to a state facility. 1d.
Plaintiffs contend that the cost of treatnment in an acute care
private hospital is significantly nore expensive than treatnent
in state hospitals and 1is not eligible for Medicaid
rei mbursenent. 1d.

Def endants al so provide internmedi ate and |long-term care in
comruni ty-based facilities including "enhanced care facilities,"
secure residential treatnment facilities (SRTF), and other
residential facilities. 1d. at § 40. These are known as "step
down" facilities and they provide varying | evel s of patient care
at less cost than care in the state hospital. 1d. Plaintiffs
contend that of the sixty or nore class nmenbers awaiting
communi ty placenent, nore than half need placenent in SRTFs, but
there are no beds avail abl e. Id. Care in these settings is
eligible for Medicaid funding. 1d.

Finally, defendants al so provide nental health treatnment in
ot her community settings, including group hones, adult foster
care, supportive living, and other less intensive comunity-
based residential care facilities. [1d. at T 41. Care is nuch
| ess expensive in these settings than in a hospital, and
Medi caid funding is available. 1d. There are insufficient beds
in these facilities to neet the needs of the class, however.
Id. Plaintiffs contend that in fiscal 1998 and 1999, there were
twenty people living in SRTFs, awaiting transfer to a | ower
| evel community-based facility. 1d.

Plaintiffs all ege that because defendants have not provided
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enough beds in the community, the systemis backing up at every
| evel of the nental health treatnment system |d. at § 42. As
a result, assert plaintiffs, defendants are paying prem um
prices to private hospitals and wasting public resources
earmarked for nmental health treatnment that could be utilized
nore effectively in other areas of the nental health systemif
there were a sufficient nunber of community placenents
avai l abl e. Id. Plaintiffs contend that the results of this
inefficiency are not nerely econom c because the system as
currently adm nistered, causes and prolongs human suffering.
Id.

Plaintiffs note that in 1997, the state Mental Health
Pl anni ng and Advisory Council acknow edged a crisis in the
mental health care system in Oregon, investigated, and nade

recommendations as to what system c changes were needed to

alleviate the crisis. 1d. at § 43. Plaintiffs allege that in
subsequent fiscal years, the crisis escal ated. ld. at § 45.
Plaintiff cites additional statenments by the Oregon Office of

Mental Health Services (OVHS) and the Oregon Legislative Fiscal
O fice regarding the need for additional resources and beds.
Ld. at Y 46, 47, 49.

Plaintiffs contend that the damaging effects of l[ong-term
hospi talization upon nental health patients is well established.
Id. at § 50. A nunber of class nmenbers have engaged in self-
harm ng behaviors that are attributed to the frustration and
sense of hopel essness t hat results from conti nued
hospi talization, despite the determ nation of their doctors and

treating professionals that they are ready for discharge. They
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allege that defendants currently have no conprehensive,
effectively working plan for placing nenbers of the class in the
community. ld. at § 51.

Plaintiffs allege that they have no adequate renmedy at | aw.
Id. at § 57. They allege that they wll suffer inmm nent,
irreparable injury wthout an award of injunctive relief. [d.
They contend that they require a variety of community-based
residential placenments for their proper care and treatnment. 1d.
They also allege that w thout these placenents, they will fail

to inprove in their nmental and enotional health, their mental

and enotional health will |ikely deteriorate, and ultimtely
they will suffer permanent damage to their |ong-termmental and
enotional health. 1d.
STANDARDS
|. Rule 12(b)(6)
On a notion to dismss, the court nust review the
sufficiency of the conplaint. Scheuer v. Rhodes, 416 U. S. 232,

236 (1974). The court should construe the conplaint nost
favorably to the pleader:

In evaluating the sufficiency of the conplaint, we
follow, of «course, the accepted rule that the
conpl ai nt should not be dism ssed for failure to state
a claim unless it appears beyond doubt that the
pl aintiff can prove no set of facts in support of his
claimwhich would entitle himto relief.

Conley v. G bson, 355 U. S. 41, 45-46 (1957). The all egations of

mat eri al fact mnmust be taken as true. Movo v. Gonmez, 40 F. 3d
982, 984 (9th Cir. 1994).
1. Rul e 12(b) (1)

A nmotion to dism ss brought pursuant to Federal Rule of
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Civil Procedure 12(b)(1) addresses the court's subject matter
jurisdiction. The party asserting jurisdiction bears the burden
of proving that the court has subject matter jurisdiction over

his clainm. Kokkonen v. Guardian Life Ins. Co. of Am, 511 U. S.

375, 377 (1994). Unlike a motion to dismss for failure to
state a claimunder Federal Rule of Civil Procedure 12(b)(6), a
Rule 12(b)(1) nmotion can attack the jurisdictional allegations
in the plaintiff's conplaint regardless of whether the

conpl aint otherwi se sufficiently states a claim See St. Cair

v. City of Chico, 880 F.2d 199, 201 (9th Cir. 1989). A
chal l enge to the court's subject matter jurisdiction under Rule
12(b)(1) may rely on affidavits or any other evidence properly
before the court. Dreier v. United States, 106 F.3d 844, 847
(9th Cir. 1996).

DI SCUSSI ON

. Summary of Plaintiffs' Clains

Plaintiffs bring two claim under the Anmericans wth
Disabilities Act, 42 U.S.C. 88 12101-12213 (ADA), one claim
under Section 504 of the Rehabilitation Act, 29 U S.C. § 794,
and two 42 U.S.C. 8§ 1983 clainms alleging violations of the
Fourteent h Amendnent Due Process Cl ause.

A.  ADA Cl ains

The first ADA claim challenges defendants' failure to
provide plaintiffs services in the nost integrated setting under
Title I'l of the ADA. FAC at 1Y 58-65. Plaintiff alleges that
under 42 U.S.C. 8§ 12134(b), the Attorney General of the United
States has pronulgated a regulation, 28 C.F.R 8§ 35.130(d),

which requires that all services, prograns, and activities of a
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public entity be adm nistered in the nost integrated setting
appropriate to the needs of the qualified individuals wth
disabilities. 1d. at ¥ 61. Plaintiffs contend that they
can, with appropriate support and services, live in comunity-
based prograns for persons with nental disabilities. 1d. at
62. They allege that they have reached maxi num therapeutic
benefit fromtheir confinement in state psychiatric hospitals,
and the nost integrated and appropriate treatnent setting is in
intermedi ate or |long-term comunity-based placenment. 1d. They
al l ege that continued segregation and institutionalization in

state hospitals is unjustified, unnecessary, and damaging to

their mental health. [d.

Plaintiffs further allege that providing services to them
in the nost integrated setting appropriate to their needs,
rather than in a segregated institution, would not result in a

fundamental alteration of the ODHS s programs, nor wll it
i npose an undue burden. 1d. at § 64. Plaintiffs contend that
def endants have no plan currently in place to assure that they

are provided with services in the npbst integrated setting

appropriate to their needs. 1d. at | 65.

The second ADA claim challenges defendants' "[u]se of
[u]nlawful [nml ethods of [a]dm nistration.” [d. at T 66 - 70.
Plaintiffs cite a rule providing that "[a] public entity nay not

utilize . . . methods of admnistration . . . [t]hat have
the effect of subjecting qualified individuals with disabilities
to discrimnation on the basis of disability[.]" 28 C.F.R 8§
35.130(b)(3)(i). FAC at 9§ 67. Plaintiffs allege that

defendants violate this rule by failing to use funding, which
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currently supports institutional services, to support comunity-
based programs and thus, allowng plaintiffs to be pronptly
di scharged. |1d. at Y 68. Plaintiffs assert, therefore, that
def endant s use net hods of adm nistration that have the effect of
subjecting plaintiffs to continued unnecessary segregation in
state psychiatric facilities and therefore, discrimnate agai nst
them 1d.

Plaintiffs al so al |l ege that defendants have failed to assess
t he needs of all residents, such as plaintiffs, who are confined
at state psychiatric facilities, and to develop services that
meet their individual needs. |1d. at § 70. Plaintiffs contend
t hat defendants have failed to develop an array of conmmunity-

based services that can neet the special treatment needs of

hospital residents such as plaintiffs. [d. Plaintiffs further
contend that instead, defendants have a I|imted nmenu of
conmuni ty-based services into which residents of psychiatric

facilities, such as plaintiffs and the putative plaintiff class,
must fit if they are to be discharged. [1d. Plaintiffs allege
that this has resulted in plaintiffs' continued, unnecessary
institutionalization. 1d.

B. Rehabilitation Act Cl aim

Plaintiffs' Rehabilitation Act <claim also challenges
def endants' failure to provide required services in the nost
integrated setting. 1d. at Y 71-79. Plaintiffs allege that
def endant ODHS receives federal financial assistance through

inter alia, Title XIX (Medicaid), the Community Mental Health

Services grant, and the Devel opnentally Di sabled Services Act

grant and that therefore, ODHS is subject to Section 504 of the
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Rehabilitation Act. Id. at T 73. Federal regul ations
i npl emented pursuant to Section 504 prohibit discrimnation
agai nst handi capped persons and require that disability prograns
receiving federal assistance provide services in the npst
integrated setting appropriate to the person's needs. [d. at ¢
74 (citing 45 C.F.R 88 84.4(a), (b)(2)). Plaintiffs al so
make simlar allegations to their ADA "npbst integrated setting
claim" 1d. at 1Y 75-78.

C. Section 1983 Clains

Plaintiffs allege that by being confined in state
psychiatric hospitals against their will, they are being denied
the l ess restrictive community-based residential placenents that
are appropriate for their proper care or treatnment. [d. at ¢
82. They allege that they are thus denied a |liberty interest to
which they are entitled under the Due Process Clause of the
Fourteenth Amendnent. Id. Further, they allege that by
continuing to segregate them in state hospitals, defendants
subject plaintiffs to conditions that danmage plaintiffs' nental
health. 1d.

Intheir fifth claim plaintiffs allege that def endants have
failed and are failing to provide plaintiffs with m nimal
treatnment that is mnimally adequate, in violation of their
ri ghts under the Fourteenth Amendnent Due Process Cl ause, and as
aresult, plaintiffs are suffering and will continue to suffer,
harm 1d. at § 85.

1. ADA and Rehabilitation Act Cl ains
Def endants nmeke three argunments against the ADA and

Rehabilitation Act clainms: (1) the ADA and the Rehabilitation
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Act do not validly abrogate Oregon's El eventh Amendnent i mrunity
from private suit in federal court; (2) the individual state
defendants are not subject to suit under Title Il of the ADA or
Section 504 of the Rehabilitation Act; and (3) the ADA and
Rehabilitation Act clains are not ripe for judicial review

A.  Eleventh Amendnent | mrunity

The El eventh Anendnent provi des:

The Judicial power of the United States shall not

be construed to extend to any suit in law or equity,

commenced or prosecuted against one of the United

States by citizens of another State, or by Citizens or

Subj ects of any Foreign State.
U.S. Const. amend. Xl. Although not expressed in the text, the
Supreme Court has held that the Eleventh Amendnment grants a
state immunity from suits brought in federal court by its own
citizens as well as citizens of another state. See Kimel v.
Florida Bd. of Regents, 528 U S. 62, 72-73 (2000); Edelman v.

Jordan, 415 U. S. 651, 662-63 (1974). As recently stated by the

Suprene Court: "The wultimate guarantee of the Eleventh
Amendnent is that nonconsenting States may not be sued by
private individuals in federal court."” Board of Trustees of the
Univ. of Ala. v. Garrett, 531 U.S. 356, __ , 121 S. Ct. 955,
962 (2001).

Nonet hel ess, private citizens may sue states in federa

court if the state has waived its El eventh Anmendnent i mmunity or

i f Congress has abrogated the immunity. |In re Jackson, 184 F. 3d
1046, 1048 (9th Cir. 1999). Def endants assert that it is
undi sputed that Oregon has not consented to this suit and thus,

the only question is whether Congress has validly abrogated the

state's immunity.
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To determ ne whether Congress has validly abrogated the
states' Eleventh Amendnent inmmunity, the court engages in a two-

prong analysis. See Sem nole Tribe of Fla. v. Florida, 517 U.S.

44, 55 (1996). First, the court determ nes whet her Congress has
unequi vocally expressed its intent to abrogate the immunity.
Id. Here, the answer to that question is clear: t he ADA
expressly provides that "[a] State shall not be i mmune under the
el event h anendnment to the Constitution of the United States from

an action in Federal or State court of conpetent jurisdiction

for a violation of this chapter.” 42 U.S.C. § 12202. The
Rehabilitation Act contains simlar |anguage: "A State shal

not be inmmne under the Eleventh Amendnent . . . fromsuit in
Feder al court for a violation of section 504 of the

Rehabilitation Act of 1973 . . . or the provisions of any other
Federal statute prohibiting discrimnation by recipients of
Federal financial assistance.”" 42 U S.C. § 2000d-7.

Second, the court nust determ ne whet her Congress has acted

pursuant to a valid exercise of power. Sem nole Tribe, 517 U. S.

at 55; see also Garrett, 121 S. Ct. at 962 ("Congress nmay

abrogate the States' Eleventh Amendnment imunity when it both
unequi vocally intends to do so and acts pursuant to a valid
grant of constitutional authority.”) (internal quotation
omtted). Defendants argue that both the Rehabilitation Act and
Title Il ADA clains fail because Congress has not acted pursuant

to a valid grant of power.

Def endants filed the notion to dism ss before the Garrett
opi nion canme out on February 21, 2001. Thus, initially,
defendants relied on other recent Supreme Court cases
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the ADA or the Rehabilitation Act. See Kinel, 528

Page ID#: 82

interpreting the Eleventh Anendnent, but not in the context of

UusS. 62;

Fl ori da Prepai d Postsecondary Educ. Expense Bd. v. Coll ege Sav.

Bank, 527 U.S. 627 (1999); City of Boerne v. Flores,

circuit courts were split on the issue of whether Ti

521 U. S.

507 (1997). Defendants al so acknow edge that, before Garrett,

tle Il of

t he ADA constituted a proper exercise of Congress's power under

section 5 of the Fourteenth Anmendnent. Conpare Popovich v.

Cayahoga County Court of Compon Pl eas, 227 F.3d 627,

638 (6th

Cir. 2000) (Congress exceeded its authority under enforcenent
cl ause of Fourteenth Amendnment when it attenpted to abrogate
El eventh Anendnent inmunity by applying ADA's disability

di scrim nation provisionto the States); Brown v. North Carolina

(regulation pronul gated under Title 11 of ADA (28

35.130(f)), exceeded Congress's powers under sect

Div. of Mdtor Vehicles, 166 F.3d 698, 705-07 (4th Cir. 1999)

C.F.R 8

ion 5 of

Fourteenth Anmendnent), cert. denied, 121 S. Ct. 1186 (2001);
Al sbrook v. City of Maunell, 184 F.3d 999, 1007 (8th Cir. 1999)
(Title I'l of ADA exceeded Congress's powers under section 5),

cert. granted in part, 120 S. Ct. 1003, cert. dism ssed, 120 S.

Ct. 1265 (2000); with Cool baugh v. Louisiana, 136 F. 3d
38 (5th Cir. 1998) (application of Title Il of ADAto

Fourteenth Amendnent).

Def endants acknowl edge that the Ninth Circuit
contrary to their position in concluding that Title
ADA is a valid exercise of Congress's section 5 power.

v. California, 123 F.3d 1267, 1269-71 (9th Cir. 1997),
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Circuit performed the two-step analysis noted above and
concluded that Congress acted under a valid exercise of power
pursuant to the Equal Protection Clause when it abrogated
states' El eventh Anendnment imunity in disability discrimnation
suits under both Title Il of the ADA and the Rehabilitation Act.

The court then followed that holding in Dare v. California,
191 F. 3d 1167, 1174-75 (9th Cir. 1999), cert. denied, 121 S. Ct.
1187 (2001). In Dare, the court noted College Savings Bank,
whi ch cane after Clark, and the circuit split, but adhered to

its holding in Cark. ld. at 1173-74. The court also noted

that the majority of the circuits addressing the issue, at that

time, had followed the Ninth Circuit's approach in Cark. Id.

at 1173.

Nonet hel ess, defendants argue, Garrett conpl etel y under m nes
the Ninth Circuit's previous holdings in the Clark and Dare
cases.

Garrett held that individuals may not bring a claim in federal

court, wunder Title | of the ADA against a state for nopney
damages. In reaching this decision, the Court noted that it is
the responsibility of the Court, not Congress, to define the

substance of the constitutional guarantees. 121 S. Ct. at 963.
"Accordingly, 8 5 [of the Fourteenth Amendment] |[|egislation
reaching beyond the scope of 8§ 1's actual guarantees nust

exhi bit congruence and proportionality between the injury to be

prevented or renedi ed and the nmeans adopted to that end." 1d.
The Court noted that the first step in the abrogation
analysis is "to identify with sone precision the scope of the
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constitutional right at issue.” 1d. In Grrett, the Court then
went to the "limtations 8 1 of the Fourteenth Anendnent pl aces
upon States' treatnent of the disabled.” 1d. The court | ooked

toits prior decisions under the Equal Protection Clause dealing
with the issue. 1d.

The Court noted that it had previously held that
classifications based on disability are subject only to rati onal
basis review. Ild. at 963-64 (citing City of Cleburne v.
Cl eburne Living Center, Inc., 473 U.S. 432 (1985)). Under

Cl eburne, it noted, states are not required by the Fourteenth
Amendnment to make special accommmodati ons for the disabled, so
long as their actions towards such individuals are rational
Id. at 964.

Once the Court determ ned the contours of the constitutional
right at issue, it exam ned whether Congress identified a

hi st ory and pattern of unconsti tutional enpl oynment

di scrim nation, the type of discrimnation addressed by Title I,

by the states against the disabled. 1d. The Court concl uded

t hat Congress had failed in that effort. |1d. at 964-66.
Alternatively, the Court held that even if there were

sufficient evidence of a pattern of enploynment discrimnation by

the states, the rights and renedies created by the ADA agai nst

the states raised "congruence and proportionality" concerns.

ld. at 966. That is, in many cases, the accommmodation duty far
exceeded what is constitutionally required. [d. at 967. Thus,
Congress did not act pursuant to a valid grant of power in

enacting Title | of the ADA. As a result, individuals my no

| onger pursue Title | suits against a state in federal court.
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Relying on Garrett, defendants argue that Title Il suffers
the same fate as Title | and that the Ninth Circuit cases to the
contrary are invalid after Grrett. Addi tionally, defendants
argue that even though Garrett was an ADA case, its reasoning is
directly applicable to the Rehabilitation Act as well.

1. Rehabilitation Act

As to the Rehabilitation Act, the Ninth Circuit has hel d not
only that Congress has validly abrogated the states' Eleventh
Amendment inmmunity in the Rehabilitation Act, the holding
def endants argue i s underm ned by Garrett, but has alternatively
hel d that a state waives its El eventh Amendnent i nmunity agai nst
Rehabilitation Act clainms by accepting federal funds.

In Clark, the Ninth Circuit explained:

We note also that the Rehabilitation Act includes

an express wai ver of El eventh Amendnment inmmunity which
California accepted when it accepted Rehabilitation

Act funds. Even if Congress has not abrogated a
state's inmmunity under the El eventh Anendnent, a state
may waive it. See Semnole Tribe, 517 U S. at ----,

116 S. Ct. at 1128. One way for a state to waive its
immunity is to accept federal funds where the funding
statute "manifest[s] a clear intent to condition
participation in the prograns funded under the Act on
a State's consent to waive its constitutional

inmmunity." Atascadero [State Hosp. v. Scanlon], 473
F.S. ][234] at 247, 105 S. Ct. [3142] at 3149-50
1985] .

In this case, the Rehabilitation Act manifests a
clear intent to condition a state's participation on
its consent to waive its Eleventh Amendnent | munity.
The amended Rehabilitation Act provides:

(1) A State shall not be inmmune under the

El eventh Amendnent ... from any suit in
Federal court for a violation of section 504
of the Rehabilitation Act of 1973 ... of

[sic] the provisions of any other Federa
statute prohibiting discrimnation by
reci pients of Federal financial assistance.

42 U.S. C § 2000d-7. The Supreme Court has
characterized this section as "an unanbi guous wai ver
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of the States' Eleventh Amendment imunity." Lane v.
Pena, 518 U. S. 187 ----, 116 S. C. 2092, 2100, 135
L. Ed. 2d 486 1996% Because California accepts
federal funds under the Rehabilitation Act, California
has wai ved any immunity under the El eventh Amendnent.

Clark, 123 F.3d at 1271; see also JimC. v. United States, 235
F.3d 1079, 1082 (8th Cir. 2000) (en banc) (Congress may require

wai ver of state sovereign immunity as condition for receiving
federal funds, even though Congress could not order waiver
directly, so long as financial inducements enpl oyed by Congress

do not beconme so coercive as to cross the point where pressure

turns into conpul sion; state waives its Eleventh Amendnent
imunity with regard to individual agency that accepts federal
funds of fered under Rehabilitation Act), cert. denied, 121 S

Ct. 2591 (2001); Stanley v. Litscher, 213 F.3d 340, 344 (7th

Cir. 2000) (following Clark and holding that state waives
El event h Anmendnent i mmunity agai nst Rehabilitation Act clai m by
accepting federal funds; noting that because Rehabilitation Act
is a condition on the receipt of federal funds, |egislation

under the spending power is not affected by Kinel).

Here, plaintiffs allege that the ODHS receives over $600
mllion, (presumably annually), in federal funds for the
adm nistration of its mental health program FAC at f 33. The

holding in Clark that a state's recei pt of federal funding under

t he Rehabilitation Act acts as a waiver of the state's sovereign
i munity under the Eleventh Amendnent as to Rehabilitation Act
claims, is independent from any Congressi onal abrogation of
El eventh Amendnment immunity and is unaffected by Garrett. | am
bound by this holding and thus, plaintiffs my proceed wth

their Rehabilitation Act claim Patricia N. v. Lemnhi eu, 141 F.
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Supp. 2d 1243, 1249 (D. Haw. 2001) (refusing to depart from
Clark even in light of Garrett because Garrett did not involve
the Rehabilitation Act and did not discuss the waiver of

sovereign inmunity based on recei pt of federal funds).?
2. ADA

As explained in the next section, Ex parte Young, 209 U S.

123 (1908), allows plaintiffs to maintain their ADA and
Rehabilitation Act clainms for prospective, injunctive relief
against the individually named defendants in their officia
capacities. However, Garrett, if it applies to Title 11
claims, would however bar plaintiffs' claim against the ODHS.
Thus, | nust consider defendants' Eleventh Amendnent imunity
argunment to determ ne whether the ODHS remai ns a defendant as to
t he ADA cl ai ns.

I n response to def endants' argunent, plaintiffs contend that
in Garrett, the Court ruled only as to Title |I clainm and that

as long as Clark and Dare remain good law, this court is bound

by those Ninth Circuit decisions. Alternatively, plaintiffs
argue that Title Il clainms can be based on the Due Process
Cl ause, not just the Equal Protection Clause, and that the

"integration mandate"” of Title Il, as interpreted in O nstead v.

2 District courts addressing the issue of the inpact of
Garrett on Rehabilitation Act clains have reached contrary
hol di ngs. Conpare Pugliese v. Arizona Dep't of Health and
Human Servs, No. ClV-95-0928, 2001 W 694524, at **2-4 (D.
Ariz. June 15, 2001) (applying Garrett to hold that Congress
did not validly abrogate states' sovereign inmmunity in the
Rehabilitation Act); with Maull v. Division of State Police,
141 F. Supp. 2d 463, 471-72 (D. Del. 2001) (Garrett does not
extend to clainms brought under the Rehabilitation Act).
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L.C., 527 U S. 581 (1999), and under which plaintiffs sue here,
is a due-process based right, not an equal protection right.
Accordingly, <continue plaintiffs, because the integration
mandat e codi fies the due process rights recogni zed i n Youngberg
V. Ronmeo, 457 U.S. 307 (1982), it is properly based on the
Fourteenth Amendment. Because | agree with plaintiffs' initial
argunment, | decline to analyze their alternative argunent based
on the Due Process Cl ause.

As indicated, Garrett does not directly overrule Clark and
Dar e because those cases addressed Title Il, not Title I. See
Garrett, 121 S. Ct. at 960 n.1 (Court indicated it was not
di sposed to decide the constitutional issue whether Title |1,
"whi ch has somewhat different remedial provisions fromTitle |
is appropriate legislation wunder 8 5 of the Fourteenth
Amendnent). Moreover, in the Garrett opinion, the Supreme Court
contrasted the | ack of a docunented history of discrimnationin
enpl oynment by the states with the Congressional record which
evi nced accounts of discrimnation by states in the provision of
public services. |d. at 966 & n.7 (Senate Comm ttee on Labor
and Human Resour ces Commttee Report concl uded t hat
""[discrimnation still persists in such critical areas as .

public services'"; House Conmmttee on Education and Labor
Comm ttee Report stated that "'there exists a conpelling need to
establish a clear and conprehensive Federal prohibition of
di scrimnation on the basis of disability in the areas of

public services'"; noting that the "overwhel m ng majority" of
anecdot al evidence in the record (consisting of subm ssions nmade

by individuals to the Task Force on Rights and Enpl oynent of
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Americans with Disabilities), "pertainto all eged discrimnation
by the States in the provision of public services and public
accommodati ons, which areas are addressed in Titles Il and |11
of the ADA."). It is reasonable to read Garrett as suggesting
t hat the Congressional record contains a sufficient docunented
hi story of discrimnation in public services by the states to
support Title Il's renedies. Def endants point to no
defi ci encies in t he Congr essi onal record regardi ng
di scrim nation by the states in the provision of services to the

di sabl ed.

Additionally, Dare expressly discussed the Coll ege Savings
Bank opinion which was issued after Clark. Because of the
i ssuance of College Savings Bank, the Dare court el aborated on
the discussion in Clark, of Congress's appropriate exercise of

power in enacting Title ll. Dare, 191 F.3d at 1173-74. Coll ege
Savi ngs Bank relied on the same "abrogation" analysis used in

Garrett, albeit not as to an ADA claim Thus, when deci di ng
Dare, a Title Il ADA case, the Ninth Circuit was well aware of
the proper analysis mandated by the Supreme Court and the
rel evant and recent cases.

The Ninth Circuit also recognized that wunder City of
Cl eburne, disability discrimnation is subject only to rational
review under the Equal Protection Clause. Ild. at 1174.
Additionally, the Ninth Circuit cited other circuits which had
taken a contrary position on Title 11, id. at 1173 n.2, and
nonet hel ess concl uded t hat Congress acted under a valid exercise
of power pursuant to the Equal Protection Cl ause when it

abrogated the states' Eleventh Anendnment immunity in disability
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di scrimnation suits under Title Il of the ADA. Id. at 1173
n.2. Thus, while the court did not have the benefit of Garrett
when it decided Dare, it did engage in the appropri ate anal ysis
with full recognition of the relevant factors and previ ous cases
cited by Garrett.

At | east one district court has refused to extend Garrett

to Title Il clains. Project Life, Inc. v. d endening, 139 F.

Supp. 2d 703, 707 n.5, 708 (D. M. 2001) (court concluded that
"nothing about the Garrett decision alters" its previous
conclusion that the plaintiff was entitled to an injunction in
a Title Il ADA action, and permtting a jury award agai nst the
state to stand); see also

Edwards v. California Dep't of Corrections, No. C-00-0813-VRW
slip op. at 4-10 (N.D. Cal. July 30, 2001) (following Clark and

Dare as binding Ninth Circuit precedent and not obvious that

Garrett mandates the sane conclusion with respect to Title Il as

it reached with respect to Title I); Patricia N., 141 F. Supp

at 1249-50 (court concluded that it was bound by Clark and Dare
because Garrett was not a Title Il case); but see Frederick L.
v. Departnent of Public Welfare, No. 00-4510, 2001 W 830480, at
**12-18 (E.D. Pa. July 23, 2001) (applying Garrett to Title I1

of the ADA and concl uding that Congress did not validly abrogate
the states' sovereign immunity under Title 11); Neiberger v.
Hawki ns, No. CIV-A-99-B-112, 2001 W. 831263, at **3-7 (D. Col.

July 9, 2001) (sane); Doe v. Division of Youth and Fam ly Servs,
No. CIV-00-32-5, 2001 W 708444, at **13-18 (D.N. J. June 25,
2001) (sanme).

O her courts have declined to reach the i ssue. Frazier v.
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Si mmons, Nos. 00-3131, 00-3148, 2001 W 748050, at *13 (10th
Cir. July 3, 2001) (expressing no opinion on the validity of the
Title Il clainms); Shaboon v. Duncan, 252 F.3d 722, 737 (10th

Cir. 2001) (remanding the Title Il Eleventh Anendnment question
to the district court to decide in the first instance).
Finally, | note that in Woncy v. Oregon Dep't of Transp.,

No. 00-35356, 2001 WL 474550, at *1 (9th Cr. May 4, 2001), the

Ninth Circuit declined to apply Garrett to a claimunder Title
Il of the ADA. | note this decision, but do not rely onit, as
it is unpublished.?3

As the court recognized in Patricia N., because Garrett did

not address Title Il of the ADA and expressly recognized the
di stinction between Title Il and Title I, | am bound by the
Ninth Circuit decisions in Clark and Dare hol ding that Congress
validly abrogated the states' sovereign immunity in enacting
Title Il of the ADA | recommend that defendants' motion to

di sm ss both the Rehabilitation Act and Title Il ADA cl ai ns, be

3 Follow ng oral argunment in this case, defendants
informed the court of a new Ninth Circuit case in which the
court, citing Garrett, concluded that Congress did not validly
abrogate the states' sovereign immunity to suit in enacting
Title V of the ADA. Denshki v. Mnteith, No. 00-15599, 2001
WL 736010, at *2 (9th Cir. July 2, 2001). | find no conflict
bet ween the holdings in Denmshki and Woncy. |In Denshki, the
plaintiff alleged that he had been discharged fromhis
enpl oynment in retaliation for advocating on behalf of a
di sabl ed job applicant who had been rejected for a position.
Such retaliation clainms my be brought under Title V of the
ADA. The court recognized that Garrett was a Title | case,
but reasoned that because the Title V claimbefore it was
predi cated on an alleged Title | violation, the Garrett
hol ding applied. [1d. In contrast, neither Woncy nor the
instant case inplicate Title I.
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deni ed.
B.

in their
ADA and

because

of such

deni ed t

entity);

any st at

Cor por at

di scrim

| ndi vi dual Defendants Subject to Suit

Plaintiffs' ADA and Rehabilitation Act clains are brought

agai nst all three defendants, two of whom are individuals sued

of ficial capacities. Defendants nmove to dism ss the
Rehabilitation Act clainms against these individuals

Title 11 of the ADA and Section 504 of t he

Rehabilitation Act operate against public entities, not
i ndi vidual actors. 42 U.S.C. 8§ 12132 (Title Il of ADA provides

that no qualified individual with a disability shall, by reason

disability, be excluded from participation in or be

he benefits of the services, prograns, or activities of

a public entity, or be subjected to discrimnation by any such

42 U.S.C. § 12131(1) (defining "public entity" to nean

e or |ocal governnment, any departnent, agency, speci al

pur pose district, or other instrunentality of a state or states

or local governnment, and the National Railroad Passenger

ion, and any commuter authority (as defined in section

502(8) of Title 45)): 29 U.S.C. § 794 (Section 504 prohibits

nati on against the disabled by public entities that

receive funding fromthe federal governnent).

Def endants argue that because there is no individua
l[iability under Title Il of the ADA or Section 504, plaintiffs'
claims here cannot be maintained against the individual
def endants. |In support of this argunent, defendants cite cases
from a nunber of jurisdictions holding that individual
def endants are not proper defendants in a Title Il ADA claimor
a Section 504 claim See, e.qg., Walker v. Snyder, 213 F. 3d 344,
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346 (7th Cir. 2000) (in suit for damages, court assuned
i ndividuals were sued in their official capacities, but held
that under Title Il of the ADA, the proper defendant usually is
an organization rather than a natural person and, relying on

Al sbrook v. City of Maunelle, 184 F.3d 999 (8th Cir. 1999) (en

banc), concluded there is no personal liability under Title I1),

cert. denied, 121 S. Ct. 1188 (2001); Alsbrook, _184 F.3d at

1005 n.8 (in suit seeking conpensatory and punitive damages as
well as injunctive relief against individuals in official and
i ndi vidual capacities, plaintiffs could not maintain Title |1
ADA claim against individuals 1in individual capacities);

Candel aria v. Cunni ngham No. 98-Cl V-6273, 2000 W. 798636, at *2

(S.D.N. Y. June 20, 2000) (in action against prison officials, no
individual liability, either in individual or official capacity,
under Title Il of the ADA or the Rehabilitation Act).

I n response, plaintiffs argue that because they are bringing
their clains for prospective injunctive relief against the
individuals in their official capacities, them clains are

perm ssi bl e under Ex parte Young.

First, plaintiffs point to footnote nine in Garrett where
t he Court st ated:

OQur holding here that Congress did not wvalidly
abrogate the States' sovereign inmmunity from suit by
private individuals for noney damages under Title |
does not nean that persons wth disabilities have no
federal recourse against discrimnation. Title | of
the ADA still prescribes standards applicable to the
States. Those standards can be enforced by the United
States in actions for noney danages, as well as by
private individuals in actions for injunctive relief
under Ex parte Young, 209 U. S. 123, 28 S. Ct. 441, 52
L. Ed. 714 (1908).

Garrett, 121 S. C. at 968 n.9 (enphasis added). Plaintiffs
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argue that this is precisely what they are doing here: bringing
a claim for prospective injunctive relief against state
officials in their official capacities, which they argue, is

exactly what is allowed by Ex parte Young.

Next, plaintiffs cite two Ninth Circuit decisions where the
court held that Ex parte Young suits are perm ssi bl e under both
Title Il of the ADA and Section 504 of the Rehabilitation Act.
In Arnmstrong v. WIlson, 124 F.3d 1019 (9th Cir. 1997), disabled

state i nmates brought an action against state prison officials
all eging violations of both the Rehabilitation Act and Title I

of the ADA In response to the defendants' argunent that
sovereign imunity barred clains against the naned prison
officials, the court held that the "exception to Eleventh

Amendnment immunity set forth in Ex parte Young, 209 U S. 123

(1908) . . . squarely applies to allow this action agai nst nanmed
individuals in their official capacity.” 1d. at 1025.

In a | ater case under the ADA and the Rehabilitation Act,
al so brought by state i nmates agai nst the state and sone of its
officials, the court, citing Arnstrong, reiterated that the suit
agai nst the officials could go forward under the Ex parte Young

doctri ne. Clark, 123 F.3d at 1271

Plaintiffs cite cases fromother circuits which allow ADA
and Rehabilitation Act clainms seeking prospective injunctive
relief to be asserted against individual defendants in their
of ficial capacities under Ex parte Young. See, e.d., Roe #2 v.

Ogden, No. 00-1302, 2001 W 686443, at *7 (10th Cir. June 19,

2001) (individual my bring an ADA or section 1983 action

against a state official in federal court for injunctive relief
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under Ex parte Younqg); Randol ph v. Rodgers, No. 00-1897, 2001 W

641559, at *4 (plaintiff my proceed under Ex parte Young to

seek prospective injunctive relief on his ADA and Rehabilitation
cl ai ms agai nst individual defendant in her official capacity);

Nelson v. Mller, 170 F.3d 641, 646-47 (6th Cir. 1999) (in

action by blind voters under the ADA and the Rehabilitation Act,
claims could proceed against individual defendants in their
official capacity for prospective injunctive relief under Ex

parte Young); Brennan v. Stewart, 834 F.2d 1248, 1251-53, 1260

(5th Cir. 1988) (Rehabilitation Act clai magai nst state offici al
di sm ssed as to damages but all owed as to prospective injunctive

relief under Ex parte Younq).

In reply, defendants argue that plaintiffs' reliance on Ex
parte Young is m splaced. First, defendants note that the
Garrett footnote is dictumand nmeans only that the di sabl ed have

recourse by other neans, including a suit brought by the United

States or by a private litigant under Ex parte Young, if such

relief is otherw se avail able. Def endants point out that the

availability of Ex parte Young relief for the plaintiffs in

Garrett was not briefed or decided by the Court.
Next, defendants argue that plaintiffs confuse the

rel ati onshi p between Ex parte Young and the El eventh Amendnent.

Wil e acknow edgi ng that under Ex parte Young, suits against

state officers in their official capacities are not barred by
the El eventh Amendnent if they seek only prospective injunctive
relief rather than nonetary relief, see WIIl v. Mchigan Dep't

of State Police, 491 U.S. 58, 71 n. 10 (1989), defendants contend

that Ex parte Young does not create a cause of action where one
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ot herwi se does not exist; it nmerely renoves a barrier to filing

suit. Defendants argue that Ex parte Young does not change the

underlying | aw upon which a claimis based. Here, defendants
argue, the only proper defendant in an action under the ADA and
the Rehabilitation Act is the public entity.

Def endants specifically refer to Wil ker, where, as noted
above, the Seventh Circuit concluded that there was no
individual Iliability, either in an individual or official
capacity, under Title Il of the ADA because the proper defendant
is the "public entity.” 213 F.3d at 345. The plaintiff there

relied on Ex parte Young to argue that he could bring his claim

agai nst the state officials in their official capacities to the
extent it concerned prospective rather than nonetary relief.
The court rejected the argunment and hel d that

a suit based on Young is a suit against state officers

as individuals, not against the state itself. W held

above that the only proper defendant in a action under

the provisions of the ADA at issue here is the public

body as an entity. A suit resting on the Young

aﬁproach is not a suit against the public body and

t heref ore cannot support relief.

ld. at 347.

VWi le | understand the reasoni ng expressed by the Seventh
Circuit in Walker, I am not bound by it and, based on other
Ninth Circuit cases, | am not persuaded that the Ninth Circuit
would follow suit. Wiile the Ninth Circuit cases cited above
may not have expressly disposed of defendants' argunment here,
the cases have expressly held that a plaintiff may rely on Ex

parte Young to bring a claimfor prospective injunctive relief

under Title Il of the ADA and the Rehabilitation Act, against

i ndi vi dual defendants as |long as they are naned in the official
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capacities. See, e.qg., Arnstrong, 124 F.3d at 1026

("[s]overeign imunity presents no bar to this suit against
state officials seeking prospective injunctive relief against
ongoing violations of the ADA and [Rehabilitation Act]
).

Addi tionally, the Arnstrong hol di ng conports with the Ninth
Circuit's cases addressing an issue anal ogous to that raised by
def endant s, under Title VII. In Mller v. Maxwel | ' s

International, Inc., 991 F.2d 583, 587-88 (9th Cir. 1993), the

court held that enployees could not be Iliable in their
i ndi vi dual capacities under Title VII. In a |ater case, the
Ninth Circuit made clear, however, that if the enpl oyees were
sued in their official capacities, they could be proper
defendants ina Title VII claim Otez v. Washi ngton County, 88
F.3d 804, 808 (9th Cir. 1996). There, the district court had

erroneously dism ssed the individual defendants because they had

not been named in the adm nistrative conmplaint. As the court

expl ai ned:
Even t hough the district court dism ssed the Title VII
clainms against the ten individual defendants for the
wrong reason, we affirmthe disnissal of those clains
because enployees cannot be held liable in their
i ndi vi dual capacities under Title VII. See Mller v.
Maxwel | 's International, Inc., 991 F.2d 583 (9th Cir.
1993), cert. denied, 510 U S. 1109, 114 S. Ct. 1049,
127 L. Ed. 2d 372 (1994). However, we conclude that
Otez did state a Title VII claim against [the
individually named defendants] in their official
capacities|.]

Otez, 88 F.3d at 808.

Thus, under anal ogous Ninth Circuit cases, regardl ess of Ex

parte Young, even when the statute provides only for enployer

liability, a plaintiff my nonetheless nanme an i ndividual
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enpl oyee or supervisor as a defendant if that individual is
named in his or her official capacity. Thus, under Title Il of
t he ADA and the Rehabilitation Act, while those statutes provide
only for public entity liability, a plaintiff in the N nth
Circuit may mai ntain an action against individual agents of the
public entity if the individual is named in his or her official
capacity.

This was the result reached recently by the Eighth Circuit
i n Randol ph where the defendants raised the sanme argunent as
def endants do here. The defendants argued that "because the
statutory | anguage of the ADA provides only for 'public entity’

liability, an Ex parte Young claim against the state officials

in their official capacities, prem sed upon an ADA viol ation,
must fail." 2001 W. 641559, at *4. The court agreed that the
public-entity limtation precludes ADA clains against state
officials in their individual capacities but, the court

expl ained, it never had held that the public-entity limtation

in the ADA prohibited Ex parte Young clains against state
officers in their official capacities. | d. Nor, the court
continued, had it held that the underlying federal statute

relied upon in an Ex parte Young claim nust provide explicit

statutory authority to sue a state official in his official
capacity. Id. The court then affirmed the district court's

ruling allowing plaintiff to proceed under Ex parte Young to

seek prospective injunctive relief under the ADA and the
Rehabilitation Act against the individual defendant in her
of ficial capacity. See also Frederick L. v. Departnent of
Public Welfare, No. 00-4510, 2001 W 830480, at 19-20 (E.D. Pa.
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July 23, 2001) (in suit seeking prospective, injunctive relief
for Title Il ADA and Rehabilitation Act clainms, plaintiff may
proceed agai nst defendant named in official capacity because
bei ng sued in official capacity "nakes all the difference").

Accordingly, in this case, plaintiffs' reliance on Ex parte
Young to sustain their clainms against the individual defendants
inis not in conflict with the underlying statutes at issue. |
recommend that the notion to dism ss the individual defendants
fromthe ADA and Rehabilitation Act clainms be denied.

C. Ripeness

An argunent that a claimis not ripe challenges the court's
subj ect matter jurisdiction. See Ecology Center, Inc. v. United

States Forest Serv., 192 F.3d 922, 926 (9th Cir. 1999)

(dism ssal affirmed because district court | acked subject matter
jurisdiction when clainms not ripe); Gemtel Corp. v. Community

Redev. Agency, 23 F.3d 1542, 1544 n. 1 (9th Cir. 1994) (npotness

and ripeness properly challenged under Rule 12(b)(1)). Thus,
| consider this notion to have been brought under Rule 12(b) (1)
and not under Rule 12(b)(6).

"A claimis not ripe for adjudication if it rests upon
contingent future events that may not occur as anticipated, or

i ndeed may not occur at all." Texas v. United States, 523 U. S

296, 300 (1998) (internal quotation omtted). As explained by
the Ninth Circuit, the "basic rationale of the ripeness
requirement is to prevent the courts, through avoidance of
premat ure adj udi cation, from entangling thensel ves in abstract
di sagreenents.” City of Auburn v. Qwmest Corp., Nos. 99-36173,
99- 36219, 2001 W 823718, at *10 (9th Cir. July 10, 2001)
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(internal quotations omtted). Additionally,

[t] he ripeness inquiry contains both a constitutional
and a prudential conponent. The constitutional
conponent focuses on whether there is sufficient
injury, and thus is closely tied to the standing
requirenment, . . .; the prudential conponent, on the
ot her hand, focuses on whether there is an adequate
record upon which to base effective review

Portman v. County of Santa Clara, 995 F.2d 898, 902 (9th Cir.

1993) (citations omtted); see also Thomas v. Anchorage Equal

Rights Commin, 220 F.3d 1134, 1138 (9th Cir. 2000) (en banc)

(constitutional conmponent requires that issues in a case or
controversy be definite and concrete, not hypothetical or
abstract while prudential inquiry focuses on the fitness of the
i ssues for judicial decision and the hardship to the parties of
wi t hhol di ng court consideration), cert. denied, 121 S. Ct. 1078
(2001).

Def endants argue that plaintiffs' allegations under the ADA
and Rehabilitation Act clainms are, in part, that the ODHS has
failed to develop a plan to conply with the Supreme Court's
decision in O nstead. See FAC 11 56 (alleging that "[a]lthough

O nstead was decided nearly a year and half ago,
"[d] efendants currently have no conprehensive, effectively

working plan for placing nenmbers of the <class in the

community."). Def endant s di sagree with plaintiffs
interpretation of what O nstead requires, but, regardless of
t hat dispute, they state that contrary to plaintiffs’

all egations, the ODHS is in the process of devel oping a plan for
mentally ill adults in state psychiatric hospitals to conply
with O nstead.

Wth little or no analysis, defendants then contend that
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"[t] hus, plaintiffs' clainms are premature, because the QO nstead

di sm ssed, "the court and the parties will expend substanti al

when that very schene will change - and becone substantially

should not allow a plaintiff filing suit to displace persons who

A nstead plan, which will, inter alia, identify the mentally ill

years." Pltf's Oop. Mem at p. 12. Plaintiffs argue that
[t] he fact that Defendants have not yet, but my at
sone point in the near future, cone up with a plan to
address the problem--- |audable as that is -- sinply
means that Defendants do not yet have a defense to
Plaintiffs' clainms, not that the case is "premature.”
ld. Plaintiffs note that when and if defendants come up with a
"conprehensive, effectively working plan,” they can put it
before the court and the adequacy of the plan can be assessed.
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pl an has been conmmenced but not conpleted.” Defts' Mem at p.

16. Def endants then argue that if the present clains are not

resources in assessing the agency's practices under the current

pl acement schenme for adults in each state psychiatric hospital

more detailed - in little nmore than three nonths." |[d. In

addi ti on, defendants note, O nstead mandated that a trial court

are higher wup on the waiting list than the plaintiff.

Def endants argue that wuntil the ODHS conpletes the state's

adults in state psychiatric hospitals who qualify for community

pl acenent and place themon a waiting list, this court will be

unable to ensure that the mandate in O nstead is followed.
Plaintiffs argue that the case is not premature. They

represent that defendants "have been studying the problem for

In the neantinme, they argue, they are entitled to engage in
di scovery to determ ne the extent of the problem the services

currently being provided in the comunity, and the resources
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avai lable to the state to nmeet the needs of the plaintiff class,
all of which are relevant to the adequacy of any plan proposed
by the state and to the shape of the ultimte remedy approved by
the court.

Finally, plaintiffs argue that defendants' assertion that
t he naned plaintiffs will sonehow di spl ace persons hi gher on the
waiting list, is baseless. Plaintiffs indicate that because the
case was filed as a class action, it will address the needs of

all patients who are ready for immedi ate release into community

pl acenment .
| agree with plaintiffs. First, while evidence outside of
t he Conplaint, such as affidavits or other docunments, may be

considered in a notion to dism ss based on pursuant to Rule
12(b)(1), Dreier, 106 F.3d at 847, defendants fail to tender
any. Rather, defendants have sinply made nention of the "plan
in progress” in their nmenorandum Def endants submtted no
affidavits or other evidence giving any indication of who is
working on the plan, the tinetable of the plan, or other
rel evant facts. Defendants' unsupported representationin their
menorandum is insufficient evidence upon which to justify

di sm ssal based on ri peness.

On August 6, 2001, defendants noved to file a suppl enental
brief on the ripeness issue. In the notion, defendants
explained that action taken by the 2001 Oregon Legislature

further strengthened defendants' ripeness claim As defendants
explain in their notion, the |egislature has now required each
| ocal nmental health authority in the state to determ ne |oca

needs and to adopt a conprehensive |ocal plan for the delivery
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of mental health services for children, famlies, and adults.
The | ocal plan nust show that resources are maxi m zed for nental
heal th consumers, including devel oping a process for discharge
from state psychiatric hospitals and transition planning to
communi ty-based |evels of care. Each | ocal authority is to
provide ODHS with a copy of its proposed conprehensive | ocal
plan no later than March 1, 2002. ODHS is then required to
devel op a conprehensive statewide |ong-term plan for providing
mental health services, derived fromthe |ocal plans. The ODHS
pl an nmust be presented to the Oregon Legislature no |later than
February 1, 2003.
| recognize that the information contained in defendants

motion to file a supplenental brief is an overview of the

| egislature's action and that a nore conprehensive description
would likely be contained in the actual menmor andum
Nonet hel ess, even if nore detail were provided, it is clear that

at this point, the legislative action has created no nore than

a plan to develop a plan and that the ODHS plan itself will not
be ready until February 2003. Thus, the recent |egislative
activity does not affect the ripeness analysis because at this

point, there is no actual plan regarding placenent of plaintiffs
and simlarly situated persons, into the community.

Second, neither party fully analyzed the constitutional and
prudential inquiries required for a ripeness determ nation. In
a nutshell, defendants' argunment appears to address only the
"prudential inquiry" prong of the analysis by suggesting that
the ADA and Rehabilitation Act clainms are not fit for judicial

deci si on because, essentially, they could becone noot due to the
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state's plan. But, defendants’ argunment overl ooks the
constitutional inquiry and the part of the prudential inquiry
whi ch exam nes the hardship to the parties.
1. Constitutional Conponent

A case my not be heard wunless "there exists a
constitutional case or controversy that the i ssues presented are
definite and concrete, not hypothetical or abstract.” City of
Auburn, 2001 WL 823718, at *9 (internal quotation omtted). As
the court explained,

[tl]his tenet of ripeness requires us to consider

whether the plaintiffs face a realistic danger of

sustaining a direct injury as a result of the

statute's operation or enforcement, or, by contrast,

if the alleged injury is too imaginary or specul ative

to support jurisdiction.

ld. (internal quotation omtted); see also Thomas, 220 F.3d at

1138 (noting overlap between concepts of standing and
constitutional conponent of ripeness but recognizing that there
must be a constitutional case or controversy with definite and
concrete, not hypothetical or abstract issues).

Here, plaintiffs satisfy the constitutional conponent of the
ri peness inquiry. If their allegations are sustained and if
they state a claim they face an i medi ate and ongoing injury -
being kept in institutions when their treating professionals
have recomended them for community placenent. The issues are
definite and concrete and at this point in tinme, are not
hypot hetical or abstract. Wile the state's plan may noot the
issues if and when it is finished, it does not negate a present
controversy with definite and concrete issues and a realistic

danger of direct injury. See Sea-Land Serv., Inc. v.

35 - FINDI NGS & RECOMVENDATI ON




© 00 N o o B~ W N PP

N N N N NN N NN R P P P R R R R R R
0o N o o0 A WN P O ©O 0N OO oM~ OWN O

Case 3:00-cv-01753-HU Document 61

Filed 08/10/01 Page 36 of 54 Page ID#: 105

| nt ernati onal Longshorenen's and Warehousenen's Union, Locals
13, 63, & 94, 939 F.2d 866, 869 (9th Cir. 1991) ("Motness, of
course, suggests that the live controversy has passed, while
ri peness suggests that such controversy has yet to occur.
The ripeness inquiry asks whether there yet is any need for the
court to act, while the nmpotness inquiry asks whether there is
anything left for the court to do.") (internal quotations and
citation omtted).
2. Prudential Conponent

If a controversy is essentially legal in nature and needs
no further factual anplification, it is fit for judicial
decision. City of Auburn, 2001 W 823718, at *11. Plaintiffs'

O nstead claimis essentially legal in nature. Although sone

factual record will be necessary, the facts required to be
devel oped are known and have occurred. The case does not
present a hypothetical situation with hypothetical clients.

Thomas, 220 F.3d at 1142.
Addi tionally, "postponing review nust inpose a hardship on

the conplaining party that is immediate." City of Auburn, 2001

W. 823718, at *11 (internal quotation omtted). Her e,
plaintiffs are currently institutionalized and all ege present,
ongoi ng harm The hardship is obvious.

| recomend that defendants' ripeness argunent be rejected
because first, defendants initially submtted no evidence in
support of their representation that a plan addressi ng O nst ead
is in the works and their recent subm ssion concerning the
activity by the 2001 Oregon Legislature does not denonstrate

that a plan is presently in place, and second, the fact that a
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plan is in the works suggests that some of plaintiffs' clainms
m ght beconme moot in the future, but it does not detract from
the ripeness of the clains as they are currently presented.
I11. Section 1983 Cl ains

Def endant s nake t hree argunents agai nst the secti on 1983 due
process clains. First, defendants argue that neither the state,
a state agency, or a state official acting within his official
capacity is a "person" for purposes of section 1983 and thus,
plaintiffs' section 1983 clains fail to state a claim for
relief.

Second, defendants argue that the section 1983 clains are
not cogni zabl e because they are based upon viol ati ons of the ADA
and the Rehabilitation Act.

Third, defendants argue that the section 1983 clains fail

to state a claimfor denial of a liberty interest.

A. "Persons" Wthin the Meaning of Section 1983

In pertinent part, section 1983 provides that "[e]very
person who, under color of any statute . . . ." 42 U S.C. 8
1983 (enphasi s added). Defendants argue that plaintiffs cannot

mai ntain their section 1983 clainms against Kitzhaber, M nk, or
t he ODHS because none of them are "persons” within the meaning

of section 1983.

As explained by the Ninth Circuit, "[c]lainm under § 1983
are limted by the scope of the Eleventh Amendnent.” Doe V.
Lawrence Livernore Nat'l Lab., 131 F.3d 836, 839 (9th Cir.

1997) . Thus, "'[s]tates or governnental entities that are
considered "arns of the State for Eleventh Amendnent purposes’

are not 'persons' under 8§ 1983." 1d. (quoting WIIl, 491 U. S. at
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70 (hol ding that neither state, state agency, or state officials

acting in their official capacities are "persons” under section

1983). Additionally, "[s]tate officers in their official
capacities, |like States thensel ves, are not anmenable to suit for
danmages under 8§ 1983." Arizonans for Official English v.

Arizona, 520 U S. 43, 69 n.24 (1997); see also Lawence

Livernmore Nat'l Lab., 131 F.3d at 839 ("state officials sued in

their official capacities are not 'persons’ within the meaning
of § 1983.").

Al t hough plaintiffs acknow edge that the general rule is
that a state, a state agency, or a state official sued in his or
her official capacity is not a "person" within section 1983,

plaintiffs argue that this applies only to a section 1983 claim

for damages and not to clainms |limted to injunctive or
decl aratory relief. Plaintiffs are correct. As explained in
Law ence Livernore National Laboratory,

there is one exception to this general rule: Wen sued
for prospective injunctive relief, a state official in
his official capacity is considered a "person"” for 8§
1983 purposes. [WII, 491 U S.] at 71 n. 10, 109 S.
Ct. at 2312 n. 10. In what has beconme known as part of
the Ex parte Young doctrine, see Ex parte Young, 209
U S 123, 28 S. Ct. 441, 52 L. Ed. 714 (1908), a suit
for prospective injunctive relief provides a narrow
but well -established, exception to El eventh Amendnment
immunity.

The viability of Ex parte Young as traditionally
applied survives the Suprene Court's treatnment of the
issue in ldaho v. Coeur d'Alene Tribe, 521 U S. 261
117 S. Ct. 2028, 138 L. Ed. 2d 438 (1997). There
Justice Kennedy, joined in that part of his opinion
only by Chief Justice Rehnquist, stated that he would
not extend Ex parte Young to every case where
prospective injunctive relief is sought, calling
I nstead for a case-by-case bal anci ng approach. [d. at
---- - ----, 117 S. C. at 2034-36. But the rest of
the Court made it clear that Ex parte Young is
avai l able where "a plaintiff alleges an ongoing
viol ation of federal |aw, and where the relief sought
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is prospective rather than retrospective.” |d. at
----, 117 S. Ct. at 2046.

Lawrence Livernore Nat'l Lab., 131 F.3d at 839.

Because plaintiffs' actionis brought agai nst the indivi dual
defendants in their official capacities and seeks only
prospective injunctive and declaratory relief, plaintiffs my

proceed agai nst those individual defendants in their officia

capacities under section 1983. Because the Ex parte Young
exception does not apply to the state agency, | reconmmend that
this notion be denied as to Kitzhaber and M nk and be granted as
to the ODHS.

B. Based upon Violations of the ADA and the

Rehabi litati on Act

Def endants argue that plaintiffs' section 1983 clains are

not vi abl e because they are based on the sane alleged injuries

as plaintiffs' ADA and Rehabilitation Act clains which set forth
conprehensi ve renedi al schenmes for violations of those statutes.
Def endants acknow edge that a plaintiff nmay use section 1983 to
enforce not only constitutional rights, but rights defined by

federal statutes. Maine v. Thiboutot, 448 U S. 1, 4 (1980)

("the &8 1983 renedy broadly enconpasses viol ations of federal
statutory as well as constitutional |aw. "). However, defendants
rely on an exception to the general rule which applies when a
conpr ehensi ve renedi al schenme evidences a congressional intent
to foreclose resort to section 1983 as a renmedy for statutory
violations. Mddlesex County Sewerage Auth. v. National Sea

Clammers Ass'n, 453 U.S. 1, 19-21 (1981).

There are two exceptions to the application of section 1983

to statutory violations: (1) where Congress has foreclosed
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private enforcement of that statute in the enactnent itself, and
(2) where the statute does not create "enforceable" rights. |d.

at 19; see also Blessing v. Freestone, 520 U.S. 329, 341 (1997)

(Congress may foreclose a renmedy under 8§ 1983 "expressly, by
forbidding recourse to 8 1983 in the statute itself, or
impliedly, by creating a conprehensive enforcenent schenme that
is inconmpatible with individual enforcenment under § 1983."). As
to the first exception, "[w] hen the remedi al devices provided in
a particular Act are sufficiently conprehensive, they my

suffice to denonstrate congressional intent to preclude the

remedy of suits under 8§ 1983." Mddlesex County, 453 U. S. at
20.

Three Ninth Circuit cases are instructive here. First, in
Meyerson v. Arizona, 709 F.2d 1235 (9th Cir. 1983), the

plaintiff brought a Rehabilitation Act claim against a state

university as well as a section 1983 claim based on the
violation of the Rehabilitation Act. The plaintiff brought
claims under both Section 504 and Section 503 of the

Rehabilitation Act. Section 504, at issue in the present case,
prohi bits discrimnation agai nst the handi capped. Section 503

pertains to affirmative action programs for enploying the

handi capped. The court held that the plaintiff could not
sustain his Section 504 claim |d. at 1237. |In regard to the
Section 503 claim the court first noted that there is no

private right of action for such clains. 1d. at 1238.

The plaintiff argued that he could assert a claim under
section 1983 based on a violation of Section 503. The court

rejected this argunent. Id. at 1238-39. The court concl uded
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t hat because Congress intended to | eave the supervision of the
affirmative action prograns to the United States Departnent of
Labor, Congress intended the admnistrative renmedies to be
exclusive and thus, Congress intended to foreclose private
actions under Section 503, whether they were brought directly
under Section 503 or indirectly under section 1983. Id. at
1240.

In Doe v. Maher, 795 F.2d 787 (9th Cir. 1986), the court

consi dered a case brought under the Educati on of the Handi capped
Act (EAHCA) and Section 504 of the Rehabilitation Act. There,
the plaintiffs brought due process clainms under section 1983 as
well as the statutory clains. The court noted, however, that
the "plaintiffs grounded their due process clainms only on the
def endants' violations of the [statute] and Section 504." 1d.
at 790-91. The court "decline[d] their invitation to equate
violations of statutorily established procedural rights wth
viol ations of the Constitution.”™ [d. at 791. Nonetheless, the
court made the foll ow ng observati on:

We do not hold that acts in violation of the EAHCA
can never ampunt to constitutional due process

violations--quite the contrary. See, e.d., Rose v.
Nebraska, 748 F.2d 1258, 1263-64 (8th Cir. 1984),
cert. denied, --- US ---, 106 S. C. 61, 88 L. Ed.

2d 50 (1985) (holding that plaintiff can maintain an
i ndependent constitutional challenge based on all eged
partiality of state due process hearing). In the
I nstant case, however, the plaintiffs' EAHCA-rel ated
due process claims sinply lacked the independent
constitutional basis necessary for a valid cause of
action under section 1983.

Finally, in Smth v. Barton, 914 F.2d 1330 (9th Cir. 1990),

the plaintiffs, blind enployees of a state agency, brought suit

under Section 504 of the Rehabilitation Act for constructive
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di scharge based on their blindness. They also brought a section
1983 claim based on an alleged violation of their First
Amendnment rights. In that claim they argued that the agency's
reorgani zation, which resulted in elimnation of plaintiffs’
positions, was retaliatory because of their menmbership in the
Nati onal Federation for the Blind (NFB).

The district court held that the plaintiffs' section 1983
claimwas barred by the Rehabilitation Act. The Ninth Circuit
reversed. The court noted that the plaintiffs' "1983 clains are
not predicated on violations of a federal statute at all, but on
al l eged violations of their rights under the First Amendnent."
Id. at 1334. The court continued: “"[t]he alleged injuries
suffered by plaintiffs are wunrelated to their status as
handi capped i ndividuals. Their section 1983 clains allege that

they suffered injury because of their activities, rather than

because of their handicap."” |d.
The court distinguished a Southern District of Ohio case in
whi ch the plaintiff had brought due process and equal protection

cl ai ne under section 1983 in addition to a Rehabilitation Act

claim |d. (discussing Tyus v. Ohio Dep't of Youth Servs, 606

F. Supp. 239 (S.D. Chio 1985)). There, the Barton court noted,
the section 1983 clainms were based on the sane alleged injury as
a Rehabilitation Act claim 1d. In the case before it, the
Smth court held, "the section 1983 clains presented

coul d not have been brought under the Rehabilitation Act." 1d.
The court further remarked that the "section 1983 clains require
different proof fromthat required to prove discrimnation under

the Rehabilitation Act on the basis of plaintiff's blindness."
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Id. at 1335.

Several courts have addressed the question of whether the
Rehabilitation Act or the ADA offers such a conprehensive
remedi al schenme as to preclude clains based on those statutes
whi ch are brought under section 1983. Spence v. Straw, 54 F. 3d
196, 202-03 & n.3 (3d Cir. 1995) (due process and equal

protection clainms brought under section 1983 essentially
identical to Section 504 Rehabilitation Act claim and
Rehabilitation Act provides exclusive neans by which litigant
may raise discrimnation clainm based on handicap); Pona v.
Cecil Whittaker's, Inc., 155 F.3d 1034, 1038 (8th Cir. 1998)

(plaintiff could not sustain section 1983 claim based on ADA
vi ol ati on because Title Il of ADA contains detailed means of
enf orcenment whi ch evince Congress's intent to make its renedies
exclusive), cert. denied, 526 U.S. 1131 (1999); Holbrook v. City
of Al pharetta, 112 F.3d 1522, 1530-31 (11th Cir. 1997)

(plaintiff could not maintain section 1983 action in |ieu of or
in addition to ADA and Rehabilitation Act clainms if the only
al l eged deprivation is of the rights <created by the
Rehabilitation Act and the ADA because both statutes provide
ext ensi ve, conprehensive renedial frameworks); Davis v. Francis

Howel| Sch. Dist., 104 F.3d 204, 206 (8th GCir. 1997)

(" conprehensi ve enforcenment mechani sms provi ded under 8 504 and
t he ADA suggest Congress did not intend violations of those
statues to be also cognizable under § 1983."); Silk v. City of
Chi cago, No. 95-C-0143, 1996 W 312074, at **17-19 (N.D. I11.

June 7, 1996) (plaintiff could not sustain section 1983 claim

based on violations of the ADA and the Rehabilitation Act
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because of the conprehensive enforcenment schemes of those
statutes; however, court separately anal yzed section 1983 cl ai ns
not based on those statutes but based on other constitutional
ri ghts such as the First Amendnent (speech and religion) and the
right to travel).

Not ably m ssing from the above cited cases are any Ninth
Circuit cases addressing section 1983 clains based on Section
504 of the Rehabilitation Act or the ADA. O her than Meyerson,
noted above, which held that a section 1983 claim cannot be
based on a violation of Section 503 of the Rehabilitation Act,
the Ninth Circuit has not resolved these issues.

The cases inplicate two questions. First, do plaintiffs in
the instant case base their section 1983 clains on a violation

of the ADA or the Rehabilitation Act, or, as in Snmith v. Barton,

on an i ndependent basis unrelated to the allegations in support
of the ADA and Rehabilitation Act clainms. |If their clainms are
i ndependent, they can maintain their section 1983 cl ai ns. | f
not, then the second question is whether the Ninth Circuit would
conclude that a section 1983 <claim based on allegations
ampunting to a violation of Title Il of the ADA and Section 504
of the Rehabilitation Act, is a cognizable claimor is precluded
because of the conprehensive enforcenment scheme of those
st at ut es.

As indi cated above, and as distinguished from npost of the
cited cases, plaintiffs here do not expressly base their section
1983 clainms on violations of the ADA or the Rehabilitation Act.
Rat her, they couch their clainms as due process clainms under the

Fourteent h Anendnent. Nonet hel ess, an examnm nati on of the nature
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of the clains is required. The cases suggest that regardl ess of
the | abel, if the section 1983 allegations are in the nature of
statutory violations, the constitutional claim my not be

i ndependent of the statutory claim See Spence, (exam ning

nature of due process and equal protection allegations to
determine if identical to clainm brought under section 1983);
Barton, 914 F.2d at 1334 (looking at nature of injury alleged
and type of proof required).

Plaintiffs' first due process claimreads as foll ows:

82. Plaintiffs, by being confined in state
psychiatric hospitals against their wills, are being
deni ed t he | ess restrictive communi ty- based
residential placenments that are appropriate for their
Proper care or treatnment. They are thus denied a

i berty interest to which they are entitled under the

Due Process Clause of the Fourteenth Anendnent.
Further, by continuing to segregate Plaintiffs in
state hospitals, Defendants are subjecting Plaintiffs
to conditions that damage their nmental health.

83. Def endants have also violated and are
violating Plaintiffs' liberty interest, guaranteed to
them by the Due Process ause of the Fourteenth
Amendment, by failing to inplenent the professional

judgnment of its treating professionals and to rel ease
Plaintiffs into the conmunity.

FAC at 91 82, 83.
Plaintiffs' second due process claimreads as foll ows:

' 85. Defendants have failed and are failing to
provide Plaintiffs with treatnent that is mnimally
adequate, in violation of their rights under the Due
Process Cl ause of the Fourteenth Amendnent, and as a
result Plaintiffs are suffering, and will continue to
suffer[] harm

ld. at {. 85.
Def endants argue that the rights plaintiffs seek to
vindicate in these clains are created by the integration mandate

of the ADA as interpreted by the Supreme Court in O nstead.
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Def endants state that the injury conpl ained of by plaintiffs is
di scrim nation agai nst the di sabled "by continuing to segregate

plaintiffs [in state hospitals] w thout justification; and by

failing to provide plaintiffs, . . . , wth nmental health
services in the comunity, the npst integrated setting
appropriate to their needs."” Defts' Mem at p. 20 (brackets in
original). Def endants assert that unlike Barton, plaintiffs

all eged injuries fromthe due process clains are not unrel ated
to the all eged discrimnation against them by failing to pl ace
them in community-based residential facilities. Def endant s
argue that because the rights asserted are created, if at all,
by the ADA and the Rehabilitation Act, they nust be vindicated
t hrough the procedural system established in those acts.
Plaintiffs acknow edge that the factual predicate for their
due process clains is nuch the sane as that for the ADA and
Section 504 clainms. However, plaintiffs argue, the sane set of
facts may give rise to nultiple causes of action. Plaintiffs
argue that defendants' failure to release plaintiffs fromthe
hospitals, contrary to the professional judgnent of their
treating professionals, not only violates Title Il of the ADA
and Section 504, but also separately violates their independent
constitutional rights to due process as set forth in Youngberg.

Plaintiffs argue that they are not using section 1983 to enforce

statutory rights, but to assert constitutional cl ai ns
inplicating their liberty interest which could not be brought
under the ADA or the Rehabilitation Act.

As expl ained in the next section, | conclude that plaintiffs

have stated cogni zabl e and i ndependent |iberty interest clains
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under Youngberg. Thus, | find this case anal ogous to Sm th and
di stingui shable fromthe other cases which find the section 1983
claimto assert, either expressly or inpliedly, ADA or Section
504 statutory claims, and not i ndependent constitutional clains.
Accordingly, | recommend that this notion be deni ed.

C. Failure to State a Claim

Def endants argue that plaintiffs' due process clainms shoul d
be dism ssed for failure to state a claim because there is no
constitutionally protected Iliberty interest in community

pl acement or to care or treatnment in the least restrictive
environnent. Plaintiffs contend that they state a cl ai m based
on Youngberg. Both parties appear to agree that Youngberg and
the cases interpreting it control this question.

Youngberg i nvolved the civil comm tnent of Nicholas Roneo,
a severely nentally retarded man who was institutionalized. He
argued that he had a constitutionally protected |iberty interest
in safety, freedom of novenent (e.g. in not being physically
restrained), and in "training” within the institution. 457 U. S.
at 315. The state conceded that Roneo had a constitutional
right to adequate food, shelter, clothing, and nedical care
Id. The Court easily concluded that he also had a due process
liberty interest in safe conditions and in freedom from bodily
restraint. 1d. at 315-16.

More troubling to the Court was the issue of a

constitutional right to "mnimal" training.* The Court noted

4 The Court noted that in regard to the nentally
retarded, "training" or "habilitation" were the appropriate
terms. See id. at 309 & n.1. The Court also noted, however,
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t hat Romeo asserted that he had a right to "mniml" training,
but that "he would | eave the type and extent of training to be
determ ned on a case-by-case basis in light of present nedica
or other scientific know edge[.]" Id. at 317 (interna
guotation omtted).

The Court first noted that while the state conceded it had

t he constitutional duty to provide certain services and care, "a
St at e necessarily has consi derabl e di scretion in determ ning the
nature and scope of its responsibilities.” [ d. Then, in

cl osely exam ning the record, the Court determ ned that Roneo's

primary needs were bodily safety and a m ninmum of physica
restraint, and that training nmay be necessary to avoid
unconstitutional infringement of those rights. ld. at 318.

Thus, the court indicated,

[i]f, as seens the <case, respondent seeks only
training related to safety and freedom from
restraints, this case does not present the difficult
guestion whet her a nmentally retarded person,

involuntarily commtted to a state institution, has
sone general constitutional right to trainin er se,
even when no type or amount of training woul ead to
freedom

Id. Based on this observation, the Court concluded that Roneo's
liberty interests "require the State to provide mnimally
adequate or reasonable training to ensure safety and freedom
from undue restraint.” |d. at 319. Finally, the Court held
t hat the standard for assessing such constitutional requirenents
must reflect the proper balance between the "legitinmate

interests of the State and the rights of the involuntarily

that the Chief Judge of the |ower court had used the word
“"treatnment."” |d. at 319-20 & n. 24.
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commtted to reasonable conditions of safety and freedom from
unreasonabl e restraints.” 1d. at 321. The Court thus held that
the Constitution requires only that professional judgnent be
exercised and it is inappropriate for the courts to specify
whi ch of several professionally acceptable choices should be
made. ILd. As a result, decisions by a professional are
presunptively valid and "liability nmay be inposed only when the
decision by the professional is such a substantial departure
from accepted professional judgnment, practice, or standards as

to denonstrate that the person responsible actually did not base

t he decision on such a judgnment." 1d. at 323.
Several courts have interpreted Youngberg to hold that
civilly institutionalized citizens who are either nentally

retarded or nmentally ill, possess no due process |liberty
interest in comunity placement. E.g., S.H v. Edwards, 860
F.2d 1045, 1046, 1051-53 (11th Cir. 1988) (notw thstandi ng

plaintiffs' evidence that certain professionals had reconmended
that menbers of the alleged class of nentally retarded persons
institutionalized by the state be placed in the community as
opposed to institutional facilities, affidavits submtted by
state showed that keeping the plaintiffs in institutional
settings until community facilities could be made avail able did
not deviate from professionally accepted standards and thus,
there was no due process violation); Society for Good WIIl to

Retarded Children, Inc. v. Cuomo, 737 F.2d 1239, 1247-49 (2d

Cir. 1984) (relevant question is whether retaining nmentally
retarded persons ininstitutionis "such a substantial departure

fromaccepted professional judgnent, practice or standards as to
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denonstrate that the person responsible actually did not base
t he decision on such judgnent"” and thus, with evidence in the
record denonstrating that experts appear to disagree on the
appropri ateness of institutionalization, court could not say it
was professionally unacceptable, even in the face of expert
testinmony that the institutionalized persons would be safer,
happi er, and nore productive in small comunity residences and
that transfers to such facilities should be nade as soon as t hey

are available) (internal quotation omtted); Phillips v.

Thompson, 715 F.2d 365, 367 (7th Cir. 1983) (rejecting claim
that nentally retarded patients at state institutions possessed
due process liberty right to care in a community residenti al
setting); Messier v. Southbury Training Sch., No. 3:94-CV-1706,
1999 WL 20910, at *6 (D. Conn. Jan. 5, 1999)

("[institutionalized] patients do not have a due process right

to an ideal environnent") (internal quotation omtted).?>

In contrast to the these cases, the Third Circuit has found
that when the treating professionals of a nentally retarded

resident of a state institution unaninously recomrended

5> Other courts have applied Youngberg to nmentally ill, as
opposed to nentally retarded, individuals. See Kulak v. City
of New York, 88 F.3d 63, 75 (2d Cir. 1996) (discussing
Youngberg in case brought by nmentally ill as opposed to
mentally retarded individuals); Estate of Conners v. O Connor,
846 F.2d 1205, 1207 (9th Cir. 1988) (noting that Youngberg
sets forth the constitutional rights afforded to patients who
have been involuntarily commtted to a state nental hospital);

K.L. v. Edgar, 941 F. Supp. 706, 709 (N.D. Ill. 1996)
(di scussi ng Youngberg in case brought by nentally ill as

opposed to nentally retarded individuals).
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community placenment, the resident stated a substantive due

process claim under section 1983 under Youngberg. Clark v.

Cohen, 794 F.2d 79, 87 (3d Cir. 1986).

Additionally, in two Fourth Circuit cases, the court also
found for the plaintiffs. First, in Thomas S. v. Mrrow, 781
F.2d 367 (4th Cr. 1986) (Thomas S. 1), the Fourth Circuit held

that the district court did not err when it required comunity
pl acenment of a nmentally retarded individual when his treating
prof essionals recomended that he be transferred from the
hospital to a group honme in the community. 1d. at 374-75. The
court noted that the district court "followed Youngberg's

precepts” because it identified as a constitutional predicate to

its decree the individual's liberty interests in safety and
freedom from personal restraint. ld. at 375. The court
rejected the state's assertion that the individual had received

mnimally adequate treatnment consistent wth professiona
judgnment. 1d. The court noted that the presunption of validity

accorded the professionals' decision about the individual's

appropriate treatnent had not been rebutted. I d. The court
t hen noted that while Youngberg "points out that |ack of funds

is an absol ute defense to an action for damages brought agai nst

a professional in his individual capacity[,]" the Court did not

apply this precept to prospective injunctive relief. 1d.
VWhile Thomas S. | dealt with a single individual's claim
Thomas S. v. Flaherty, 902 F.2d 250 (4th Cir. 1990) (Thonmms S.

1), concerned allegations brought by a class of nentally
retarded individuals confined in state psychiatric hospitals.

The district court ordered placenent of <class nenbers in

51 - FINDI NGS & RECOMVENDATI ON




© 00 N o o B~ W N PP

N N N N NN N NN R P P P R R R R R R
0o N o o0 A WN P O ©O 0N OO oM~ OWN O

Case 3:00-cv-01753-HU Document 61

Filed 08/10/01 Page 52 of 54 Page ID#: 121

community settings based on recommendati ons of the treating
professionals. The Fourth Circuit affirmed. The circuit court
noted that the district court did not weigh the decisions of the
treating professionals against the testinmony of the class
menbers' professionals to decide which of several acceptable
st andards should apply. Id. at 252. Rat her, as required by
Youngberg, the district court had presuned that the decisions of
the treating professionals were valid. However, it found that
many of the decisions of those treating professionals had not
been inmplenented. [d. The district court had concl uded that
the state's continued confinenent of nentally retarded persons
with no diagnosis of nental illness in state psychiatric
hospitals, and continued failure to inplement the comunity
pl acement recomrendati ons of the state's treating professionals,
substantially departed from accepted professional standards.
Ild. Because the district court had identified the accepted
pr of essi onal standards based on the state's witten policies and
the testinmony of the plaintiffs' and defendants' experts, the
Fourth Circuit affirnmed the district court's conclusion that the

state substantially departed fromthe identified standards and

thus, violated plaintiffs' due process rights. [d.

Based on the relevant cases, | deny defendants' notion as
to the due process claims at this early point in the
proceedi ngs. Plaintiffs' allegations, when viewed under
Youngberg and the cases interpreting it, adequately state a

claim Plaintiffs essentially make four due process argunents:
(1) failure to place in less restrictive comunity based

residential placenents which are appropriate for proper care or
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treatment; (2) continuing to segregate in state hospitals; (3)
failure to inplement the professional judgnent of treating
prof essionals and to release into the community; and (4) failure
to provide mnimlly adequate treatnent. Additionally, prior
al |l egations, which are incorporated by reference into the due
process clains, FAC at Y 80, 84, contend that treating
prof essi onal s have assessed each plaintiff as being ready for
community placenent. 1d. at §Y 11, 13, 15, 17, 19, 21, 23, 25,
27, and 29.

As the <cases suggest, if the treating professionals
recommend community placenent, that recomrendation is presuned
valid. Plaintiffs' allegations regarding those recommendati ons
are presuned valid at this stage of the case. Myo, 40 F. 3d at
984 (allegations of material fact nmust be taken as true on Rule

12(b)(6) notion). Failure to followsuch recommendati ons can be

the basis of a due process claim under Youngberdq. | cannot
conclude, at this juncture, that it appears beyond doubt that

plaintiffs can prove no set of facts in support of their due
process clains that would entitle themtorelief. WIIlianmson v.

General Dynamics Corp., 208 F.3d 1144, 1149 (9th Cir.), cert.

denied, 121 S. Ct. 309 (2000) ("A conplaint should not be
di sm ssed unless it appears beyond doubt that the plaintiff can

prove no set of facts in support of the claimthat would entitle

it torelief.").

On a notion for summary judgnent or at trial, the state may
cone in with additional evidence, as in S.H_ or Good WIIl, which
shows that keeping plaintiffs in institutionalized settings is

al so within accepted standards of professional judgnent. Or,
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plaintiffs may denonstrate the contrary. Those are issues that
nmust be resolved at a |ater date. At this point, plaintiffs
state a claimwth their allegations that they have each had
community placement recommended for them Their clains are in
the nature of those recognized as cogni zabl e under Youngberg
because they challenge the failure to inplenment their treating
prof essi onals' recomendations and the failure to provide
m nimal |y adequate treatment which has not yet been defined for
these plaintiffs. | reconmmend that this notion be denied.
CONCLUSI ON

| recommend that defendants' notion to dism ss (#16) be
granted as to the section 1983 cl ai magai nst the ODHS and deni ed
in all other respects.

SCHEDULI NG ORDER

The above Findings and Recommendation will be referred to
a United States District Judge for review Objections, if any,
are due August 27, 2001. |If no objections are filed, review of

t he Fi ndi ngs and Recommendati on will go under advi senment on t hat

dat e. | f objections are filed, a response to the objections
is due Septenber 10, 2001, and the review of the Findings and
Recommendati on will go under advisenment on that date.
DATED t hi s 10t h day of _August , 2001.
/sl
Denni s Janmes Hubel
United St ates Magi strate Judge

54 - FINDI NGS & RECOMVENDATI ON




