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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
GREATER NEW ORLEANS FAIR HOUSING ) 
   ACTION CENTER, et al.    ) 
       ) 
 Plaintiffs,     ) 
       ) No. 1:08-cv-1938-HHK 
  v.     ) 
       ) 
U.S. DEPARTMENT OF HOUSING AND   ) 
   URBAN DEVELOPMENT, et al.   ) 
       ) 
 Defendants.     ) 
 

DEFENDANT PAUL RAINWATER’S MOTION TO DISMISS  
AND MOTION TO TRANSFER 

 
 Pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6) and Local Rule 7, Defendant, Paul 

Rainwater, moves this Court to dismiss with prejudice Plaintiffs’ Complaint for lack of subject 

matter jurisdiction and for failure to state a claim upon which relief can be granted.  

In addition, pursuant to 28 U.S.C. § 1404(a), Defendant, Paul Rainwater, moves this 

Court to transfer of this matter to the United States District Court for the Middle District of 

Louisiana, located in Baton Rouge, Louisiana, or alternatively, the United States District Court 

for the Eastern District of Louisiana, located in New Orleans, Louisiana.  In accordance with 

Local Rule 7(m), counsel for Defendant has discussed the motion to transfer with opposing 

counsel by telephone. Accordingly, Plaintiffs do not consent to the motion to transfer and  U.S. 

Department of Housing and Urban Development takes no position regarding the motion to 

transfer at this time.   

A memorandum in support setting forth Defendant’s statement of points and authorities 

in support of Defendant’s Motion to Dismiss and Motion to Transfer is attached. Defendant has 

also attached a proposed order for each motion presented herein.   
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FRILOT L.L.C. 
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Telephone: (504) 599-8016 
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I.  PRELIMINARY STATEMENT 

 Plaintiffs’ claims against Defendant, Paul Rainwater, Executive Director of the Louisiana 

Recovery Authority, (hereinafter “Rainwater”), should be dismissed for lack of subject matter 

jurisdiction and for failure to state a claim upon which relief can be granted.  

Plaintiffs have filed this civil action against Defendants, U.S. Department of Housing and 

Urban Development (hereinafter “HUD”)1 and Rainwater on November 12, 2008. (Complaint, 

¶¶ 18-19.)  Neither the State of Louisiana nor the Louisiana Recovery Authority (“LRA”), the 

Louisiana state agency responsible for designing and administering the Road Home, are named 

as Defendants.  Plaintiffs filed this suit as a class action pursuant to Fed. R. Civ. P. 23 and 

propose a class that consists of “all African American homeowners in New Orleans who 

participated in the Road Home Program or who will participate by the first day of trial, whose 

grant amounts were calculated or will be calculated based on the pre-storm value of their homes, 

and who have selected or will select the program’s option of using the funds to repair or rebuild 

their homes.” (Complaint, ¶ 21.) Plaintiffs allege that more than twenty thousand (20,000) 

African American homeowners in New Orleans are members of the putative class. (Complaint, ¶ 

1.)   

Plaintiffs contend that the formula developed and used by the LRA and the Road Home 

program2 in determining and awarding compensation and incentive grants to homeowners whose 

homes were damaged or destroyed by Hurricanes Katrina and/or Rita and who chose to receive 

grant awards under “Option 1,”  imposes a disparate impact on African Americans in violation of 

the Fair Housing Act (“FHA”), 42 U.S.C. § 3601, et seq., and the Housing and Community 

                                                
1 Rainwater adopts and incorporates by reference HUD’s statement of facts contained in the Background, 

Section II (D)(1-4). (HUD’s Memorandum in Support of Motion to Dismiss, Rec. Doc.22, pp. 9-14.) 
 
2 Plaintiffs do not allege Rainwater, as Executive Director, designed or administered the Road Home 

Program or the challenged formula for receiving Option 1 grants. 
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Development Act of 1974 (“HCDA”), 42 U.S.C. § 5301, et seq. (Complaint, ¶¶ 1, 74-77.)  The 

challenged formula is criticized by Plaintiffs as it begins with the pre-storm value of the home as 

the basis for the formula, unless the estimated cost of damage or estimated cost to replace the 

home is less than the pre-storm value, in which case the formula uses the lower of these figures 

as the basis of the calculation. (Complaint, ¶ 3.)  Plaintiffs seek this Court to declare the 

Defendants’ acts and policy discriminatory, order all appropriate injunctive relief, and to remedy 

the effects of Defendants’ violations, including “recalculating Road Home homeowner grants” 

in a non-discriminatory manner.  (Complaint, Request for Relief, p. 17.)(emphasis added). 

 Plaintiffs allege subject matter jurisdiction under 28 U.S.C. § 1331, 28 U.S.C. § 

1343(a)(3-4) and 42 U.S.C. § 3613(a).  (Complaint, ¶ 8.)  Plaintiffs also seek declaratory and 

injunctive relief under 28 U.S.C. §§ 2201 and 2202. (Complaint, ¶ 9.)  Rainwater contends that 

this Court lacks subject matter jurisdiction over Plaintiffs’ claims against him because he is 

entitled to immunity under the Eleventh Amendment to the United States Constitution.  

Rainwater asserts that the doctrine of Ex parte Young, 209 U.S. 123, 28 S. Ct. 441, 52 L. Ed. 714 

(1908) (allowing suits for prospective injunctive relief against state officials in their official 

capacity), is not applicable in this case and does not permit the retrospective declaratory and 

injunctive relief requested by Plaintiffs.   

 Further, Plaintiffs have failed to state a claim upon which relief can be granted against 

Rainwater under the FHA and/or HCDA.  The Road Home program was designed and intended 

to serve as a compensation program, not a housing program, to those Louisiana homeowners 

impacted by Hurricanes Katrina and Rita. Therefore, because Option 1 of the Road Home 

program is a compensation program to provide unrestricted funds to citizens who are already 

homeowners, the Fair Housing Act does not apply.   Further, the HCDA does not apply as the 
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exclusive remedy under the HCDA is through HUD’s enforcement mechanisms as specifically 

outlined by Congress in 42 U.S.C. § 5311.  Indeed, HUD approved LRA’s action plans and, thus 

assured that LRA’s policies were in compliance with all applicable rules and regulations for 

receiving Community Development Block Grants. Simply stated, HUD has not deemed that 

Louisiana is in violation of any provision of the HCDA, and Plaintiffs have no private right of 

action against Defendant Rainwater under the HCDA.    

 Nevertheless, this Court need not reach these substantive issues as Defendant, Rainwater, 

moves this Honorable Court to transfer this matter pursuant to 28 U.S.C. § 1404 to the Middle 

District of Louisiana or, alternatively, to the Eastern District of Louisiana, for further resolution.  

Mr. Rainwater and the Louisiana Recovery Authority are located in Baton Rouge, Louisiana. 

Most of the witnesses and documents will be located in Baton Rouge, Louisiana.  Moreover, the 

five named Plaintiffs, twenty thousand putative class members and the Greater New Orleans Fair 

Housing Action Center are located in New Orleans, Louisiana.  Therefore, for the convenience 

of the parties and witnesses and in the interest of justice, Rainwater requests this case be 

transferred to Louisiana. 

II. THIS CASE AGAINST PAUL RAINWATER, IN HIS OFFICIAL 
CAPACITY AS THE EXECUTIVE DIRECTOR OF THE LOUISIANA 
RECOVERY AUTHORITY, IS BARRED BY THE ELEVENTH 
AMENDMENT        
 
A.   Standard of Review for a Motion to Dismiss Under Fed.R.Civ.P. 12(b)(1) 

 Federal courts have limited jurisdiction.  They may hear only those cases entrusted to 

them by a grant of power contained in either the Constitution on in an Act of Congress.  City of 

Kenosha v. Bruno, 412 U.S. 507, 511, 93 S. Ct. 2222, 37 L. Ed. 2d 109 (1973); Loughlin v. 

United States, 393 F.3d 155, 170 (D.C. Cir. 2004).  It is the plaintiffs’ burden of proof to 

establish that the court has subject matter jurisdiction to hear the case.  Brady Campaign to 
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Prevent Gun Violence United with the Million Mom March v. Ashcroft, 339 F.Supp.2d 68, 72 

(D.C. Cir. 2004); In re: Swine Flu Immunization Prods. Liab. Litig., 880 F.2d 1439, 1442-43 

(D.C. Cir. 1989).   A court may accept all of the factual allegations in the complaint as true when 

evaluating a motion to dismiss for lack of subject matter jurisdiction, United States v. Gaubert, 

499 U.S. 315, 322, 111 S.Ct. 1267, 113 L.Ed. 2d 335 (1991), it may also consider certain 

materials beyond the pleadings in considering a motion to dismiss under Rule 12(b)(1).  See 

Jerome Stevens Pharmaceuticals, Inc. v. Food and Drug Admin., 402 F.3d 1249, 1253-54 (D.C. 

Cir. 2005).  For example, “[t]he court may consider the complaint supplemented by undisputed 

facts evidenced in the record, or the complaint supplemented by undisputed facts plus the court’s 

resolution of disputed facts.”  Herbert v. Nat’l. Acad. of Sciences, 974 F.2d 192, 197 (D.C. Cir. 

1992).   

B. The State of Louisiana and The Louisiana Recovery Authority Are the Real 
Parties in Interest, Not Paul Rainwater   
 

 The question of whether federal jurisdiction exists is not always free from doubt, and a 

federal court may have to examine and determine the facts and the law before concluding 

whether jurisdiction is appropriate.  “Thus, it follows that a court has jurisdiction to determine its 

own jurisdiction.  United States v. United Mine Workers of America, 330 U.S. 258, 292, 67 S.Ct. 

677, 91 L.Ed. 884 (1947). 

 The essential inquiry in an Eleventh Amendment challenge is whether the state, although 

not named in the action, is the real party in interest.   Edelman v. Jordan, 415 U.S. 651, 663, 94 

S. Ct. 1347, 39 L.Ed.2d 662 (1974).  A state may be the party with a substantiated interest when 

enforcement of the court’s decree would effect the state’s political or property rights.  Hopkins v. 

Clemson Agricultural College of South Carolina, 221 U.S. 636, 642, 31 S. Ct. 654, 55 L.Ed. 890 

(1911).  In order to safeguard such rights, sovereign immunity bars suits whose direct outcome 
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will diminish the public treasury through the award of retroactive damages.  Ford Motor Co. v. 

Dept of Treasury, 323 U.S. 459, 464, 65 S. Ct. 347, 89 L.Ed. 389 (1945) (“…[W]hen the action 

is in essence one for the recovery of money from the state, the state is the real, substantial party 

in interest and is entitled to invoke its sovereign immunity from suit even though individual 

officials are nominal defendants.”), overruled on other grounds by, Lapides v. Board of Regents 

of the University System of Georgia, 555 U.S. 613, 122 S.Ct, 1640, 152 L.Ed.2d 806 (2002). 

Such suits involve compensatory or deterrent’s interest that are insufficient to overcome the 

compelling justifications for a state’s sovereign immunity.   

 Plaintiffs in this case challenge the Road Home formula design, claiming it  

“disproportionately burdens African American homeowners and hinders their ability to return to 

their homes compared to white families.”  (Complaint, ¶ 58.)   However, this Court needs to look 

no further than paragraphs 49 and 51 of Plaintiffs’ Complaint to ascertain that the LRA, and not 

its Executive Director, Paul Rainwater, is responsible for the Road Home design and grant 

formula.   Plaintiffs admit the following facts:   

49. The LRA, in consultation with HUD, proposed and 
developed the Road Home grant formula and the details of the 
Road Home Program. 
 
51. The LRA administers the Road Home Program subject to 
ongoing oversight and continuing approval by HUD.   
 

(Complaint, ¶¶ 49, 51.) 
 
 Thus, Plaintiffs have named Paul Rainwater, in his official capacity as Executive Director 

of the Louisiana Recovery Authority, as a nominal defendant in an attempt to avail themselves of 

the legal fiction of Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908).  Although 

cited in the Complaint, Plaintiffs ignore the express statutory provisions which created the LRA 

in 2006, by the Louisiana legislature in the wake of Hurricanes Katrina and Rita.  This Louisiana 
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statute provides that the LRA, not its Executive Director, has the authority to establish a “clear 

and effective process for the implementation of action plans for the CDBG program.”  All of the 

action plans must be approved by the Joint Legislative Committee on the Budget, a majority of 

the elected members of each house of the Louisiana legislature, the Governor, and HUD.    

  La. Rev. Stat. Ann. § 49:220.4 provides in pertinent part: 

A.  (1)  The Louisiana Recovery Authority is hereby created as a 
state agency within the office of the governor, division of 
administration.  The authority shall be a body corporate with 
power to sue and be sued.  The domicile of the authority shall be in 
the parish of East Baton Rouge.  The purpose of the authority shall 
be to recommend policy, planning and resource allocation 
affecting programs and services for the recovery, to implement 
programs and provide services to the recovery, and to identify 
duplication of services relative to the recovery where appropriate. 
The authority shall carry out its functions to support the most 
efficient and effective use of resources for the recovery. 
 
(2)  The board shall provide leadership and oversight for the 
activities of the authority. 
 
(3) The authority shall have an executive director who shall be 
appointed by the governor and subject to confirmation by the 
Senate.  The executive director shall serve at the pleasure of the 
governor and shall be paid a salary which shall be fixed by the 
governor.  The executive director shall be responsible to the 
governor and the board.  
 

La. Rev. Stat. Ann. § 49:220.4. 
 
 La. Rev. Stat. Ann. § 49:220.5 outlines the powers, duties and functions of the LRA and 

its Executive Director, and provides a comprehensive approval process for adopting policies and 

procedures for receiving Community Development Block Grants (CDBG).  Under this statutory 

scheme, the LRA has the initial authority and responsibility to develop proposals related to 

Louisiana’s recovery from Hurricanes Katrina and Rita, including CDBG proposals, action 

plans, partial action plans, amendments to action plans or partial action plans. La. Rev. Stat. Ann. 
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§ 44:220.5(C)(1)(a). After developing and approving a proposal or action plan, the LRA then 

sends the it to the Louisiana Governor for approval. Id.  If the Governor approves the proposal or 

action plan, it is then submitted to the Joint Legislative Committee on the Budget for review and 

approval, and, simultaneously submitted for review to the appropriate oversight committees of 

the Louisiana House of Representatives and the Senate. Id.  If a proposal amounts to ten million 

dollars ($10,000,000.00) or more, the proposal or action plan must also be approved by a 

majority of elected members of each house of the legislature. La. Rev. Stat. Ann. § 

49:220.5(C)(1)(b).  Once these steps are taken, the Louisiana Governor then submits the proposal 

or action plan to HUD for approval. La. Rev. Stat. Ann. § 49:220.5(C)(1)(c).  Action plans and 

other policies and procedures for procuring CDBG funds undergo rigorous, multi-step processes, 

with multiple avenues of input and review, before they are finally approved by the State and 

HUD.  In other words, Paul Rainwater, as the Executive Director of the LRA, does not have the 

sole or final authority to develop policies and procedures as related to action plans; instead, this 

is a collaborative process with multiple layers of review.  

C. Plaintiffs Fail to Allege a Waiver of Sovereign Immunity by Rainwater, the 
Louisiana Recovery Authority or the State of Louisiana 

  
Plaintiffs fail to address the issue of sovereign immunity in their Complaint.  Further, 

Plaintiffs fail to invoke the doctrine of Ex parte Young, 209 U.S. 123, 28 S. Ct. 441, 52 L.Ed 714 

(1908), in their Complaint.  These fatal omissions can only lead this Court to conclude that the 

Eleventh Amendment bars Plaintiffs from pursuing their claims against Rainwater in federal 

court. 

The Eleventh Amendment to the United States Constitution provides:  

The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
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against on the United States by Citizens of another State, or by 
Citizens or subjects of any Foreign State.  
  

U.S. Const. amend. XI. 

  The Eleventh Amendment not only bars suits against the state by citizens of another 

state, but also applies equally to suits against a state initiated by that state’s own citizens.  

Edelman v. Jordan,  414 U.S. 651, 663, 94 S. Ct. 1347, 39 L.Ed.2d 662 (1974); Hans v. 

Louisiana, 134 U.S. 1, 13-15, 10 S. Ct. 504, 33 L.Ed. 842 (1890).  For example, if a lawsuit 

seeks to order the state officer to pay funds directly from the state treasury for the wrongful acts 

of the state, then the state is the real party in interests and the Eleventh Amendment bars the suit.  

Edelman, 415 U.S. at 663. Moreover, the Eleventh Amendment prohibits suits against states 

officials where the state is, in fact, the real party in interest.  See Pennhurst State School & Hosp. 

v. Halderman, 465 U.S. 89, 101-02, 104 S.Ct. 900, 79 L.Ed.2d 67 (1984).   

The Court in Pennhurst noted: 

When the suit is brought only against state officials, a question arises as to 
whether that suit is a suit against the State itself.  Although prior decisions 
of this Court have not been entirely consistent on this issue, certain 
principles are well established.  The Eleventh Amendment bars a suit 
against state officials when “the state is the real, substantial party in 
interest.” Ford Motor Co. v. Department of the Treasury, 323 U.S. 459, 
464, 65 S.Ct. 347, 350, 89 L.Ed 389 (1945). Thus, “[t]he general rule is 
that relief sought nominally against an officer is, in fact, against the 
sovereign if the decree would operate against the latter.” Hawaii v. 
Gordon, 373 U.S. 57, 58. 83 S.Ct. 1052, 1053, 10 L.Ed2d 191 (1693)(per 
curiam).  And, when the state itself is named as the defendant, a suit 
against state officials that is in fact a suit against the State is barred 
regardless of whether it seeks damages or injunctive relief.  

 
Pennhurst, 465 U.S. at 101-102. 
 

Eleventh Amendment immunity is, however, subject to three primary exceptions: 

 
 (1) Congressional abrogation;  
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 (2) Waiver by the state; and, 
 

(3) Suits against individual state officers for prospective 
injunctive and declaratory relief to end an ongoing 
violation of federal law.  

 
Pennsylvania Fed’n of Sportsmen’s Clubs, Inc. v. Hess, 297 F.3d 310, 323 (3d Cir. 2002).    

Under the first prong  of the abrogation test, in order for Congress to abrogate the state’s 

sovereign immunity as granted by the Eleventh Amendment, Congress must (1) intend to do so 

unequivocally and (2) act under a validate grant under of Congressional authority.  Board of 

Trustees of the University of Alabama v. Garrett, 531 U.S. 356, 363-64, 121 S.Ct. 955, 148 

L.Ed.2d 866 (2001).  The Supreme Court in Edelman held that a court will find waiver only 

where it is stated “by the most express language or by such overwhelming implications from the 

text as [will] leave no room for any other reasonable construction.”  Edelman, 415 U.S. at 673.  

   Plaintiffs in this case brought suit under the Fair Housing Act, 42 U.S.C. § 3601, et 

seq., and the Housing and Community Development Act of 1974, 42 U.S.C. § 5301, et seq.  

There is no express waiver of the State of Louisiana’s sovereign immunity in the Fair Housing 

Act or in the Housing and Community Development Act.  See Gregory v. South Carolina Dept. 

of Transportation, 289 F.Supp.2d 721 (D.S.C. 2003), aff’d, 114 Fed. Appx. 87 (4th Cir. 2004), 

cert. denied, 544 U.S. 999, 125 S.Ct. 1932, 161 L.Ed.2d 773 (2005). 

As for the second prong, the State of Louisiana has in no way waived its Eleventh 

Amendment immunity in this case. By statute, Louisiana has refused any such waiver of its 

Eleventh Amendment sovereign immunity regarding suits in federal courts. La. Rev. Stat. Ann. § 

13:5106(A); Cozzo v. Tangipahoa Parish Council-President Government, 279 F.3d 273, 280-81 

(5th Cir. 2002).  Moreover, the State of Louisiana has not consented to be sued in federal court. 
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Instead, in the instant case, Plaintiffs are presumably proceeding under the third prong.  

However, it is important to note that this lawsuit does not challenge the constitutionality of Mr. 

Rainwater’s actions as Executive Director of the LRA.  Instead, Plaintiffs have focused only on 

the alleged disparate impact of LRA’s formula for calculating Road Home benefits under Option 

1 for African American homeowners in New Orleans. 

D. The Ex parte Young Exception Is Inapplicable 

In the landmark case of Ex parte Young, 209 U.S. 123, 28, S.Ct. 441, 52 L.Ed 714, 932 

(1908), the U.S. Supreme Court reviewed the jailing of the Minnesota Attorney General who had 

been enjoined by a federal court for imposing what stockholders of a railroad believed onerous 

rates on railroads in that state.  The plaintiff argued that the state law constituted a confiscation 

of property without due process and, therefore, was unconstitutional.  Obviously, if the court 

issued the injunction it would have the effect of stopping the state from enforcing its statute.  

That would constitute a judgment against the state, and arguably it would run afoul of the 

Eleventh Amendment.   

The Supreme Court concluded that the Eleventh Amendment did not bar an action 

against a state officer to restrain unconstitutional conduct on his part under color of state law.   

Accordingly, the case could proceed in federal court.  The Court noted that a state could not 

instruct its officer to act in an illegal way.  If an officer acted illegally, as the Attorney General of 

Minnesota was alleged to have done, he would be stripped of any representative character and of 

the constitutional immunity that otherwise would protect that conduct.  In other words, when the 

officer acts illegally, he is no longer acting for the state and is thus not entitled to the state’s 

Eleventh Amendment immunity.  Ex parte Young, 209 U.S. at 159-60.  “The Young doctrine 

recognizes that if a state official violates federal law, he is stripped of his official or 
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representative character and may be personally liable for his conduct; the state cannot cloak the 

officer in its sovereign immunity.”  Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 288, 

117 S.Ct. 2028, 2043, 138 L.Ed.2d 438 (1997) (O’Connor, J. joined by Scalia and Thomas, J.J., 

concurring in part and concurring in judgment). 

Whether a litigant’s claim falls under the Ex parte Young exception to the Eleventh 

Amendment which bars against suing a state is a “straightforward inquiry” that “asks whether 

[the] complaint alleges an ongoing violation of federal law and seeks relief properly 

characterized as prospective.”  Verizon Maryland, Inc. v. Public Service Commission of 

Maryland, 535 U.S. 635, 645, 122 S. Ct. 1753, 152 L.Ed. 2d 871 (2002).  The court has also 

identified other relevant considerations.  In Seminole Tribe of Florida v. Florida, 517 U.S. 44, 

76, 116 S.Ct. 1114, 1133, 134 L.Ed.2d 252 (1996), for example, the Supreme Court has held that 

Ex parte Young is inapplicable where Congress has devised a comprehensive remedial scheme 

that prevents the federal courts from fashioning an appropriate equitable remedy.  More recently, 

the court concluded in Coeur d’Alene that the  Ex parte Young fiction cannot be employed where 

certain sovereignty interests are present, as they are when the administration and ownership of 

state land is threatened.  See, Coeur d’Alene, 521 U.S. at 281, 287.       

In the instant case, the Ex parte Young exception does not apply since Plaintiffs, by their 

own admission in the Complaint, acknowledge the LRA, and not Paul Rainwater in his official 

capacity as Executive Director of the LRA, was responsible for proposing, developing and 

designing the Road Home Option 1 grant formula3. (Complaint, ¶¶  49, 51.)  Thus, the facts of 

                                                
3Rainwater specifically rejects HUD’s argument that Plaintiffs can maintain their claims for declaratory 

and injunctive relief under the FHA and HCDA directly against Rainwater under the doctrine of Ex parte Young.  
(HUD’s Memorandum in Support of Motion to Dismiss, Rec. Doc. 22,  pp. 32-33.) 
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the instant case can easily be distinguished from the facts of Ex parte Young where a state 

official allegedly violated state law.    

The Supreme Court has subsequently applied this principle in several cases allowing 

federal courts to give injunctive or “prospective” relief against state officers, even in instances 

where compliance with the injunction would require expenditures from the state treasury.  See, 

Edelman, supra, (articulating a prospective-retroactive relief distinction and allowing federal 

courts to order future compliance by state officials while forbidding those courts from ordering 

those courts payment of compensatory damages for past harms); see also, Quern v. Jordan, 440 

U.S. 332, 99 S.Ct. 1139, 59 L.Ed.2d 358 (1979); Milliken v. Bradley, 433 U.S. 267, 97 S.Ct. 

2749, 53 L.Ed.2d 745 (1977).  In Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 

104 S. Ct. 900, 79 L.Ed. 2d 67 (1984), the U.S. Supreme Court summarized,  

When a plaintiff sues a state official alleging a violation of federal law, the 
federal court may award an injunction that governs the official’s future 
conduct but not one that awards retroactive monetary relief.  Under the 
theory of Young, such a suit would not be one against the state since the 
federal-law allegation would strip the state officer of his official authority. 

 
Pennhurst, 465 U.S. at 102-103. 

 
 In Edelman v. Jordan, 415 U.S. 651, 94 S.Ct. 1347, 39 L.Ed.2d 662 (1974), the plaintiff 

brought a class action for injunctive and declaratory relief against Illinois officials administering 

the federal-state benefit program of aid to the aged, blind and disabled.  Federal regulations 

required eligibility determinations to be made by states within thirty days of receipt of 

application for benefits to the aged and blind and within forty-five days within receipt of the 

application for benefits to the disabled.  The complaint charged that Illinois officials were not 

processing applications within these requirements and were authorizing benefits to commence 

within the month the application was approved and not including prior months of eligibility 
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during which an applicant was entitled to benefits.  The district court granted a permanent 

injunction requiring compliance with the federal time limits and ordering the officials to pay the 

benefits wrongfully withheld.  The Court of Appeals affirmed.   

 The U.S. Supreme Court, however, reversed that portion of the court of appeals’ decision 

affirming the district court’s ordering requiring the payment of benefits.  Edelman, 415 U.S. at 

658-59.  The Court held that Ex parte Young “does not extend so far as to permit a suit which 

seeks the award of an accrued monetary liability which must be met from the general revenues of 

a State.…” Edelman, 415 U.S. at 664.  The Court held that the district court’s order requiring the 

payment of money which should have been paid, but was not, 

 . . .  [I]s in practical effect indistinguishable in many aspects from an 
award of damages against the State.  It will to a virtual certainty be paid 
from state funds, and not from the pockets of the individual state officials 
who were the defendants in this action.  It is measured in terms of a 
monetary loss resulting from a past breach of a legal duty on the part of 
the defendant state officials.  
 

Edelman, 415 U.S. at 668.  The fact that the relief requested was an injunction rather than 

damages was irrelevant because the Court did “not read Ex parte Young . . . to indicate that any 

form of relief may be awarded against a state officer, no matter how closely it may in practice 

resemble a money judgment payable out of the state treasury, so long as the relief may be labeled 

‘equitable’ in nature.”  Edelman, 415 U.S. at 666.  

 In Papasan v. Allain, 478  U.S. 265, 278, 106 S.Ct. 2932, 92 L.Ed.2d 209 (1986), school 

children and local schools brought suit against Mississippi officials claiming the sale of federal 

school land grants had violated the state’s reported trust obligation to hold the land for the 

benefit of school children in perpetuity.  The plaintiffs sought a declaration that the sale of the 

land was void and an order requiring the establishment of a fund be held in trust for their benefit.  

The plaintiffs argued that this relief was permissible under Ex parte Young because they only 
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sought to enforce the officials’ continuing obligation to make appropriate payments for the 

benefit of the school children.  The district court dismissed the plaintiffs’ trust claim, which the 

Supreme Court found was identical to their impairment of contractual obligation claim, as barred 

by the Eleventh Amendment.  Papasan, 478 U.S. at 274, n.8.  The Court of Appeals affirmed 

and the Supreme Court upheld this part of the district court’s decision.   

 In describing the types of relief allowed by Ex parte Young, the Supreme Court in 

Papasan stated: 

Relief that in essence serves to compensate a party injured in the past by 
an action of a state official in his official capacity that was illegal under 
federal law is barred even when the state official is the named defendant.  
This is true if the relief is expressly denominated as damages.  It is also 
true if the relief is tantamount to an award of damages for a past violation 
of federal law, even though styled as something else. 
 

Papasan, 478 U.S. at 278.  The Court in Papasan held that the plaintiffs “distinction between a 

continuing obligation on the part of the trustee and an ongoing liability for the breach of trust is 

essentially a formal distinction of the sort we rejected in Edelman.” Papasan, 478 U.S. at 280.  

The Court reasoned that the plaintiffs’ requested relief for the officials’ breach of their 

continuing obligation to comply with the trust payment obligations was “in substance the award, 

as continuing income rather than as a lump sum, of an ‘accrued monetary liability’.”  Papasan,  

478 U.S. at 281.    

In this case, Defendant Rainwater is a state official within the ambit of the Eleventh 

Amendment, and is being sued in his official capacity.  Moreover, the Complaint purports to 

seek only retrospective, injunctive relief, requesting this Court in the Request for Relief to: 

a)   Certify this action as a class action on behalf of the proposed class 
pursuant to Rules 23(a) and 23(b) of the Federal Rules of Civil 
Procedure; 
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b) Declare that Defendant’s acts, practices, policies and omissions 
have deprived Plaintiffs of their rights under the Fair Housing Act 
of 1968 and Title I of the Housing and Community Development 
Act of 1974; 

 
c) Order all appropriate injunctive relief as warranted, including but 

not limited to ordering Defendants to cease immediately their 
violations of Plaintiffs’ rights, and to remedy the invidious effects 
of their violations by recalculating Road Home homeowner grants 
in a non-discriminatory manner; 

 
d) Order reasonable attorneys’ fees and costs to be paid by 

Defendants pursuant to 28 U.S.C. § 2412 and 42 U.S.C. §§ 1988, 
3613; and 

 
e. Grant such other and further relief as the Court deems just and 

equitable.  
 
(Complaint, Request for Relief, pp. 17-18.) 
 

The last day to apply to the Road Home Program was July 31, 2007, and the last day to 

complete an interview appointment was December 15, 2007. See 

www.road2la.org/homeowner/overview:htm.   The injunctive relief sought by the plaintiffs that 

is “. . . recalculating Road Home homeowner grants” is a thinly-veiled attempt to recover 

retrospective relief in the form of money damages and, therefore, barred under the Eleventh 

Amendment. 

In distinguishing between permissible prospective and impermissible retrospective relief, 

“attempts to seize upon a state’s ‘continuing income’ by means of an prospective injunction have 

been held by the Supreme Court to be attempts to obtain compensation for an ‘accrued monetary 

liability.’”  Papasan, 478 U.S. at 281.       

What the plaintiffs were seeking in Edelman was a “reparation for the past,” which would 

be “measured in terms of a monetary loss resulting from a past breach of a legal duty on the part 

of the defendant state officials.”  Edelman, 414 U.S. at  665, 668.  The retroactive award that so 
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concerned the Edelman court was compensation  intended to repair harm caused by past acts is 

the  same relief requested by the plaintiffs in this case, and is identical to that sought in Edelman.   

For purposes of the Eleventh Amendment, this Court must decide whether the relief 

being sought by Plaintiffs is prospective or retrospective, and the fact that Plaintiffs seek to 

recalculate grants after the deadline to apply for compensation grants has expired nearly two 

years ago should be dispositive of this issue. 

E. The Coeur d’Alene Exception Is Applicable 

There is also a final layer of sovereign immunity analysis that also blocks Plaintiffs’ suit.  

The Supreme Court in Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 117 S. Ct. 2028, 

138 L.Ed.2d 438 (1997) held that even prospective relief (in Coeur d’Alene declaratory 

judgment) would be barred if the relief sought is the functional equivalent of relief otherwise 

barred by the Eleventh Amendment and “special sovereignty interests” are implicated.  Coeur 

d’Alene, 521 U.S. at 281.  In Coeur d’Alene, the plaintiffs sought a declaratory judgment 

establishing their rights to certain lands.  The court found that the suit was a “functional 

equivalent of a quiet title action which implicated special sovereign interests.”  Coeur d’Alene, 

521 U.S. at 281-82.    

In this case, as it developed the Road Home program, the State of Louisiana ultimately 

chose to provide compensation and incentive grants to eligible homeowners affected by 

Hurricanes Katrina or Rita of up to $150,000.   Louisiana decided to base the amount of 

compensation and incentives grants on the lower of the pre-storm, fair-market value of the home 

or the cost to repair or replace the home.  (Declaration of Jesse Handforth Kome, Rec. Doc. 22-2, 

¶ 18.)     
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The State of Louisiana also provides additional compensation grants of up to $50,000 for 

certain homeowners.  Total compensation and incentive grants are still capped at $150,000.  

Louisiana offers additional compensation and incentive grants to applicants with household 

incomes 80% and below the medium income in the parish where the house was located.  In 

addition to the additional compensation, Louisiana also provides compensation and incentive 

grants to homeowners via individual mitigation measures and elevation incentives.  Individual 

mitigation measures provide incentive grants to homeowners to install home “hardening” 

features that will protect homes from future storm damage, including storm shutters and roof 

tiedowns.  Elevations incentives are grants to elevate site-built homes and mobile to meet 

FEMA’s current advisory base flood elevation or base flood elevation levels to protect against 

future floods.   (Kome Declaration, Rec. Doc. 22-2,  ¶ 21.) 

In this case, the allocation of state funds by the State of Louisiana to provide 

compensation and incentive grants to those citizens damaged by Hurricanes Katrina and Rita is 

an important state interest.  Plaintiffs’ attempts to compel the recalculation of homeowner grants 

is an interference with a ‘special sovereign interest’ under Coeur d’Alene thus barring Plaintiffs’ 

claims under the Eleventh Amendment against Rainwater. 

The Sixth Circuit in Barton v. Summers, 293 F.3d 944 (6th Cir. 2002), rejected an attempt 

by Medicaid recipients with tobacco-related illnesses to intercept tobacco settlement money due 

to Kentucky and Tennessee under a Master Settlement Agreement.  The court held that “. . . the 

interest of a sovereign in allocating state funds is a ‘very serious’ one.”  Barton, 293 F.3d at 951, 

citing Kelly v. Metropolitan County Bd. Of Education of Nashville and Davidson County, Tenn., 

836 F.2d 986, 995 (6th Cir. 1987).  “Interference with the allocation of state funds, where 
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Congress has expressly enacted that states may allocate such funds as they please, is an 

interference with a ‘special sovereign interest’ under Coeur d’Alene.”  Id. 

Further, in Coeur d’Alene, the Court noted that questions will arise as to the proper scope 

and application of Ex parte Young.  The Court cautioned against an expanded scope of the Young 

exception as suggested in this case.    

To interpret Young to permit a federal-court action to proceed in 
every case where prospective declaratory and injunctive relief is 
sought against an officer, named in his individual capacity, would 
be to adhere to empty formalism and to undermine the principle, 
reaffirmed just last term, in Seminole Tribe, that Eleventh 
Amendment immunity represents a real limitation on the federal 
court’s federal-question jurisdiction.  The real interests served by 
the Eleventh Amendment are not to be sacrificed to elementary 
mechanics of captions and pleadings.  Application of the Young 
exception must reflect a proper understanding of its role in our 
federal system and respect for state courts instead of reflexive 
reliance on an obvious fiction. See, e.g. Pennhurst, supra at 102-
103, 114, n. 25, 104 S.Ct. at 909, 915 n. 25 (explaining that the 
limitation in Edelman v. Jordan, 415 U.S. 651, 94 S.Ct. 1347, 39 
L.Ed.2d 662 (1974), of Young to prospective relief representing a 
refusal to apply the fiction in every conceivable circumstance). 
 

Coeur d’Alene, 521 U.S. at 270. 

Plaintiffs’ claims against Rainwater are barred by the Eleventh Amendment and do not 

fall within the Ex parte Young exception to immunity.  Therefore, Rainwater’s Motion to 

Dismiss pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure should be granted 

accordingly.   

III. PLAINTIFFS FAIL TO STATE A CLAIM UNDER THE FAIR HOUSING ACT  
 

A.  Standard for Motion to Dismiss Under Fed.R.Civ. P. 12(b)(6) 

On a motion to dismiss for failure to state a claim upon which relief can be granted 

pursuant to Rule 12(b)(6), this Court must dismiss a claim if the plaintiff fails to plead “enough 

facts to state a claim for relief that is plausible on its face.”  Bell Atlantic Corp. v. Twombly, 550 
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U.S. 544, 127 S.Ct. 1955, 1974, 167 L.Ed.2d 929 (2007).  The Court will construe the allegations 

and facts in the complaint in the light most favorable to the plaintiff and must grant the plaintiff 

the benefit of all inferences that can be derived from the facts alleged.  Barr v. Clinton, 370 F.3d 

1196, 1199 (D.C. Cir. 2004); Kowal v. MCI Communications Corp., 16 F.3d 1271, 1276 (D.C. 

Cir. 1994).  However, the Court need not accept asserted inferences or conclusory allegations 

that are unsupported by the facts set forth in the complaint.  Kowal, 16 F.3d at 1276. 

B.  Option 1 of The Road Home’s Homeowner Assistance Program Provides 
Compensation Grants to Eligible Homeowners 

 
The Louisiana Road Home program is a grant program created by the Louisiana 

legislature, funded by Community Development Block Grants provided by the HUD, and 

operated by the LRA to provide compensation to those who sustained unreimbursed damage to 

their homes during Hurricanes Katrina and Rita.  Groby v. Davis, 575 F.Supp.2d 762 (E.D. La. 

2008). In the wake of Hurricanes Katrina and Rita, Congress appropriated funds for disaster 

relief to be administered through HUD’s Community Development Block Grant Program.  HUD  

distributed some of these funds to Louisiana, which in turn created the Road Home program to 

distribute these funds as grants to homeowners in thirty-seven (37) parishes (counties)4.  See In 

re Katrina Canal Breaches Consolidated Litigation, 2009 WL 546660, at *1 (E.D. La. March 5, 

2009). Road Home grants are designed to compensate homeowners up to $150,000 for structural 

damage, exclusive of contents damages, cause by Hurricanes Katrina or Rita. Id. 

In the Complaint, Plaintiffs Gloria Burns, Rhonda Dents, Almarie Ford, Daphne Jones 

and Edward Randolph all stipulate that they were homeowners as of August 29, 2005, and thus 

                                                
4 The thirty-seven (37) parishes (counties) are: Acadia, Allen, Ascension, Assumption, Calcasieu, Cameron, 
Beauregard, East Baton Rouge, East Feliciana, Evangeline, Iberia, Iberville, Jefferson, Jefferson Davis, Lafayette, 
Lafourche, Livingston, Orleans, Pointe Coupee, Plaquemines, Sabine, St. Bernard, St. Charles, St. Helena, St. 
James, St. John, St. Landry, St. Mary, St. Martin, St. Tammany, Tangipahoa, Terrebone, Vermillion, Vernon, 
Washington, West Baton Rouge and West Feliciana.  
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were eligible to receive compensation grants pursuant to the Road Home requirements; all five 

named Plaintiffs likewise chose Option 1, i.e., to remain in the homes. (Complaint, ¶¶ 13-17, 21.)  

Plaintiffs are contesting only one aspect of the Road Home Program—the formula used to 

calculate grants to homeowners who choose Option 1 under the homeowner’s program, entitled 

“Option 1: Stay” or, alternatively, “Option 1: Homeowner Staying in Home.” (Complaint, ¶ 21: 

Action Plan, Seventh Amendment, attached Ex. A, §§ 2.4.2, 2.4.4, pp. 8,10.)  In particular, 

Plaintiffs allege that the formula, which requires using the lesser of either the pre-storm value of 

the home or the estimated cost to repair or replace the home, creates a discriminatory disparate 

impact for African American homeowners in Orleans Parish. (Complaint, ¶ 3; Ex. A, §2.4.4, p. 

10)    

 In fact, the Road Home program at issue (Option 1) is not a housing program and in no 

way involves residential real estate transactions.  Instead, the challenged Road Home program is 

solely a compensation program. (Kome Declaration, Rec. Doc. 22-2, ¶ 18.) (“As it developed the 

Road Home program, Louisiana ultimately chose to provide compensation and incentive grants 

to eligible homeowners . . ..”) (emphasis added).  In fact, as Kome testifies and attests, the LRA 

considered implementing a traditional housing rehabilitation and reconstruction program, but due 

to costs and technical requirements associated with a housing program, the LRA opted instead 

for a compensation and grant program. (Kome Declaration, Rec. Doc. 22-2, ¶ 16.)    

The Road Home compensation program is fully explained and defined in the LRA’s 

Action Plan, Seventh Amendment, dated November 30, 2006, which is referred to by Plaintiffs 

in their Complaint. (Complaint, ¶ 44; Ex. A.)  This Action Plan clearly and unequivocally 

designates the program as a compensation program. (Exhibit A.) Option 1 of compensation 

program does not provide housing or otherwise engage in residential real estate transactions. (Ex. 
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A, §2.2, p. 5.)  Section 1.1 of the Action Plan outlines the goals of the Road Home Housing 

Programs, including to: 

• Provide compensation to homeowners for damages to their 
homes related to Hurricane Katrina and Hurricane Rita  

 
(Ex. A, §1.1, p. 3)(emphasis added).  In summarizing the various programs, the Action Plan 

states: 

The homeowner assistance activities consist of the following: 
 

• Funds provided to homeowners as (i) compensation grants 
for hurricane damage to their home, without limitations 
with respect to income, and additional compensation in the 
form of affordable compensation loans for eligible 
homeowners (i.e., those whose household income are less 
than are [sic] equal to 80% of median income for the 
affected area) . . ..Homeowners can elect to receive their 
assistance (i.e., as compensation for losses if they elect to 
retain their home . . .). After certain deductions, the 
homeowner has complete discretion as to the use of the 
compensation grant funds received, as allowable by State 
and Federal law, as they work through their personal 
disaster recovery situation.  

 
(Ex. A, § 2.1, pp. 4-5)(emphasis added).  This provision clearly provides that the compensation 

funds do not necessarily need to be spent on housing and/or housing repairs; instead, the 

homeowners have “complete discretion as to the use of the compensation grants.” (Ex. A, § 2.1, 

p.5; see also § 2.1, p.5, “The covenants do not require program funds to be used to meet these 

conditions.”)  

The Action Plan also explains that the compensation grants are not designed to cover 

100% of the rebuilding costs for each homeowner. (Ex. A, § 2.4.1, p. 8.)  Likewise, the 

compensation grants are not annually funded entitlement programs, and thus cannot go over 

budget. (Ex. A, § 2.4.1, p. 8.)  
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Though it is the intent of the program that homeowners have 
sufficient resources to get back in to a home, not every homeowner 
is necessarily entitled to the maximum amount of financial 
assistance.  In many cases, the Road Home will not provide 100% 
of the resources the homeowner needs to recover from the losses 
suffered as a result of Hurricane Rita or Hurricane Katrina.  This is 
true for many reasons, such as the fact that assistance is capped at 
$150,000, labor and material costs in Louisiana are very high, and 
assistance is reduced by any hazard insurance, flood insurance, 
FEMA benefits and other compensation payments received by the 
homeowner for the losses due to Hurricane Katrina and Hurricane 
Rita. 
 
Note that Road Home is not an annually funded entitlement 
program and cannot go over budget.  If costs exceed budgeted 
projections, grant assistance to homeowners may have to be 
reduced and the Program may be required to pro-rate remaining 
benefits for homeowners who have not received funds from the 
program.  
 

(Ex. A, § 2.4.1, p. 8.) 

The Action Plan also explains the formula under Option 1 of the homeowners assistance 

program: 

Figure 1- COMPENSATION GRANT FOR OPTION 1: STAY 
 

Equals the following up to $150,000 
 

Pre-Storm value* (Minus) other Compensation [FEMA, Insurance, 
other funds](Minus) 30% Penalty for failure to have insurance if 
applicable 
 
*Note: If the Estimated Cost of Damage or Estimated Cost to 
Replace Home is less than the Pre-Store value, the Estimated Cost 
of Damage/Estimated Cost to Replace Home will be used instead 
of PSV in the calculation.  
 

(Ex. A, § 2.4.4, p. 10.)  In other words, the Action Plan presumes that the pre-storm value of the 

home will be the basis for the grant calculation, unless the estimated cost of damage or estimated 

cost to replace the home is less than the pre-storm value of the home, in which case the estimated 

cost of damage/ estimated cost to replace will be used as the basis for the formula. (Ex. A, § 
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2.4.4, p. 10.)  Appendix 1 to the Action Plan provides examples of how hypothetical households 

might be assisted under Option 1 and how the formula would be applied. (Ex.A, Appendix 1, pp. 

16-21.) 

 Further, Action Plan Amendment 14 dated May 17, 2007, clarifies the previous action 

plans to clearly and unequivocally designate the program as a compensation program. Indeed, 

the Introduction5 states: “These changes are being submitted to resolve HUD’s concern that 

Louisiana’s program did not comply with the requirements of a true compensation program.” 

(Action Plan Amendment 14, Ex. B, § 1, p. 1.)(emphasis added).  In other words, in case there 

was any doubt or confusion, the LRA clarified that its program was and is a “true compensation 

program.” (Ex. B,  §1, p. 1.)   

Although Amendment 14 does not substantively change the program, it adds provisions 

to clarify the intent of the LRA that the program be a true compensation program. For instance, § 

2.4.2 adds the four types of benefits available for under Option 1, including: 

1. Compensation grants—To cover uninsured, uncompensated 
damages incurred by the homeowner as a result of Hurricane 
Katrina or Hurricane Rita.  

 
2. Elevation Assistance 

 
• Elevation Compensation for those homeowners who 

select Option 1 and whose property is subject to the 
latest available FEMA guidance for base flood 
elevations . . .;  

 
*     *    * 

 
 3.  Additional Compensation Grant—Funding of up to $50,000 for 

homeowners with income at or below 80% of area median 
income. 

 
                                                

5The Introduction also explains that Amendment 14 “is to be considered current policy upon its 
publication” and supercedes all other Action Plans. 
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4. Mitigation Grants of up to $7,500 may be available to complete 
other mitigating measures. Funding of this program is 
dependent on other available funding. 

 
 Finally, at the time the Plaintiffs received their compensation grants from the Road Home 

program, they each signed the Road Home Program Grant Agreement6. (Ex. C.) The Grant 

Agreement provides that the purpose of the grant is “to provide compensation for damages 

incurred by the Homeowner(s) due to Hurricanes Katrina in August 2005 and/or Rita in 

September 2005.” (Ex. C.)(emphasis added). 

 C.  Plaintiffs’ Claims Under the Fair Housing Act 

In the Complaint, Plaintiffs characterize the Road Home program and the compensation 

grants awarded to homeowners under Option 1 as a “housing redevelopment program.” 

(Complaint, ¶¶ 1, 2, 42, 44, 45.)  Again, as the action plans and Declaration of Jessie Handforth 

Kome clearly demonstrate, the homeowner assistance program at issue is not a housing program, 

does not provide housing to anyone, does not involve real estate transactions, and instead only 

awards compensation grants to homeowners. (Exs. A-C; Kome Declaration, Rec.Doc. 22-2, ¶18).  

As for Plaintiffs’ claims under the Fair Housing Act (FHA), they allege (1) Defendants “denied 

housing” to African American homeowners because of their race in violation of the Fair Housing 

Act, 42 U.S.C. § 3604(a); (2) Defendants discriminated against African American homeowners 

because of their race “in the availability of, and in the terms and conditions of, real estate-related 

                                                
6Plaintiffs also signed a waiver of rights and liability contained in the Grant Agreement. (Grant Agreements 

for Gloria Burns, Rhonda Dents, Almarie Ford, Daphne Jones and Edward Randolph, attached as Ex. C in globo.) 
The Grant Agreement was drafted and executed in Louisiana, and thus Louisiana law applies. The waiver in the 
Grant Agreement clearly, unequivocally and unambiguously provides that grant recipients will not “hold the State of 
Louisiana, United States or any other branch or agency of the state or federal government liable for their actions 
relating to this Grant.” (Ex.C.) Instead, recipients agree to participate and resolve their disputes through the 
resolution and appeal process provided by the Road Home program and Office of Community Development. (Ex. 
C.) Finally, the Grant Agreement provides if the homeowners attempt to take legal action, the State will have the 
right to recover attorneys’ fees and expenses. (Ex.C.) Therefore, the named Plaintiffs are barred from suing the 
State, its agents or agencies as they have waived their right to sue. (Ex. C.) See La. Civ. Code Ann. art. 2046.  

 

Case 1:08-cv-01938-HHK   Document 28-1    Filed 05/05/09   Page 32 of 54



 

 25 

transactions” in violation of the Fair Housing Act, 42 U.S.C. § 3605(a); and, (3) Defendants 

“failed to administer housing-related programs and activities in a manner that affirmatively 

furthers fair housing” in violation of the Fair Housing Act, 42 U.S.C. § 3608(d), (e)(5)7.  

(Complaint, ¶¶ 74-76.) 

D.  The Fair Housing Act Does Not Apply to The Road Home Compensation 
Grant Program to Eligible Homeowners 

 
Section 3604(a) of the FHA provides that it shall be unlawful: 

To refuse to sell or rent after the making of a bona fide offer, or to 
refuse to negotiate for the sale or rental of, or other make 
unavailable or deny, a dwelling to any person because of race, 
color, religion, sex, familial status, or national origin.  

 
Likewise, § 3605(a) of the FHA also provides: 

It shall be unlawful for any person or other entity whose business 
includes engaging in residential real estate-related transactions to 
discriminate against any person in making available such a 
transaction, or in the terms of conditions of such a transaction, 
because of race, color, religion, sex, handicap, familial status, or 
national origin.  

 
The issue of whether the FHA, and in particular §§ 3604(a) and 3605(a) of the FHA, 

applies to a compensation grant program falling under the auspices of HUD, seems to be one of 

first impression.  Although HUD has funded other compensation programs using Community 

Development Block Grants (i.e., the compensation and incentive grants following September 11, 

2001, and loan payments to homeowners in Grand Forks, North Dakota after flooding in 1997), 

no court has ever been called upon to determine whether plaintiffs can state a claim under the 

FHA for alleged disparate impact discrimination as a result of the  formula used to determine the 

amount of compensation grants awarded to eligible individuals. (See Kome Declaration, Rec. 

Doc. 22-2, ¶ 17.)  In addition, no Court has ever determined whether compensation grants 
                                                

7Sections 3608(d) and 3608(e)(5) apply exclusively to HUD’s duties under the FHA, and thus do not apply 
to Defendant Rainwater. 
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provided by a state to a homeowner has any effect on the “availability of housing” or is 

considered a “residential real estate transaction” under the FHA. 

 Generally, in order to state a claim under the FHA, “the alleged illegal actions must lead 

to discriminatory effects on the availability of housing.” Ficken v. Golden, 2005 WL 692019 at 

*5 (D.D.C. March 24, 2005) (holding plaintiff failed to state a claim under FHA §§ 3604(a) or 

3605(a) because defendants did not have the ability to refuse to sell or rent a dwelling and were 

not in the real estate-related business as contemplated by the FHA). This has been a basic and 

longstanding requirement of this and other courts. For instance, in Clifton Terrace Associates, 

Ltd. v. United Technologies Corporation, 929 F.2d 714, 719 (D.C. Cir. 1991), this Court held 

that by the plain terms of § 3604(a), the FHA reaches only “discrimination that adversely affects 

the availability of housing.”  Therefore, it is fundamental that in order for the FHA to apply, the 

challenged conduct must impact the “availability of housing.”  

Although the language of § 3604(a) seems all encompassing, its scope is not limitless. 

Cox v. City of Dallas, 430 F.3d 734, 740 (5th Cir. 2005), cert. denied, 547 U.S. 1130, 126 S.Ct. 

2039, 164 L.Ed.2d 783 (2006).  The Cox court noted that although the FHA is meant to have a 

broad reach, failing to enforce the clear language of the statute “pushes the FHA into a general 

anti-discrimination pose, creating rights for any discriminatory act which impacts property 

values....” Cox, 430 F.3d at 746.  Instead, “while sweeping widely, the FHA does so in the 

housing field and remains a housing statute—the focus of congressional concern. That the 

corrosive bite of racial discrimination may soak into all facets of black lives cannot be gainsaid, 

but [the FHA] targets only housing.” Cox, 430 F.3d at 746 (emphasis added).  

In fact, in Cox, the plaintiffs complained that the City of Dallas violated § 3604(a) 

because it allowed the construction of a dump near the plaintiffs’ homes, which made it more 
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difficult for the plaintiffs to sell their homes and lowered the property values of their homes. Id.  

The Fifth Circuit rejected the plaintiffs claims holding § 3604(a) affords no right of action to 

current homeowners claiming that the value or “habitability” of their property has decreased due 

to discrimination in the delivery of protective city services. Cox, 430 F.3d at 742-43. The court 

stated: “To affect the availability of housing within the meaning of the FHA, the discriminatory 

actions must have a direct impact on plaintiffs’ ability, as potential homebuyers or renters, to 

locate in a particular area or to secure housing.“  Cox, 430 F.3d at 740, citing Cox v. City of 

Dallas, 2004 WL 370242 at *6 (N.D. Tex. Feb. 24, 2004).  Indeed, to recover under § 3604(a), 

the plaintiffs must prove that the defendant has made unavailable or denied them dwellings; 

section 3604(a) protects the right of individuals to live where they choose, it does not protect 

intangible interest in already-owned property, such as habitability or value. Id.  Therefore, the 

Fifth Circuit held that because the plaintiffs were already homeowners and were not denied 

housing, the FHA did not apply to their claims. Id. 

The Cox case is not an anomaly; courts have consistently held that not every act or 

conduct tangentially related to housing is actionable under the Fair Housing Act.  Jersey Heights 

Neighborhood Assn. v. Glendening, 174 F.3d 180,192 (4th Cir. 1999)(holding the State’s decision 

in selecting a location for a new highway through predominately African-American 

neighborhood did not otherwise make housing unavailable); see also Edwards v. Johnston 

County Health Dept., 885 F.2d 1215, 1221 (4th Cir. 1989)(holding the county’s actions in issuing 

permits for establishment of substandard housing for predominately non-white migrant farm 

workers did not make housing unavailable).   

For instance, the court in Jersey Heights dismissed a plaintiff neighborhood association’s 

claim that the State of Maryland’s process and decision to build a new highway just south of its 
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borders had a disparate adverse impact on their African American community. Jersey Heights, 

174 F.3d at 184-85. Among other things, the court reasoned that the process and eventual site 

selection was too remotely related to the housing interests protected by the FHA. Jersey Heights, 

174 F.3d at 192. The court stated that situations involving racial steering by real estate agents 

provided a closer causal link between housing and a disputed action than the highway selection 

site process. Id. Likewise, the court also found that the highway site selection did not make 

housing “unavailable” and did not deny a dwelling to anyone. Jersey Heights, 174 F.3d 192-93. 

The Plaintiff neighborhood association, thus, did not state a claim under the Fair Housing Act. 

Id.  

The Seventh Circuit reached the same result in the case of Southend Neighborhood 

Improvement Assoc. v. St. Clair County, 743 F.2d 1207, 1210 (7th Cir. 1984). The court 

considered plaintiff’s claim that the county’s discriminatory refusal to properly manage the 

properties it owned damaged their interests in neighboring properties. Id.  The court noted 

plaintiff’s claim was “quite different from most of the practices that courts have deemed illegal 

under § 3604(a).” Id. The court held that since plaintiffs failed to allege that they had been 

hindered in an effort to “acquire a dwelling,” they did not state a claim under the FHA. 

Specifically, the court reasoned:  

We hold that the County’s actions here could not have affected the 
availability of housing in a manner implicating Section 3604(a) of 
the Fair Housing Act. Section 3604(a) is designed to ensure that no 
one is denied the right to live where they choose for discriminatory 
reasons, but it does not protect the intangible interests in the 
already-owned property raised by the plaintiffs allegations.   
 

Southend, 743 F.2d at 1210. 

The Seventh Circuit revisited the issue in Halprin v. The Prairie Single Family Homes of 

Dearborn Park Assoc., 388 F.3d 327 (7th Cir. 2004), in which the plaintiff, a Jewish homeowner, 
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filed suit against the homeowners’ association and others claiming they harassed him because of 

his religion, by, among other things, writing an obscenity on and vandalizing his property. 

Halprin, 388 F.3d at 328. The Court noted that the plaintiffs were complaining not about being 

prevented from acquiring property, but about being harassed by other property owners in the 

same subdivision. Halprin, 388 F.3d at 329.  The court held that the plaintiff failed to state a 

claim under  § 3604(a) of the FHA, reasoning: 

Title VII protects the job holder as well as the job applicant, so an 
employer who resorts to harassment to force an employee to quit is 
engaged in job discrimination within the meaning of the Act. The 
Fair Housing Act contains no hint either in its language or its 
legislative history of a concern with anything but access to 
housing.  . . . Since the focus [of Congress] was on [minority’s] 
exclusion, the problem of how they were treated when they were 
included, that is, when they were allowed to own or rent homes in 
such areas, was not at the forefront of congressional thinking. 
 

Halprin, 388 F.3d at 329.  

Finally, as these cases illustrate, discriminatory practices alleged by current homeowners 

who are plaintiffs are quite unlike the discriminatory practices in other cases allowed under the 

FHA-- for example, “racial steering,” locking out of owners of one race but not another, 

mortgage redlining, insurance redlining, exclusionary zoning-- where  the availability of housing 

for prospective owners or tenants is implicated. See Cox, 430 F.3d 734 at 741-42. 

The same is true in the case at bar.  In this case, the challenged Road Home compensation 

grants were only available to homeowners as of the date of Hurricane Katrina, August 29, 2005 

and/or Hurricane Rita, September 24, 2005.  In fact, each named Plaintiff owned their home at 

the time of Hurricane Katrina and continued to own their homes at the time of their application 

and award of compensation grants under the Road Home program. (Complaint, ¶¶ 13-17.)  Thus, 

Paul Rainwater and/or the LRA did not deny Plaintiffs access to housing and Plaintiffs have not 

Case 1:08-cv-01938-HHK   Document 28-1    Filed 05/05/09   Page 37 of 54



 

 30 

in any way been hindered in acquiring a dwelling.  Again, home ownership was a pre-requisite to 

participate in the Road Home program. (Exs. A, B.) 

Further, Option 1 of the Road Home Program was not and is not a housing program in 

that it did not and does not place or assist citizens in housing; instead, it simply gave citizens 

compensation grants based on either the pre-store value of their homes or the cost to repair or 

rebuild their homes. (Exs. A, B.)  Utilizing home values in the formula to determine the amount 

of grant awards is simply not enough to equate or convert Option 1 of the Road Home Program 

to a housing program.  Further,  the LRA acknowledged that the compensation grants would not 

designed to provide 100% of the resources the homeowner may need to recover from the losses 

suffered as a result of the hurricanes. (Exs. A, B.)  In addition,  grant recipients are not required 

to use the Road Home compensation grant funds to repair their houses; instead, the homeowners 

are free to use the compensation grants in any way they choose. (Exs. A, B.)  Therefore, 

Plaintiffs cannot assert that the lack of funding or their inability to receive larger grants denied 

them the ability to access their houses.  In truth, the compensation grants did not guarantee any 

homeowner that they would be able to resume living in their house as a result of receiving the 

funds. 

E.  Option 1 of the Homeowners Assistance Program Does Not Involve 
Residential Real Estate Transactions 

 
In addition, the challenged formula for grants under Option 1 of  the Road Home program 

has nothing to do with “residential real estate-related transactions“ as defined in § 3605(a) or 

HUD regulations interpreting § 3605(a), 24 CFR § 100.115, et seq.  In fact, even if the Option 1 

grants constitute “other financial assistance,” the compensation grants were not solely designated 

for “purchasing, constructing, improving, repairing, or maintaining a dwelling” and the grants 

were not “secured by residential real estate.” 24 CFR § 110.115(a)(1), (a)(2).  Again, 
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compensation grant recipients were allowed to use the funds from the compensation grants in 

any way they chose, and were not required to use the funds to rebuild or repair their homes. (Exs. 

A, B.)   In addition, Paul Rainwater, the LRA and/or the Road Home were not in the business of 

engaging in residential real estate, especially as it concerned Option 1 grants.  Indeed, Plaintiffs 

have not alleged Rainwater, the LRA or the Road Home sold, brokered, or appraised residential 

real estate property. See 24 CFR § 100.115(b). 

Likewise, the list of prohibited practices under § 3605(a)  include such acts such as 

failing or refusing to provide to any person, in connection with a residential real estate-related 

transaction, information regarding the availability of loans or financial assistance, application 

requirements, procedures or standard for the review and approval of loans or financial assistance, 

or providing information which is inaccurate or different from that provided to others because of 

race. 24 CFR § 100.120(b).  Other prohibited practices include using different policies, practices 

or procedures in evaluating or determining creditworthiness or determining the type of loan or 

financial assistance, interest rate, duration or other term of the loan/ financial assistance because 

of race.   24 CFR § 100.130(b)(1), (b)(2).  Plaintiffs have not alleged that Rainwater engaged in 

any of these prohibited practices.  In fact, as these prohibited practices demonstrate, neither 

Rainwater, the LRA and/or the Road Home were engaged the type of activities considered and 

contemplated as being a part of residential real estate transactions under §3605(a).  Instead, the 

formula for determining Option 1 compensation grants did not involve any real estate 

transactions.  Thus, Plaintiffs fail to state a claim for relief under this section.  

F.  Plaintiffs Fail to State a Claim Under the Fair Housing Act Because They 
Have Not Alleged  Proper Comparators 

 
Finally, Plaintiffs have failed to state a claim under the FHA, not only because the FHA 

does not apply to a true compensation program for people who are already homeowners and 
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because the compensation program did not involve real estate-related transactions, but also 

because Plaintiffs failed to allege sufficient facts to maintain a discrimination claim under the 

FHA.  Importantly, Plaintiffs have utterly failed to allege that they have treated differently than 

comparable or substantially similar white homeowners.8 See e.g., 2922 Sherman Avenue 

Tenants’ Assoc. v. District of Columbia, 444 F.3d 673 (D.C. Cir. 2006); Anderson v. Zubieta, 

180 F.3d 329, 342 (D.C. Cir. 1999)(holding plaintiffs in Title VII disparate impact case must 

demonstrate that they were treated less well than other employees who were similarly 

situated)(emphasis added).  In other words, Plaintiffs failed to allege that they were treated 

differently than white homeowners with the same or substantially the same pre-storm value 

and/or estimated costs of damage for their homes.  In fact, Plaintiffs do not contest that the 

formula at issue applied the same to all applicants having the same valuation of property, i.e., 

applicants who were similarly situated.   

For instance, as a hypothetical, if a plaintiff’s pre-storm value of his or her home was 

$127,000 and estimated cost of damage to the home was $212,730, in order to maintain a 

discrimination claim, plaintiffs must allege that a similarly situated white homeowner (i.e., a 

white homeowner with a pre-storm value of $127,00 and/or an estimated cost of damage of 

$212,730) was treated more favorably, presumably because of their race.   Specifically in order 

to maintain a disparate impact discrimination claim under the FHA, plaintiffs must allege that a 

neutral policy caused African American homeowners to be treated less favorably than similarly 

situated white homeowners; again, however, the pre-storm value and/or the estimated cost of 

damage for both white and African American homeowners must be substantially the same in 

order to make a meaningful and accurate comparison.   

                                                
8Rainwater also adopts by reference HUD’s argument on this issue. (HUD’s Memorandum in Support of its 

Motion to Dismiss,  Rec. Doc. 22,  pp. 42-43.) 
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In this case, Plaintiffs have not and cannot allege that African American and white 

homeowners with substantially similar home values were treated differently or suffered a 

significantly discriminatory impact because of the application of the Option 1 formula.  Instead, 

in a convoluted and strained argument, Plaintiffs allege that African American homeowners and 

white homeowners with the same square footage (but not the same home values) were treated 

differently. (Complaint, ¶¶ 53-60.)  Plaintiffs argue that “comparable homes” (meaning homes 

with the same amount of square footage) have lower values in African American communities 

than in predominantly white communities. (Complaint, ¶ 53.)  However, Paul Rainwater, the 

LRA and/or the Road Home are not to blame and cannot be held liable or at fault for different 

valuation of homes with the same square footage based on location; there are many reasons and 

factors which determine home values, none of which were developed or determined by 

Rainwater, the LRA or the Road Home and not all of which are discriminatory.   However, that 

is beyond the scope of this lawsuit.  Instead, in order to state a cognizable claim, Plaintiffs must 

allege that there was a disparate impact in the granting of compensation awards for African 

American homeowners as compared to white homeowners who owned substantially similar 

homes (meaning homes with substantially the same property value).  Plaintiffs have utterly failed 

to allege this, and, therefore, their claims should be dismissed.  

IV. PLAINTIFFS HAVE NO CLAIM FOR REMEDIES UNDER THE 
HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974 

 
 In Count Two of the their Complaint, Plaintiffs allege Defendants failed to administer the 

CDBG program in a manner that affirmatively furthers fair housing, in violation of Title I of the 

Housing and Community Development Act of 1974, 42 U.S.C. § 5304 (b)(2), (HCDA).  Section 

5304(b)(2) reads: 

(b) Certification of enumerated criteria by grantee to Secretary 
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Any grant under section 5306 of this title shall be made only if the 
grantee certifies to the satisfaction of the Secretary that— 
 

*   *  * 
 (2) the grant will be conducted and administered in 
conformity with the Civil Rights Act of 1964 [42 U.S.C.A. § 
2000a et seq.] and the Fair Housing Act [42 U.S.C.A. § 3601 et 
seq.] and the grantee will affirmatively further fair housing. 

 
First, § 5304(b)(2) of the HCDA requires that a grantee make certifications that, among other 

things, the grant will be conducted in conformity with the Civil Rights Act and Fair Housing Act.  

Plaintiffs have not alleged that Paul Rainwater, the LRA or the Road Home failed to make these 

certifications.  In fact, the LRA did comply with § 5304(b)(2) by making the certifications to the 

satisfaction of HUD in the action plans. (Kome Declaration, Rec. Doc. 22-2, ¶ 14.)(“Louisiana 

submitted its first action plan in early 2006 and made all required alternative certifications at that 

time, including the certification that the state would affirmatively further fair housing. . . .  

Louisiana later made the same certifications to obtain funds from the second and third 

appropriations.”)  HUD deemed the LRA to be fully in compliance with § 5304(b)(2), and 

released the funds accordingly.  In fact, neither the LRA nor any other state agency, entity or 

person involved with the grants at issue in this suit has never been cited or deemed in violation 

by HUD of these certifications.  HUD has taken no adverse action toward the State, its agencies 

or employees, in connection with the CDBG funds. 

 In any event, the sole remedies for breach of § 5304(b)(2) are contained in  42 U.S.C. § 

5311.  Section 5311 of the HCDA provides that if the Secretary of HUD finds a recipient of 

assistance failed to comply with, among other things, § 5304(b)(2), then the Secretary has the 

authority to terminate, reduce, or limit the availability of the grant payments. 42 U.S.C. § 5311 

(a).  In addition, the Secretary may also refer the matter to the Attorney General of the United 

States with a recommendation that civil action be instituted. 42 U.S.C. §5311(b)(1).  Thereafter, 
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the Attorney General may bring a civil action in any United States district court having venue, 

including an action to recover the amount of grant previously distributed and/or for injunctive 

relief. 42 U.S.C. § 5311(b)(2).  However, these are the sole remedies for violation of the HCDA.  

In other words, the HCDA does not provide for a private cause of action for Plaintiffs to seek 

remedies against Paul Rainwater, the LRA or the Road Home for violations under this chapter. 

The court in People’s Housing Development Corporation v. City of Poughkeepsie, 425 

F.Supp. 482 (S.D. N.Y. 1976), considered the issue of whether the HCDA allows a private cause 

of action and reached the conclusion that the HCDA did not allow such a private right of action.   

In People’s, the plaintiff, a not-for-profit corporation, sued a municipality under the HCDA for 

cancelling its contract to establish and administer a program of acquisition, rehabilitation, and 

home ownership grants concerning properties within the municipality. People’s, 425 F.Supp. at 

484.  The court dismissed the suit holding the HCDA did not allow plaintiff to maintain a private 

claim.  The court noted that there is nothing in either the legislative history of the HCDA, nor in 

the language of legislation itself which would militate towards a finding of congressional intent 

to supply anyone, whether a principal or secondary beneficiary, a private cause of action under 

the Act.  People’s, 425 F.Supp. at 484.   Instead, the plain language of the statute itself speaks 

only of the procedures and remedies which the Secretary of HUD may pursue. Id. Therefore, the 

court presumes that Congress did to some degree consider the enforcement of terms and 

conditions of the Act, and obviously felt that the administrative agency should have the major, if 

not exclusive, responsibility for compliance under the Act. Id.   The Court concluded that the 

case came into the directive of National Railroad Passenger Corp.v. National Ass’n of Railroad 

Passengers, 414 U.S. 453, 94 S.Ct. 690, 38 L.Ed.2d 646 (1974): 

[W]hen legislation expressly provides a particular remedy or 
remedies, courts should not expand the coverage of the statute to 

Case 1:08-cv-01938-HHK   Document 28-1    Filed 05/05/09   Page 43 of 54



 

 36 

subsume other remedies.  ‘When a statute limits a thing to be done 
in a particular mode, it includes the negative of any other mode.’ 
Botany Worsted Mills v. United States, 278 U.S. 282, 289, 49 S.Ct. 
129, 132, 73 L.Ed. 379 (1929). 
 

People’s, 425 F. Supp. at 484. 

The court also reasoned that when Congress vests enforcement responsibilities in the 

government agency with expertise in the particular area, agency enforcement should be regarded 

as exclusive.  In addition, the court noted that it disfavors the fragmented approaches to the 

problems in question which may result when the lower federal courts, lacking the agency’s 

expertise, respond to private actions. People’s, 425 F.Supp. at 492. Ultimately, the court 

concluded that HUD has a wide variety of sanctions to invoke against a recipient of Act-

generated funds, and there was no basis for the court to assume that the agency would not apply 

them in an appropriate case.  People’s, 425 F.Supp. at 493.   The Court noted: 

[T]he federal grants which sponsor these urban redevelopment 
programs are based on detailed and comprehensive plans, which, 
when fully implemented over the entire course of the program may 
entail substantial alterations . . .. To view, as courts responding to 
individual cases must, each alleged incident of discrimination in its 
own isolated context could lead to faulty conclusions. Because 
HUD has studied and approved each community’s long-term plan, 
it should be better equipped than the courts to determine whether 
the alteration or termination of a single segment of that plan will 
hinder realization of its long-range goals as set by the 
comprehensive plan.  Again, because the agency is well acquainted 
with said plan, it should have a  high degree of competence in 
discerning whether, within the context of the overall program, an 
individual incident represents the existence of . . . discrimination. 
 

People’s, 425 F.Supp. at 493.  Therefore, the court concluded that the HCDA did not endow 

plaintiff with a private remedy. See also Payne v. United States Department of Housing and 

Urban Development, 551 F.Supp. 1113 (S.D. Ohio 1982)(holding a plaintiff’s sole remedy is 

through the procedures outlined in 42 U.S.C. § 5311).   
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 Indeed, the Supreme Court has been especially reluctant to imply private rights in cases 

enacted under Congress’ spending powers.  See Guilford County Community Action Program, 

Inc. v. Wilson, 348 F.Supp.2d 548, 554-55 (M.D.N.C. 2004).  In Pennhurst State School & Hosp. 

v. Halderman, supra, the court explained that “[i]n legislation enacted pursuant to the spending 

power, the typical remedy for state noncompliance with federally imposed conditions is not a 

private cause of action for noncompliance but rather action by the Federal Government to 

terminate funds to the State.” Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 28, 101 

S.Ct. 1531, 1545, 67 L.Ed.2d 694 (1981). Since Pennhurst, the Court has remained reluctant to 

find that spending legislation gave a private right of action. Guilford, 348 F.Supp.2d at 555.  In 

fact, no court has found that the HCDA affords a private cause of action; instead, the exclusive 

remedy for violation of the HCDA’s provision rests with the statutory remedies contained in 42 

U.S.C. § 5311.  

 This case presents no reason to abrogate from the generally accepted premise that the 

there is no private cause of action for violations of the HCDA.  In fact, the same analysis and 

conclusions are true for this suit as was the People’s case. See also Chan v. City of New York, 1 

F.3d 96, 101-102 (2nd Cir. 1993) (holding the HCDA did not create a private right of action to 

the plaintiffs and, further, stating, “The mere fact that plaintiffs are intended beneficiaries of the 

statute does not mean that Congress intended the statute to grant them a private right of action to 

secure that benefit.”)  

Indeed, it has been over thirty years since the People’s case announced a prohibition of 

private suits under the HCDA, and Congress has done nothing to amend the HCDA to allow for 

a private cause of action.  Again, there is nothing in the legislative history or HCDA itself which 

would indicate in any way that Congress intended private citizens to pursue claims individually 
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under the Act.  See Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 100 S.Ct. 242, 

62 L.Ed.2d 146 (1979).  Finally, as the People’s court aptly noted, HUD is in the superior 

position to enforce the provisions of the HCDA, as HUD has hands-one, intimate knowledge of 

the grants and Action Plans at issue in this case.  Therefore, because there is no private cause of 

action under the HCDA, Plaintiffs claims against Rainwater for violating the HCDA must be 

dismissed.  

V. THIS CASE SHOULD BE TRANSFERRED TO LOUISIANA 

Pursuant to 28 U.S.C. § 1404(a), Defendant seeks transfer of this matter to the United 

States District Court for the Middle District of Louisiana, located in Baton Rouge, Louisiana, or 

alternatively, the United States District Court for the Eastern District of Louisiana, located in 

New Orleans, Louisiana.  The Court can consider this issue at any time, including before ruling 

on Rainwater’s motions to dismiss. Atfab v. Gonzalez, 597 F.Supp.2d 76 (D.D.C. 2009), citing 

Sinochem Int’l Co., Ltd. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 127 S.Ct. 1184, 167 

L.Ed.2d 15 (2007).  

A. Standard for Change of Venue Under 28 U.S.C. § 1404(a) 

Section 1404(a) of Title 28 of the U.S. Code permits the Court to transfer this case to 

“any other district or division where it might have been brought” for the “convenience of parties 

and witnesses, in the interest of justice.” 28 U.S.C. § 1404(a); Piper Aircraft Co. v. Reyno, 454 

U.S. 235, 253, 102 S.Ct. 252, 70 L.Ed.2d 419 (1981).  In analyzing a motion to transfer, a court 

must first determine whether the action could have been brought in the district to which transfer 

is sought. Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 29, 108 S.Ct. 2239, 101 L.Ed.2d 22 

(1988), citing Van Dusen v. Barrack, 84 S.Ct. 805, 376 U.S. 612, 613, 11 L.Ed.2d 945 (1964). 

The Court must conduct a case-by-case analysis, balancing the private interests of the parties and 
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public interests such as efficiency and fairness. Id. at 29; Atfab v. Gonzalez, 597 F.Supp.2d 76 

(D.D.C. 2009).  

In conducting its interests analysis, when, as here, the plaintiffs’ choice of venue appears 

to relate solely on the federal agency defendant’s (HUD) presence in Washington D.C., a court 

should carefully consider whether venue is proper. Cameron v. Thornburgh, 983 F.2d 253, 256 

(D.C. Cir. 1993) (holding “[c]ourts in this circuit must examine challenges to . . . venue carefully 

to guard against the danger that a plaintiff might manufacture venue in the District of Columbia. 

By naming high government officials as defendants, a plaintiff could bring a suit here that 

properly should be pursued elsewhere.”).  This standard of close scrutiny has resulted in courts in 

the District of Columbia invoking their transfer authority under § 1404(a) and transferring cases 

to a district having a closer connection to the parties’ dispute.  See Al-Ahmed v. Chertoff, 564 

F.Supp.2d 16, 19 (D.D.C. 2008)(“[W]hen the only real connection [the] lawsuit has to the 

District of Columbia is that a federal agency headquartered here is charged with generally 

regulating and overseeing the [administrative] process, venue is not appropriate in the District of 

Columbia.”).  

B. The Middle District of Louisiana is a More Convenient and Appropriate 
Venue for This Suit 

 
This case should be transferred pursuant to 28 U.S.C. §1404 to the Middle District of 

Louisiana.  The LRA is domiciled by statute and located in Parish of East Baton Rouge, located 

within the United States District Court for the Middle District of Louisiana (“Middle District”). 

La. Rev. Stat. Ann. § 49:220.4.   Defendant Paul Rainwater’s office and residence is in Baton 

Rouge, Louisiana.  Further, most, if not all, of LRA’s witnesses and documents are located in 

Baton Rouge, Louisiana, in the Middle District. The challenged formula was designed in Baton 
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Rouge. Of the five named Plaintiffs, one currently resides in Baton Rouge, Louisiana. 

(Complaint, ¶ 13.)     

The only link between this action and the District of Columbia is that the offices of co-

defendant, HUD, are located in the District of Columbia, along with the offices for Plaintiffs’ 

lead counsel.  There are no other ties to this District.  The events giving rise to Plaintiffs’ 

Complaint, such as the processing of their Road Home grant applications, the creation of the 

formula used in awarding the Road Home grants, and the disbursing and calculating of funds 

relative to the Plaintiffs’ grant applications, all occurred in the State of Louisiana, principally in 

Baton Rouge, Louisiana, located in the Middle District.  The Middle District is a far more 

appropriate forum for this case than the District of Columbia, and the interests of justice support 

transfer at this initial stage of this action.  

C. This Action Could Have Been Brought in the Middle District of Louisiana 

This case is governed by the general venue statute, 28 U.S.C. § 1391, which establishes 

default rules for venue that apply to federal lawsuits where underlying statutes do not specify 

venue rules.  Under § 1391, there are three possible bases for venue for claims against federal 

government officials and/or or agencies. They include: (1) where a defendant in the action 

resides; (2) the district where a substantial part of the events (or omissions) giving rise to the 

claim occurred; or, (3) where “the plaintiff resides, if no real property is involved in the action.” 

See 28 U.S.C. § 1391(e).  

As a threshold matter, under § 1391, Plaintiffs clearly could have brought this case in the 

Middle District or the Eastern District of Louisiana.  Defendant Paul Rainwater and the LRA 

reside and are domiciled in Baton Rouge, Louisiana, in the Middle District of Louisiana. Second, 

a substantial part, if not all, of the events giving rise to the Plaintiffs’ claims occurred in the 
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Middle District of Louisiana at the offices of the LRA.  The LRA was created by Louisiana 

government and statutory law. The challenged LRA action plan and formula were created in 

Baton Rouge, Louisiana.  The Road Home program was created and implemented in Louisiana. 

Plaintiffs’ Road Home grant applications were processed in Baton Rouge, Louisiana, in the 

Middle District.9  The funds were distributed by the LRA in Baton Rouge, Louisiana, in the 

Middle District.  The approval and/or denials and/or appeal decisions for Plaintiff’s Road Home 

grant applications were made in Baton Rouge, Louisiana, in the Middle District.  In sum, the 

Road Home grant program and the adjudication of Plaintiffs’ Road Home grant applications at 

issue in this action all took place in Baton Rouge, Louisiana within the Middle District. Finally, 

one of five named Plaintiffs the plaintiffs reside in the Parish of Baton Rouge, located in the 

Middle District.  No Plaintiffs reside outside the State of Louisiana, or specifically in the District 

of Columbia. Accordingly, under 28 U.S.C. § 1391 venue is proper in the Middle District of 

Louisiana, or alternatively in the Eastern District of Louisiana.   

D. Private Interests Favor Transfer of This Case to the Middle District of 
Louisiana 

 
Private interests favor transfer of this case to the Middle District of Louisiana. Such 

interest factors typically include: (1) the parties’ choice of forum; (2) where the claim arose; (3) 

the convenience of the parties; (4) the convenience of the witnesses, particularly if important 

witnesses may be unavailable to give live testimony in one of the trial districts; and, (5) the ease 

of access to sources of proof.” Atfab, supra, 597 F.Supp.2d at 80, citing, Montgomery v. STG 

Int'l, Inc., 532 F.Supp.2d 29, 32-33 (D.D.C. 2008).  Each of these factors weighs in favor of 

transferring this case to the Middle District, or alternatively, the Eastern District of Louisiana.  

                                                
9The properties for which the grants were sought are all located in the Parish of Orleans, within the Eastern 

District of Louisiana. 
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In this case, Plaintiffs’ choice of forum deserves little deference. Although courts 

generally accord deference to a plaintiff’s choice of forum, such deference is weakened when the 

forum chosen is not the plaintiff’s home forum and most of the relevant events occurred 

elsewhere. Id. citing Hunter v. Johanns, 517 F.Supp.2d 340, 344 (D.D.C. 2007); see also Kafack 

v. Primerica Life Ins. Co., 934 F.Supp. 3, 6-7 (D.D.C. 1996) (granting transfer when “the 

material events that constitute the factual predicate for the plaintiff's claims occurred” in the 

transferee district); See also,  Islamic Republic of Iran v. Boeing Co., 477 F.Supp. 142, 144 

(D.D.C. 1979) (holding plaintiff's choice of forum is accorded “diminished consideration” where 

the forum “has no meaningful ties to the controversy and no particular interest in the parties or 

subject matter.”).  In this case, none of the named Plaintiffs reside in the District of Columbia.  In 

fact, all five Plaintiffs reside in the State of Louisiana, either the Middle District or Eastern 

District of Louisiana.10  Defendant Rainwater and the LRA are located in the Middle District. 

Most, if not all, of the relevant events concerning Plaintiffs’ Road Home grant applications and 

grant awards took place in Baton Rouge, Louisiana.  The only “residential” link in this litigation 

to the District of Columbia  is the office location of HUD and Plaintiffs’ counsel.  This is 

insufficient to support litigation of this case in the District of Columbia.   

Additionally, the Middle District has strong connections to Plaintiffs’ case.  Primarily, 

Plaintiffs’ claim arose from alleged acts occurring in the Middle District.  The LRA was created 

and is located in the Middle District, the Road Home grant program was implemented in the 

Middle District and Plaintiffs’ Road Home applications were processed in the Middle District.  

Finally, the Middle District (or the Eastern District of Louisiana) is more convenient that 

the District of Columbia. Again, the Plaintiffs are located in Louisiana.  Defendant, the LRA, and 

                                                
10Plaintiff Gloria Burns resides in Baton Rouge, Louisiana; Plaintiff Rhonda Dents resides in New Orleans, 

Louisiana; Plaintiff Almarie Ford resides in New Orleans, Louisiana; Plaintiff Daphne Jones resides in New 
Orleans, Louisiana; Plaintiff Edward Randolph resides in Luling, Louisiana. (See Complaint, ¶¶13-17.) 
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its employees are all located in Baton Rouge, Louisiana. Documents and materials concerning 

Plaintiff’s Road Home grant applications are located in Baton Rouge, Louisiana, in the Middle 

District.  

E.  Public Interests Favor Transfer to the Middle District of Louisiana 

Public interests also favor transfer of this case to the Middle District, or alternatively, the 

Eastern District of Louisiana.  Public interest considerations include: the transferee district’s 

familiarity with governing laws, relative congestion of the calendars of the potential transferee 

and transferor courts, and local interests in deciding local controversies at home. Atfab, supra. 

597 F.Supp.2d at 83, citing Liban v. Churchey Group II, L.L.C., 305 F.Supp.2d 136, 143 (D.D.C. 

2004).  The Middle District of Louisiana is presumed to be equally familiar with the federal laws 

governing the Plaintiffs’ claims. Atfab, 597 F.Supp.2d at 83.  There is no evidence Plaintiffs’ 

case would proceed more quickly in the District of Columbia. Finally, the Middle District has a 

stronger local interest in resolving this matter.11  Plaintiffs are challenging the LRA’s formula 

and action plan, both created in Louisiana; the LRA’s alleged decisions affected all Louisiana 

citizens - no citizens of the District of Columbia were involved; the controversy stems from the 

impact of Hurricanes Katrina and Rita on the State of Louisiana; and the controversy relates to 

the valuation of properties all of which are located in the State of Louisiana. Simply stated, there 

are no significant ties to the District of Columbia and this District has no local interest in 

resolving this case. See Abusadeh v. Chertoff, 2007 WL 2111036, at *8 (D.D.C., July 23, 2007) 

(“[T]here is a local interest in having localized controversies decided at home.”)  The case 

                                                
11To determine whether a controversy is local in nature, courts can consider a “wide variety” of factors, 

including, but not limited to, where the challenged decision was made, whether the decision directly affected 
citizens of the transferee state; the location of the controversy; whether the issue involved federal constitutional 
issues or local property laws; whether the controversy involved state law issues, whether the controversy has 
national significance and whether there was personal involvement by a District of Columbia official.  Atfab, supra at 
84, citing Otay Mesa Property L.P. v U.S. Department of Interior, 584 F.Supp.2d 122, 126 (D.D.C. 2008). 
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involves Louisiana residents and parties. It involves Louisiana Recovery Authority and the 

Louisiana Road Home Program.  It involves Louisiana properties.  It is a Louisiana controversy 

that would be better resolved by a court in the State of Louisiana.  Accordingly, Defendant’s 

motion to transfer this action to the United States District Court for the Middle District of 

Louisiana (or alternatively, the United States District Court for the Eastern District of Louisiana) 

pursuant to 28 U.S.C. § 1404(a) should be granted.  

 

Respectfully submitted, 

 
/s/ Renee Culotta     
A.J. KROUSE (La. Bar #14426) 
RENEE CULOTTA (La. Bar #24436)  
SUZANNE M. RISEY (La. Bar #25488) 
FRILOT L.L.C. 
1100 Poydras Street, 37th Floor 
New Orleans, LA  70163 
Telephone: (504) 599-8016 
Facsimile: (504) 599-8116   
akrouse@frilot.com  
rculotta@frilot.com 
srisey@frilot.com  
 
And 
 
TIMOTHY E. HEFFERNAN (D.C. Bar #422923) 
WATT, TIEDER, HOFFAR & 
FITZGERALD, L.L.P. 
8405 Greensboro Drive, Suite 100 
McLean, Virginia  22102 
Telephone: (703) 749-1000 
Facsimile:  (703) 893-8028 
theffern@WTHF.com  
 
 
ATTORNEYS FOR PAUL RAINWATER, 
EXECUTIVE DIRECTOR OF THE LOUISIANA 
RECOVERY AUTHORITY 

 

Case 1:08-cv-01938-HHK   Document 28-1    Filed 05/05/09   Page 52 of 54



 

 45 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on  May  5 , 2009, a copy of the foregoing document was filed 

electronically via the Court’s ECF system, through which a notice of the filing will be sent to:   

Joseph Marc Sellers, Esq. 
Daniel Tenny, Esq. 

Llezlie Lloren Green, Esq. 
Cohen Milstein Sellers & Toll, PLLC 

1100 New York Avenue, NW, Suite 500 
Washington, DC 20005-3934 

(202) 408-4600 
jsellers@cmht.com 
dtenny@cmht.com 

lgreen@cohenmilstein.com 
 

Damon T. Hewitt, Esq. 
Debo P. Adegbile, Esq. 

Matthew Colangelo, Esq. 
ReNika C. Moore, Esq. 

NAACP Legal Defense & Educational Fund, Inc. 
99 Hudson Street, 16th Floor 

New York, NY 10013 
(212) 965-2200 

dhewitt@naacpldf.org 
dadegbile@naacpldf.org 

mcolangelo@naacpldf.org 
rmoore@naacpldf.org 

 
M. Lucia Blacksher, Esq. 

Greater New Orleans Fair Housing Action Center 
228 St. Charles Avenue, Suite 1035 

New Orleans, LA 70130 
(504) 208-5050 

lblacksher@gnofairhousing.org 
 

Attorneys for Plaintiff 
 
 
 

(continued)
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James D. Todd 
U.S. Department of Justice 

20 Massachusetts Ave., N.W. 
Washington, D.C.  20001 

(202) 514-3378 
james.todd@usdoj.gov 

 
Attorney for U.S. Department of 

 Housing and Urban Development 
 
 
 
 
      /s/ Renee Culotta     
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190375-1 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

GREATER NEW ORLEANS FAIR HOUSING ) 
ACTION CENTER, et al.    ) 
       ) 
 Plaintiffs,     ) 
       ) No. 1:08-cv-1938-HHK 
  v.     ) 
       ) 
U.S. DEPARTMENT OF HOUSING AND   ) 
  URBAN DEVELOPMENT, et al.,   ) 
       ) 
 Defendants.     ) 

 
 

ORDER GRANTING DEFENDANT PAUL RAINWATER’S MOTION TO DISMISS  
 
 Before this Court is the Motion to Dismiss for lack of subject matter jurisdiction and 

failure to state a claim upon which relief can be granted filed by Defendant, Paul Rainwater. 

After considering Defendant’s motion, statement of points and authorities in support thereof, and 

the entire record herein, it is hereby ordered that the Motion to Dismiss filed by Defendant, Paul 

Rainwater, is GRANTED. 

IT IS FURTHER ORDERED that Plaintiffs’ Complaint against Defendant, Paul 

Rainwater, is hereby DISMISSED with prejudice.  

 

Dated: ____________________ 

 

             
      HENRY H. KENNEDY 
      United States District Court Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

GREATER NEW ORLEANS FAIR HOUSING ) 
ACTION CENTER, et al.    ) 
       ) 
 Plaintiffs,     ) 
       ) No. 1:08-cv-1938-HHK 
  v.     ) 
       ) 
U.S. DEPARTMENT OF HOUSING AND   ) 
  URBAN DEVELOPMENT, et al.,   ) 
       ) 
 Defendants.     ) 

 
 

ORDER GRANTING DEFENDANT PAUL RAINWATER’S MOTION TO TRANSFER  
 
 Before this Court is the Motion to Transfer venue filed by Defendant, Paul Rainwater. 

After considering Defendant’s motion, statement of points and authorities in support thereof, and 

the entire record herein, it is hereby ordered that the Motion to Transfer filed by Defendant, Paul 

Rainwater, is GRANTED. 

IT IS FURTHER ORDERED that this matter is hereby transferred to the United States 

District Court for the Middle District of Louisiana, located in Baton Rouge, Louisiana.  

Dated: ____________________ 

 

             
      HENRY H. KENNEDY 
      United States District Court Judge 
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