Case 1:03-cv-08331-CM Document 89 Filed 12/05/07 Page 1 of 30

USDS SDNY
UNITED STATES DISTRICT COURT DOCUMENT |
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
- X DOC #: ]
JOBIE O., DATE FILED: __i+/3]= ]
Plaintiff,
-against- 03 Civ, 8331 (CM)

ELIOT SPITZER, in his ofticial capacity
as Governor of the State of New York, et al.,

Delendants.

DECISION AND ORDER DISMISSING THE AMENDED COMPLAINT FOR LACK OT
SUBJECT MATTER JURISDICTION, AND, IN THE INTEREST OF JUDICIAL ECONOMY,
GRANTING LEAVE TO SUBSTITUTE AN APPROPRIATE NAMED PLAINTIFF AND
MOVE FOR CLASS CERTIFICATION WITHIN NINETY DAYS

McMahon, J.:

Plaintiff has moved for class certification under Rule 23 of the Federal Rules of Civil
Procedure, alleging that New York State officials have failed to provide sufficient community-
based treatment alternatives to incarceration for mentally ill, chemically addicted ("MICA™)
parole detainees. in vielation of Title Il of the Americans with isabilitics Act {TADA™). 42
U.S.C. § 12132, and Section 504 of the Rehabilitation Act of 1973 (*Rehabilitation Act’™), 29
U.S.C. § 794, Plaintiff requests declaratory and injunctive relicf, and secks certification of a
class of “individuals with a sertous and persistent mental illness and a history of substance abusc
(including alcohol abuse) who are {(a) incarccrated at State expense in New York City jails as
parole detainees and (b) awailing an opening in a MICA program.” (Am. Compl. §29.)

Defendants oppose this motion on the grounds that plaintiff lacks standing, and that he fails to
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satisly the requirements for class treaiment under Rule 23.

For the reasons stated below, plaintiff's ¢laim is dismissed for lack of standing. As a
tesult. this cotrt has no occasion to address the partics” argurents regarding elass certification
undor Rules 23¢a) and 23b)21 In the interest of judicial cconomy. however, this court grants
leave to substitute an appropriate named plaintiff who has standing to seek injunctive relief and
1w move again for class certifieation, within ninety days. 1f no such plaintiff is found, or no such

motion s made, within the preseribed period. the Court will dismiss the case.

Pracedural History

This case was filed in Qotober 2003 by Willlam G, and Walter W., both of whom bad 2
history of substance abuse and mental 1ilness and were designated for a treatment disposition of
their alleged parole violations, (Dt #1.) In certain instanves, State officials will determine that
participution in a teatvent program s preferable 1o a prison sentence for a parole violator. {Am.
Compl. § 5. This derermination is somctimes known ag “diversion.” According to the
complaint. Mr. G. and Mr. W spent months incarcerated at Rikers Island while awaiting
placement in a "MICA program,” Lo, a program that serves and treats mdividuals sulfering from
mental Hiness and chemical addicton and ofibrs supervised housing, (Am. Compl. 992, 4.)
Mew York oflers two general types of MICA programs: community residences, and supported
housing. MICA community residences house and provide day treatment 1o individuals whe have
both mental iliness and a history of substance abuse; supporled housing programs place
mdividualy in integrated community housing (i.c., housing that includes peeple without mental

disabnlities). and provides individualized treatmient services such as MICA day treatment, {(Am.
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Compl. ¥¢ 31.34 3

Judge Richard €, Casey denied defendants’ motion to dismiss on August 11, 2003, Five
months fater, on January 18, 2006, defendants finally filed an answer to the complaint. {Dkt.
#13. 18.) By that ime. Mr. (3. and Mr. W. wore no longer viable class plaintiffs. Plaintiffs’
caunsel did not knew the whereabouts of Mr, W, (there was un ouistanding warrant for his
arrest), and My, G had chosen o withdraw from the action. {(Angust 8, 2007 Declaration of
Joanne Skolntck ("Skolnick Decl™} & 35 April 18, 2006 Letter to Court from Defendants). In
additional plaintifts although they have known since November 2005 of their need 1o do 867

By stipulaiion executed by both parties on June 12, 2006, and filed with the Courton
June 16, three new plaiatiffs — Jobiz O, Sabrina 1, and James S, - iptervened In this aetion in
place of Wilham G. and Walter W. {Dku #31) But the new plaintif{s did not move for class
cortification. Instead, frora roughly June 2006 until July 2007, plaintifis sought sanetions against
tormer Governor Pataki for glicpedly failing (o respond o discovery requests. That application
was ultimately demed by this Court on July 10, 2007 {3kt #64). shortly after | ook over the case
from the late Sudge Casey,

Two of the three inwrvenors James 8. and Sabrina J. — turned out not to be viable
plaintifs in this case ard their claims were voluntarily withdrawn by Notices of Dismissal dated

Julv THand July 17, 20070 (Dke #63, 66.) Thercfore, on July 3. 2067 — more than a year after

' Rabrina J.. 2 parcle violator. had a final parole revecation bearing on June 8, 2006, in which
she was rovoked and restored 1o 2 residential medical and substance gbuse freatment program called
“Protest Samaritan” (Skoinick Becl, § 6.3 Jamey S, also a parole violator. was relcased 1o g
temporary residence in Fuly 2006 afier his parole violation warrant was lifted and the declaration of
his delinquency was cancelled, On orabout August 30, ZO06, Mr. 5. absconded while being escorted

3
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the new plaintiffs had intervened by stipulation - an amended complaint was filed, containing
allegations specific only 1o Johie Q. (Dkt. #6062}, although the thrust of the compiaint did not
change.

Three weeks later, on July 25, 2607, the lone remaining plaintiff, Jobic O, filed g motion

for elass certification, Two days later, delendanis answered the amended complaint,

Jobie O.'s Allegations

Jobie O. has a history of psychiatric illness and substance abuse. Following a lerm of
imprisonment for attempted burglary. Mr. O, was paroled on or about May 6, 2005, Plainti{f’
“henefited from the supportive envirenment and services” provided by the Community-Oriented
Re-Fniry Program prior to his release {Am, Compl. 9 15}, but after his sisier died, he started
using drugs again, and he was arrested in Decombor 20038 on a parele violation warrant.
According 1o the Amended Complaint, Mr O, was identified by defendant New York Swic
[Hvision of Parole as a viable candidate for community treatment as an alternative to
incarceration [or his parole violation, Four months later, in early April 2006 — while still at
Rikers tsland - Mr, O, was referred 10 the Federated Employment and Guidance Services
("F1:O87) NYC Link Program. which assists mentally i inmates with finding placements
residential treaiment facilities and other programs.

‘The Amended Complaint siates that plaintiil’s case worker attempted 1o find a residential
MICA placoment lor Mr, O, but was unabic 1o do so. On June 8. 2006, an administrative law

judye tsued g decision restoring plaintiff o the FROS NYC Link Program under the supervision

10 2 residenilal treatment program and could not be located, {Skolnick Decl. €9 11413

4
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of plaintiff’s case worker. Plainti(f was released on Junc 21. 2006, with instructions that he be
reterred to an appropriate housing and services programs. (Steinberg Decl. Ex. 5; 10/15/2007
Skolnick Letter.)* He was placed in a “New Beginnings™ residence and in a MICA day treatment
program called the “Bowery Residents” Committee:™ he did not receive a MICA residential
placement.

Plaintift ¢laims that he continued to seek his case worker’s assistance 1o finding a more
suitable MICA treatment program (i.c., a residential program), but to no avail. Mr. O,
decompensated again, and in December 2006, he was arrested and sent to Rikers for violating his
parole. (Am. Compl. 4* 18-19.) Plaintiff plcaded guilty to the charge of failing to report to his
parole officer. According to the Amended Complaint, he did this rather than wait as a parolc
detainee for an appropriate placement, 1n hope that he would get a residential MICA placement
upon his release from prison. (Id. % 19.) Jobie O. then began serving a twelve month sentence at
Great Meadow Correctional Facility in Comstock, New York, where he remained at the time he
moved for class certification and (as far as the Court knows) remains today (though he should be
released imminently).

Plaintift alleges discrimination on account of his mental disability. He claims that
appropriate treatment programs arc widcly available for parole detainees with only substance
abuse problems who are deemed suitable for diversion, whereas suitable MICA programs arc
scarce and unavailable for similarly situated parole detainees with co-occurring mental illnesscs.

{Am. Compl. ¥ 1. 3.6.) Itis on this basis that plaintiff seeks class-wide injunctive and

* PlaintitT s releasc tollowed hard on the heels of his substitution as a named plaintiff, which
this Court dates from the day plaintiff’s counsel tiled the signed stipulation with the court (June 16,
2006), rather than the day that stipulation was “so ordered™ by Judge Casey (June 26, 20006),

2
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declaratory relief under the ADA and the Rehabilitation Act.

Discussion
Standing and Mootness Doctrinex
Article H1 to the U8, Constitution limats the jurisdiction of the [ederal courts 1o "actual

-cases” and ‘vontroversies, " Allen v, Wright, 468 U8, 737, 730 (1984). The Supreme Court has

developed several docirines related to this "case or controversy” requirement, foremost among

them being the doctrine of standing. which reguires: {1) that the plaintiff sullers an fnjury-in-fact
or the threat of injury; (2} & causa) cottnection between piaintiff' s injury and defendant’s wctions;
and (3} likelihood that plaingff™s injury will be redressed by the requested relicf. See, ez, Lujan

v, Defenders of Wildlife, 504 U8, 353, 361 (1992). Jurisdiction is a threshold issue that “cannot

be waived by the parties por fgnored by the cowrts,” California v. LaRue, 409 U8, 109, 113 n3

(1972}, If there is ro justiciakic case or controversy, the court Jacks subject matter jurisdiction

and has no authonty 1o act. See, ¢, Uniicd States Parcle Comm n v, Geraghly, 443 1.8, 388,

395 (1980,
For g federal court to have jarisdiction over g ¢laim, a named plaintifl must have standing

with respect (0 that claim. ¥illage of Arlington Heights v, Metropoelitan Hous, Dev, Corp,, 429

VR 2Z52, 263-64 {1977 'To sutisfy the “case or controversy” reguircment of Articie 1, the
aamed plamtiff must sulter from an actual or threatencd injury which is “distinet and palpable.”

see Javhory v. New York State Dep't of Educ.. 131 F.3d 326, 329-38 {2d Cir. 19973, and in order

to represent a class, the named plainti!f must personally have standing 1o Htigate his own claim,

See Simon v, Bastern Ky, Wellure Riphts Org. 426 US, 26, 40 1,20 (1976); Warth v. Se¢ldin,
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422 U.S. 490, 502 (1975): Salsitz v. Peltz, 210 F.R.D. 95, 99 (S.D.N.Y. 2002). Thus, if Jobie Q.

lacks standing, this Court lacks subject matter jurisdiction to entertain the class relief requested

in this action. See Whitmore v, Arkansas, 495 U,S. 149, 145-55 (1990); Shain v. Ellison, 356
1".3d 211. 215 (24d Cir. 2004).
Even if Article [II's ~constitutional minima are satisfied, a court may ncvertheless deny

standing for prudential reasons.” Lamont v. Woods, 948 F.2d 825, 829 (2d Cir. 1992); see

Warth, 422 1.8, at 500-01. The prudential “mootness” doctrine assesses whether a litigant’s
stake in the outcome of the casc or controversy continues throughout the life of the lawsuit. See

Geraghty, 445 U.S. at 396-97; Cook v. Celgate Univ,, 992 F.2d 17, 19 (2d Cir. 1993). The

general rule is that “a case 1s moot when the . .. parties lack a legally cognizable interest in the

outcome.” County ot Los Angeles v. Davis, 440 U.S. 625, 631 (1979} (quoting Powell v.

McCormack. 395 U.S. 486, 496 (1969) (internal quotation marks omitted)); Comer v, Cisneros,

37 F.3d 775, 798 {2d Cir. 1994}, As this Court has stated: “The required legally cognizable
intcrest has . . . been described as a requirement that plaintiff have a *personal stake' in the
litigation. . . . Without such a personal stake, a court lacks subject matter jurisdiction and the case

must be dismissed.”™ Wilner v. OS] Collection Servs., Inc.. 198 I.R.D. 393, 395 (S.D.N.Y. 2001)

{quotation and citation omitted).

Special concerns exist with regard to class action mootness, and the Supreme Court
focused on these problems — including the timing of class certification — in a series of decisions
in the mid-1970"s. Comer, 37 F.3d at 798 (citing. inter afia, Sosna v. lowa. 419 11.5. 393 (1975),

Gerstein v. Pugh, 420 US, 103 (1973), and Board of Sch, Comm’rs of [ndianapolis v. Jacobs.

420 U.S. 128 (1975) (per curiam)). As a general rule, if the named plaintifl”s claims become
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moat prior to class certification, the entire action becomes moot and the case is dismissed. See

Jacobs, 420 U.S. at 129-307 Swan v. Stencman, 635 F2d 97, 102 n.6 {2d Cir. 1980} Wilner, 198

P R.D. at 395 Butif the class is certified before the named plaintiffs claims becore mool, he
may continue to represent the class, even though his own claims later becomes moot. See, e.g..

County of Riverside v. Mclaughlin, 500 118, 44, 31-52 (1991} Gerstein 420 U 5 at 110 a 1L

There are three familiar exceptions (o the genwral rule; class action claims may survive a
mootness challenge if they become moot because (&) the defendant voluntarily ceases the mjury-
causing conduct inan attemp! 1o ovade judiciad scrutiny: (b) the claims are inherently transitory;
or €2 the clalms are capable of repetition. vot evading judicial review. See Prayis, 440 LS. &

Voluntary Cessation. Both the Supreme Court and the Second Clreuit have considered
the defendant’s role in moating a plaimifts claims prior to cerfificalion, soting the potential for
abuse H defendants can strategicaily mool a putaive clasy representative’s standing. See, e.g.,

deposit Guarantee Nat'! Bank v, Roper, 445 U.S. 326, 335 {1980); White v. Mathows. 559 F.24d

52,857 {2d Cir, 1977), The veluntary cessation exception to the mootness dociring stems from
the principle that & party should not be able to alter its behavior or practices temporarily wn order

Naovelty, Inc. v. City of Waykesha, 331 U8, 278, 384 & n | (2001 iciting, inter vlia. Gwaliney

of Smithfield, Lid. v. Chesapeake Bay Foundation, Inc. 484 U5, 49, 66-67 {1987)). As the

Suprerne Court noted in Roper, the voluntary cessation exception :s significant m the class action
context because iU would be “contrary 1o sound judicial adnimstration” i judicial review of

challenged conduct conld be prevented “simply because the defendant has sought to “buy off” the
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individual private claims of the named plaintiffs.” 445 (.S, at 339, The Court explained:
“Requiring nrultiple plaintiffs to bring scparate agtions, which effectively could be “picked oft”

by a gefendant’s tender of judgment before an affirmative ruling on class certification could be

n

obtained. obviously would Fustrate the objoctives of class actions ... )7 14,

Inherently Transitory Claims, “Some claims are so inherendy transitory that the trigl
court wil net have even enough Bme 1 rale on a motion {or class certitication before the
Pugh, 420 1.5, 103 {1975}, In Gerstein, prisonces brought a class action challenging proteial
detention procedures and seeking declaratory and injunctive relief, The Supreme Court noted rhe
asual rule that termination of the named plaintiff’s claim will not necessarily moot the action, as
iong as the named plaintit had a Hve claim when the distnet cour certified the class, See

Gerstein, 420 U8, at 110 n 1L In Gerstein, however, the record did not indicate whaether any of
found the action not moot, cmphasizing the transitory character of the claims: Pretnal detention
13 by nature temporary . ... {5 by no means certain that any given individual, namwed as
plainfiil, would be in pretrial custody leng enough for g districr judge to certify the class.”™ I,
{internal citations omitted). Indeed. some injuries are so temporary that the plaintiff might not

even have an oppeortunity to move for ¢lags cevtification. €7 Monaco v. Stone. 187 F.R.D. 50,

36,60 (E.D.N.Y. 1999) {finding not moot plaintifts’ claims challenging statutory scheme for
Inveluntartly commitment of criminal delendants, noting that the civitl commitment
determination must oot within iy seveniy-two hour poriod)

In Sosna v. lowa. the plaintifl, whose divoree petition had been dismissed under & staw
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slatute that required one year of state residency prior w filing a diverce petition, brought a class
action seeking 1o have the durational residency requirement declared unconstitutional. See¢ 419
1.8 21393, The Supremce Court held that, while the claim had become moot as to the named
plardift (because more than a vear had passed and the Sate would not agatn enloree the
durational residency requirement apaingt her}, the case ®. . | dogs a0t inexorably become moot”
due o the revolution of the named plaintitfs claims, To hold otherwise would "pormita
significant ¢lass of federal claims 1o remain unredressed {or wani of a apokesman who could
2iain a personal adversary position throughout the course of the Blgetion” K «t 40102 & n.0,
The Court noted, however, that its mootness determination was affected “signifivanthy’
by the fact that the district court had already certified the ¢lass, conforting upon the unnamed

plaintiffs a “legal status separate from the interest asseried by Ithe named plaintift].” Id, at 399,

a named plaintiff who has a live case or controversy - not only at the time the complain is filed,
but also at the time the class action is certified by the district court, see infra — with the practical
gitticodtios that can arise in the class action context, See id, at 402,

Capable of Repetition, Yet Evaidiag Review. The voluntary cessation and inherently
transtiary claims Oxceptions can be thought ol as subsets of & broador exception to mootness for
cases that are “capable of repetition, vet evading review.” See Geruphty, 445 U8 a1398 n 6,
The ~capuble of repetition. yet evading review” doctrine traditionally applies where a plaintiff's

personal stake becomes moot, but where the claim may arise again with respect (o that plaintiit.

Id. gt 398 {citing, fnfer alia, Southern Pac. Torminal Co v Intersiate Commerce Commen, 219

118 498, 315 (19111, Though developed cutside of the class avtion context, this doctrine has

16
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heen applied in the ¢lass action context as well. See id,; see afso Rog v, Wade, 410 US. 113,

3-23 (1973) {stating that “pregnancy often cames maore than once to the same warman,” and

1

3

that pregnaney “provides a classic justification for a conclusion of nonmootness” because it is

A

truly “*capable of repetition, yet evading review’™).

Application of all theee moolness exceplions requires an intensely factual and situational
J 1 3

inguiry. As the Court stated i Sesnn, in cases where the named plaintit?™s claims become moot
before the distrer court can reasonably rude on a certification motion, whothor cortification of the
¢lass should relute buck 10 @ time when the named plaintiiY had » Hive claim “depend|s] upon the
circumstances of the porticular case and especialhy the reality of the ¢lahm that otherwise the
wssue would evade roview.” Sesna, 419 118, at 442 .11 femphasis added).

The question raised by defendants” opposition to plaint{l™s motion for class certification
is whether Jobie O.s claim fails within the exceptions o the general rule for mootness, On the
facts and circumstances of this particular case, | conclude that application of a mootness
exception Is not warranied, Jobie O. did not have a Live case or controversy when he moved for
class certification in July 2007, Atthat time. he was not awaiting diversion into o MICA
program, not was by mearcerated ina Now York Onty jash o facl, e had been out of Rikers
Island for more than a vear when he filed bis motion for clusy certilication, having been released
for @ treatment disposition m Jane 2006, shortly after he inmtervened, Following his release, lobic
{3, was actually placed i a MICA day treatment program, but he claimed that program was
iadlequate, and g community residennal program would be more appropnate for hirn, Yet Mr,
O. did not move for class certification during the months that his injury arguably continued while

he was receiving allegedly inadeguate treatment. Rather. Mr. O, filed his motion for class

B
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vertification several months mito hig one-year sentence in state prison (for violating his parvle

after recidivating in late 2006)— long after his ¢laim had become moot,

Valuntary Cessation

The parties do not contend that the voluntary cossation exceplion applics, and there is oo
indication that defendants strategically released Mr Q. fram incarceration in hue 2006 with the
intent of moeoting his claims betore he could reasonably move Tor class cortification, Thus, the
presert action does not fall wador this oxception 1o mootness, which addresses claims that are
“eapable of ropctition, vet ovading review” due o affirmative steps takoen by a doetendant. See,

¢ g, Southern Pac. Termina, Co, 219 US, ar 515; Comer, 37 F.5d a 804,

Inherently Transitory Claims

To prevent the manifest injustice of dismissing as moot claims that might never have a
chanee 1o be Hitigated fully, the courts have developed a doctrine whereby the certification of a
class (the point at which the mootness of the named plaintiff’s claim ordinarily ceases 1o matier
for subject mater jurisdiction purposcs. see Gersiein, suprad. “relates back” 1o the filing of the
complaint. Jobic O seeks to apply that doctrine 1o this case,

Plaintit'is correct that, inthe contoxt of a putative class action invelving ansitory
claims, even i} the named plainB s clann has become mooet, a decistan on class centification cun
relate back to the filing of the camplaint and he may continue to reprasent the cluss, (See PL
Reply Mem. at 5.) Heowever, this “relation back™ docirine ordinarily applies where tho named

plaintif{l"s ¢laims become moot afier the named plaintitf moves for ¢lass certification but before
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the class is certified— not where a motion for ¢lass cerlitication had yet to be filed due o the

plaintiff’s delay. See Weiss v, Regal Collections. 385 F.3d 337, 347 (3d Cir. 2004) (noting that

“most of the cases applying the relation back doctrine have denc so after a motion to certify the
class has been filed™)

This Court has been cited to several cases — and has focated many others — in which the
relation back doctrine has been applied o prevent mootness in the class action context. I alf of

.

those cascs — exoept for the rare case where the injury is so transitory that the plaintiff might not
platntiffs’ claims became moct affer the [ing of the motion for class certification, but before the
class was centified, cither because the count could not reasonably be expected o rule on the
motion before the claims became moot. or because the cournt erroncously faled to cortity the
class while the claims wore still live

This “relation back” principle s tllustrated 1n Unied States Parole Commission v,

Supreme Court created an excephion o the rule that an action 15 moot if the named plaintift’s
claims become moot before a class is cortifiod, 445 U8, a1 404-03, Geraghty was a prisoncr
whao had been denied parcle and filed a olass action ¢hallenging the lederal parole guidelines,
The district court denied the motion for class certification. While Geraghty's appeal of the
district court’s denial of class certitication was ponding, he was released [rom prison. The Court
found that a named plaintiff whose injury existed at the time the district court denied olass
certification may appeal the denial of class certification, even i, in the interim, his claims

become moot. Geraghty, 445 U8, at 404-05 n.1 1. The Supreme Court held that i, on appeal,

13
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the denial of class cortification is reversed, then the “corrected ruling ‘relates back” to the date of
the eriginal dendal, . . . [But {}f the named plaintif!t has no personal stake in the outcone at the
time class certification is denied, relation back of appcliate reversal of that denial stitl would not
prevent moeoetness of the action.” {4,

This subtle but impontand distinction is discussed in Lusardr v, Xerox Corp,, 975 P24 964

{3d Cur, 1992), whivh speaks o many of the same standing and mootness 1ssucy that are prosent
in this case. The Third Ulrcuit bogan by oxplaining how the Vrelation back” rationale deseribed

an hividual gresance within the prison system when be moved for class cornfication,” the

‘Third Clreuit noted, sliowing such a muotion o proceed woukl have “eliminaicd] the long-

standing rule. realfivmed in Geraghty, that the partics must have a “legally cognizable interest in
the outcome” at all stages of the litigation,” Lusardi, 973 F.2d at 976 (quoting Geraghty, 445
U8, a1 396 (internal quotations omitted)). in other werds:

[Tile Geraghty Court made clear that the named plaintift™s altempt to represent
the ¢lass was Justitiable only because, wt the Hme ke moved for class vertification,
he possessed an interest in the outcome of the case. .., Therefore, under
Ceraehly’s 'relation buck’ doctrine, the namcd plaintiff has the requisite personal
stake n clasy certification ondy i1 . . he has a live mndividual clatm when the
distnet court decides the class cerlification issue, or, at the vory least, he had g Hve
clatm when hie filod for class certification . . ..

td. ar 976.77 {emphasis added)

‘This commentary by our sister circult proves instructive. After discussing Geraghiv's

iding that a reversal of adenial of class certification relates wo the ariginal denial (and,

holding thal a reversal of a demial of class certification relates back 1o the original donial {and
Uris, prevents mooiress if the named plaintilf s claim was “live™ at the time of the original

deniall, the Third Circuit ohserved: “Stll no epinion of which we are aware allows & distrct

14
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court to exercise jurisdiction over & class centification motion filed by a named plaintff lacking a
live claim af the time the motion is fled” Lusardi, 975 T.2d at 977 {emphasis added); see also id.
at 983 ("We are not awarc of a single case holding that a district court has subject matter
jurisdiction to hear a motion te certify filed by named plaintiffs whose personal claims have
expired.”).

when the named plaintiff”s individual claims became moot before application for class

certification.” Lusardy, 975 F.2d at 977 (emphasis in onginal). For example, in Lucker v. Phyfer.

R19 F.2d 1030 (11th Cir, 1987), plaintiff, while incarcerated, filed an action claiming that he and
gther juveniles were condined in inadequate conditions. He did not move for class certification
il two years later, alier he bad alveady been released from jail. The Eleventh Cireuit affirme
the district court’s derial of plaintiff's motion for ¢lass cortification, noting that “unliks the

named plaintitts in [Geraghty and Sosnal, Tucker did not move the court o certify his case as a

clase action until after his _ . . claim bud become moot.” g al 135

A decision from the Second Cireuit. Comer v, Cisneros, 37 F3d 775 (2d Cir, 1994) -

cited by plaintil for the proposition that the relation-back doctrine is particularly applicable in
civil riphts class action cases (PL Reply Mem, @& 53 s actually not helptul for plaintiff on the

issue of the tmmg of the mouon for class cenification. Comer involved claims brought under

the Fair Housing Act by low-income minority residents on behalf of a Class of former, current,
and future minority residents and applicants of public housing projects. alleging racial
discrimination in the administration of public housing and asstslance programs. 37 V3d at 779

{he district court divmissed the plaindfly claims on standing and moeotness grounds (1hus not
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addressing whether the putative representatives met the requirements for class certification), but
the Second Circuit vacated and remanded the case, [inding that the plaintiffs had standing to
bring discrumination claims and their claims were ot moot. [d. at 776, 774,

The Second Circult noted that the named plaintifls had standing to bring the sutt not only
at the tme they firsn Hled a complain, but also at the tme they filed three amended complaints,
as well as at the time the case reached the Second Circuit on appeal. Id, 2t 796 The thrust of the
ceurt’s mooiness holding in Comer was that the district court “took so Tong to rule on the

question of class cerlilication only 1o hoid .. . that the claims fhad| become moot.” The plainufis

in Comer moved for elass certification less than two months afier tiling their complaint;

however, as the Second Circuit noted: The district court never ruled on this motion, but ordered
the platntilfs to separate themr action into three amendod complaints. | . . Then, two vears fater, ..
the district court dismizsed the complaimts on standing and meotness grounds.” 1d, at 797,

In a putative class action, the ssue of class centification must be determined at an carly
practicable time. See Fed R Civ, P 23e¥ 1y Uhe Comer decision, both implicitly and
explicitly, speaks to the fact that diligent plaintifts should not be penalized (in ferms of standing
and mootness} by a district court’s fatiure to decide a motion for class cortification that was
timely made. See 37 F.3d at 799 (discussing what happens if, duc to thelr transitory nalure,
certain mootness arguments would not have been avatlablc to the district court had it “promptiy
and properly” madec a determination on class certification), In particular, the Second Circuit in
Comer took ssuc with the district court’s “iaiture 10 pass upon the plaintiffs’ motion {or ¢lass

sertification for over two vears™ and its decision, after this “extended delay,” to dismiss the

I6




Case 1:03-cv-08331-CM Document 89 Filed 12/05/07 Page 17 of 30

claims on standing and mootness grounds, Tt was for these reasons that the Second Circuit found
that the class certification decision “related back.” Id. at 799.°

However, the extended delay in the present case was causcd by plaintiffs failure to filc a
motion tor class certification until July 2007, not by this Court’s failure to render a decision,
Where a motion was not filed until afier the named plaintift’s claims became moot, the

admomtion of Comer is simply Inapposite.

Loong before Lusardi was decided, the Second Circuit espoused the same principles in

White v. Mathews, 359 .2d 852 (2d Cir, 1977}, In White, the named plaintiff brought a class

action challenging the delay in the Soctal Security Administration’s adjudication of disablity
claims. 559 F.2d at 854, Whilc waiting for the adjudication hearing he requested five months
garlier, the named plaintiff hied a class action in January 1975 and he moved for class
certification in March 1975. Id. at 855, The district court ¢ertified the ¢lass action on July 18,
1975, 1d. [nthe interim — in April 1975 — White received the administrative hearing he had
requested, thus mooting his individual controversy. 1d. at 856.

Citing Sosna. supra, the Second Circuit characterized the mootness question as whether

1o allow the district court’s certification of the class in July 1973 to relate back to March 1975,

“when White moved ro certify the class and still had not received a hearing . .. .7 1d. at 857

* This conclusion is consistent with the cases holding that a named plaintiff may continue to
litigate the issue of class certification even if. before the court is able to reach a decision. his claims
become moot. See White v. Mathews. 559 F.2d 852, 857 (2d Cir. 1977): see also Sosna, 419 LS,
at402n. 11, I[f'claims are so transitory that they cannot be fully litigated belore being rendered moot,
then such claims would evade judicial review 1['a plaintiff could not continue 1o litigate the claims
even after his personal stake becomes moot. These cases do not, however, stand for the proposition
that a plaintiff may continue to litigate claims that became moot as /o him belore he filed a motion
tor class certification.
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(emphasis added), The Circuis noted the injustice that would result if the defendant could avoid

A

judicial review of its procedures simply by mooting the claims of plaintiffs “who seek, but have
not vet obtained, ¢lass cortification.” Id. Finding that, “Under all the circumstances,” the
pramtifl s claims were not moot, the Second Clreuit stated that there was “no question that While
had alleged o substantial controversy when he filed suil in January 19735, and nothing had
chunged his position when se maved for class cerfification in March of that yvear, The existence
of & contraversy of that poind was suflicient . . . to enable this suit to proceed as 1 class action.”
Id, at 857 {emphasis added)

Unlbike the croumstances desenbed 10 While, Jobie O.s position Aad changed between

the time he intervened in June 2006 and the time he moved for class certification thirtcen months
bater. This change rendered his claim moot and deprives him of standing 1o serve as o named
plaintiff in this action.

Plaintiff implicitly argues that the Second Circuit cffectively overruled White, and parted

ways with the reasening of Lusardi, in Robidonx v. Celani, 987 F.2d 931 (2d. Cir. 1993), a case

that came down just six months after Lusardi. Plainiift relies on Robidoux for the proposition
that the “material time” for relation back purposces 1s the date the plaintif commences the action
{or, in Jobie Qs vase, the dale he intervenad) rather than the date plaimtfl moves for class

certification. {See PL Reply Mom. at 3.3 Tlowever, plaintiff overlooks the critical distinetion

tive personal claims when they moved for class certification {which was the same date they filed

the complaing},
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In Robidoux, applicants for Vermont public assistance benefits brought an action
challenging delays in processing their applications. Robidoux filed her complaint on April 23,
1991. She filed her motion for class certilication on the same day. (See 91 Civ. 114 (D. Vi),
Dkt. #1, 3.) Other named plaintifts later filed motions to intervene. At the time Robidoux filed
her motion for class certification — and at the time the other plaintiffs intervened — they had not
yet received their benefits. See Robidoux, 987 F.2d at 934, [he district court denied the motion
for class certilication on June 11, 1991.

Nearly a year later — in its Junc 2, 1992 decision on detendant’s motion for summary
judgment — the court ruled that plaintiffs’ claims were moot because plaintifts had, by that time,
received their claimed benefits.” ‘The district court further held that plaintiffs had not established
that they would face similar delays in the processing of their benefits applications in the [uture,
so they were incligible to scek injunctive relief on behalf of the proposed class. Id. at 938.

The Second Circuit vacated the district court’s judgment dismissing the suit, {inding that
the lower court erred in denying the motion [or class certification, and that the Circuit’s ruling on
class certification should relate back™ {under Geraghty) because, “if the district court had

certilied the class, there could have been no finding of mootness.™ 1d. at 938-39 (citing

*"T'he record in Robidoux does not explicitly indicate when plaintiffs received their benefits.
However, language in the decision suggests that plaintiffs reccived their benefits sometime between
the district court’s denial of the motion for class certification in June 1991 and its ruling on summary
judgmentin June 1992, Roidoux. 987 I'.2d a1 938 (" I'he district court also ruled against Appellants
on two jurisdictional questions. First. in its June 11, 1991 Order denying class certification, it held
that the named Appellants lacked standing . . . . Sccond. by the time of the court's June 2, 1992
ruling on the Department’s motion for summary judgment, Appellants Aad received their benefits
) {emphasis added). But even had plaintifts received their benefits before the June 1991 decision
on class certification, the reasoning would not change under White, because their motion for class
certification had been filed before the "mooting™ event occurred.
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McLaughhin, supra, 500 US. at 31, and Sosna, supre, 419 US, at 402 n.11), The court of
appeals stated: “For a plaintiff to have standing to request injunchive or declaratory relief, the
injury alleged must be capabie 0f being redressed through injunciive relicf ‘at that moment.”™ 1d.
at 938 (guoting MclLanghlin, 500 U.S. ut 51} The Circnit agted, importantly, that at the time
Robidoux hied bor complaint {(which was the same day she Bied her motion for class
certification}, she was suffering from the inmury for which she was seekmng relief, g The
Second Circult stated thar because, "ot the material thne,” the injury was “capable of being
redrossed by doclaratory or ugunctive reliell” the named plaintiffs had standing to continue o
represent the class of persons whose public assistance bonctis had sinilarly heen unlawlully
delaved. [d

At the time Robidoux was decided. White v, Mathews, the controfling Second Cireuil

decision, suggested that “the material time” was the date on which the motion for class
certitication was {iled. Because Robidoux's motion for class certification was filed on the same
day as the complaint, nothing in Robidoux overruled White and set a new date {the datc the
complaint was filed) as the relevant date Tor relation back purposes, ¢ven though the Second
Circuit psed language that might had the facts been different - led one to draw such a
ceonclusion. Thorefore, when the complamt and the motion for class cortification are pot filed

simultancously, White v, Mathews still controls, and the timing of the motion for class

certification 18 the material time for relation back purposes.” See Weiss v, Regal Collections, 3853

FIn any event, a decision by a panel ol the Second Cirouit, 1ot ex baste, may not be viewed
as overruling another panel’s decision in a prior case. See Shatiuck v, Hocpl, 323 F2d 509, 51408
(2d Cir. 1975y see afse Jon O, WNowman, i Bance Praciice i the Second Clrewit, 19541888, 55
Brook. L. REv, 355, 371 & n.68 (1989) (citing Shatluck and noting the “requiremnent that a prior
precedent cannot be overruled except by an in banc court™).
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F.3d 337, 346 (3d Cir. 20043 {noting that there is “considerable awthority” that the relation back
doctring of Sesna comes into play “once a motion for class certification has been Rled™)
Pre-Robidou decisions from my colleagues within this district espouse principles

gansistent with the decisions discussed above, In Jane R« New York City Den’t of Sog. Servy,,

17 FRIDL 64 (S DRY, 1987), the plaintitls brought a ivil rights ¢lass action challenging
canditions al two short-lerm residentinl care centers for adolescent girls with behavioral
problems. The district court contified the class, noting that the action was not rendered moot
even though one of the named plaintifls no longer resided at one of the facilities. Inanalyzing
the mootness guestion. however, the court noted that the “Sgana exception, as develeped in

Gerstein and Geraghiy, extends to cases in which the motion for clasy certification was filee

hefore the avtion became moot ax 1o the pumed plainiif” Jane B., 117 F.R.D. a1 69 {emphasis

LS. Bt 398-99),

The district court rejecied defendants” mootness argument precisely becavse a procedural
scenario - one which existed in Robidoux but does not exist with regard to Jobie O, — way
present in Jane B, The plaintlls in Jane B, “/iled for certificarion at a time when beth individnal

correctly found that case not covered by the relation back doctrine, tor preciscly the rcason that

this case is covered: the motion for certification must be made befare the named plainiiff's case

bud




Case 1:03-cv-08331-CM Document 89 Filed 12/05/07 Page 22 of 30

is moot.” Id. (emphasis added).

Similarly. in finding one of the named plaintiffs’ claims moot in Cutler v. Perales, 128

F.R.D. 39 (S.D.N.Y. 1989}, the district court explained that “Scveral Supreme Court and Second
Circuit opinions have held that named plaintiffs will not be eliminated on mootness grounds if
their ¢laims became moot afier filing for class certification, even if the district court has yet to
certify the class.” 128 F.R.D. at 43 (cmphasis added) (citations omitted). The sccond named
plaintiff in Cutler — whose claim became moot before he filed a motion for class certification -
was dismissed from the suit for lack of subject matter jurisdiction over his claim. Id. at 43-44,

Lchoing the passage from Jane B.. the court in Cutler cited Holt approvingly for the proposition

that a named plaintifi must make a motion for class certification before his claim becomes moot.
See id. at 43 n.3 (quoting Jane B., 117 F.R.D. at 69 (citing Holt. 541 F.2d at 460)).

The rationale of the cases discussed above is that a court should have an opportunity to
rule on claims that would otherwise escape judicial review, But that reasoning does not pertain
when a dilatory motion tor class certification is filed long after the named plaintitt’s claim
became moot— particularly, as is true in this case. where plaintiff is represented by experienced
counscl. While Jobie O. had standing when he intervened in this action in June 2006, his claim
became moot long before any motion for class certilication was made in this Court,

Plaintilt argues that application of a mootness exception *is appropriate here in light of
the “inherently transitory” nature of the parole violation process for parole detainees awaiting
placement in community-based MICA programs. which generally lasts from three 1o six
months....” (Pl. Reply Mem. at 5.) Plainti{t misapprehends the purpose behind the transitory

claims exception. I'he Supreme Court recognized in Sosna that, depending on the circumstances

22




Case 1:03-cv-08331-CM Document 89 Filed 12/05/07 Page 23 of 30

on the particular case., relation-hack might apply if the named plaintiff’s ¢laims become moot
before the district court “can reasonably be expected to rule on s certification motion.” See 419
11S. at402 n. 11 The Supreme Court then further explained, in Geraghty, that this ¢xcoption is
intended for ¢laims that “arc so inhorenly ransitory that the inal court will not have even enough
Ume toe #ude on o motion for class certification before the propased representative’s individual
mtorest expires.” 448 ULS, at 399 (ommphasis added) {oiting Gepstemn. 420 U8 st 11011 n 11
‘To be sure, "allowing a district court o decide g pending class certification motion - liled when
the namoed plaistiff had a Hive claim — after the named plaiouils individual claims have been

resolved is consistont with the Supreme Court's helding in Geraghty.” Lusardi. 973 F.2d at 982

n.32. But the case law that supports this viewpoint “still requirs{s] the named plaintff 1o have a
orginal),

Jobie O.%s claims arc not so transitory that a motion for certification could not have bee
filed before Mr. O's personal siake in the litigation becamic moet. My, O was incarcerated s a
narole detainee in Decentber 2003, was reforred o FEGS 1n April 2006, and was not released
untif June 21, 2008, In addition, he continued o seek what he degmed was an appropriate (1.0,
restdential} MICA placement for some months afier his release. While a period of three w six
months maght be oo ransitory 1or a plamtf{ o litigate his claim fully and obtain rebiel oreven
o obtain a ruling on class certification — i1 is plenty of timge to fife 3 motion Lor ¢lass certification,
which is all that i1s required in order to save a pwiative class plaintitts ¢laim rom bocoming

pwel. The fact that plamtiff' s counsel chose 0 do nothing related to class certilication while

Jobic G, had (or arguably had) a Hve claim — pursuing instead the frelic and detour of seeking a
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defauh judgment against the former governor, and pulting all clse on hold - is fatal to Mr. 075
clatmn,

Plainuiff cites several cases for the proposition that exceptions 10 mootnoss are
particularly apphicable in class action cases in the criminal justice and civil rights arena. The
court agrees with this as a general proposition. Bul, as the Second Circuit has repeatedly
indicated, the applicability of mootmess exceptions is an intensely factual inquiry, See, e.g.,
Comer. 37 F.3d ar 799, Robidoux. 987 F 2d at Y39, The facts and procoedural historics m the
cases Dnding an oxception 0 moolness are significantly difforent than those presented in this

action. For example, in Manaco v, Stonc ~ cited by plaintiff — the slleged injury lasted only

seventy-two hours. See 187 IR at 60, Mr. O.%s claimed mjury lasted several months,

The alleged existence of a class of individualz who are emrently incarcerated and
awaiting placement in a MICA program indicates that other potential named plaintiffs exist who
have standing 1o bring the same claims ax Jobie O and whose claims would not be moot,
Tucker, 819 F.2d at 1035, Given the specific facts and circumstances of the present action, this

cxeeption o the mootness doctrine does not apply.

Standing o Seek Injfunctive Religf: Claims “Capable af Repetition, Yet Evading Review” with
Respect 1o the Named Plaintiff

‘The mooiness exceplion for claims that are “capable of repetition, yet evading review
the source of the injury has subsided for the moment. As discussed below, where injunctive

reliel is songht, this doctrine applies only i excetional situations. and generally ooly where the
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named plaintiff can make a reasonable showing that he will again be subjected to the alleged

injury.” City of §.0s Angeles v. Lyons, 461 U.S. 95, 109 (1983}; see also Weinstein v. Bradtord,

423 U.S 147, 149 (1975).

Plaintiff argucs that his claims ar¢ not moot and that he continues to have standing — even
now — to seek injunctive relief because he currently suffers from a threat of injury. In other
words, Mr. O. suggests that. given his condition, there 1s a realistic, non-conjectural likelihood
that he will again. in the futurc. suffer from the same injury for which he now seeks class relief,
{PL. Reply Mem. at 4.) Because Mr. O, was no longer suffering the injury for which he seeks
injunctive reliet at the time he moved for class certification, in order 1o have standing, he would
nced to show that the threat of him suffering [rom the same injury is “‘real and immediate,” not

‘conjectural’ or “hypothetical.™ Shain. 356 F.3d at 215 (quoting O Shea v. Littleton, 414 U.S.

488, 494 (1974)).
Past injury from challenged conduct docs not, without more, provide a plaintift with
standing to scek to enjoin that conduct. Id. (citing O Shea, 414 U.S. at 495-96). In City of LLos

Angeles v. Lvons. the Supreme Court found that past injury supplied a predicate for

compensatory damages where plaintiff was placed in a chokchold by police during a minor traffic
stop, but the Court said this past tnjury did not form a basis for prospective equitable relicef, since
plaintiff did not establish a real and immediate threat of suffcring this same injury in the future.

461 U.S. 95, 101-02, 105-06 {1983). Similarly, in Shain v. Ellison. the Second Circuit found that

it was “entirely conjectural™ that the plaintitf would, in the future, be subject to the same
challenged detention practices for which he sought injunctive relief. 356 F.3d at 215.

PlaintifT cites this Court to Lynch v. Baxley, 744 F.2d 1452, 1456-57 (1 1th Cir. 1984). in
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which a mentally ill individual who had been detained on sucegssive commitment petitions and
had spent ime in jail awaiting commitment hearings sought to enjoin the policy of detention
pending involuntary conunitment procecdings. (PL Reply Mem. at 3.) Even though the
individual was no longer incarcerated af the time. the court held thut he had standing to actas
named plainiff and sesk injunctive reliel, due to the pussibility thet he woukl be detained again
given his conditon. Lynch, 744 1.2d at 1456-57.° The court fonnd that therc was “every
indication that jhel would continue to be the subject of involuntary commitment petitions™ and,
thus, would continue 1o sufter from the challenged detention policy: that it was “highly likely”
that the policy would continug; that thore was “every fikclthood” tat jovoluntary commitment
petitions would be {iled against the memally-il plaintiff resuliing in his iocarecration in the same
jail as before; and that he demonstrated ihat he was “realigiically threatened™ by a repetition of
his experiences. ld. at 1457,

The situation surreunding Joble O, however, is much more analogous to the

circumstances doscnibed by the Supreme Court in O Shea and Lyons than it 1s to Lyneh. Unlike

Mr. . — who was detined lor violating his parole, and who would have boen properly

“ The court in Lynch determined that an exception (o mooiness was warranted due 1o the
temporary nature of the detention being challenged, and beeause it was “extremely unlikely that any
mdividual could have his constitutional claim decided before he is commitled orreleased.™ 744 F.2d
at {457, 'This conclusion is consistent with the notions outlined in Sosna and its progeny, which
suggest an exception o meeiness where claims become meot before the district court has a
reasonable opportunity o decide a motion for class centification: “There may be cases in which the
controversy involving the namod plaintf is such that # becomes maoot as (o them before the disirict
cowrt can reasonably be expecied 1o rule on a certification motion. In such instances. whether the
cortification can b said o “relate back” 1w the filing of U complaint may depend upon the
circumsiances of the particular case and especislly the reality of the claim tha otherwise the lssue
would evade review " 41905 at 402 n 11 see glvo Gerstedn, 420118 at 1H0n 1 1 Comer, 37 F.3d
at 799, Howcever, this rationale does not save Jobie (3.7s case. [or the reasong sct farth above.
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incarcerated but for defendants” discretionary determination that he might benefit from an
alternative to incarceration (there being no Jegal reguirement to divert a purele violator) — the
plaintiff in Lynch was detained as a result ol successive involuntary commitment petitions and

was held in jail pursuant te a slale policy. Indeed, the Lynch court atcmpted to distinguish

(" Shea. in which the Supreme Court found that plaintifis’ allegations of future injury were too
conjcetural where they olaimed that "if they violated the law and if they were charged |with a

crime} they would be subiect to discriminatory practices.”” 744 F.2d al 1457 n.7 (citing (7 Shea

413 1.5, a1 497).

It is simphy too conjectural 0 say that Jobie (O has g high likelibood of suftering in the
future from the same challenged conduet that forms the basis of the allegations in this case (e,
that ke would again become incarcerated in a New York City jail as a parole detanes foran
excessive amount of tme. awalling an opening in a suitable MICA program), The Court would
have 1o assume that Mr. O, will again be parolod afior serving his current twelve-month prison
sentence. that he will then be arrested on g parole viclalion in New York City and aken o a Now
York City jail, and that. despite s frack revord with weatment alternatives to Incarceration, he
will again be deemed appropriate for placement In a MICA program in licw of incarceration
{which is a discretionary determination). “Such an accumuolation of inferences is simply oo
speculative and conjectural to supply a predicate for prospective injonctive relief” Shain, 356

F.32 at 216 (Citing O Shea, 414 118, a1 4971,

i

comparison to which is api: “Under Lyons. 1o establish a subiiciens likelihood of & future

unconstitutional strip search, Shain would have to show that {/he is arrested 1n Nassau County
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and if the arrest is for a misdemeanor and if'he is not released on bail and if he is remanded to
NCCC and i/ thers is no particularized reasonable suspicion that he is concealing contraband, he
will again be stip searched.™ 356 F.3d a1 216 {emphasis m oniginal).

Jobic O, did not demonstrate g sufficient Hkclihood that he will agan be subject to the
infury alleged in his complaint. As such, he lacked standing to seck injunctive relief on behalf of
the putative class at the time he {iled his amended complaint and lis motion for olass

certification in July 2007, See Selby v, Principal Mat Lifelng Co 197 FRD 48 64 (S DNY.

20003 {finding that plaintiils did not have standing to seek the injunctive relief requested, and

therefore they could not seek this reliet on behall of ¢lass members),

Conclusion

i ey way does this decision constitute a commentary on the merits of plantiil™s case, nor
does it make an assessment about the appropriatencss of class treatment,  As other district courts
have neted, it seems " beyvond peradventure that the Second Cireuit’s general prelerence is for

granting rather tharn denying class certilication.”™ Cortiviane ¥, Qeeanview Manor 1lome for

Aduls, 227 R 194, 203 (E.D.NY. 200353 (quoting Leider v, Ralfe, 2003 WL 22339308, &t

*HHSIDUNY. Oct. 13, 2003 {ciations omitied)). | am stmply helding that a named plaintff
must conform (o the requirements and prineiples of Article H and i attendant prudential
docirines. Given the timing of plaintiiT s motion for class certification — filed more thar 5 year
after he was released from incarceration as ¢ parole detatnee — allowing Jobie Q. (o serve a3
named plamtil would contravene these requiterments and principles, “Withoot g yule that

plainti{f have g ve claim at least when the motion o centify 1s filed. the case or controversy”
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requirement would be almost completely eviscerated in the class action context . . ..” Lusardi.
975 F.2d a1 983.

Therefore, Jobie O.'s complaint is dismissed for lack of subject matter jurisdiction.

In cases like this one, a court may allow the substitution of a new named plaintiff with
standing to scek injunctive relief on behalf of the putative class. Cf Selby, 197 F.R.D. at 64-65

(citing Kenavan v, Empire Bluc Cross Blue Shicld, 1996 Wi. 14446, at *4 (S.D.N.Y. Jan. 16,

1996) (dismissing allegations without prejudice and granting leave to re-certily the class il a new
named plaintiff was presented within thirty days)). Plaintiff asks that I do so; defendants —
noting that this case was filed more than four years ago and that repeated efforts to find a viable
class plaintift have failed — asks that the complaint be dismissed.

[t 18 tempting to grant defendants’ request. The various named plaintifts have been
represented by experienced counsel. who should know how to litigate a matter like this one.
Their tactical errors have compromised the viability of a lawsuit that raises serious issues, and we
are close to the moment where a court must say, “Enough is cnough.”

But we are not quite there. Given the long delay that occurred while the motion to
dismiss was sub judice, and the additional delay occasioned by defendants’ dilatory response to
the complaint — as wcll as to preserve the benefit from the extensive merits discovery that has
taken place [ am giving class counsel ninety days (and not onc day morc) to bring in a ncw
named plaintift or plaintiffs. and to move for class certification. The action will be dismissed on
March 3, 2008. unless class counse] manages to comply with this Order. At that point they will

have had four and a half years to make this lawsuit work, and enough will indeed be enough.
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DIated: December 3, 217 ﬂ %L

BY FAX TO ALL COUNSEL
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