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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 
AT TACOMA 

10 
The Arc of Wash mgt on State, Inc, a 

11 Washmgton corporatIOn, on behalf of Its 
members, et ai, 

12 
Plamtlffs, 

13 
v 

14 
Lyle Quaslm, m ills officIal capacIty as the 

15 Secretary ofthe Washmgton Department 
of SOCIal And Health ServICes, et ai, 

16 

17 
Defendants 

NO C99-5577FDB 

DEFENDANTS' 
MEMORANDUM IN 
OPPOSITION TO 
PLAINTIFFS'MOTIONFOR 
PARTIAL SUMMARY 
JUDGMENT 

18 Defendants m the above-captIOned matter, through theIr attorneys Chnstme 0 

19 GregOIre, Attorney General, and Edward J Dee, ASSIstant Attorney General, respectfully 

20 submIt the followmg memorandum m opposItIOn to plamtlffs' Motion for Partial Summary 

21 Judgment 

22 I. RELIEF REQUESTED 

23 Defendants ask the Court to deny plamtlfIs' motion m ItS entirety. 

24 II 

25 II 
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1 II. PROCEDURAL BACKGROUND 

2 Plamtlffs Imtlated tills IItlgatlOn m November 1999 as a class actIOn lawsUIt allegmg 

3 vIOlatIOn of class members' nghts under MedIC31d law and the ADA to developmental 

4 disabIlitIes services provided by the Washmgton State Department of Social and Health 

5 Services (DSHS). Plamtlffs alleged that DSHS demed plamtlffs their nghts under Medicaid to 

6 ICF/MR services (Intermediate Care FaCIlItIes for the Mentally Retarded) proVided by five 

7 mstItutlOnal facllItJes operated by DSHS staff as well as several commumty-based ICFIMRs 

8 operated by pnvate parties under contract with DSHS PlamtIffs also cl31med that defendants 

9 vIOlated theIr nghts under MedicaId and the ADA to communIty-based services avaIlable 

10 under a W31ver program wlthm the state's MedIcaId plan (referred to as the Commumty 

11 AlternatIves Program WaIver or "CAP waIver") 

12 In December 2000 the Court granted defendants' Cross-MotIOn for PartIal Summary 

13 Judgment on plamtIffs' ADA claIms, holdmg there was no nght under the ADA for equal 

14 access to lImited home and commumty-based servIces Dkt No 132 The Court essentJally 

IS ruled that plamtJffs must demonstrate VIOlatIOns by defendants of theIr statutory nghts under 

16 MedICaId or VIOlatIOn of nghts secured by the US. ConstItutIOn m DSHS's provIsIOn of 

17 developmental dIsabilIty servIces In the MotIOn for PartIal Summary Judgment currently 

18 before the Court, plaIntJffs appear to rely exclUSively on claIms under Medicaid 

19 On January 5, 2001 defendants filed a second MotIOn for Dlsnussal of ClaIms. ThiS 

20 motIOn remams pendmg before the Court The case was then stayed based on the Jomt motIon 

21 of the parties to allow efforts to achieve a mediated settlement An ImtIal settlement agreement 

22 was proposed by the parties but rejected by the Court The stay was contmued until December 

23 2002 when the Court for the second and final tIme demed the settlement agreement proposed 

24 by the parties In Its order denymg approval the Court held that the proposed settlement had 

25 the potentIal to keep the Court embrOIled m the admmlstratlOn of state developmental 
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I disabilities programs for the mdefimte future, commg very close to an mappropnate 

2 subslitutlOn of the Court for the state legislature (Dkt No 323 at page II) In this order the 

3 Court also decertified the prevIOusly approved class and ordered the case to proceed as a 

4 "regular" or "ordmary" case (Dkt No 323 at page 13) The case was then reset for tnal 

5 In December 2002 this Court dlsmlssed a similar case filed on behalf of four 

6 mdlvlduals recelvmg developmental dlsabIlllies services through the CAP Waiver, holdmg that 

7 vanous clanns of entitlement to CAP waiver services can be addressed through admmlstratIve 

8 and Judicial remedies aVailable to plalnliffs m state forums Boyle v Braddock, No COI-

9 5687FDB The Court also held that the CAP waiver program IS a matter of local Importance 

10 that warrants deference to state remedial procedures already m place 

II III. COUNTERSTATEMENT OF FACTS 

12 In sectIOn II of their memorandum plamliffs purport to present facts that are 

13 undisputed Defendants cannot disagree more With the exceptIOn of several allegatIOns made 

14 by the parent of plamtIff Lonanne Ludwlgson, the allegatIOns offered by plaintiffs as 

IS undisputed facts fall entirely mto the followmg three categones, all of which are compnsed 

16 almost entirely of facts m dispute 

17 

18 

19 

20 

I 

2 

3 

Unreliable statements allegedly made by anonymous non-parties, 

Unfounded assumptIOns by plamliffs leadmg to erroneous conclUSIOns that 

defendants made admiSSIOns agamst mterest relevant to plaintiffs claims, or 

Factual allegatIOns of non-parties which offer no proof of claims asserted by the 

21 plamtlffs 

22 For the reasons stated below, very few of these allegatIOns should be accepted by the 

23 Court as undisputed facts 

24 

25 
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I A. Alleged Statements of Unknown Parties. 

2 In support of their Motion for PartIal Summary Judgment, plamtIffs offer a number of 

3 factual allegatIOns and claimed "admIssions agamst mterest" by DSHS that they assert under 

4 the headmg "Statement of Undisputed Facts" A significant number of the facts alleged to be 

5 undIsputed by plamtIffs are actually hearsay statements of anonymous thud parties These 

6 unattnbuted statements, contamed m plamtIffs' memorandum and m the thirteenth declaratIOn 

7 of Sue Elhott, cannot qualify as undIsputed facts because their source IS unknown, rendenng 

8 them mcapable of dispute as to theIr truth or falSity These statements should be rejected 

9 outnght by the Court as offenng no support to plamtIffs' motion 

10 B. Alleged Statements Against Interest. 

11 Even more suspect than unattnbuted statements by non-parties are plamtIffs' claims 

12 that DSHS has made a number of "admiSSIOns" and "admissiOns agamst mterest" which 

13 "sustam plamtIffs' pOSitIOn on Medicaid law" PlamtIffs' Memorandum m Support of 

14 PlamtIffs' MotIOn for Partial Summary Judgment at page 3 As the baSIS for these claims, 

15 plamtIffs ]lomt to findmgs by the federal Centers for Medicare and MedICaid Services (CMS) 

16 followmg ItS 2002 review ofDSHS's CAP Waiver prograIll, and to DSHS's response to those 

17 findmgs However, as exp1amed m the attached DeclaratIon of Lmda Rolfe dated Apn1 28, 

18 2003, CMS and states often dIsagree over MediCaid reqUirements Ms Rolfe, who IS the state's 

19 DIrector of the DIVISIOn of Developmental DisabilItIes, asserts there are a number of reasons 

20 why states might forego challengmg CMS findmgs and may Instead try to resolve Issues 

21 through diSCUSSIOn, clanficatlOn, and the offenng of assurances Issues can often be resolved 

22 mfonnally, and untIl a sIgmficant sanctIOn IS Imposed there IS no mcentIve or reqUirement that 

23 DSHS must publicly deny or refute CMS's pOSItIOn 

24 Without agreemg that CMS's findmgs are correct, DSHS IS attemptmg to address 

25 CMS's concerns regardmg the CAP Waiver m order to aVOId a disallowance of federal 
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1 matchmg funds ThIS may mvolve takmg actIOns that demonstrate to CMS that state pohcy IS 

2 mtended to comport wIth MedIcaId law, and to provIde assurances to CMS that certaIn 

3 MedIcaId reqUIrements of concern to them wIll be met ThIS IS all part of the gIve and take 

4 assocIated wIth federal oversIght of state programs funded through MedIcaid A strategy 

5 employed by a state to mmlmlze the potentJal for sanctIOns should not be consIdered 

6 admIssIOns agamst mterest as argued by plamtJffs m tlus case See DeclaratIOn of Lmda Rolfe 

7 dated Apn128, 2003 (attached) 

8 CMS has not yet Issued a dIsallowance agamst the state related to ItS 2002 revIew of 

9 Washmgon's CAP WaIver IfCMS does so, at that lIme DSHS WIll hkely chspute the findmgs 

10 and pursue ItS federal appeal nghts See DeclaratJon of Lmda Rolfe dated Apnl 28, 2003 

11 (attached) In the appeals process, CMS and DSHS are equal partIes, and a neutral factfinder 

12 WIll ultJmately deCIde whose mterpretatlOn of MedIcaId reqUIrements should prevaIl 

13 C. Factual Allegations Contained in Plaintiffs' Declarations. 

14 As demonstrated by the attached declaratIOns of Lmda Rolfe and Knstyn Wmchell of DSHS, 

15 except for a very few allegatIOns, most of the factual allegatIOns contamed m the declaratIOns 

16 proffered by plamtJffs are dIrectly dIsputed In Lmda Rolfe's declaratIOn dated Apn128, 2003 

17 at page 5, the dIrector of DSHS's DIVISIOn of Developmental DlsablhtJes dIsputes plamtJffs' 

18 claIms that lack of llmely servIces by DSHS has caused severe stress for umdentJfied members 

19 of Arc Plamtiffs make thIS claIm despIte theIr acknowledgment on page 4, hnes 20-24 of theIr 

20 memorandum that Arc keeps no records regardmg ItS members who claIm to be waItmg for 

21 servIces from DSHS Based on thIS admISSIOn, all claIms by Arc related to unmet need of ItS 

22 members should be re] ected as speculallve and unrehable 

23 In her declaratIOn dated Apnl 28, 2003 DSHS staff Knstyn Wmchell IdenlIfies the 

24 numerous facts alleged by plamtJffs that are dIrectly dIsputed by DSHS WIth the exceptJon of 

25 the fourth declaratIOn of Donald Ludwlgson, prevIOusly submItted to the Court m September 
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1 2001, the facts alleged by plamtIffs mvolve statements by non-partIes whose cIrcumstances are 

2 not relevant to the claIms of the three mdlvldual plamtIffs m thIs actIOn Even If the Court 

3 finds the cIrcumstance of non-partIes to be relevant, the great maJonty of facts alleged m the 

4 declaratIOns submItted m support of plamtIffs' MotIon for PartIal Summary Judgment are 

5 dIsputed by defendants See attached declaratIOn of Knstyn Wmchell dated Apn128, 2003 

6 IV. ARGUMENT 

7 A. Because Plaintiffs Have Not Demonstrated There Are No Material Facts in 
Dispute, Their Motion for Summary Judgment Should be Denied. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

It IS well settled that the purpose of summary Judgment IS to aVOId Ull1lecessary tnals 

when there IS no dIspute as to the facts before the Court Snellmg v RIVeland, 983 F Supp 

930 (E D Wash 1997), affd 165 F 3d 917 (9 th Clr 1998) Grantmg of summary Judgment IS 

approprIate If after vlewmg proffered eVIdence m a lIght most favorable to the party opposmg 

the motIon, the court detennmes there are no genume Issues of materIal fact and the movmg 

party IS entItled to Judgment as a matter of law BurlIngton Northern R R Co V TIme OIl Co , 

738 F Supp 1339 (W D Wash 1990) Where the nonmovmg party comes forward WIth dIrect 

eVIdence contrary to the facts offered by the party seekmg summary Judgment, credIbIlIty 

Issues are raIsed whIch are for the tner of fact, such cases are not approprIate for summary 

Judgment CassIdy V US, 875 F Supp 1438 (E D Wash 1994) Matenal facts are those that 

mIght effect the outcome of the case under the applIcable law Brooks v Burlmgton Northern 

R R, 910 F Supp 505 (W D Wash 1995) 

PlaIntIffs provIde the Court wIth no analysIs regardmg the questIOn of whether matenal 

facts remam m dIspute Most all of the facts alleged m the declaratIOns supportmg plamtIffs' 

motIon mvolve allegatIOns of non-partIes that are dIsputed by DSHS These allegatIOns are not 

matenal to the Issue before the Court, whether defendants have vIOlated MedIcaId rIghts of the 

three mdlvldual plamtIffs The allegatIons of plamtIff Donald Ludwlgson mvolve alleged 

actIOns of some umdentIfied DSHS staff that occurred over two years ago In actIOns such as 
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1 this where mjUllctlve rehef IS requested, the Court's focus should be on current pohcles and 

2 practices of the defendant, not on past allegatIOns of wrongdomg Thus the facts alleged by 

3 Mr Ludwlgson, who acknowledges that his daughter's need are currently bemg met, are not 

4 matenal even If true Also, DSHS disputes the accuracy of those allegatIOns 

5 Plamllffs effort to demonstrate there are no Issues of matenal fact seems to hmge on 

6 their assertIOn that DSHS has made admiSSIOns agamst mterest which now bmd them m this 

7 mohon for summary judgment For the reasons stated m Section III above and m the 

8 declaratIOn of Lmda Rolfe dated Apnl 28, 2003, the presence of such admissIOns IS vigorously 

9 msputed by DSHS and should not be found to demonstrate there are no genume Issues of 

10 matenal fact 

II The only matenal facts at Issue m this case are those involvmg what servICes the three 

12 mdlvldual plamllffs are ehglble for under Medicaid, whether they have demonstrated their 

13 need for and enlltlement to those services, what services were offered to them at what pomts m 

14 hme, and whether those services were adequate to address the needs that must be met under 

15 Medicaid Some of these are mixed questIOns of law and fact, but defendants mamtam they 

16 either remam at Issue or they have been resolved m defendants' favor based upon the weight of 

17 eVidence that the three plamllffs are recelvmg the services they requested Either way, 

18 plamhffs have failed to meet the cntena for summary Judgment 

19 

20 
B. Because Plaintiffs Have Not Demonstrated They Should Prevail as a Matter of 

Law, Their Motion for Summary Judgment Should be Denied. 

21 Not only must plamllffs show there are no matenal facts m dispute, they must convmce 

22 the Court they should prevail as a matter of law Plamtlffs, who do not dispute their current 

23 needs are bemg met, attempt to accomphsh thiS through conclusory allegatIOns and argunlents 

24 that m the past they were demed MediCaid services to which they were enlltled, or were not 

25 prOVided those services With reasonable promptness They seek sUll1lllary judgment on two 
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I separate claims (1) A claim under the Medicaid Act that persons currently on the CAP 

2 waiver are not recelvmg all services to which they are entitled, and (2) A claim under the 

3 MediCaid Act that persons eligible for ICFIMR services are not recelvmg such services with 

4 reasonable promptness Their factual and legal arguments fall far short of demonstratmg they 

5 should prevail m this case as a matter of law, thus summary Judgment should be denied 

6 1. Plaintiffs' attempt to proceed as if this were a class action should be rejected. 

7 It IS obvIOus by plamtlffs wordmg of their claims on page 2 of their memorandum that 

8 they contmue to pursue this case as If It were a class actIOn They attempt to use class actlOn-

9 type eVidence to support the claims of the three mdlvldual plaintiffs They assert thelf claims 

10 as mvolvmg "persons on the waiver" who are not recelvmg all entitled services, and "persons 

II eligible for ICFIMR services" who are not recelvmg them With reasonable promptness 

12 (EmphaSIS added) They attempt to use declarations and statements of non-parties, some of 

13 them anonymous, to support these two claims They also assert that DSHS has made certam 

14 admissIOns that suggest a general pattern or practice of not adhenng to MediCaid reqUirements 

15 Imposed on states 

16 The Court m ItS order of December 2,2002 could not have made It clearer that this case 

17 IS no longer a class actIOn The Court decertified the preVIOusly approved class and ordered 

18 that" this case will henceforth proceed as a regular case and Will no longer proceed as a class 

19 actIOn" Dkt No 323 at page 13 Plamtlffs are Ignonng thiS clear directive from the Court 

20 They are attemptmg to use eVidence that IS umelated to their own mdlvldual ClrcUlllstances m 

21 an effort to prove the DSHS IS vlOlatmg their nghts Defendants respectfully recommend that 

22 the Court reject these arguments and admonish plamtlffs to present motIOns m this case that are 

23 consistent With pnor Court orders 

24 Even If everythmg asserted m plamtlffs' memorandum and attached declaratIOns were 

25 true, It would stIll fail to demonstrate that current servICes for the three mdlvldual plamtlffs are 
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1 deficIent under Medlc31d There IS nothIng In the record to dIspute the statements contaIned In 

2 the attached DeclaratIOn of Knstyn WInchell dated Apnl 28, 2003 at pages 4 - 5 that the three 

3 IndIVIdual plaIntIffs are recelvmg appropnate servIces to address theIr assessed needs 

4 

5 

2. Plaintiffs have not demonstrated there are no material facts in dispute 
regarding their claim that some Arc members on the CAP waiver need 
services which the state has failed to supply with reasonable promptness. 

6 To support thIS claIm plaIntIffs offer the declaratIOns of three non-partIes In addItIOn to 

7 cl31ms by Arc executIve dIrector Sue EllIott that certaIn umdentIfied IndIVIduals on the CAP 

8 waIver have not receIved servIces to whIch they are entItled ClaIms about these auonymous 

9 persons should be rejected as lackIng credIbIlIty aud relIabIlIty, aud because defendauts have 

10 no opportunIty to evaluate those cl31ms DSHS dIsputes many of the allegatIons contaIned In 

11 the declaratIOns of Suz31Ine Gnes, Lon Flood, aud Beverly Waugh 

12 PlaIntIffs offer no eVIdence on thIS Issue related to the three IndIVIdual plaIntIffs 

13 DSHS has offered speCIfic, credIble eVIdence regardIng the W31ver servIces currently enjoyed 

14 by the three plaIntIffs, and assert that servIces currently proVIded are adequately addreSSIng 

15 theIr needs Any cl31ms that the needs of the three IndIVIdual plaIntIffs were not beIng met 

16 WIth reasonable promptness would of necessIty reqUIre au IndIVIdualIzed InqUIry to determme 

17 If pl31ntlffs or defendants are correct In theu assertIOns The InqUIry would need to evaluate 

18 the current needs of each plaIntIff, current servIces offered by DSHS, the abIlIty of those 

19 servIces to address the assessed need, and when the servIces were proVIded aud under what 

20 ClrcUlllstances ThIS IS preCIsely the kmd of InqUIry that IS aV31lable to all mdlvlduals on the 

21 CAP W31ver who cl31m they have been demed reasonably prompt SCfVlces, tllfough 

22 adImmstratIve remedIes aV31lable under state law. 

23 

24 

25 

3. Plaintiffs have not demonstrated there are no material facts in dispute 
regarding their claim that some Arc members want ICF/MR services that 
the state has failed to supply with reasonable promptness. 
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I Arc admits that It does not keep records of members who claim they have requested 

2 MedICaid services but have not received them with reasonable promptness (plambffs' 

3 memorandum at page 4) Only one of the three mdlvldual plamhffs, LonaJllle Ludwlgson, 

4 claims to have asked for ICFIMR placement LonaJllle IS currently recelvmg resldenhal 

5 services funded through the CAP Waiver, and DSHS believes her assessed needs are bemg 

6 fully met Plambffs submit a declaratIOn by Donald Ludwlgson that IS now two years old and 

7 that alleges demal of ICFIMR services by DSHS from 1998 through 2000 DSHS disputes 

8 these allegatIOns, and asserts that the Issue before thiS Court IS the nature of current servICes 

9 aVailable to plamtlffs and the current poliCies covenng those services When current sefVlces 

10 becomes the focus of mqUlry, as It should, It becomes clear that DSHS IS provH:hng necessary 

II and appropnate services to meet Lonanne Ludwlgson's assessed needs See attached 

12 declaratIOn of Knstyn Wmchell dated Apn128, 2003 at pages 4-5 

13 

14 

15 

4. Arc's claims that it has been harmed by alleged actions of defendants are 
speculative and without foundation. 

Arc claims to have a "real and substanhal orgamzatlOnalmterest" related to plamhffs' 

16 claims that DSHS fails to provide reasonably prompt MedICaid services It claims that It 

17 expends resources on behalf of mdlVlduals who have been demed sefVlces from DSHS 

18 Thirteenth declaratIOn of Sue Elliott at page 4 At the saJUe hme Arc admits that It does not 

19 keep track of advocacy efforts by Its staff Plambffs memorandum at page 9 

20 The mchVldual cases Arc presents to support thiS claim mvolve hearsay statements by 

21 two umdenbfied clients who claim that DSHS staff wrongfully demed requested services Arc 

22 claims that If It did not have to respond to these calls from members" It would save 

23 slgmficant amounts of paid staff lime" and that because of thiS expenditure It IS "truly 

24 harmed" Plalnliffs memorandum at pages 9-10 

25 
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I The "proof' offered by plamtIffs to support thIs claim IS woefully madequate Arc 

2 keeps no records of how ItS staff spend theIr time, and IdentIfies anonymous members whose 

3 mqumes have allegedly taken Arc staff tIme for some unspecIfied duratIOn The eVIdence 

4 supportmg thIs claim IS so speculatIve and conclusory that It leaves defendants no means by 

5 whIch to refute It ThIs claim IS Illustrative of why Arc should not be a party to thIs lItIgatIOn, 

6 and why defendants WIll agam ask the Court to dIsmISS Arc as a plamtIff By mfusmg Itself as 

7 a representatIve of ItS membershIp, a memberslup whose names and cIrcumstances Arc has 

8 been unable to Identify, m reahty Arc IS attemptIng to act as a class compnsed of all 

9 mdlvlduals wIth developmental dIsabIlIties who are ehglble for ICFIMR or CAP Waiver 

10 servIces ThIs IS the class defimtlOn that the Court prevIOusly rejected m tlus case, based on 

II the Court's detenninatlOn that mherent conflIcts eXIst aJllong class members The Court also 

12 found that adjudIcatIon of class members claims would reqUIre mdlvlduahzed detennmatlOns 

13 to ascertam If nghts to servIces were vIOlated 

14 Based on the above, defendants respectfully recommend that claims by Arc for aJleged 

15 harm to the orgamzatlOn be rejected as unfounded and speculative, and that claims of Arc on 

16 behalf of ItS members be rejected as mconslstent WIth pnor orders oftlus Court 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c. Plaintiffs Are Unable to Demonstrate A Current or Anticipated Violation of Their 
Rights to Developmental Disability Services Funded Through Medicaid. 

In theu complamt plamtlffs seek prehmmary and pennanent mJunctJons against 

defendants requmng DSHS to provIde ICF/MR servIces, CAP waiver servIces, and 

admlmstratIve appeal nghts consIstent WIth MedIcaId law In seekmg temporary or pennanent 

mjunctIVe relIef, a party must demonstrate (I) a clear legal or eqUItable nght, (2) a well 

grounded fear of immediate mvaSlOn of that nght, and (3) that the acts complained of must be 

resulting in or will result in actual and substantial harm Kucera v State Dept of Transp , 

140 Wn 2d 200,995 P 2d63 (2000). ArtIcle III standmg demonstratmg a case or controversy 
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1 reqUIres an mJury that IS actual or imminent, not conjectural or hypothetIcal Clark v CIty of 

2 Lakewood, 259 F 3d 996 (9th CIr 2001) 

3 PlamtIffs' allegatIOns of mJury m thIs case do not meet these cntena The three 

4 mdlvldual plaIntIffs are currently recelVlng the servIces they have requested and for whIch they 

5 have assessed needs There IS no mdlcatlOn that plamtIffs have outstandmg requests for 

6 services that are currently unmet or may become unmet m the future PlamtIffs assert that 

7 defendants are now pubhcly acknowledgmg what MedICaId law reqUIres and have made 

8 admissIOns regardmg what the state's responslblhtIes are toward MedIcaId recIpIents wIth 

9 developmental dIsabIlItIes Under the cases cIted above, plamtIffs no longer have ArtIcle III 

10 standmg to mamtam the actIon they ImtIated m 1999 

11 Even If one accepts plaIntIffs' allegatIOns of past VIOlatIons of MedICaId law at face 

12 value, they faIl to demonstrate present VIOlatIOns, or antIcIpated future VIOlatIOns, sufficIent to 

13 warrant the ImpOSItIOn of mJUllctIve rehef from thIS Court Such rehef IS consIdered to be an 

14 extraordmary remedy deSIgned to prevent senous harm Its purpose IS not to protect a plamtIff 

15 from mere mconvemences or from speculatIve or msubstantJal mJury Kucera V State Dept of 

16 Transp, 140 Wn 2d 200, 995 P 2d63 (2000) Here the fear of harm alleged by plamtIffs IS 

17 speculative, they are all currently recelvmg the servIces they have requested And as 

18 emphasIzed throughout theIr memorandum to the Court, CMS prOVIdes close momtonng and 

19 overSIght to state agency ImplementatIOn of MedIcaId reqUIrements 

20 

21 

22 

23 

24 

25 

D. Plaintiffs Have Comprehensive Appeal Rights That Meet Dne Process 
Requirements Imposed by Medicaid Law. 

State law grants comprehenSIve notIce and appeal nghts to plamtIffs Under RCW 

71A 10050 and RCW 71A 10 060, plamtIffs are afforded appeal nghts whenever there IS a 

demal, reductIOn, or termmatlOn of a servIce, a demal of ehglblhty, an UlITeasonable delay m 

actmg on an apphcatlOn for ehglbllIty or a request for a servIce, a claIm for overpayment, a 
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1 dtsagreement about nottce prOVISIons, a discharge from a state mstttutlOn, and a change m 

2 category of resldenttal service The latter statute grants extensive notice nghts Plamtlffs 

3 cannot demonstrate that adequate due process nghts under MedICaid are not aVailable See 

4 also WAC 388-825-120 (grantmg additIOnal appeal nghts regardmg the development or 

5 modificatIOn of service plans) Plamliffs are afforded full eVidentiary heanngs before 

6 admmlstratlve law Judges pursuant to chapter 34 05 RCW, mcludmg appeal to the county 

7 supenor courts These appeal nghts closely mlITor and are entirely consistent With Medicaid 

8 due process reqUirements contamed m 42 C F R §431 201 and 42 C F R §431 220 

9 It IS defendants' posllion that Issues surroundtng the nature and scope of Medtcald 

10 services to which a person may be entitled IS partICularly well sUited to the adtmmstrattve 

11 heanng process, where eVidence can be submitted through testimony and exhibits regardmg 

12 the mdlvldualized circumstances and needs of the person who feels aggneved Detenmmng 

13 the appropnate nature, scope and duration of an mdlV1dual's MediCaid services IS not well 

14 sUited to major littgatton m federal court ThiS Court so ruled m a recent case of a similar 

15 nature dealmg With CAP waiver services (Boyle V Braddock, COI-5687FDB) Defendants 

16 mamtam that the pnnclples underlymg the Court's declSlon m Boyle apply With equal force m 

17 tlus case, and should, at a mlmmum, defeat plamtlffs' arguments for an order grantmg 

18 summary Judgment 

19 

20 
E. Reasonable Promptness Under Medicaid is Determined on a Case by Case Basis. 

21 Without offenng any current examples, plamtlffs mfer that defendants are out of 

22 comphance With reasonable promptness reqUirements under MediCaid They appear to argue 

23 that Doe V Chiles, 136 F 3d 709 (11 th Clr 1998) stands for the proposItion that "reasonable 

24 

25 
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1 promptness" under MedIcaId means a bnght-iine nInety day rule I ThIs IS not how the 

2 reasonable promptness reqUIrement has been Interpreted 

3 There IS a nInety-day rule In 42 C F R §435911, but thIs applIes only to 

4 determInatIOns of elIgIbIlIty, not to the provIsIOn of servIces CMS has not adopted a SImIlar 

5 rule govermng the delIvery of servIces In the absence of statutory or agency gUIdelInes for 

6 determInIng what constItutes reasonable promptness, ItS reqUIrements are best determIned on a 

7 case-by-case baSIS See Mathews V EldrIdge, 424 US 319, 96 S CT 893, 47 LEd 2d 18 

8 (1976) (InterpretIng the reasonable promptness reqUIrement under 42 USC l396a(a) to 

9 requITe a balancIng of Interests) 

10 PlaIntIffs have made no present shoWIng that DSHS IS vIOlatIng MedIcaId's reasonable 

11 promptness standard In ItS elIgIbIlIty determInatIOns or In ItS delIvery of servIces All 

12 allegatIOns regardIng tImelIness of servIces are several years old or more IfplaIntIffs do have 

l3 complaInts about the tImelIness of servIces, they have specIfic appeal rIghts under state law 

14 proVldmg a vehIcle to pursue whatever remedIes are approprIate 

15 PlaIntIffs have not demonstrated a present or antIcIpated vIOlatIon of theIr rIghts to 

16 reasonably prompt servIces for whIch they are entItled They have adequate remedIes If such 

17 vIOlatIOns occur In the future 

18 V. CONCLUSION 

19 PlaIntIffs have faIled to meet ItS burden to warrant summary Judgment In theIr favor 

20 Defendants have raIsed many Issues of fact, and plaIntIffs have filed to demonstrate they must 

21 preVaIl and as a matter of law PlaIntIffs have not made the necessary showmg to warrant the 

22 ImpOSItIOn of InJunctIve relIef on defendants' proVISIOn of MedIcaId servIces 

23 

24 

25 1 Doe v Clules had a long and tortuous hIstOry dunng whIch the Court became very dissal1sfied With the 
pace of progress III Flonda's ImplementatIon of Court orders 
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1 For the foregomg reasons defendants respectfully request that the Court deny plamtIffs' 

2 Motion for Partial Summary Judgment 

3 Respectfully submitted this 28th day of Apnl, 2003 

4 CHRISTINE O. GREGOIRE 
Attorney General 
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1 PROOF OF SERVICE 

2 Carol Carney, states and declares as follows 

3 I am a citizen of the Umted States of Amenca and over the age of 18 years and I am 

4 competent to testlfy to the matters set forth herem I certify that I served a copy of tills 

5 

6 

7 

8 

9 

10 

11 

12 

13 

document on all parties or their counsel of record on the date below as follows 

Attorney for Plaintiffs 
Larry A Jones 
2118 Eighth Avenue 
Seattle, WA 98121-2608 

~ 
By Umted States MaIl 
By Legal Messenger 
By Facslllule 
By Federal Express 
By Hand DelIvery by Edward J Dee, Assistant Attorney General 

I certify under penalty of peIJury under the laws of the state of Washmgton that the 

foregomg IS true and correct 

14 Dated this 28th day of Apnl, 2003 at Olympia, Wasillngton 
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