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JUN 17 2003 

BY I\ES1!RN ~¥ t, D:A~~~J~RJT TACDM\ 
DEPUTy 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

THE ARC OF WASHINGTON STATE, INC , 
a Washmgton corporatIOn, on behalf of Its 
members, et at , 

Plamtlffs, 

V 

LYLE QUASIM m Ius offiCial capacIty as the 
Secretary ofthe Waslungton department of 
Social and Health ServIces, et at , 

Defendants 

Case No C99-5577FDB 

ORDER GRANTING DEFENDANTS' 
MOTION TO DISMISS AND 
DENYING PLAINTlFFS' MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 

INTRODUCTION 

Plamtlffs - an advocacy group devoted to promotmg servIces for developmentally dIsabled 

persons - allege that the Defendants have vIOlated theIr CIVIl nghts by fallmg to provIde to them 

WIth reasonable promptness the benefits to wluch they are entitled under the MedIcaid statute. 

Plamtlffs allege that they have had to remam on waltmg lIsts for long pen ods. 

Defendants move for dIsmIssal or, alternatively, for summary Judgment, and they present 

several grounds Defendants assert that the Arc lacks standmg, there IS a conflIct of mterest among 
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1 members of the orgamzatlon, the Issues are not npe, Plamtlffs have faIled to exhaust admmlstratlve 

2 remedIes, and abstentIOn IS proper 

3 For the reasons dIscussed below, Defendants' motion to dIsmISS IS granted 

4 DISCUSSION 

5 L Standing 

6 LUjan v Defenders of Wildlife, 504 US 555 (1992) sets forth the elements that must be 

7 establIshed to demonstrate standmg Plamtlffmust have (1) suffered an mJury m fact, (2) that IS 

8 causally connected to the conduct complamed of, and (3) IS lIkely to be redressed by a favorable 

9 decIsIOn. Id at 560-61 It IS "substantIally more dIfficult" to establIsh standmg for a plamtIffwho 

10 IS not hImself the object ofthe government actIOn or mactlOn challenged A membershIp 

11 organIzatIOn has standmg to bnng SUIt on behalf of ItS members only when "(a) ItS members would 

12 otherwIse have standmg to sue m theIr own nght, (b) the mterests It seeks to protect are gennane to 

13 the organIzation's purpose; and (c) neIther the claIm asserted nor the relIef requested reqUIres the 

14 partIcIpatIOn ofmdlvldual members m the lawsUIt" Hunt v Washzngton State Apple Advertlszng 

15 Comm 'n, 432 U S 333,343 (1977). 

16 Plamtlffs argue that the partIcIpatIOn ofmdlvldual defendants IS not reqUIred because the 

17 only Issue common to all plamtIffs IS the matter of reasonably prompt servIces for elIgIble persons 

18 Further, they argue that smce they are seekmg declaratory and mJunctIve relIef, partIcIpatIOn of the 

19 mdIvldual members IS not reqUIred 

20 The contentIOn that some mdIvlduals are not bemg assessed or are not recelvmg servIces 

21 WIth reasonable promptness ImplIes that some factual Issues must be resolved PlaIntIffs allege that 

22 Defendants VIOlated MedIcaId law, and proof of the maJIner m whICh the VIOlatIOn has occurred 

23 must be presented Plamtlffs request mJunctIve relIef requmng Defendants "to offer all plamtlffs 

24 who are elIgIble for WaIver servIces the chOIce ofrecelvmg ICFIDD or home and commumty-based 

25 servIces that are SUItable for theIr needs wlthm 90 days or some other specIfically-defined penod " 
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I This reqUires the participatIOn ofthe llldlvidual members m the lawsUit for the determmatlOn of 

2 certam relevant factual Issues Plamtlffs, therefore, cannot meet the third element for standmg 

3 under Hunt Accord, Hams v McRae, 448 U S 297 (I 980)(partlclpatlOn of an organizatIOn's 

4 mdlV1dual members was needed to show the regulatIOn's coercive effect and orgamzatlon lacked 

5 standmg m the lawsUit) Moreover, the Arc's lack of standmg IS unaffected by the partiCipatIOn of 

6 the named mdlvldual plallltiffs With standmg See Ass 'n for Retarded CItizens of Dallas v Dallas 

7 County Mental Health & Mental RetardatIOn Ctr Bd of Trustees, 19 F 3d 241, 244 (5th Clf 1994) 

8 IL Conflict oflnterest 

9 Defendants contend that the ddTenng mterests among the organizatIOn members (some on 

10 the State's Home and Commumty Based Waiver program and allegmg they are not recelVlng all the 

II services to which they are entJtied, some not on the Waiver and allegmg that they have a nght to be 

12 on the waiver) creates a conflict of mterest between the Arc and those members, thus reqUlnng the 

13 Arc's dismissal. 

14 The Arc argues m response that there IS no law that reqUires unanimity of mterest among an 

15 organizatIOn's members before It may sue, and contends that the Arc speaks With one vOice through 

16 the actIOns of ItS Board 

17 The Plamtlffs' arguments fall to address the ObVIOUS, mherent conflICt among the parties 

18 The Rules of ProfessIOnal conduct cited by Defendants speak to the problem of an attorney 

19 representmg chents With dlffenng mterests (RPC I 7(a)(I) and (b)(I)) It would be problematic to 

20 allow the Arc to represent one group of ItS members, when It purports to represent all 

21 developmentally disabled people ThiS Issue IS rendered moot With dismissal of the Arc for lack of 

22 standmg 

23 IlL Ripeness 

24 

25 
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1 Defendants argue that thIs case IS no longer npe for relIef as the Defendants are m the 

2 process of changmg Washmgton's smg1e CAP (CommunIty AlternatIves Program) WaIver mto 

3 several CAP waIvers. 

4 PlamtIffs argue that It doesn't matter what the program IS, PlamtIffs may stIll bnng theIr 

5 claIms of entItlement. Moreover, they contend that the current program wIll be extended untIl the 

6 new programs are approved 

7 Plamtlffs' argument overlooks the need for an underJymg controversy the need to detenmne 

8 the contours of the State program ultImately bemg offered, whether PlaIntIffs need and are qualIfied 

9 to receIve certam servIces, and whether the servIces are bemg proVIded WIth reasonable prompmess 

10 IV. Failure to Exhaust Administrative Remedies 

11 Defendants pomt to Washmgton State law that proVIdes the nght of appeal to all mdlvlduals 

12 who are demed servIces proVIded by DSHS' DIVISIOn of Developmental DIsabIlItIes, mcludmg 

13 servIces proVIded through the CAP WaIver program at Issue here RCW 71A.lO.050(1), WAC 388-

14 825-120 State law also proVIdes for JudICIal reVIew m state supenor court of adverse 

15 admmlstratlVe declSlons RCW 34 05 514 PlamtIffs are reqUIred to exhaust admmlstratIve 

16 remedIes pnor to seekmg JudICIal reVIew RCW 34 05 534 Defendants contend that PlaIntIffs have 

17 faIled to utIlIze admlmstratIve remedIes before seekmg relIef, and that at least as far back as 1996, 

18 none of the three named plamtIffs has requested a faIr hearmg WIth regard to demal reductIOn 

19 suspensIOn or tennmatlOn of servIces to the developmentally dIsabled 

20 PlamtIffs argue that mdIvldual partIcIpatIon of Arc members IS not necessary, that one Arc 

21 famIly (a plamtIffherem) has pursued an admlmstratIve remedy m 1999, but the AdmmlstratIve 

22 Law Judge could not overturn state statlItes and regulatIOns blockmg access to reasonably prompt 

23 servIce PlamtIffs argue, therefore, that It would be futIle to pursue admmlstratIve remedIes and that 

24 It IS not necessary to pursue admlmstratIve remedIes when a SectIOn 1983 claIm IS mvolved 

25 
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I Defendants submit DSHS Secretary Dennis Braddock's letter of June 26, 2002 to the 

2 RegIOnal AdminIstrator of the U S Department of Health and Human Services wherem he states 

3 that "We [DSHS] Will not use lack offundmg as a defense when a fair heanng concernmg access to 

4 services IS held for a CAP Waiver client" No eVidence has been presented that the DSHS IS actmg 

5 contrary to that commitment smce June 26, 2002 Defendants also argue that PlamtIffs' futIlity 

6 argument IS unavaIlmg because adminIstratIve declSlons are subject to review m the state supenor 

7 courts, which do have authonty to overturn statutes, and Defendants cite three such cases. 

8 PlaintIffs have failed to exhaust their admmlstratIve remedies, their arguments to the 

9 contrary notwlthstandmg A system IS m place to address PlaintIffs' concerns, and the 

10 admmlstratIve remedies provided are there to assist the PlamtIffs Far from bemg futIle, the 

II adlTIlnIstratIve remedies provided allow a program participant to settle a problem more effiCiently, 

12 and among those with expertise, than proceedmg to a different forum entIrely, and, the State IS 

13 provided the first opportUnIty to address the Issues that occur m the program that It IS charged with 

14 admmlstenng 

15 V. Abstention 

16 Defendants argue that abstentIOn pursuant to Burford v Sun 0,1 Co , 319 U S 315 (1943) IS 

17 appropnate The doctnne from Burford provides that federal courts should abstain from exerclsmg 

18 junsdlctIon when failing to abstam would create needless conflict With the state's admmlstratlOn of 

19 ItS own regulatory scheme, which m turn would affect Issues of substantJallocallmportance that 

20 would transcend the federal court case Here, the DSHS has special knowledge and expertise m 

21 admmlstenng the Waiver program 

22 PlamtIffs argue that abstentIOn IS not appropnate because thIs case does not meet the three 

23 factors reqUired for abstention under Burford: (I) the state has chosen to concentrate SUitS 

24 challengmg the aclIons of the agency mvolved m a particular court, (2) the federal Issues cannot be 

25 separated easily from complex state law Issues with respect to which state courts might have special 
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1 competence, and (3) federal review might disrupt state efforts to establish coherent policy Cay of 

2 Tucson v us West CommUniCatIOns, Inc, 284 F 3d 1128, 1133 (9th Clr 2002) 

3 PlamtIffs argue that none of the above elements are met matters are not concentrated by this 

4 state m a particular court, this case IS about Federal policy under the Medicaid Act, and Federal 

5 reView here will clanfY the State's obligations under the Medicaid Act. 

6 The Supreme Court has Implicitly acknowledged the difficulties states have m managmg 

7 large, federal entitlement programs Olmstead v Zlmrmg, 527 U S 581 (1999) addressed the 

8 questIOn of whether the proscnptlOn of dlscnmmatlOn m the Amencans with Disabilities Act 

9 (ADA) may reqUIre placement of persons With mental disabilities m commumty settmgs rather that 

10m mstItutlOns The Court answered With a qualified yes, proVided treatment professIOnals 

11 determme community placement IS appropnate, the affected mdlvldual does not object, and the 

12 placement can be reasonably accommodated," talang mto account the resources avazlable to the 

13 State and the needs of others wah mental dlsabliltles" (EmphaSIS added) The Court recogulzed 

14 that mdlvlduals have different needs, may need an mstItutlOnal settmg from time to time, or may 

15 always reqUIre an mstItutlOnal settmg The Court addressed the "reasonable-modificatIOns 

16 regulatlOn" that "allows States to resist modifications that entail a 'fundamenta[l] alter[atlOn], of the 

17 States' services and programs" Olmstead, 527 U S at 604 The Court stated 

18 To maIntam a range of faCilities and to adminIster services With an even 
hand, the State must have more leeway than the courts below understood the 

19 fundamental-alteratlOn defense to allow 

20 Olmstead, 527 U S at 605 Justice Kell11edy's concurrence, Jomed m by Justice Breyer stated m 

21 pertment part· 

22 In light of these concerns, If the pnnclple of liability aJIllounced by the Court 
IS not applied With cautIOn and clrcumspectlOn, States may be pressured mto 

23 attemptmg compliaJIce on the cheap, placmg margmal patients mto mtegrated 
settmgs deVOid of the sefV1ces and attentlOn necessary for thelf condition Tills 

24 danger IS m addition to the federalism costs mherent m refemng state deCISIOns 
regardmg the admmlstratlOn of treatment programs and the allocatlOn of resources to 

25 the revlewmg authonty ofthe federal courts. It IS of central Importance, then, that 
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1 courts apply today's declSlon with great deference to the medical decIsIOn of the 
responsible, treatmg phYSICians and, as the Court makes clear, with appropnate 

2 deference to the program fundmg deCISIOns of state policymakers 

3 fd at 610 

4 Beanng the holdmg of the analogous Olmstead case m mmd, elements (2) and (3) for 

5 Burford abstentIOn have been met Moreover, there IS proVISIOn for appealmg admlll1strative 

6 deCISions m thiS area to the State courts, so element (1) IS also met The Court agrees that the state 

7 system, coupled With Washmgton's public policy mterests and concerns m and for the even-handed 

8 admlll1stratlOn of ItS limited resources to a populatIOn With great and diverse needs, support 

9 application of the Burford abstentIOn doctnne to thiS case. 

10 CONCLUSION 

II The Plamtlff Arc must be dismissed from thiS case for lack of standmg as the participation 

12 ofthe mdlVldual members oftlus laWSUit IS reqUired The Arc may not represent all parties, as there 

13 IS an mherent conflict ofmterest among the members of the Arc There IS a problem With the 

14 npeness ofthls laWSUit presently, as the waiver program at Issue IS m the process of changmg mto a 

IS program constituted of several Waivers, therefore, whether the PlamtJffs herem wJlI have any 

16 complamts that reqUire redress IS unknown, and It IS a waste of JudiCial resources to address the 

17 ongmal waiver under these ClTcumstances. The PlamtJffs have admittedly failed to exhaust their 

18 admmlstratJve remedies It IS Important for the State to have the opportumty to deal With 

19 complaints first, as It admullsters the program and possesses the expertise Moreover, a 

20 complamant who IS unhappy With the admmlstratlve law judge's declSlon may pursue the claJffi m 

21 the State court system Fmally, abstention IS a doctnne that IS appropnate to apply m thiS case, and 

22 all the elements for Burford abstentIOn are satisfied. 

23 NOW, THEREFORE, 

24 IIIII 

25 IIIII 
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1 IIIII 

2 IIIII 

3 IT IS HEREBY ORDERED 

4 (1) Regardmg Defendants' Supplemental Mohon and Memorandum to DismiSS Pursuant to 

5 Order of 4/2/03 m Comparuon Case of Boyle et al v Braddock, or m the alternahve, Defendants' 

6 Mohon for Summary Judgment (Doc # 343), Defendants' Mohon to DismiSS (Doc # 343-1) IS 

7 GRANTED and thiS cause of actIOn IS DISMISSED The alternahve Mohon for Summary 

8 Judgment (Doc. # 343-2) IS STRICKEN as MOOT, 

9 (2) Plainhffs' Motion for Parhal Summary Judgment (Doc. # 332) IS DENIED, 

10 (3) P1amhffs' Stipulated Mohon to Extend certam deadlines (Doc. # 364) IS rendered MOOT 

11 by tIus Order and IS STRICKEN from the Court's calendar; 

12 (4) The Clerk IS dlfected to enter Judgment for Defendants m thiS matter 

13 

14 DATED thls~ day of June, 2003 

15 

16 
lV"''''''J.o.IN D BURGESS 

17 TED STATES DISTRICT JUD 

18 

19 

20 

21 

22 

23 

24 

25 
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Re: 3:99-cv-05577 

Unlted States Dlstrlct Court 
for the 

Western District of Washlngton 
June 17, 2003 

* * MAILING CERTIFICATE OF CLERK * * 

ec 

True and correct copies of the attached were malled by the clerk to the 
followlng 

Joy Ann Logan-von Wahlde, Esq. 
COLUMBIA LEGAL SERVICES 
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TACOMA, WA 98402 
FAX 1-253-572-4348 

Eleanor Hamburger, Esq. 
COLUMBIA LEGAL SERVICES 
STE 300 
101 YESLER WAY 
SEATTLE, WA 98104-2552 
FAX 382-3386 

Patrlcla J. Arthur, Esq. 
COLUMBIA LEGAL SERVICES 
STE 300 
101 YESLER WAY 
SEATTLE, WA 98104-2552 
FAX 464-0856 

Danlel S Gross, Esq 
WASHINGTON PROTECTION & ADVOCACY SYSTEM 
STE 102 
180 W DAYTON 
EDMONDS, WA 98020 
425-776-1199 

Stacle Berger Siebrecht, Esq. 
WASHINGTON PROTECTION & ADVOCACY SYSTEM 
STE 102 
180 W DAYTON 
EDMONDS, WA 98020 
FAX 425-776-0601 

Deborah A Dorfman, Esq. 
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PUBLIC COUNSEL 
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2118 8TH AVE 
SEATTLE, WA 98121 
FAX 405-3243 

Chrlstlne Thompson Ibrahlm, Esq. 
2118 8TH AVE 
SEATTLE, WA 98121 
206-405-3240 

FDB 


