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tWIC u.s. DIS11tICr COiItr 
UNITED ST ATES DISTRI;;~:Bll~fiNt;~iTt:)!'CT t"1lf_~ __ a_r"":-J-!l!!d 

WESTERN DISTRICT OF » 

7 The Arc of Washington State, Inc., a 
8 Washington Corporation, on behalf of 

its members, et al., 

9 
Plaintiffs 

vs. 

10 Lyle Quasim, in his official capacity as 
II the Secretary of the Washington 

Department of SOCIal & Health 
12 Services, et a!., 

Defendants, 

13 
and 

14 Sharon Allen, et a!. 

Proposed Interven ors. 

I. 

AT TACOMA 

Civil Cause No. C99-5577FDB 

Memorandum in Support of Motion 
To Intervene for Limited Purposes 

Introduction 

15 

16 

17 The plamllff class m Allen. et al v Western State HOSPItal, et al ("Allen"), C99-5018RJB, and 

18 the Washmgton ProtectIOn and Advocacy System ("WPAS"), an orgamzatlOnal plamtlff m Allen, 

19 (heremafter "ApplIcants") seek to mtervene m thIs actIon for the hmlted purpose of obJectmg to the 

20 proposed Settlement Agreement filed m thIs case, seekmg class decertIficatIOn, and opposmg the partIes 

21 Jomt MotIon for Prehmmary Approval of Class Settlement to ensure that theIr nghts and mterests under 

22 the Allen Settlement are fully protected Apphcants are not m any way attemptmg to hft the stay m 

23 Allen ApplIcants file tlus memorandum m support of theIr MotIOn to Intervene mto the above-

24 captIOned actIOn as a matter of nght under Fed R Civ P 24(a)(2) or, alternatIvely, penmssIVely under 

25 Fed R CIV P 24(b) 

26 

27 

28 

II. 

A Arc. et al v Quaslm. et al 

I\tlemorandum In Support of 
Motion to Intervene For Lmuted 
Purposes 
Page -1 

Relevant Facts 

Washmgton ProtectIOn &~li~ ,,,' 
180 st yton, SUIte 102 
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On October 9, 1999, tlnee mdlvlduallynamed plamtIffs and the Arc of Wash mgt on filed a class 

actIon WIth thIs Court seekmg mJunctlve and declaratory rehef to receIve MedIcaId servIces wIth 

reasonable promptness Plamtlffs dId not file a MotIOn for Class CertIficatIOn I On December 22,2000, 

4 thIs Court certIfied a class under Fed R CIV P 23(a) and (b)(2) defined as 

5 

6 

7 

8 

9 

all developmentally dIsabled persons m the State of Washmgton who I) meet the medIcal and 
financIal reqUIrements for ehglblhty for ICF-MR servIces, a)have apphed for HCB servIces, and 
111) have not receIved HCB waIver servIces, or not receIved them WIth reasonable prompmess, 
and mdlvlduals who WIll be sImIlarly sItuated m the future 

Order Grantmg PlamtIffs MotIOn to Mamtam Class ActIOn, shp op at 6 

On Apnl 27, 2001, the eXlstmg partIes m Arc reached and sIgned a proposed Settlement 

Agreement, Release and Order of Stay ("Settlement") The Settlement contams many objectIonable 

10 proVISIOns See PlamtIffs ObJectIons, attached as Exh 1 As part of thIs Settlement, the partIes agreed 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

that plamtIffs WIll ask the Court to determme theIr adequacy as representatIves ofthe class proposed as 

all DDD chents who are elIgIble for ICF/MR and/or HCBS WaIver 
servIces adImmstered by DDD m the State of Washmgton and who are 
not recelvmg all the servIces they need WIth reasonable promptness and 
those who may become sImIlarly sItuated m the future pnor to December 
31,2006, the Arc of Wash mgt on State, Inc , on Its own behalf and on 
behalf of ItS members, and the class representatIves . 

Settlement, '\[23, attached as Exh 2 

In addItIOn, the Settlement mcludes a proVISIOn for "Covered ClaIms" WhICh specIfically WaIves 

the nghts of the natned plaIntIffs and members of the plamtlff class to bnng a large array of claIms that 

are the subject of the Complamt, mcludmg, but not hmlted to, datnages claIms, admmlstratlve claIms, 

claIms under TItle II ofthe Amencans WIth DIsabIlItIes Act ("ADA"), and claIms under MedICaId, for 

at least SIX years See!fL, '\[2 II The Settlement also states that "[t]hIS Agreement contams all of the 

terms agreed upon between the UnderSIgned PartIes, supersedes, and cancels each and every and every 

[SIC] other confhctmg Agreement, promIse or negotIatIOn between them" Id, '\[11 3 

The Settlement provIdes that DSHS WIll seek S 14 mtlhon for the current bIenmum .!4. at 4 I -

Defendants filed a MotIOn to strIke the class allegatIOns from the Complamt Tills Court deemed plamuffs' 
opposillon to that motIOn to be a MotIOn for Class CerllficatlOn and ordered defendants to respond to It Order Denymg 
Defendants' MotIon to Stnke Class AllegatIOns, dated September 15, 2001 
Memorandum In Support of 
MotIOn to Intervene For Limited 
Purposes 

\Vashmgton Protection & Advocaq System, Inc 
180 West Da)ton, SUite 102 

Edmonds, 'Vashmgton 98020 
(425) 776-1I99lFacslmde (425) 776-0601 Page - 2 



Case 3:99-cv-05577-JKA   Document 153    Filed 08/23/01   Page 3 of 12

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

42 However, by the state's own estImates, thIS figure IS madequate 2 DDD WIll attempt to negotIate 

an addItIOnal undetermmed sum Id To ApplIcants' knowledge, plamtIffs dId not enlIst the advIce of 

experts m determImng the proper scope of relIef Dec! of Stroh, at ~ 31 

B Allen, et al v Western State HOspItal, et al 

Allen was filed as a class actIOn m federal court m Tacoma on January 12, 1999, by seven 

mdIVIdual plamtIffs and two orgamzatIOnal plamllffs, mcludmg the WPAS, seekmg mJunctIve and 

declaratory relIef for vIOlatIOns of the plamtIffs' class' nghts under the Fourteenth Amendment of the 

Umted States ConstItutIOn and other federal laws mcludmg, but not lImIted to, the ADA, due to 

madequate care at WSH and m the community All ofthe Arc defendants are defendants m Allen See 

Arc Complamt, Allen Complamt, dated 1112/99, attached as Exh 3 

On May 18, 1999, the Honorable Robert J Bryan certIfied Allen as a class dcllon with WPAS 

and the named plamtIffs as class representatives The class was defined as follows 

mdlvlduals with developmental disabIlItIes 1) who presently reSide at Western State Hospital, 
2) who have been dIscharged from Western State Hospital after June 1, 1997, to reSidentIal 
habIlItatIOn centers, or commumty IIvmg arrangements funded, operated or lIcensed by the 
defendants, and 3) who WIll be admitted to Western State HospItal m the future 

Order Certlfymg Class ActIOn, slIp op at 11, attached as Exh 4 

The Allen class currently mcludes over 200 mdlvlduals and IS expected to grow See Decl of 

Stroh, ~ 12 Allen class members' either currently do not get all the services they need with reasonable 

promptness or are lIkely to be SimIlarly sItuated m the future Decl of Gardner at ~14, Decl of Beasley 

at~ 14 Thus, most Allen class members are members of the Court certIfied class m the Arc Moreover, 

most, Ifnot all, Allen class members are or Will be members of the proposed class as defined m the Arc 

Settlement Thus, the Arc class, under eIther defimtIon, encompasses vIrtually the entire Allen class 

On December 2, 1999, the Honorable Robert J Bryan Signed an Agreed Order on Jomt MotIOn 

2 A study conducted by the DlVlslOn of Developmental Dlsablhlles ("DDD") found that "the total mcreased 
costs to proVIde the servIce and support needs of all the FY 200 I caseload exceeds $262 6 nnlhon General Fund -state 
dollars ($447 nnlhon total)" Decl ofStroh,1[ 32, Exh 14 , 

The Allen class members mclude mdlVlduals who are currently adnntted to Western State HospItal 
("WSH"), and are m need of appropnate commumty supports funded under the Home and Commumty Based ServIces W a1 ver 
("HCBS") or as rntennedlate Care Faclhtles for mdlVlduals WIth developmental dlSablll11es ("rCFs") See Decl of Gardner 
at 1[ 10, Dec! of Beasley at 1[ II Addlllonally, the class mcludes mdlvlduals who have been at WSH, but who currently 
reSIde at reSidentIal habIhtatlon centers ("RHCs"), whIch are hcensed as reFs, or III commumty programs contractIng"Wlth 
DDD, most of whIch are funded or hcensed as HCBS or rCF See Dec! of Gardner at 11, Dec! of Beasley at 10, Dec! of 
Stroh at 1[ 34, Exh 15, at 8 - 10 
Memorandum In Support of 
Motion to Intervene For LImited 

Purposes 
Page - 3 

Washmgton Protection & AdYocac), System, Inc 
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to Stay Proceedmgs m Allen ("Agreed Order") See Agreed Order, attached as Exh 5 The Allen 

Settlement addressed the clrums raised m the Complamt mcludmg, but not limited to claims under the 

ADA that mdlvlduals should be served m the most mtegrated settmg appropnate to their mdlvlduals 

4 needs See!fL Addlhonally, plamhffs filed a motlOn4 to amend the Complamt to mclude Medicaid 

5 

6 
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10 
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12 

13 

claims to ensure the provlSlon of adequate commumty services See Decl of Stroh, ~ 8, Exh 5 

The terms of the Allen settlement stays plamhffs' claims while requmng that defendants 

complete three phases of ImplementatIOn to Improve commumty supports and services at WSH Agreed 

Order at I and attachment I at p 3- 14, Exh 5 If plamtlffs m Allen believe that defendants are not 

complymg With the settlement agreement, their only remedy IS to lift the stay and try the case Id at 2 -

3 Additionally, the Allen settlement preserves all of the Allen class members, mcludmg claims for 

damages and other relevant claims Id at 3 

The Settlement m Arc conflicts With and potentially Impairs the nghts of the Allen class 

members The "Covered Clrums" m the proposed Settlement Agreement waives claims speCifically 

14 preserved m the Allen settlement Arc Settlement at ~ 2 II, Agreed Order, at 3 Thus, If plamhffs were 

15 
to lift the stay m Allen, they may be precluded from rrusmg their ADA and proposed Medicaid claims 

16 because ofthe waiver m the Arc Settlement The Allen class members may not be able to raise damages 

17 

18 

clrums which were preserved under the Settlement Agreed Order, at 3 _ Moreover, the Arc Settlement 

contams a provlSlon which supersedes and cancels all prevIOus Agreements, winch may mclude the 

19 Allen Settlement smce all of the Arc defendants are Allen defendants and most, If not all, Allen class 

20 members are Arc class members. See Settlement at ~ II 3 

21 

22 

23 

24 

25 

26 

27 

28 

The Settlement Impairs WPAS' role as the deSignated protectIOn and advocacy agency for the 

state ofWaslnngton RCW 71A 10080, see also Decl of Stroh, ~'13- 5 and 24- 25 WPAS has the 

authonty and IS mandated to pursue any necessary remedies and relief, mcludmg legal actIOn, on behalf 

ofmdlvlduals With developmental disabilities and other dlsabllihes to redress any nghts vIOlatIOns 42 

USC § 6042, 45 C F R § 138621 The Governor of Wash mgt on has guaranteed thatWPAS will have 

4 ThIS motIon was pendmg at the llme the partIes reached settlement and, therefore, the court dId not rule 
on It See Agreed Order, at I, Dec1 of Stroh, '1 8 The essence of thIS claIm was to ensure that mdlVlduals WIth 
developmental dlsabJlllles WIth mental health needs are not unnecessarIly adnntted to WSH, but rather reeene all therr 
medIcally necessary servIces m the eommumty Dec1 Of Stroh, '\I 8 
Memorandum In Support of 

MotIOn to Intervene For LimIted 
Purposes 

Page - 4 

,,, ashmgton ProtectIOn & Advocacy System, Inc 

180 West Dayton, SUIte 102 
Edmonds, \Vashmgton 98020 
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the abIlIty to meet all of Its federal obhgatlOns mcludmg pursumg legal actIOn See Decl of Stroh, -,r 5, 

Exh 4 The provISIons of the Arc Settlement Impede thIS authonty and mandate Id, '1'124 - 25 

Apphcants met and corresponded wIth plamllffs to dIscuss concerns and consIderatIOns regardmg 

4 the potenllal settlement mcludmg the preclUSIve and bmdmg effects of the proposed language on 

5 

6 

7 

8 

9 

10 

11 

12 

13 

unnamed class members and requested an opportumty to comment on drafts Id, -,r-,r 14 - 17, Exhs 6-

7 On Apn125, 2001, plamtlffs provIded Apphcants wIth a draft of defendants' proposed settlement 

agreement and assured Apphcants they would have lime to comment on future drafts Id at '117, Exh 

7 On Apn130, 2001, WPAS learned of the final settlement Id at-,r-,r 16 - 17, Exh 7 On May 1,2001, 

Apphcants sent a letter to plamtlffs, settmg forth m detail Apphcants' senous concerns regardmg the 

settlement Id at -,r 17, Exh 7 

Begmmngon June 15,2001, Applicants con-esponded With plaintiffs and defendants statlllg their 

IIltentlOn to preserve theIr nghts and to mtervene If theIr IIlterests remam neglected Id at -,r-,r 18,20, Exh 

8, 11 Plalntlffs were wIllmg to exclude the Allen class members from the Settlement, but defendants 

14 refused See Id , -,r-,r 19, 21, Exhs 9, 10, 12 and 13 The Settlement was filed on August 16, 200 I and one 

15 

16 

17 

18 
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27 

28 

week later Applicants file the attached Motlon for LImIted mterventlOn 

III. Legal Argument 

A LImIted Intervention Is Penmsslble 

An applIcant may IIltervene for limIted purposes, such as challengmg a proposed settlement 

KIrkland v New York State Dept of CorrectIOns, 711 F 2d 1117, 1125 (2dClr 1983) mdeed,Itls 

often the tnal court whIch limIts the status of the mterventlOn See Id at 1121 (ApplIcants sought full 

IIlterventlOn, but were only granted partlal mterventIOn), see also Shore v Parklane Hoslerv Co , 606 

F 2d 354, 355 (2d Clr 1979) Thus, It IS neIther unusual nor objectIOnable that here ApplIcants have 

sought mterventlOn for hmlted purposes 

Although Fed R CIV P 24(c) reqUIres a party movmg to mtervene to file a pleadmg suclI as a 

Complalllt or Answer along WIth the MotIon to mtervene, the courts have not applIed thIS rule stnctly 

See Beckman mdustnes. Inc v Internallonal msurance Co, 966 F 2d 470, 474 (9th Clr 1992) Where 

the movant descnbes the baSIS for mterventIOn WIth suffiCIent specIficIty to allow the dlstnct court to 

rule, the faIlure to submIt a pleadmg IS not grounds for reversal Id at 475 
Memorandum In Support of 
Motton to luten-eoe For Lnruted 
Purposes 
Page- 5 
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Here, Applicants fully descnbe the baSIS for theIr MotIOns to Intervene, to DecertifY the Class 

and m their ObjectIOns m the accompanymg motIOns and memoranda See "Facts", § II above 

Applicants are not rmsmg clmms agamst defendants requmng the filmg of a Complamt 

B Applicants Meet the Cntena Reg Ulred for InterventIOn as a Matter of RIght under Federal 
Rules of CIVIl Procedure Rule 24(a)(2) 

Rule 24(a)(2) of the Federal Rules of CIVIl Procedure reqUIres mterventlOn as a matter of nght 

when the applicant claims an mterest relatmg to the property or 
transactIOn which IS the subject of the actIOn and the applicant IS so 
Situated that the dISposItIOn ofthe actIOn may as a practIcal matter Impair 
or Impede the applicant's ability to protect that mterest, unless the 
applicant's mterest IS adequately represented by eXlstmg partIes 

Thus, mterventlOn as a matter of nght reqUIres that 1) the applicant file a llmely applicatIOn to 

mtervene, 2) the applicant have a "slgmficantlyprotectable" mterest related to the property or transactIOn 

mvolved m the pendmg laWSUIt, 3) dlSposlllon ofthe laWSUIt may adversely affect applicant's mterest 

unless mterventlOn IS allowed, and 4) the eXlsllng partIes do not adequately represent the would-be 

mtervenor's mterest See Cabazon Band of MIssIOn Indians v WIlson, 124 F 3d 1050, 1061 (9th Clr 

1997), cert demed, 524 US 926 Rule 241S to be mterpreted "broad1ym favor ofmterventlOn " Forest 

Conservallon CouncIl v Umted States Forest Ser , 66 F 3d 1489, 1493 (9th Clr 1995) Here, Applicants 

meet all fonr cntena for mterventlOn as a matter of nght 

1. Intervenors' Application is Timely 

Under Rule 24(a)(2), llmelmess IS a threshold reqUIrement League ofUmted Lalln Amencan 

CItIzens v WIlson, 131 F 3d 1297, 1302 (9th Clr 1997) The Nmth CircUIt considers three factors to 

detennme an applicatIOn's tImeliness a) the stage of the proceedmgs at the tIme of applicatIOn, b) the 

length of and any reason for delay m movmg to mtervene, and c) the prejudIce caused to eXlstmg partIes 

from applicant's delay m movmg to mtervene See Umted States v State of Wash mgt on, 86 F 3d 1499, 

1503 (9th Clr 1996) "The tJmelmess factor IS essentJally a reasonableness mqUlry, requmng potenllal 

mtervenors to be reasonably dIligent m leammg of a SUIt that mIght affect theIr nghts, and upon leammg 

of such a SUIt, to act to mtervene reasonably promptly" People Who Care v Rockford Bd of Ed , 68 

F 3d 172,175 (7th Clr 1995) The hmelmess reqUIrement IS to be revIewed m a mauner most favorable 

to mterventlOn, especially m consideratIOn of mterventlOn as a matter of nght Forest ConservatIOn 

Memorandum In Support of 
MotIon to Intervene For LImited 
Purposes 
Page - 6 

'" ashmgton ProtectIOn & Advocacy S) stem, Inc 
180 West Dayton, SUite 102 

Edmonds, Washmgton 98020 
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Council, 66 F 3d at 1493, Umted States v Oregon, 745 F.2d 550,552 (9th Clr 1984) 

a. The Stage of the Proceedings is Relatively Early 

The stage of proceedmgs should be consIdered when detennmmg tlmelmess of applicatIOn See 

State of Wash mgt on, 86 F 3d at 1503 A threat to any substantIal mvestment of time and resources made 

by either party or the court will count agamst grantmg mterventlOn See League of the Umted Latin 

Amencan CItizens, 131 F 3d at 1302 Here, the case has not yet gone to tnal and IS currently stayed 

See Arc Complamt, dated 11/9/99, See StipulatIOn and Order Stnkmg Tnal Date and StaYIng LItigatIOn, 

dated May 8, 2001 Although the parties are m the settlement stage ofthe proceedmgs, mterventlon by 

Applicants at this Juncture IS timely and appropnate The reason for Applicants' motion rests With the 

tenns of the proposed Settlement which was only filed on August 16,2001 See "Facts", SectIOn II 

above Furthennore, federal rules contemplate that the parties will vOice their objectIOns at trus 

12 Juncture, and that class certIficatIOn will be reconsidered as necessary throughout litIgatIOn Fed R CIV 

13 

14 
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P 23 (e) and (c)(1) Accordmgly, Applicants' motIOn IS hmely 

b. Applicants Have Not Delayed Their Motion 

The length of and the reason for delay for filmg a mohon to mtervene must also be considered 

by the Court when detennmmg whether to grant an applicant leave to mtervene as a matter of nght State 

of Wash mgt on, 86 F 3d at 1502 The measurement ofdelaybegms at the pomt at wruch the applicant 

becomes aware that the eXlstmg parhes are not protectmg hIS or her mterests Umted Alrlmes. Inc v 

McDonald, 432 U S 385,394 (1977). Intervenhon for the pUlpose of obJectmg to a settlement IS timely 

Ifmade after notIce ofthe settlement has gone out See Crawford v EgUlfax Payment Services. Inc, 201 

F 3d 877, 881 (7th Clr 2000) (applicatIOn tImely, where applicants began preparatIOn for mterventlOn 

Immediately after the eXlstmg parties provided unnamed class members notIce) 

Here, Applicants seek to mtervene for limIted purposes Applicants dId not discover that their 

mterests were not bemg adequately protected unhl counsel for Applicants obtamed the Settlement on 

May 1, 2001 5 After revlewmg the Settlement and detennmmg that It conflicted With the Allen 

Apphcants dId not rece"e draft of defendants proposed settlement agreement unul Apn125. 2001 Dec! 
of Stroh at ~ 17, Exh 7 In addltwn, Apphcants receIved assnrances from plamtlffs that they would have an opportumty to 
revIew and comment on the final settlement language before plamhffs would agree to anythmg WIth the defendants Id 
DespIte these assnrances, Apphcants were not afforded such an opportumty Id 
Memorandum In Support of 

MotIOn to Intervene For Limited 
Purposes 
Page -1 

\Vashmgton ProtectIOn & Advocaq System, Inc 
180 West Dayton, SUIte 102 
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settlement and dId not protect the mterests of the plamnff class m Allen and of WP AS, Apphcants 

attempted, throughout June and July 2001, to resolve the situatlOn wIth piamtiffs and defendants m an 

effort to avert hngatlOn, but to no avml Thus, Apphcants filed thIS monon only one week after learnmg 

that the Settlement had been filed One week IS clearly not an undue delay 

c. Intervention by Applicants Will Not Prejudice the Parties 

When determmmg nmelmess of apphcatlOn to mtervene, the Court should consIder any prejudice 

caused to the parnes due to the apphcant's delaym movmg to mtervene State of Wash mgt on, 86 F 3d 

at 1503 PrejUdICe as a result of delay IS a "cruCial" factor m determmmg whether leave for mterventlOn 

as a matter of nght should be granted Petrol Stops Northwest v Contmental 011 Co , 647 F 2d 1005, 

1010 (9th Cir 1981) 

Here, neIther plamtIffs nor defendants wIll be prejudIced by ApplIcants' mterventlOn FIrst, 

Apphcants placed plamtIffs on nollce of theIr concerns regardmg the settlement negonatlOns 

ImmedIately after leammg ofthe provislOns of the proposed settlement See "Facts", § II above Soon 

14 thereafter, Apphcants alerted defendants to theIr concerns and both parnes were gIVen wntten notIce of 

15 

16 

17 

18 

Apphcants' mtentlOn to protect the legal mterests of the Allen class members Id Second, Apphcants 

are entItled to notIce of settlement and proper tIme to object to It See Fed R CIV P 23( e) Clearly, 

the drafters of the federal rules recogrnzed that mterventlOn to object IS not prejUdICial Fmally, 

Apphcants only seek to mtervene only for hmited purposes Thus, the eXIstmg partIes WIll not be 

19 prejUdICed by Apphcant's mterventlOn at thIS tIme 

20 

21 

22 

23 

2. Applicants Have a "Significantly Protectable" Interest Related to the Property 
or Transaction Involved in the Pending Lawsuit. 

Under Rule 24( a)(2) a party movmg for mterventlOn as a matter of nght must show "a protectable 

mterest of SIgnIficant magnItude to warrant mcluslOn m the actlOn " Cabazon Band ofMIsslOn IndIans, 

124 F 3d at 1061 An apphcanthas SIgnIficant protectable mterest m an actlOn If a) It asserts an mterest 

24 that IS protected under some law, and b) there IS a relatlOnship between 1 ts legally protected mterest and 

25 

26 

27 

28 

the plamnffs clmms See Northwest Forest Resource CounCIl v Glickman, 82 F 3d 825, 837 (9th Cir 

1996) The "protectable mterest" reqUirement IS to be VIewed most favorably to mterventlOn Forest 

ConservatlOn CouncIl, 66 F 3d at 1493 

Memorandum In Support of 
Mobon to lntenrene For LImited 
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a. Applicants Have An Interest in this Litigation Which Is Protected by Law 

"Prospective mtervenor's mterest need only be protected under some law " Northwest Forest 

Resource Council, 82 F 3d at 83 7 (cItatIOn omItted) Apphcants m thIs case have a slgmficant 

protectable mterest m Arc that IS legally protected under the Allen Settlement and federal law 

The class members overlap, the defendants overlap, and the terms ofthe Arc Settlement dIrectly 

conflIct with the provIsIOns of the Allen Settlement Impedmg the Allen class members' ablhty to raise 

claims mcludmg, but not hmlted to those under the ADA and MedICaid agamst the Arc defendants See 

"Facts", § II above WP AS also has a slgmficant legally protectable mterest m thIs htIgatlOn WP AS 

has the authonty and a mandate under federal law to pursue legal, admmlstratJve, and other appropnate 

remedIes for mdlvlduals wIth developmental dlsabIlltJes See "Facts", § II above Thus, Apphcants 

have slgmficant protectable mterest protected under some laws mcludmg the Allen Agreed Order, the 

ADA, MedICaid and 42 USC § 6042 

b. There is a Relationship Between Applicants' Legally Protected Interests and 
Plaintiffs' Claims 

The "protectable mterest" reqUIrement IS generally satisfied when the dIspOSItIOn ofplamtJffs 

claims WIll have an actual effect on the apphcant Donnelly v Ghckman, 159 F 3d 405, 410 (9th Clr 

1998), Northwest Forest Resource Council, 82 F 3d at 837 Here, due to the overlap and conflIct 

17 between class members m Allen and Arc, the proposed Settlement m Arc WIll clearly have an "actual 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

effect" on Apphcants See "Facts", § II above 

AddItionally, the Arc Settlement slgmficantly Impedes WPAS' ablhty to fulfill ItS federal 

mandate The overly broad language m the Arc Settlement's "WaIver" and "Settlement" sectIOns may 

Impede WP AS' ablhty to bnng legal claIms on behalf of mdlvlduals WIth developmental dlsabJ!ltIes, 

mcludmg hftmg the Allen stay and htIgatmg claIms such as those under the ADA and MedICaid 

3. The Disposition ofthe Lawsuit May Adversely Affect Applicants' Interest Unless 
Intervention is Allowed. 

Under Fed R ofClV P 24(a)(2), a partymovmg for mterventJOn as ofnght must show that ItS 

mterest may be adversely affected absent mterventlOn See Cabazon Band of MIss JOn IndIans, 124 F 3d 

at 1061 For eXaJllple, ajudlcml deCISIOn, whIch "as a practical matter" would foreclose the would-be 

mtervenor's mterest, IS a suffiCIent Imparrment to satisfy thIs reqUIrement, despIte a subsequent techmcal 
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abilIty to protect that mterest See SIerra Club v Umted States EPA, 995 F 2d 1478, 1481, 1486 (9th Clr 

1993) The "adverse effect" reqUIrement IS to be apphed m a mamter most favorable to mterventIon 

See Forest ConservatIOn CouncIl, 66 F 3d at 1493 

Here, unless mterventton IS grauted, Apphcants wIll not have the necessary party status to 

preserve theIr appellate nghts Furthermore, Apphcauts must mtervene m order to seek decertIficatIOn 

of the class to protect theIr mterests Smce only partIes are generally permItted to appeal, "It IS vItal that 

the dlstnct courts freely allow the mterventton of umtamed class members who object to proposed 

settlements and waut an optIon to appeal an adverse deCISIOn" Crawford 201 F 3d at 881 

4. The Existing Parties in Arc Do Not Adequately Represent Applicants' Interests. 

A party movmg for mterventIon as a matter of nght must show that the eXIstmg partIes of the 

actIOn do not adequately represent the movmg party Fed R CIV P 24(a)(2), Cabazon Baud of MISSIOn 

IndIans, 124 F 3d at 1061 However, a mlmmal showmg of madequacy IS suffiCIent Sagebrush 

.Itt, 713 F 2d 525, 528 (9th Clf 1983) A showmg that representatIOn "may be 

madequate" IS sufficient TrbOVIch v Umted Mme Workers, 404 U S 528, 538 n 10 (1972) (emphasIS 

added) WhIle there IS presumptIOn of adequate representatIOn Ifone of the eXlstmgpartles shares the 

same "ultImate objectIve" as the apphcaut, the court WIll also conSIder a number of factors WhICh may 

ovemde such a presumptIOn See Northwest Forest CouncIl, 82 F 3d at 838 These factors mclude a) 

whether the eXlstmg part1es WIll "undoubtedly" make all ofthe mtervenor's arguments, b) whether they 

are capable of aud WIlling to make these arguments, c) aud whether the mtervenor would add some 

20 necessary element to the SUIt that would otherwise be neglected See Forest ConservatIOn CouncIl, 66 

21 

22 

23 

F 3d at 1489- 99 The "mad equate representatIOn" reqUIrement IS to be Viewed m the light most 

favorable to mterventton Id at 1493 

Here, the eXlstmg parties m Arc have entered mto a Settlement that does not adequately protect 

24 Applicants' mterests, aud m fact compromIses those mterests See "Facts", § II above, see also 

25 

26 

27 

28 

ObjectIOns AdditIOnally, they are unwIllmg to protect Applicants' mterests, as they refused to sttpulate 

to remove the Allen class from the Arc class Id AddttlOnally, as detailed m Apphcants' Motion for 

DecertificatIOn ofthe Class, plamttffs m Arc do not adequately represent the mterests ofthe class See 

Apphcauts' Motton for DecertificatIOn of the Class and supportmg memorandum and documents 
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Accordmgly, Applicants meet the standard for mterventlOn as ofnght 

C Applicants Meet the Cntena for PenmSSIVe interventIOn under Fed R CIV P 24(b) 

Applicants also meet the reqUIrements for pennlSSlve mtervenlion Under Fed R CIV P 24(b), 

courts have discretIOn to grant pennlsslve mterventlOn where a proposed mtervenor shows that "(I) 

It shares a common questIOn oflaw or fact With the mam actIOn, (2) Its applicatIOn IS limely, and (3) the 

court has an mdependent basIs fOfjunsdlctlOn over the applicant's claims" Donnelly_ 159 F 3d at 412, 

San Jose Mercury News_ Inc v US Dlst Court - Northern Dlst (San Jose), 187 F 3d 1096,1100 cgth 

Clf 1999) 

1. Applicants' Motion Is Timely 

Applicants' Molion to Intervene here IS limely See § III B I above While the limelmess 

standard IS applied more lemently for mterventlOn as a matter ofnght than for pennlSSlve mterventlOn, 

Applicants have not delayed m movmg to mtervene for limited purposes Umted States v Oregon, 745 

F 2d at 552 Applicants WaIted only one week to file thiS molion from the filmg of the Settlement Thus, 

Applicants' motion IS limely 

2. Common Questions of Law and Fact Exist 

A common questIOn oflaw or fact must eXist between the Applicants' claims and the mam 

actIOn Donnelly, 159 F 3d at 412, Venegas v Skaggs, 867 F 2d 527, 530 (9th Clr 1989), Stallworth 

v Monsanto Co, 558 F 2d 257,264 (5th Clr 1977) 6 

Here, Applicants' claIms raIse common questIOns of both law and fact With the Arc case All 

defendants m Arc are defendants m Allen and most, If not all, Allen class members are members of the 

Arc class Both classes m Arc and Allen assert claims under the ADA and MediCaId, and the proVISIOns 

of the Settlement m Arc conflIct With the Allen Settlement and WPAS' federal nghts 

3. There Are Independent Grounds for Jurisdiction 

The Court must have an mdependent source of federal subject matter JUflsdlctlOn San Jose 

Mercury News, Inc, 187 F 3d at 1100,~, SUI, Northwest Forest Resource CounCil, 82 F 3d at 839 

(denymg pennlsslve mterventlOn where mtervenors failed to allege grounds for mdependent 

6 The FIfth CrrcUlt found that a common questlOn oflaw and fact eXISted when non-umon willte employees 
claImed that remedial proVISIons of consent order entered by the dlstnct court ill a CIvIl nghts case Instituted by black 
employees unnecessanly depnved the whIte employees of therr semonty nghts 
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junsdlctlOn) Under 28 USC § 1331 courts have "ongmaljunsdlctlOn of all CIVil actIOns ansmg under 

the ConStitutIOn, laws or treaties of the Umted States" Here, Apphcants seek to mtervene m order to 

protect the nghts of Allen class members under the ADA and MedIcaId AdditIonally, WPAS seeks 

mterventlon to protect ItS mterests and fulfill ItS responslblhtles under ItS federal mandates 42USC 

§ 6042, see also 45 C F R § 138621 Thus, ApplIcants have claims ansmg under the laws ofthe Umted 

States, they have an mdependent source of subject matter jUflsdlctlOn pursuant to 28 USC § 1331 

4. Court Discretiou 

Once the court detennmes that all ofthe grounds for pennlSSlve mterventlon eXIst, It must apply 

ItS own dIscretion to detennme whether to pennlt the mterventlOn Venegas, 867 F 2d at 530, San Jose 

Mercury News, 187 F 3d at 1100 Courts consIder factors such as prejudIce to eXlstmg parties and 

JudICIal economy Venegas, 867 F 2d at 530-31 The eXlstmg parties are reqUired to allege the delay 

or prejudIce resultmg from pennlsslve mterventlOn ld at 530 

As discussed m SectIOn III B 1 C above, mterventlOn Will not prejudice the eXlstmg partIes 

Additionally, allowmg ApplIcants to mtervene may serve JudiCIal economy by slmphfymg the pendmg 

lItigatIOn One of ApplIcants' purposes m mtervenmg IS to decertlfymg the class Thus, If the class IS 

decertIfied, lItigatIOn Will be hmlted to three mdlvldual plamtlffs and an organizatIOnal plamhff, makmg 

It more manageable for the court 

IV. Couclusiou 

For the reasons outlmed above, ApplIcants' Motion to Intervene should be granted 

'l:;rA 
Dated thiS c:;;>V day of August, 2001 
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Respectfully submItted, 
Sharon Allen et al , 

lnte 

fman, WSBA #23823 
aCle Sieb cht, WSBA #29992 

Cathenne Maxson, WSBA #26955 
Andrew M Mar, WSBA #29670 
Jennifer Schubert, WSBA #30721 

Attorneys for Proposed Intervenors 
Washmgton Protection & Advocacy System, Inc 

180 West Dayton, SUIte 102 
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