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THE HONORABLE FRANKLIN D BURGESS 

8 UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

9 AT TACOMA 

10 The ARC OF Washmgton State, Inc, a 
Washmgton CorporatIOn, on behalf of Its 

II members, et aI., 

12 

13 

14 

15 

Plmnhffs, 

vs 

LYLE QUASIM, m hIS offiCIal capacIty as the 
Secretary of the Washington Department of 
SOCIal and Health SerVICes, et aI , 

16 Defendants, 

17 DARNELL HOOD through his guardian Roble 
Hood, THEODORE JONES through his 

18 guardian Susan Barnett, DUANE BOYLE 
through his legal guardians Manon and Robert 

19 Boyle, and GREGORY KINGERY through hiS 
guardians John and Bea Kmgery, 

20 
ApplIcants for InterventIOn 

21 

No. C99-5577FDB 

OBJECTIONS TO THE SETTLEMENT 
AGREEMENT, RELEASE AND ORDER OF STAY 
PROPOSED BY THE PARTIES 

I. INTRODUCTION 
22 

Darnell Hood, through hiS guardian, Roble Hood, Theodore Jones, through Ius guardian Susan 
23 

24 
Barrett, Duane Boyle, through Ius guardians Manon and Robert Boyle, and Gregory Kmger

i
y thr0a 
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1 Ius guardians John and Bea Kmgery ("Apphcant Intervenors") object to the Settlement Agreement, 

2 Release and Order of Stay proposed by the parties and filed with thiS Court on August 16, 2001 

3 ("Proposed Settlement"). Apphcants are developmentally disabled adults who meet the medical and 

4 financial reqUIrements for ICF-MR services and are mcluded m the parties' proposed "settlement 

5 class" They all have viable claims for services that the Proposed Settlement would unfairly and 

6 unreasonably compromise 

7 The Apphcant Intervenors also file herewith a motion to mtervene, along With the supportmg 

8 memorandum, askmg the Court to permit them to mtervene m thiS actIOn for the hmited purposes of 

9 obJectmg to the Proposed Settlement and to seek class decertificatIOn or clanficatlOn ofthe class 

10 defimtlOn AddltlOnalIy, Apphcants submit a motion for class decertificatIOn, and an accompanymg 

11 memorandum in support thereof, that more fully sets forth the mterests of Apphcants. These 

12 submiSSIOns are mcorporated herem by reference. The Apphcant Intervenors object to the Proposed 

13 Settlement for the reasons that follow 

14 
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II. OBJECTIONS 

A. The Proposed Settlement Is Not Fair, Adequate Or Reasonable. 

To approve the Proposed Settlement thiS Court must find that It IS "fundamentally fair, 

adequate, and reasonable" OJjicers for Justice v Cml SerVice Comm 'n, 688 F 2d 615, 625 (9th Clr 

1982) ThiS determmatlOn should be made balancmg some or all of the folIowmg factors 

the strength of p1amtlffs' case, the risk, expense, complexity, and hkely duration of 
further lItigatIOn, the risk of mamtammg class actIOn status throughout the tnal, the 
amount offered m settlemeut, the extent of discovery completed, and the stage of the 
proceedmgs, the experience and views of counsel, the presence of a governmental 
participant, and the reactIOn of the class members to the proposed settlement 

TorrISI v Tucson ElectrIC Power Company, 8 F 3d 1370,1375 (9th Clr 1993) (cltmg OJjicersfor 

JustIce v CIVIl Serv Comm 'n of San FranCISCO, 688 F 2d 615, 625 (9th Clf 1982)) See also Hanlon v 
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1 Chrysler Corp, 150 F 3d 1011, 1026 (9th Cu 1998) ("It IS the settlement taken as a whole, rather than 

2 the mdlvldual component parts, that must be exammed for overall fairness") Applymg these cntena, 

3 the Proposed Settlement IS not a fau, adequate or reasonable compromise and therefore should not be 

4 approved by this Court. 

5 B. The Proposed Settlement Unfairly and Unreasonably Compromises the Claims of Parties 
Whose Interests Have Not Been Adequately Represented. Including Claims Not Even 
Raised in This Litigation. 6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 
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24 

1. The Proposed Settlement Should Not Be Approved Because It Seeks To 
Compromise Claims OfIndividuals Whose Interests Have Not Been Adequately 
Represented. 

In theu Proposed Settlement, the parties ask the Court to substantIally broaden the scope of the 

class as preVIOusly certified by redefimng It to mclude "all DDD clients who are eligible for ICF/MR 

and/or HCBS waiver services admlmstered by DDD m the State of Wash mgt on and who are not 

recelvmg all the services they need With reasonable promptness and those who may become Similarly 

situated m the future prior to December 31, 2006" Proposed Settlement at 3 The proposed "settlement 

class" thus mcludes eligible developmentally disabled mdlVlduals waItmg to participate man HCBS 

waIver program, those m an ICFIMR faCility, and those already partlclpatmg m an HCBS WaIver 

program The "settlement class" as proposed should not be approved because It does not meet the class 

certificatIOn reqUirements of Fed R CIV P. 23(a), mcludmg especIally the reqUirement that the 

representatIve parties must fairly protect the mterests of the class. 

At the time of filing the representative Plamtlffs were not participants m the CAP-HCBC waiver 

serVices program nor were any a reSident of an ICF -MR faCility seekmg commumty placement. As 

such, the representative Plamtlffs do not adequately represent the mterests of the mdivlduals m the 

proposed settlement class, who, like the Applicant Intervenors, are enhtled to habilitatIOn services as 

current participants m the CAP waiver program or as reSidents of an ICF/MR faCility As preVIOusly 
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determmed by thIs Court, mdlvlduals not presently m an ICF/MR or partlclpatmg m the CAP waiver 

2 program cannot adequately represent the mterest ofmdivlduals who are Dkt #119, see also Prado-

3 SteIman v Bush, 221 FJd 1266, 1279 (11 th Clf 2000) (class m an HCBS Waiver case like the one here 

4 was not certified m part because the named representallves dId not fairly represent the mterests of sub-

5 groups m the proposed class and did not have legal standmg to raise class sub-claims); see also 

6 Applicant Intervenors' Memorandum m Support of MotIOn for Class DecertificatIOn or, Altemallvely, to 

7 Clanfy the Class DefimtlOn and Memorandwn In Support of MotIOn to Intervene 

8 Due process requires that before entry of Judgment absent class members must be afforded 

9 adequate representatIOn See Hanlon v Chrysler, 150 F 3d 1011 (9th CIL 1998) (cltmg Hansberry v 

10 Lee, 311 US 32,42-43 (1940» PlaInhffs' counsel do not have authonty to compromise the claims of 

II absent class members, whose mterests, like the mterests of Applicants here, are not fairly and adequately 

12 protected by the class representatives See NatIOnal Super Spuds v NY Mercantile Exchange, 660 F 2d 

\3 9 (2dClf 1991) 

14 Moreover, the organizatIOnal Plamtlff, the ARC of Wash mgt on, IS not a class representative and 

15 has representallonal standmg to raise only the claims of Its own members See Sierra Club v Morlon, 

16 405 U S 727 (1972) (representative standmg by an organIzational plamtlff IS hmlted to the 

17 organIzatIOn's own members and does not encompass SImilarly sItuated non-members) None ofthe 

18 Applicant Intervenors are members of the ARC of Wash mgt on See DeclaratIons of Boyle, Kmgery, 

19 Hood and Barrett, attached as Exs 1,2,3, and 4 to Applicant Intervenors' Memorandwn m Support of 

20 Mollon to Intervene ARC of Wash mgt on thus does not adequately protect the claims of the Applicants 

21 smce It does not have the authonty to compromIse or even ralse the claIms of non-members 

22 Because the Proposed Settlement unfalfly expands the scope of the class, Without the 

23 reqillrements of Fed R CIV P 23 Ca) havmg been met, and seeks to compromIse the claims of class 

24 
OBJECTIONS TO THE SETTLEMENT AGREEMENT, 
RELEASE & ORDER OF STAY PROPOSED BY THE 
PARTIES - 4 

ColumbIa Legal ServIces 
101 Yesler Way, SUIte 300 

Seattle, W A 98104 
(206) 464-5933 



Case 3:99-cv-05577-JKA   Document 167    Filed 08/24/01   Page 5 of 9

members whose mterests have not been adequately protected by the named class representatIves or the 

2 ARC of Wash mgt on, the Apphcants urge th,S Court not to approve It 1 
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2. The Proposed Settlement Should Not Be Approved Because It Compromises Claims 
For Damages Not Before The Court. 

The Apphcant Intervenors further object to the Proposed Settlement because It attempts to 

compromise claIms not even raised m thiS case The Proposed Settlement defines "covered claIms"-

the claIms purportedly resolved by the settlement-to mclude "any and all past, present or future claims, 

demands, obhgatlOn, actIOns, causes of actIOn, nghts, damages, costs, loss of services, expenses and 

compensatIOn for pam and suffenng, mental and emotional distress " Proposed Settlement at 5 

However, Plamhffs have not even asserted any cl81ms for damages on behalf of the class, or for 

members of ARC of Wash mgt on, havmg sought only eqUItable rehef Dkt #1 The Proposed 

Settlement thus unfairly seeks to compromise the damages cl81ms of every member of the settlement 

class, cl81ms not even before the Court m thiS laWSUIt 

The parties' attempt to compromise all past, present or future damages cl81ms of the settlement 

class IS espeCIally unf81r and unreasonable because the class In thIS case was certified pursuant to 

Fed R CIV P 23(b)(2) and not under (b)(3) See Dkt #87 Class members seeking eqUItable rehef 

under Fed R CIV P 23(b )(2) do not have a nght to "opt out" of the class If they so choose See 

Fed R CIV P 23(c)(2) By contrast, class actIOns certified pursuant to Fed R CIV P 23(b)(3) reqUIre 

mdlvldual notice, not gIven m thIS case, and allow class members to "opt out" or request to be excluded 

21 I The Proposed Settlement IS particularly objectIOnable because, by redefining the class, the parties 
admittedly seek to resolve as class clQlms those that the Court has held belong only to the ARC of 

22 Washington See Memorandum m Support of Motion for Prehnllnary Approval of the Class Settlement 
Agreement, Dkt #150 at 8 ([T]he proposed settlement class mcludes those claIms that the Court has 

23 recogmzed belong to ARC Itself and as the representatIve of ItS members Under the proposed 
settlement the cl81ms of the ARC and Its members and the class are Identical") 

24 
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I from the class See Fed R CIV P 23(c)(2) Indeed, due process reqUIres that class members III SUIts for 

2 damages certified under Fed R.CIV P. 23(b)(3) be afforded appropnate notice and the nght to exclude 

3 themselves from the SUIt See Phrlhps Petroleum Co v Shutts. 472 U S 797 (1985) The Court should 

4 thus not approve the Proposed Settlement since It seeks to unfauly compromise the damage claims of 

5 members of a Fed R.Civ.P 23(b)(2) class, Without providing the notice and opt-out reqUirements of 

6 Fed R CIV P 23 (b)(3) See Crawford I' Equifax Payment Services, Inc. 201 F 3d 877, 881 (7th Cir 

7 2000) (dlstnct court approval of settlement of damage claims was abuse of discretion III part because 

8 notice and opportumty to opt out not provided) 

9 C. Weighing Other Relevant Factors, The Proposed Settlement Should Not Be Approved. 

10 

11 

12 

13 
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In exchange for a broad waiver of nghts, the Proposed Settlement offers little more than a 

promise to ask the Legislature for more fundlllg for DDD services It does not guarantee that more 

funds will m fact be obtailled so that mdivlduals partlcipatlllg m the CAP waiver program, such as 

Applicants Boyle and Kmgery, will be provided the medically necessary services With "reasonable 

promptness" to which they are entitled under 42 U.S C § 1396a(a)(8) and 42 C F R §440 230 Nor does 

It guarantee fundmg sufficient to protect the Medicaid nghts of mdlvlduals who, like Applicants Hood 

and Jones, reSide m ICF IMRs and are entitled to active treatment and "freedom of chOice" See 42 

USC §1396d(d)(2); 42 U S.C §1396n(c)(2)(C), C F.R §483440 

Moreover, the amount the Defendants have promised to seek IS woefully madequate to meet the 

needs of the parties' proposed settlement class In the Proposed Settlement the Defendants have 

promised to ask the Legislature for 14 million dollars for enhanced DDD services III fiscal year (FY) 

2003 With a "carry-forward" request made III the 2003-2005 biennium Proposed Settlement at 7-8, see 

also the parties' Memorandum III Support of MotIOn for Prelimillary Approval of the Class Settlement 

Agreement filed on August 16, 2001, Dkt #150, at 6-7 ThiS IS a grossly msufficlent amount of new 

funds to proVide adequate rehef to either the class as certified by the Court or the broader settlement 

class the parties now seek to have certified The DDD Itself has estimated that at least 28,000 

mdlvlduals are eligible for DDD services III Washmgton See Strategies for the Future at 7, attached as 
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Ex I DDD also calculates that 9,000 people reqUire addltlonal servIces mcludmg 4,505 who need 

reSIdential servIces Id at 2 The total cost of providing reqUired services dunng FY 2001 as estimated 

by DDD IS 447 mIllIon dollars Id at 2 Therefore, the 14 mIllIOn dollars the State now promIses to 

seek from the Legislature m exchange for the compromise of virtually all the legal clmms of tens of 

thousands of people IS not adequate 

The Proposed Settlement does prOVide that any party can hft the stay m place m thIs case and 

proceed to trial If additional fUlldmg IS, in fact, not appropnated Proposed Settlement at 6 But this 

"safety net" lS not adequate or fmr-the clalms of all Medlcaid ehglble mdlviduals with developmental 

dlsablhtles are presently stayed, through FY 2005, and no mdlVldual class member has any means of 

redressmg ongomg ViolatIOns of theIr nghts during the stay, whIle IllUSive funds are sought through the 

unpredictable leglslatlve process Indeed, class members who, like Apphcants Boyle and Kmgery, are 

pursumg mdlvldual relIef through the adminIstrative process may actually be prejudiced by thiS 

Proposed Settlement If thelf mdlvldual admmlstratlve actIOns are stayed pursuant to the Proposed 

Settlement See Boyle and Kmgery Decls attached as Exs I and 2 to the ApplIcants' Memorandum m 

Support of MotIOn to Intervene 

If this case were to proceed to trial the class members have clmms of dIfferent strengths 

Plaintiffs are likely to prevml on at least the clmms of the sub-class of mdlvlduals who are presently 

partlclpatmg m the CAP wmver program (such as Applicants Boyle and Kmgery), as well as the claIms 

of the sub-class ofmdlVlduals who reSIde m an ICF/MR seekmg a communIty placement (such as 

Apphcants Hood and Jones) See e g, Olmsteadv L C, 527 U S 581 (1999), Doe v Chiles, 136 F 3d 

709 (11 th Cir 1998), Boulet v CellUCCI, 107 F Supp 2d 61 (D Mass 2000). It IS Ullreasonable to settle 

such strong claims m exchange solely for the promIse by Defendants to seek addItIOnal, indeed 

madequate, fUlldmg from the Legislature 

Fmally, the reactIOn against the partIes' Proposed Settlement IS strong. Washington ProtectIOn 

& Advocacy Systems (WPAS), an organIzatIOn legally mandated to protect the nghts of mdlVlduals 

WIth developmental disabilities pursuant to 42 USC §6042, IS among the opponents of the Proposed 

Settlement See WPAS Objections (to be filed August 23, 2001) Objectors also mc1ude four 

mdlvlduals presently receIving DDD services who have present and pOSSible future legal claims 
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regardmg the adequacy of servIces they are recelvmg See Dec!s of Jones, Hood, Kmgery and Boyle, 

attached to Apphcant Intervenors' Memorandum m Support of MotlOn to Intervene. As stated by 

Apphcant Susan Barrett, mother of T J. Jones, a resIdent of Flfcrest School "The proposed settlement 

WIll not address so many problems that exist wIth servIces for people hke my son . the deal the State 

has made with ARC 1S hke puttmg a finger m a dam about to break. It 1S not adequate to resolve my 

son's c!atms agamst DOD" Barrett Dec! ,Ex 4 attached to Apphcants' MotlOn to Intervene, at p 3 

Slmdarly, Roble Jones, mother of Darnell Hood, a resident of Ratmer School seekmg an approprIate 

commumty placement and servIces, states wIth regard to the Proposed Settlement "I object to It 

because it will watve my son's legal clatms for appropnate servIces I also don't hke It because there IS 

no guarantee that money for more services Wlll be actually gIven by the LegIslature" Hood Dec! , Ex. 3 

attached to Apphcants' MotIon to Intervene, at p 3. Dr John Kmgery and hiS Wlfe hkewise object to the 

Proposed Settlement Kmgery Dec, Ex 2, attached to Apphcants' MotlOn to Intervene ("We strongly 

object to thIS agreement because It does not protect our son's nghts It waives c!atms we have not and 

do not agree to watve") Such a strong negattve reactlon to the Proposed Settlement demonstrates ItS 

mherent unfatrness and unreasonableness 

III. CONCLUSION 

The Proposed Settlement should not be approved because It IS not a fau or reasonable 

compromIse of the claims raIsed m thIS case by the class and those raised by the orgamzatlonai Plamtiff 

the ARC of Wash mgt on The Proposed Settlement attempts to waive or stay the strong clatms of the 

Apphcant Intervenors whose mterests are not adequately protected by the representattve Plamhffs or by 

the ARC of Wash mgt on For these reasons, Apphcant Intervenors Boyle, Kmgery, Hood and Jones 

therefore urge thIS Court not to approve the partIes' Proposed Settlement 

Respectfully submItted thIS __ day of August, 200 I 
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