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VNITEIl STATES DISTRICT COURT
FOR THE EASn.:HN DISTRICT OF PENNSYLVANIA

DISABLED IN ACTJON OF
PENNSYLVANIA

\

SOUTHEASTLRN PENNSYLVANIA
TRANSPORTATION AUTHORITY
"SEPTA"
1234 Market Street
Philadelphia, PA 191OJ-,3780

CIVIL ACTION NO 03-CV-1577

AND NOW, tbis ...__ day of__. , 2003, upon consideration of Defendant's

Motion to Dismiss ilnd any response thereto, it is hereby ORDERED and DECREED that

Defendant's Motion is GH.ANTEJ), Plaintiffs cornplaint against SEPTA is hereby IJISMISSED,

BY COIIIU
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liNln:n STATF:S mSTIUCT COI)RT
FO!~ THE F:ASTERN mSTRICT OF PENNSYLVANIA~(j

DISABLED IN ACTION OF
PENNSYLVANIA CIVIL ACTION NO. O}-CY-I577

FILE 0
SOUTHEASTERN PENNSYLYAN
TRANSPOIUATION AUTHORITY
·CI'PTA"

1234 Market Stred
Philadelphia, PA 19107-3780

nFFENDANT SOUTHEASTERN PENNSYLVANIA TRANSPORTATION
AUTHORITV'S RULE 12(1J)(7) MOTION TO DISMISS PLAINTIFF'S COMPLAiNT

om: TO PLAINTIFF'S FAILURE TO COMl'LY WITH THE FEDERAL RllLES
REQmREMENTS UNDER 19(0) OF COMPULSORY "mNnER

Dciendant Southeastern Pennsylvania "fransportation Authority, ("SEPTA"), by and

through its Counsel, hereby mes: this Rule 12(b)(7) Motiorl to Dismiss Plaintiffs COlTlplaint

pursuant to Fed, It Civ. P. 19(a) due to Plaintjff~s failure to join the City of Philadelphia as a

paxty to this litigation.

1. In this action, Plaintiff~ Disabled in Action of Pennsylvania ("UtA") seeks an order

llom this Court requiring SEPTA to construct an elevator or perform some other alteration to

property owned by the City of Philadelphia, not by SEP'fA. Sec Plaintiffs Complaint attached as

Exhibit A, Paragraph L Prayer for RelicfC. D).

2. The lawsuit arises out ofSEPTA 's alleged Hlilure to pnwide access to the Frankford~

Market Elevated tnmsportation services to persons \vith disabilities in connection \\'il.11 t.he ongoing

restoration of Suburban Station.
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3, SEPTA began the restoration of Suburban Station in the Fall of 2002 \·vhich, once

complete, will include six elevators, t\\/(} ofvvhic'!1 \vill provIde access to Suburban Station front the

street. The restoration is scheduled to take approximately three )'cars. See Affidavit of (jerald

Maier, ~:14, attached hereto as Exhibit R

4. SEIYfA began an accelerated phase of the Suburban Station renovation, in part, by

performing renovations to one of the numerous entrances to Suburban Station, the one at tbe

Northwest corner of 151
1\ and Market Streets. Arc. of Maier at 415.

5. 'fhe property where the renovations ,vcre pcrfonn(~d at the] Sill andiVlarket Streets

entrance is owned by the City of Philadelphia, not by A, AtT. of Maier at ~r6.

6, Because A docs not o\,vn the property, SIiPTA is unable to begin additional

construction of an elevator or make any !lew alterations to the property.

7. Federal Rule of Civil Procedure 19(a)( 1) requires the joinder of a party to an action

if. "in the person's absence complete relief cannot be accorded among those alreildy parties ... "

8 Even ifthc Cmni ordered SEPTA to coostruct an elevatot or perJt>rm other alterations

at l.yh and Market Streets, SEPTA would be unable to act.

9. Consequently. without tbe City of Philadelphia as a pa.rty to this lawsuit this Court

could not grimt complete reliefto the existing parties, and Plaintiff's Complaint should be dismissed

under Fcdeml Rule of Civil Procedure 19(a)( I).

10. Additionally, FedeHlI Rule ofCivil Procedure 19(a)(2) requires the joinder ofa party

to an action it~ "the person claims an interest relating to the sul-:jcct of the action and is so situated

that the disposition of the action in the person's absence may (i) as a practical matter impair or

impede the person's ability to protect that interest or (ii) leave any of the persons already parties

3, SEPTA began the restoration of Suburban Station in the Fall of 2002 \·vhich, once
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subject to a substantial risk of incurring double, multiple, or othcnvise inconsistent obligations by

reason of the claimed interest."

11. Since it would be extremely prejudicial to the ('ity of Philadelphia to have this ('ourt

decide whether or not there should be changes nwde to City property without the City's presence in

this litigation, Plaintiff's Complaint should be dismissed under Federal Rule of Civil Procedure

19(a)(2)(11

12. Furthermore, since the City has a claimed ownership in the subject rnatter of the

litigation, i.e. the property located at l)1i> and Market Streets, this could lead to double, multiple or

inconsistent obligations by n.',ason of the City's claimed interest in the properl:J".

1:1 Therefore, pursuant to Fed. R. Civ. P. 19(a)(2)(li), SEPTA's Ruh7 12(b)(7)i\totion

to Dismiss should be granted and P!aintiffshould be required to include the City of Philadelphia in

this litigation.

14 Based upon Plaintiff's hli!ure to include a necessary pUliy to this litigation, A's

Rule 12(b)(7) Motion to Dismiss Plaintiffs Complaint pursmmt to liederal Rules ofCivil Procedure

19(a)(1), 19(a)(2)0) and 19(a)(2)(i1) should be granted.

WHEREFORE, Defendant SEPTA respectfully requests that this ('ourt grant its 12(b)(7)

Motion to Dismiss Plaintiff's Complaint for failure to join a necessary paIiy.
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DATED: April 24, 2003

BV,

4

Respectfully submitted,

._~U_~.~._
SA!!!' It KIUcNZEL, LSQIHRE
AllAM A. OESIPIO, ESQIJIRE
SAUL H. KRENZEL & ASSOCIATES
The Robinson Building, Suite 800
42 South! 51h Street
Philadelphia, Pi\. 19102
(215) 977-7230

Attorneys fi)r Defendant SEvrA

DATED: April 24, 2003

BV,

4

Respectfully submitted,

._~U_~.~._
SA!!!' It KIUcNZEL, LSQIHRE
AllAM A. OESIPIO, ESQIJIRE
SAUL H. KRENZEL & ASSOCIATES
The Robinson Building, Suite 800
42 South! 51h Street
Philadelphia, Pi\' 19102
(215) 977-7230

Attorneys fi)r Defendant SEvrA
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L /\DAM A. 1)[SIPIO, ESQUIRE hereby certify that a true and correct copy of Defendant

SEJYri\'S Motion to Dismiss Plaintiffs (,'omplaiot \vas served via first class mail upon:

Stephen F. Gold, EsqUlre
125 South Ninth Street

Suite 700
Philadelphia, PA 19107

SAUL H.I<RENZEL, ESQUIRE
AI)AM A. DESH>IO, ESQUIRE
SAUL KRENZEL &. ASSOCIATES
rhcRobinson Building
42 South 15th Street, Suite 800
Philadelphia, PA 19102
(215) 977·7230

(\ttorneys for Defendant SEP'rA

DATED: April 24. 2003

L /\DAM A. 1)[SIPIO, ESQUIRE hereby certify that a true and correct copy of Defendant

SEJYri\'S Motion to Dismiss Plaintiffs (,'omplaint \vas served via first class mail upon:

Stephen F. Gold, EsqUlre
125 South Ninth Street

Suite 700
Philadelphia, PA 19107

SAUL H.I<RENZEL, ESQUIRE
AI)AM A. DESH>IO, ESQUIRE
SAUL KRENZEL &. ASSOCIATES
rhcRobinson Building
42 South 15th Street, Suite 800
Philadelphia, PA 19102
(215) 977·7230

i\ttorneys for Defendant SEP'rA

DATED: April 24. 2003
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IN THE UNITIm STATES DISTRICT comn
TIm EASTERN DISTRICT OF ANlA

DISABLLD A( liDS m
P 'iL\/ANIA,

Plalntl

SDIJIHEASTERN PENNSYLVANIA
TRANSPORTATION AUTHORITY,

Defendants.

INTROIJ!J(iT'ON~._-~ --~....

IVll Action . 03eV Is'7 '7

Plaintiff Disabled In Action of Pennsylvania, !nc., a non-profit organization that provides

advocacy and services to persons \-vith disabilities, bnngs thIs action against the Southeastern

Pennsylvania TranSpoftatwn Authonty ("SEiP'fA ") for Its flu] ure to pn:l\/lde access to persons vVlth

disabilities to the newly renovated entrance to the Market Street elevated services (hereinafter

"Frankford-Market Elevated") at the corner of 15 th and Market Streets 111 Philadelphia. '1'11i5 denial

of equal access violates of Title II of the Arnericans with Disabilities Act ("ADA") 2nd Section 504

of the RehabilitatIOn Act of 1973 ("§ 504") PlaU1tJtfs seck inJunc1Jve rcllefrequrring SEVeA to

provlClc equal access to the nc\vly constructed entrance at j 5th imel 0Aarket Streets to use the

Frankford-Market Elevatc,d transportation services.
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provlClc equal access to the nc\vly constructed entrance at j 5th imel 0Aarket Streets to use the

Frankford-Market Elevatc,d transportation services.
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fhl.S court J1.lrlsdictlon of1.1us matter pursuant to 28 U S.c. § 133],28 U.S C. § I 3(3),

and 42 () SJ: § 12] 88(a} Plamtdls' cLums are authonzed by

220 I and

u.s § 198:30 and 28 U.S . §§

3 Venue lS appropnate in thiS dIstrict pursuant to 28 U.S, C. §J 39] (b )(2) S11KC ajj of tile events

that grve nse to thfS Complaint occuned in this d!strkt.

4. PlaintJif DIsabled in Action of Pennsylvama CDIA"), a non~profit corporation, advocates

fix the civd rights of and serVH>c':$ h')r persons ""lith disabilities. DIA is an organization open to

anyone who bas a disability, !Deluding persons with mobility aneVor visual impainnents.

S. DIA's primary orgalllzational function is to assist persons with disabilities achieve equality

Wllh nonchsabJcd persons and to advocate on hehalJofand with persons with disabilities to eradicate

discrimination agmnst people with disabilItles in aU aspects of comrnunity ide, induding accessIble

Fn;mkf~)fd··MarketElevated transportation servtces.

6. P!amtlffDIA has eXisted since the mid 1970s. Participants use and wantaceess to Septa's

Frankfi:.nd-Marke.t Elevated transportation services. As defined by the ADA and Rehabilitation Act

of 1973, persons who participate with DrA and who have these. disabilities are "handicapped" with

:nobtllty and/or vlsual impaJrlTlents, and are "othery./lse qualltle,d" to use SEPTA's Frankford-Market

Elevated transportation services. Some persons who have rnobj]ity and)or visual impairments and

who seek D1,A'5 assistance imd/or participate in DIA's meetings and other activities arc and will

continue to be injured by Defendants' refusal to comply with the /\.D/\'::; federal regulations.

7. SEPTA's violation (ff Its stalut()ry and regulatory obligations directly and concretely injure
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DrA, by requmng DlA to advocate f(Jr the development and llnprovemenl of nondl.scrimmatory

transportation serVIces, mstead of spend1l1g its tune and resources assJstlng persons V'dth d!sablllties

with other Issues, lllcludlIlg accessible and affordable houslng, ilttendant care servlces, equal

employment opportul1!ties and access to places of public accommodation,

8 DIA 1.5 also directly and concretely hanned by SE:PTA 's fallure to proVIde access to the 15'1\

and Market Streets station because other persons with disabiiitles afC unable to use this station i.o

get to frOlTl meetings, programs a.nd advocacy activities which further cU11aiJs the organiz;:HionaJ

actIvities and goals of DIA.

9. Defendant SEPT/\ is a public entity which recelYes federal funding and which operates a

fixed route transportation system, induding the Frankford Market Elevated transportation system,

10. Based on mfonnation and belief, SEP'fA altered the 15'11 and Market Streets entrance to the

Frankf(nd }vlarket Elevated transportation system by budding a new stairway and impn)'...·ing the

escalator.

1). SE:fl'fA did not make the: altered entrance accessible to persons with mobility disabi!lties.

Circuit held that the alteration of the Columbia Avenue subway station entrance without making it

accessible vlOJated SectlOn 504 of t.he Rehabilitation Act and the federaj regulations promulgated

by the L ,S.Departrnenl. of Transportation which regImes:

Eaeh bejJity or part of a facility which is altered by, on behalf of, or for usc of a
reCIpient . in;;1 manner that affects or could aftect the accessibility ofr.he fac,l!ity or
part of the filCiJity shal!, to the maximum extent feasible, be altered in such a manner
I,hat the altered portion of the facility is n::adily accessible to and useable by
bandIcapped persons. 49 CF ]'Z. § 27.67(b)

)

DrA, by requmng DlA to advocate f(Jr the development and llnprovemenl of nondl.scrimmatory

transportation serVIces, mstead of spend1l1g its tune and resources assJstlng persons V'dth d!sablllties

with other Issues, lllcludlIlg accessible and affordable houslng, ilttendant care servlces, equal

employment opportul1!ties and access to places of public accommodation,

8 DIA 1.5 also directly and concretely hanned by SE:PTA 's fallure to proVIde access to the 15'1\

and Market Streets station because other persons with disabiiitles afC unable to use this station i.o

get to frOlTl meetings, programs a.nd advocacy activities which further cU11aiJs the organiz;:HionaJ

actIvities and goals of DIA.

9. Defendant SEPT/\ is a public entity which recelYes federal funding and which operates a

fixed route transportation system, induding the Frankford Market Elevated transportation system,

10. Based on mfonnation and belief, SEP'fA altered the 15'11 and Market Streets entrance to the

Frankf(nd }vlarket Elevated transportation system by budding a new stairway and impn)'...·ing the

escalator.

1). SE:fl'fA did not make the: altered entrance accessible to persons with mobility disabi!lties.

Circuit held that the alteration of the Columbia Avenue subway station entrance without making it

accessible vlOJated SectlOn 504 of t.he Rehabilitation Act and the federaj regulations promulgated

by the L ,S.Departrnenl. of Transportation which regImes:

Eaeh bejJity or part of a facility which is altered by, on behalf of, or for usc of a
reCIpient . in;;1 manner that affects or could aftect the accessibility ofr.he fac,l!ity or
part of the filCiJity shal!, to the maximum extent feasible, be altered in such a manner
I,hat the altered portion of the facility is n::adily accessible to and useable by
bandIcapped persons. 49 CF ]'Z. § 27.67(b)

)
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I '. j rile ncwly altered 15:1> and tvfarket Street entrance to the Fral1kford-l'v1arket Street Elevated

transportation system IS maccesslbJe to ;,l.nd not usable by persons wtth dLsabdlties

14. D1A, a disabIlity advocacy mganrzation, IS an aggnc\'cd"pcrsons" \vtthlll the meanmg of the

ADA and § 504 orthe Rehabl11tatlon /\ct of 1973 42 U S.C § ]21 33,29 U.S ,§ 794a.

15. Defendant SEPTA's construction of the 15 th and Market Street entrance to the Frankf()rd-

Market Elevated transportation services, without. providing for accessible for persons with

disabilties, violates the Americans \!;,lth Disabilities Act, 421.J-S.C. § 12101, Subchapter H, Part B

and the federal DOT regulations implementing the ADA and § 504 of the Rehabilitation Act of 1973

including 49 CF.R. § 27.67(b).

I'RAYER FOR RELIEF

To remedy Defendants' federal statutory violations, Ph.lim>t'fs re.spectfully request that !.illS

Court:

A. Exercise jurisdiction over tillS maHer;

B. Declare that Defendants alteration to the 15\h and Market Streets entrance to

the Frankford-Market Elevated transportation system, without providing for access f(x persons WIth

disabilities, violates the ADA and Section 504 and the fl'::deral regulations that implement those

statutes.

C. Issue prelimuwry and permanent mjunctive rellef to enjom Defendant to

begin construction immcdiateJy ofa elevator at the 151h and Market Street entrance to the Frank f()f(i-

Ivlarket r:::levated transportation system to assure access for persons with disabilltics, and

D. Grant PlaintifTs such additional reliefas this Court may deem Jllsf, proper and

4
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eqUltable, wcJudmg an d\vard of reasonable attorneys' f(~es and costs_
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l, (,ERALD MAJER, being duly srI/om, hereby depose and say:

! _ ! have been cnlploY'ed by SEPTA fhr the past I ! years and in that time I have held the

position of Dire,etm of Real r::state.

As Director of Real Estate for SEP'TA, my job responsibilities include the

management of all of SEJyrA's property \\"hich involves acquiring and disposing of SE~PTA'3

property by !ease or by sale. My.' job responsibilities also include \vorking \"'ith various property

ovvners in connection ;vith SEPTA renovation projects.

3. As part of my duties as Director of Rcal Estate., 1have beeD, and am, involved in the

ongoing project to renovate Suburban Station in the City of Philadelphia.

4. SEPTA began the restoration of Suburban Station In (he Fall of 2002 which, once

complete, \'vil! include six elevators, two of which will provide access to Suburban Station fron') the

street. The restoration is scheduled to take approximately three years to complete.

S. SEPTA began an accelerated phase of the Suburban Station renovation, in par!, by

performing renovations to one of the numerous entrances to Suburban Station, the one at the

Northwest corner of I. 5lb and Market Streets_

6, I have reviewed the Complaint fikdagainsr SEPTA (Civil Action No. 03-CV-1577)

and the property identified in the Complaint at! 51h and Market Streets is O\vned by the City of

PhlJadelphia, not by SEPTA.

7, The relief sought in the Complaint is not the kind ofre!iefthat SEPTA could provide

because it does not own the property that is the subject matter of the litigation, the Cit}, of

Philadelphia does.
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Sworn to and subscribed
before me this 2f't:}day
of /J;fm / ' 2003

NorARJi\L SEAL
ElIge,nc J. KU)1I1, Notarv Public

City of PhihL Phil'ddelph'iil County
;\]y t::>inini%lnn I L 2nD'!

NorARJi\L SEAL
ElIge,nc J. KU)1I1, Notarv Public

City of Phi!a., Phil'ddelph'iil County
My t::>mmi",inn '::ipi,\'S I'chllary I L 2nD'!
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VNITKI.l STAn:s llIsnucr COlIIU
n)l( THE EASTERN DISTRICT OF PENNSYLVANIA

DISABLED IN ACTION OF
PENNSYLVANIA

SOUTHEASTERN PENNSYLVANIA
-IRANSPORTATION AUTHORITV
"SEPTA"
1234 Market Street
Philadelphia, FA 19107-3780

CIVIL ACTION j3:-03-CV-1577

I (t::
'D

I.lEI"ENIMNT SOI.JTHEASTERN PENNSYLVANIA TRANSPORTATION
AlJTHORlTY'S IUlLE 12(b)(7) MOTION TO DISMISS PLAINTIFF'S COMPLAINT

PlJRSVANT TO RVLE 19

Defendant Southeastern Pennsylvania 'Tnmsportation Authority, ("SEPIA"), by and

through its Counsc!, hereby files this Mcmonmdum of Law in Support of its Rule 12(b)(7)

Motion to Dismiss Plaintiffs Complaint pursuant to FccLR< Clv. P. 19(a) due to Plaintiff s

failure to join the City of Philadelphia to this litigation,

L FACTS

In this hn;vsuit, PJaintiffseeks injunctive relief to enjoin Defendant SEPTA to

immediately begin construction of an elevator on property not owned by SEPTA. The lawsuit

arises out of the ongoing restoration project to Suburban Station in Philadelphia, As one oftlle

initial. accelerated phases of the project, SEPlA renovated one of the numerous entrances to the

Station, the (mc located at 151h and Market Streets (See r:xhibit B of Mation to Dismiss, Affidavit.

of Gera!d Maier at ~}5), 'fhe propefty where this portion oftlle renovation took place is ovv'ned by

thc City of Philadelphia, not by SEPTA (Affidavit of Gerald Maier at '16). It is at this ('ity

owned location that the Plaintiff seeks to have this (,\nut order SEPTA to construct an elevator
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or grant additional relief (p!aintiff s Complaint at pp. 4-5} Plaintiff, however, has not meluded

t.he City of Philadelphia as a party to this lawsuit.

II. 11iSCliSSION

Pursuant to Federal Rule of Civil Procedure 12(b)(7), the Plaintiff's C.'(.Jnlplaint should be

dismissed for failure to join the City of Philadelphia as a party under Federal Rule ofCivil Procedure

Hiles, 11 F.3d 399 (3d Cir. 1993) stated that "Federal Rule of Civil Procedure 19 determines \vhen

Joinder of a particular lXlrty is cornpulsory, A court must first determine whether a party should be

,joined if 'feasible' under Rule 19(a). The Court further stated that

"Rule 19(a) defines the parties "vh,) arc 'necessary' in the sense that their joinder is
compulsory 'iffeasib!e.' It states, in pertinent part:

/\. person ... shall be joined as a party in the action if (1) in the person's
absence complete relief cannot be accorded among those already parties, or
(2) the person claims an interest relating to the subject of the action and is so
situated that the disposition of the action in the person's absence may (i) as
a practical matter impair or impede the person's ability to protect that interest
or (ii) leave any of the persons already parties subject to a substantial risk of
incurring double, multiple, Of otherwise inconsistent obligations by reason of
the claimed interest,

F,'ed. R. Civ, P. 19(a). Clauses (1) and (2) of Rule 19(a) are phrased in the disjunctive
and should be so treated. Wood & Locker, Inc. v. Doran & Assoes., 708 F. 5'lIpp.
684, 690 (f11 D. Pa. 1989). Thus, any party whose: absenc.e results in any of the
problems identified in either subsections (a)( 1) or (a)(2) is a party whose joinder is
compulsory if feasible.

"The moving party has the burden of showing why an absent party should be joined

pursuant to Rule 19. Raytheon Co, v. ('ontinenta! ('as'. Co" I23F 5'upp. 2d 22, 33 (l}
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v. Me-rgarl;tM. 'rm:lgglj.Qnc~~.,aL, 2001 U.S. Dist. LEXIS 16731 (E.D. P!:L Oct. 11, 200!)

(class certification granted by tJJ1tiol'\sU Organizf!i:i.rm on Dis<ltIiJity, (;1 klL.-.Y.J0argar..et M.

:Iil@£lione"~etaI" 2001 lJ.S, Dist.LEXTS 16932 (ED. Pa, Oct. 22, 20(1).

In the present case, the joinder of the City of Philadelphia to this case is compulsory

under Federal Rules ofCiyil Procedure 19(a)( 1), 19(a)(2)0) and 19(a)(2)(ii) f()r the fo·llo\-ving

reasons.

A. Rule 19(,,)(1)

"tJnder Rule 19(a), we ask first \vhdher complete relief can be accorded to the parties

to the action in the absence of the unjoincd party ,F,'ed, R. Ci\'. p, 19(a)( 1). A Rule 19(a)( 1)

inquiry is limited to whether the district court can grant complete reliefto the persons already

parties to the action, 'The effect a decision rnay have on the absent party is not materiaL

Field, 626 F2d at 30] (quoting 3A James W. Moore et al., Moore's Federal Practicer> 19.07­

1[2], at 19-128 (2d cd. 1979)." J'llmc}:,Montgqmery5cott, Inc. Y, NiJr..§. at 405.

In the present case, complete relief cannot be accorded to the parties to this action in

the absence oft11e inclusion in this lawsuit of the ('1ty of Philadelphia, The Plaintiff in this

case seeks an injunction requiring the I)el:endant to begin construction of an elevator on

property owned by the City of Philadelphia, not by SEPTA, at the l)ll1 and Market Streets

entrance to Suburban Station. Therefore, even if this Court ordered SEPTA to construct an

elevator, or perform other alterations, at that locution, SEPTA could not act because it does

not own the property.

'T'he present case is analogous to a case filed in the U.S. District for the Eastern

District of Pennsylvania under the /Hnericans with Disabilities Act (A.DA) and §504 of the

3
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Rehabilitation Act of 1973 (Rehabilitation Act) challenging the City Commissioners' failure

to provide talking voting machines and wheelchair accessible voting places, Natif!llal

Organization oDJ)isahilit~J(..:taL v.-,M~lrga.r£! M~J'artaElione,sJ a1.., 2001 U.S. DisL tEXIS

16731 (E.D.Pa. OcL 11, 200 I) (class certification granted by l::1atiopal.QIg411iz<lti(l!LQ1.l

12iJs.?-bility, et ilL v. M.i}rgar!;;LM~I911agli~!JlQ&jlL 2001 U.S. DisL LJ~X1S 16932 (E,.D. Pa.

Oct. 20(1). In that case, the Court granted Defendants' 12(b)(7) Motion to Dismiss

pursuant 10 Rule IS/(a) where voting machines had to be prc~approvedby the Secretary of the

Cornmonwealth and the Plaintiffs had not included the Secretary of the Commonwealth in

the Ll\vsuit.

'fhe Court stated that if Plaintiffs "are successful in this action, approval of the:;e

voting machines \NOtdd have to be sought fiom the Secretary of the Commonwealth and, if

the Secretary does not approve electronic voting machines with audio output technology, a

new proceeding would have to be initiated against the Secretary." NatiQnal QJganiz;,ation OIl

I2i;;abilit}"J;;t?-L.Y~Jviarga[ct M. JartagIiong, et gJ, at *26. The Court went on to fttrther state

that is cleaL under these circumstances, that the Court could not alTord complete relief

to the visuaUy impaired PlaintitTs in this matter in the absence of the Secretary of the

Commonwealth," hot

Similarly, if Plaintiff is successful in tbe present action, pemlission to begin

additional construction on City owned property would have to be sought from the City of

Philadelphia and, if the City does not give such permission, a new proceeding would have

to be initiated against the City. As in the Natigual Or,ganizatl.DllQDJJisabUity. casc, it is dear

that this Court cannot afford compk~te relief in the absence of the City of Philadelphia.

4
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/\ccordingly, DcfendaIlt's Motion to Disrniss should be granted pursuant to Rules 12{bH7)

and 19(a)(1).

Rule 19(0)(2)

LikC\\iisc. Defendant's Motion to Dismiss should be granted pursuant to Rule

19(a)(2). '-'Unlike subsection (a)(l), subsection (a)(2) requires a court to take into

consideration the cflect that resolution of the dispute among the parties before it mali have

on an absent party. See Fc(LR. eiv. P, 19(a)(2)." lmmey !\1.Q..I1..1.gQ1l1§1YJ3coH, In~cj:iilG.s.

at 4()4

l. Rule 19(u)(2)(I)

"Subsection (a)(2)(i) requires a court to decide \vhether determination of the rights

of the parties before it vi'ould impair or impede an absent party's ability to protect its interest

in the subject matter of the litigation. Fed. R. eiv, P. 19(a)(2)(i). llli:!11ey M.ontgOInm_,~.t.l

In'2.o...Y...:..NilQ5: at406. In the present case, the Clty of Philadelphia clearl'f has an intercstin the

subject matter of the litigation since it owns the property where Plaintiff seeks to have the

injunctive relief performed. It \oiOuld be extremely prejudicial to the City of Philadelphia to

have this Court deciding Wh(~lher or not there should be changes made to City owned

property \vithout the City's presence in this litigation, 3££ MSC'mlLY. PiQIffill, 78 F.H.. D,

347,350 (E.D, Pa. 1978). Since a determination by this Court vvould seriously affect th(~

City'S ability to protect the rights it has over Its own property, this Court should grant

SEPTA's Motion to Dismiss pursuant to Rule 19(a)(2)(i).

/\ccordingly, DcfendaIlt's Motion to Disrniss should be granted pursuant to Rules 12{bH7)
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In'2.o...Y...:..NilQ5: at406. In the present case, the Clty of Philadelphia clearl'f has an intercstin the

subject matter of the litigation since it owns the property where Plaintiff seeks to have the

injunctive relief performed. It \oiOuld be extremely prejudicial to the City of Philadelphia to

have this Court deciding Wh(~lher or not there should be changes made to City owned

property \vithout the City's presence in this litigation, 3££ MSC'mlLY. PiQIffill, 78 F.H.. D,

347,350 (E.D, Pa. 1978). Since a determination by this Court vvould seriously affect th(~

City'S ability to protect the rights it has over Its own property, this Court should grant

SEPTA's Motion to Dismiss pursuant to Rule 19(a)(2)(i).
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2. Rule 19(a)(2j(ii)

Under Rule 19(a)(2)(ii), the Court is required to deCIde vvhether continuation of this

action in the Dbse.nce of the City of Philadelphia would expose the present parties to the

''substantial risk of incurring double,. multlpk, or otherwise inconsistent obligations by

reason of the claimed interest." Fed. R. Civ. P. 19(a)(2)(ii),

Again, if Plaintiff is successful in the present action, permission t.o make any

alteration to the property would have to be sought from tbe City of Philadelphia and, if the

City does not approve the cbanges, a new proceeding would have to be initiated against the

City. Since the City has a claimed o'wncrship in th(;~ subjc,ct matter of the litigation, i_e. the

property located at 151
1> and fvfarket Streets, this could lead to double, rnultiple or inconsistent

obligations by reason of the City's claimed interest in the property. S.i;'s; -eLM Eirul!l(;jal

.B.9Lyiccs, Inc..l...~~oastJ9 C0115J Tnl.£king., Inc., 90 B.It 664: 1988 U,S. Dist Ll:XIS 9508

(ED. Fa. Aug. 25, 1998j.

Therefi:.1rc, pursuant to Fed. R. eiv. P. 19(a)(2)(ii), SEPTA's 12(b)(7) Motion to

Dismiss should be granted and Plaintiff should be required to include the City of

Philadelphia in this litigation.

III. CONCLUSION

Based upon the tbregoing discussion, the authorities cited and the AfI1davit ofGe-raid

Maier, SEPTA's 12(b)(7) Motion to Dismiss Plaintiff's Complaint pursuant to Federal Rules

of Civil Procedure 19(a)(1), 19(a)(2)(i) and 19(a)(2)(ii) should be granted.
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Maier, SEPTA's 12(b)(7) Motion to Dismiss Plaintiff's Complaint pursuant to Federal Rules

of Civil Procedure 19(a)(1), 19(a)(2)(i) and 19(a)(2)(ii) should be granted.
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DATED: April 24, 2003

7

Respectfully subrnitted,

~,,~~~,LL,"-
SAVE H, KRENZEE, ESQUIRE
ADAM A, DESll'IO, ESQlIlRE
SAULH, KRENZEL& ASSOCIATES
'fhe Robinson Building, Suite 800
42 South 1yn Street
Philadelphia, FA 19102

i5) 977,7230

Attorneys for Defendant SEVI'A

DATED: April 24, 2003
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i5) 977,7230

Attorneys for Defendant SEVI'A
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1, ADAM /\, DESIPIO, ESQUIRE hereby certify' that a true and correct copy of

Defendant SEPTA '5 Mcmorandurn of L,3W in Support of its Motion to Dismiss Plaintiffs

Cornplaint \vas served via O1'st class mail upon:

Stephen F, GQkL Esquire
125 South Ninth Street

Suite 700
Philadelphia, P'A 19107

SAVE If, KRE:NZE:E, E:SQIJIRE
ADAM A, DESIPIO, ESQUIRE
SAUL H, KRENZEL & ASSOCIATES
The Robinson Building
42 South 15th Street Suite 800
Phil£ldclphifL PA j 91 02
(215) 977-7230

Attorneys f{)f Defendant SEVfA

DATED: April 24, 200}
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, '

1, ADAM /\, DESIPIO, ESQUIRE hereby certify' that a true and correct copy of

Defendant SEPTA '5 Mcmorandurn of L,3W in Support of its Motion to Dismiss Plaintiffs

Cornplaint \vas served via O1'st class mail upon:

Stephen F, GQkL Esquire
125 South Ninth Street

Suite 700
Philadelphia, P'A 19107

SAVE If, KRE:NZE:E, E:SQIJIRE
ADAM A, DESIPIO, ESQUIRE
SAUL H, KRENZEL & ASSOCIATES
The Robinson Building
42 South 15th Street Suite 800
Phil£ldclphifL PA j 91 02
(215) 977-7230

Attorneys f{)f Defendant SEVfA

DATED: April 24, 200}
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