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JURISDICTIONAL STATEMENT 
 

The District Court has subject matter jurisdiction 

over the claims arising under the United States 

Constitution, 42 U.S.C. § 1983, and 42 U.S.C. § 2000cc  

pursuant to 28 U.S.C. §§ 1331, 2201, and 2202.  The 

jurisdiction of the Court of Appeals arises under 28 U.S.C. 

§ 1291. 

The Final Judgment was entered by the District Court 

on April 11, 2008.  Defendant filed a Motion for 

Clarification of the Final Judgment, pursuant to Fed. R. 

Civ. P. 59(e), on April 16, 2008.  The District Court 

entered its Order for Clarification of Final Judgment on 

April 28, 2008.  On May 12, 2008, defendant filed a Motion 

for Reconsideration of Final Judgment, pursuant to Fed. R. 

Civ. P. 59(e).  The District Court denied Defendant’s 

Motion for Reconsideration on June 19, 2008.  On July 17, 

2008, defendant filed a Notice of Appeal. 

Defendant’s appeal is from a final order of the 

District Court that disposed of the claims of all the 

parties. 

ISSUE PRESENTED FOR REVIEW 
 

 Whether the District Court erred in failing to limit 

prospective relief with respect to plaintiffs’ access to 
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closed-circuit television broadcasts of Jum’ah services to 

the Special Management Unit of MCI-Cedar Junction.  

STATEMENT OF THE CASE 

Inmates Mac Hudson, Derrick Tyler, Antwan Crawford, 

Darrick Wilson, and Anthony Tucker filed their pro se 

complaint on December 5, 2001, alleging violations of their 

right to free exercise of religion under the United States 

Constitution and Department of Correction (“DOC”) 

regulations. RA 4.1 2  The Complaint requested injunctive 

and declaratory relief and damages.  Named as defendants 

were the Commissioner of Correction, Michael T. Maloney; 

Peter Allen, Superintendent of MCI-Cedar Junction; Peter 

Pepe, former Superintendent of MCI-Cedar Junction; Andrea 

Emodi, former Director of Program Services; and Sherry 

Elliot, MCI-Cedar Junction Director of Treatment. An Answer 

to the Complaint was filed on January 27, 2003. RA 6.  On 

March 29, 2004, the District Court denied plaintiffs’ 

request for injunctive relief. RA 7.  On May 12, 2004, 

defendants filed a Motion for Summary Judgment. RA 7.  On 

                                                
1  References to the Record Appendix are designated as “RA.”  
References to the trial transcript are designated as “Tr.” 
followed by the volume/page number. 
2  Plaintiffs Darrick Wilson and Anthony Tucker were 
dismissed from the lawsuit on October 18, 2002 for want of 
prosecution.  Plaintiff Antwan Crawford was dismissed from 
the lawsuit on March 29, 2004. 
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July 23, 2004, the District Court issued a Memorandum and 

Order determining that the defendants were entitled to 

qualified immunity as to plaintiffs’ claims for money 

damages. RA 7.  The District Court also determined that 

defendants’ policies of providing Muslim inmates with 

access to prayer towels in lieu of prayer rugs and 

assigning kitchen jobs to inmates without regard to 

religion did not violate plaintiffs’ constitutional rights.  

RA 7.  The District Court denied the Motion for Summary 

Judgment regarding the claim for access to Halal meals, 

finding that the claim raised an issue for trial. RA 7.  

On November 9, 2004, the District Court appointed 

counsel to represent plaintiffs. RA 8.  On May 5, 2005, the 

District Court allowed plaintiffs’ Motion to Amend the 

Complaint. RA 9.  Plaintiffs filed their Amended Complaint 

on May 26, 2006. RA 10.  The Amended Complaint raised new 

claims under the Religious Land Use and Institutionalized 

Persons Act of 2000 (“RLUIPA”), 42 U.S.C. § 2000cc, as well 

as several state laws.  Commissioner of Correction Kathleen 

M. Dennehy was named as the sole defendant. RA 10.3  

                                                
3 Pursuant to Fed. R. Civ. P. 25(d), Harold W. Clarke, 
Commissioner of the Massachusetts Department of Correction, 
effective November 26, 2007, has been substituted for 
former Commissioner Kathleen M. Dennehy as defendant-
appellant. RA 28. 
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Defendant filed an Answer to the Amended Complaint on June 

13, 2005. RA 10. On April 14, 2006, plaintiffs filed a 

Motion for Reconsideration seeking to renew their claim for 

access to prayer rugs. On May 13, 2006, defendant filed an 

Opposition to Plaintiffs’ Motion for Reconsideration and a 

renewed Motion for Summary Judgment. RA 11.  Plaintiffs’ 

Opposition to Defendant’s Motion for Summary Judgment was 

filed on June 2, 2006.  RA 12.  On August 31, 2006, the 

District Court entered its orders granting plaintiffs’ 

Motion for Reconsideration and denying defendant’s Motion 

for Summary Judgment. RA 12.  The District Court scheduled 

a non-jury trial to commence on January 8, 2007. RA 12.  

The six-day jury-waived trial commenced on January 8, 2007 

and concluded on February 1, 2007. RA 14.   

On March 5, 2008, the District Court entered its 

Findings of Fact, Rulings of Law and Order after a Non-Jury 

Trial, stating, in part: 

For the foregoing reasons, the court 
will enter judgment in part for plaintiffs. 
The Commissioner’s motion for partial 
findings is DENIED.  The court will grant 
plaintiffs’ prayers for declaratory judgment 
on the issues of Halal meals and closed-
circuit television access to Jum’ah services 
while confined to Ten Block.  Judgment will 
enter for defendant on prayer rug issue.  No 
money damages are awarded.  Plaintiffs will 
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within ten (10) days of entry this Order file 
a Proposed Form of Final Judgment.  Defendant 
will have seven (7) days thereafter to 
comment. On entry of Final Judgment, the 
Clerk may close the case.  The court will, 
however, retain jurisdiction to oversee the 
implementation of any remedial aspects of the 
judgment.  RA 22-40. 

 
On April 11, 2008, the District Court entered Final 

Judgment, setting out injunctive and declaratory relief 

with regard to plaintiffs’ access to closed-circuit 

television broadcasts of Jum’ah services and access to 

Halal meals.  RA 41.  On April 16, 2008, defendant filed a 

Request for Clarification of Final Judgment with regard to 

whether the final judgment limited plaintiffs’ access to 

closed-circuit broadcasts of Jum’ah services to MCI-Cedar 

Junction’s Special Management Unit (“SMU”), also known as 

Ten Block. RA 46.  On April 28, 2008, the District Court 

entered a Clarification of Final Judgment, indicating that 

the final order regarding plaintiffs’ access to closed-

circuit television broadcasts of Jum’ah services applied to 

any SMU in which plaintiffs may be confined in the future.  

RA 51.  On May 12, 2008, defendant filed a Motion for 

Reconsideration of Final Judgment With Regard to Broadcast 

of Jum’ah Services in Special Management Units Other Than 

Ten Block. RA 53.  Attached to defendant’s Motion for 

Reconsideration was the affidavit of Jeffrey Quick, the 
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DOC’s Director of Resource Management. RA 61. Director 

Quick’s affidavit outlined the significant technical, 

operational, physical plant, and cost impediments to 

providing closed-circuit television broadcasts to the SMUs 

located at prisons other than MCI-Cedar Junction. RA 61. 

Defendant also filed a Motion to Stay Execution of Final 

Judgment with Regard to Broadcasts of Jum’ah Services in 

Special Management Units Other than Ten Block.  RA 17.  On 

May 13, 2008, the District Court entered an Order granting 

defendant’s Motion to Stay Final Judgment on the limited 

issue of plaintiffs’ access to closed-circuit television 

broadcasts of Jum’ah services.  RA 17.   

A hearing on defendant’s Motion for Reconsideration 

was convened on June 19, 2008. RA 73-86.  On June 19, 2008, 

the District Court denied defendant’s Motion for 

Reconsideration of Final Judgment, stating: 

 After hearing, the motion is denied 
without prejudice.  Plaintiff Hudson is 
currently confined in general population at 
the Old Colony Correctional Facility. 
Accordingly, there is no actual controversy 
appropriate for judicial resolution.  The 
stay on the Final Judgment is hereby lifted.  
RA 87. 

 
On July 17, 2008, defendant filed a Notice of Appeal 

and a Motion to Stay Final Judgment on Issue of Plaintiffs’ 

Access to Closed-Circuit Television Broadcasts of Jum’ah 
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Services Pending Appeal. RA 18.   On August 18, 2008, the 

District Court denied defendant’s motion to stay.  RA 19. 

    STATEMENT OF THE FACTS 

 Mac Hudson and Derrick Tyler are inmates within the 

custody of the Massachusetts Department of Correction.  At 

all times relevant to the non-jury trial, Hudson and Tyler 

were incarcerated at MCI-Cedar Junction. RA 28.  Subsequent 

to the conclusion of the trial, Hudson was transferred from 

MCI-Cedar Junction to the Old Colony Correctional Center 

(“OCCC”) at Bridgewater, MA, a medium security prison.  

Hudson is housed in OCCC’s general population. RA 61.   

 MCI-Cedar Junction is a maximum security prison 

located in Walpole, MA.  In addition to numerous housing 

blocks for inmates, MCI-Cedar Junction maintains two 

specialized housing units: an SMU (Ten Block), and the 

Departmental Disciplinary Unit (“DDU”).  Ten Block is a 

restrictive housing unit consisting of two (2) floors and 

four (4) tiers, with fifteen (15) inmates on each tier for 

a capacity of 60 inmates.  [Tr. V/81].  Pursuant to DOC 

regulations, 103 Code Mass. Regs. 423.00 et seq., Special 

Management Units, an SMU is a housing unit separate from 

the general population of the prison “in which inmates may 

be confined for reasons of administrative segregation, 
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protective custody, or disciplinary detention.” 103 Code 

Mass. Regs 423.06. RA 91. Administrative segregation is 

defined as:  

temporary separation from general population 
used when the continued presence of the 
inmate in the general population would pose a 
serious threat to life, property, self, staff 
or other inmates, or to the security or 
orderly running of the institution, e.g. 
inmates pending investigation for a 
disciplinary or criminal offense or pending 
transfer may be placed in administrative 
segregation.”  Id.   

 
 Typically, the average length of stay in Ten Block is 

from three (3) to nine (9) months. [Tr. V/84].  Pursuant to 

103 Code Mass. Regs. 423.06, Ten Block houses inmates who 

are separated from other prison housing while awaiting 

action for disciplinary infractions. [Tr. V/82].  

Confinement in Ten Block on awaiting action status for a 

disciplinary infraction may be lengthened based on the 

nature of the investigation into an alleged disciplinary 

infraction, or if the inmate requests legal representation 

or the production of evidence in his disciplinary 

proceeding. [Tr. V/85].   Due to the fact that confinement 

in any SMU is designed to be temporary, inmates housed in 

an SMU are not permitted to possess televisions, but may 

possess a radio.  [Tr. V/94-97]  Ten Block is wired for 

closed-circuit television and there are no operational, 
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technical or physical plant barriers to providing inmates 

confined to Ten Block with access to closed-circuit 

television broadcasts.  [Tr. V/117]. 

 The DDU is a separate housing unit within the grounds 

of MCI-Cedar Junction that houses up to 124 inmates.  

Inmates are confined to the DDU as a sanction for the most 

serious disciplinary offenses, e.g., murder of another 

inmate, an escape attempt, assaulting staff or another 

inmate, etc.  A sanction to the DDU can range from four (4) 

months to ten (10) years.  [Tr. V/102-106].  Due to the 

potential length of time in which inmates may be sentenced 

to the DDU, DDU inmates may earn certain privileges, 

including access to a radio after thirty (30) days of good 

behavior and access to a television after sixty (60) days 

of good behavior.  [Tr. V/107].  The DDU is wired for 

closed-circuit television and DDU inmates with access to 

televisions can watch educational, vocational, and 

religious services. [Tr. V/109].  

SUMMARY OF THE ARGUMENT 

 The District Court erred in failing to limit 

prospective relief providing plaintiffs with access to 

closed-circuit television broadcasts of Jum’ah services to 

MCI-Cedar Junction’s SMU.  The District Court’s prospective 
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relief violates the Prison Litigation Reform Act (“PLRA”) 

where it “is not narrowly drawn, is not the least intrusive 

means necessary to remedy the violation of a Federal 

right,” and failed to give substantial weight to the 

potential adverse impact upon the DOC caused by the  

relief. 18 U.S.C. § 3626. In particular, the prospective 

relief improperly restricts defendant’s ability to transfer 

plaintiffs to other prisons as circumstances warrant, 

raising operational and security concerns. (pp. 11-18)  

 The prospective relief violates RLUIPA where it 

constrains defendant’s ability to provide institutional 

order and discipline by limiting his authority to transfer 

plaintiffs between prisons as circumstances require. Nor 

did the District Court consider the impact upon the DOC in 

terms of the significant costs of the relief.  (pp. 18-22) 

 The issues pertaining to the prospective relief’s 

violation of the PLRA and RLUIPA are ripe for judicial 

review. (pp. 22-28) 

     ARGUMENT 

I.  THE DISTRICT COURT ERRED IN FAILING TO LIMIT            
PROSPECTIVE RELIEF REGARDING PLAINTIFFS’ ACCESS  

    TO CLOSED-CIRCUIT TELEVISION BROADCASTS OF JUM’AH  
SERVICES TO THE SMU AT MCI-CEDAR JUNCTION.__________ 

 
 The District Court’s Final Judgment requiring the 

defendant to provide plaintiffs with access to closed- 
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circuit television broadcasts of weekly Jum’ah services 

should they be confined in any SMU failed to comply with 

the requirements of the PLRA, 18 U.S.C. § 3626, and RLUIPA. 

A.  The Order For Prospective Relief Failed To Meet 
 The Requirements Of The PLRA.____________________ 
   

 As noted by this Court in the case of Feliciano v. 

Rullan, 378 F.3d 42, 50-51 (1st Cir. 2004), “Congress 

enacted the PLRA, partially in effort to curb the federal 

judiciary in day-to-day prison management.” (citations 

omitted). “The PLRA establishes standards for the entry and 

termination of all prospective relief in civil actions 

challenging prison conditions.” Id. (citing Miller v. 

French, 530 U.S. 327, 333 (2000)).   

 The PLRA, in pertinent part, provides that:  

[t]he court shall not grant or approve any 
prospective relief unless the court finds 
that such relief is narrowly drawn, extends 
no further than necessary to correct the 
violation of the Federal right, and is the 
least intrusive means necessary to correct 
the violation of the Federal right. 
 

18 U.S.C. § 3626(a)(1). 
 
The PLRA further requires that when entering an order for 

prospective relief, a court must give “substantial weight 

to any adverse impact on public safety or the operation of 

a criminal justice system caused by the relief.” Id. See 

Feliciano, 378 F.3d at 50-51; Oluwa v. Gomez, 133 F.3d 1239 
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(9th Cir. 1998); Gilmore v. California, 220 F.3d 987, 999 

(9th Cir. 2000). 

 When entering an order for prospective relief, a court 

must make the specific findings that the prospective relief 

“is narrowly drawn, extends no further than necessary to 

correct the violation of the Federal right, and is the 

least intrusive means necessary to correct the violation of 

the Federal right.” 18 U.S.C. § 3626(b)(2).   

 In the instant case, it is clear that, with the 

exception of MCI-Cedar Junction’s Ten Block unit, the 

prospective relief requiring defendant to provide 

plaintiffs with access to closed-circuit television 

broadcasts of Jum’ah services at any SMU in which 

plaintiffs may be confined has failed to meet the 

requirements of 18 U.S.C. §§ 3626(a)(1) & (b)(2).    

 It appears that the District Court has made the 

findings required under 18 U.S.C. §§ 3626(a)(1) & (b)(2) 

with regard to the prospective relief providing plaintiffs 

with access to closed-circuit television broadcasts of 

Jum’ah services in MCI-Cedar Junction’s Ten Block unit.  In 

determining that the ban on participation in Jum’ah 

services in Ten Block via closed-circuit television was not 

the least restrictive alternative, the District Court 
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relied on the testimony of MCI-Cedar Junction Deputy 

Superintendent Lisa Mitchell, who stated that there were no 

technical or physical plant obstacles to providing closed-

circuit television broadcasts of Jum’ah services in MCI-

Cedar Junction’s Ten Block unit and that closed-circuit 

television broadcasts of Jum’ah services were already 

available to DDU inmates. RA 39. [Tr. V/117].    

 The numerous references to the lack of technical 

obstacles to providing access to closed-circuit television 

broadcasts in the Ten Block unit found in the March 5, 2008 

decision underscore the significance of this factor in the 

District Court’s determination that the prospective relief 

was the least intrusive means necessary to correct the 

RLUIPA violation. RA 22.4   

                                                
4  Paragraph 18 of the Findings of Fact of the March 5, 2008 
decision states that “[T]he DOC does not broadcast Jum’ah 
services over closed-circuit television to SMU inmates on 
Ten Block at MCI-Cedar Junction.  There are no technical 
obstacles that prevent the DOC from doing so.”  Paragraph 
21 of the Findings of Facts states that “[T]he DOC 
broadcasts Jum’ah services over closed-circuit television 
to inmates confined in the DDU [Departmental Disciplinary 
Unit] at MCI-CJ.” In paragraph 11 of the Ultimate 
Conclusions of Fact and Law in the March 5, 2008 decision, 
the District Court states that “the DOC has not suggested 
any meaningful distinction between inmates confined in the 
DDU, who are permitted closed-circuit access to Jum’ah 
services and inmates in the SMU [Ten Block], who are not.” 
RA .  Finally, in a footnote to paragraph 11 of the 
Ultimate Conclusions of Fact and Law, the District Court 
stated, “[A]s previously indicated, the DOC does not 
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 However, with regard to prospective relief requiring 

that plaintiffs be provided with access to closed-circuit 

television broadcasts of Jum’ah services in any other SMU 

in which they may be confined, it is clear that the 

District Court did not and could not make the findings that 

the prospective relief is “narrowly drawn, extends no 

further than necessary to correct the violation of the 

Federal right, and is the least intrusive means necessary 

to correct the violation of the Federal right” as required 

under the PLRA. 18 U.S.C. §§ 3626(a)(1) & (b)(2). 

 Unlike the discussion of MCI-Cedar Junction’s Ten 

Block, there is nothing in the March 5, 2008 decision that 

demonstrates that the District Court considered the 

existence of technical or other obstacles to providing 

plaintiffs with access to closed-circuit television 

broadcasts of Jum’ah services in any other SMU. As 

described above, the March 5, 2008 decision refers only to 

MCI-Cedar Junction when discussing plaintiffs’ access to 

closed-circuit television broadcasts.5  The District Court 

                                                                                                                                            
contend that there is any technical reason that prevents 
the broadcast of Jum’ah services by closed-circuit 
television to Muslim inmates in Ten Block.” RA .   
5  The testimony at trial regarding SMU confinement and 
access to closed-circuit television broadcasts focused 
entirely on MCI-Cedar Junction’s Ten Block unit. See e.g., 
Tr. 2/12-13, 84-86; 5/81-88, 100-105, 117.  Nor did 
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has failed to make the required findings because it had not 

taken any evidence regarding the other SMUs and the 

existence of any technical, operational, or physical plant 

obstacles that may impede the installation of closed-

circuit television broadcast systems.   

 In response to the District Court’s Order for 

Clarification of the Final Judgment indicating that the 

prospective relief regarding plaintiff’s access to closed-

circuit television broadcasts of Jum’ah services pertained 

to any SMU plaintiffs may be confined, defendant filed a 

Motion for Reconsideration advising the District Court of 

the significant impediments that exist with regard to 

compliance with the prospective relief.  In support of the 

motion, defendant provided the affidavit of Jeffrey Quick, 

the DOC’s Director of Resource Management.  Director 

Quick’s affidavit outlined the significant costs and 

operational, technical, and physical plant barriers 

confronting the DOC with regard to the prospective relief.  

In particular, Director Quick stated that of the DOC’s nine 

(9) SMUs, only MCI-Cedar Junction’s Ten Block unit had 

cable access to the prison building where religious 

services were held.  RA 61.  Director Quick stated that in 

                                                                                                                                            
plaintiffs seek class action status on this issue. 
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one prison the distance between the SMU and the building 

where religious programs are held was several hundred 

yards. RA 64.  Director Quick stated that because some of 

the SMUs were constructed many years ago and have no cables 

installed, “installing new cables into the SMU cells will 

be very difficult, time consuming, and disruptive to the 

operations of the SMUs and prisons in general.” RA 62.  For 

example, the walls of MCI-Norfolk’s SMU are made of steel, 

making drilling costly and time consuming, and would 

require that the SMU be closed during the wiring process. 

RA 63.  However, the District Court declined to consider 

the new information concerning the significant obstacles to 

the prospective relief, citing a lack of ripeness.  RA 87. 

 Accordingly, because the District Court’s order for 

prospective relief requiring the DOC to provide closed-

circuit television broadcast systems in any SMU (except 

MCI-Cedar Junction) confining plaintiffs was made without 

consideration of its possible adverse impact upon the DOC, 

it is clear that the District Court has failed to make the 

required findings as to whether the relief is “narrowly 

drawn, extends no further than necessary to correct the 

violation of the Federal right and is the least intrusive 

means necessary to correct the violation of the Federal 
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right.” See 18 U.S.C. §§ 3626(a)(1)& (b)(2).   

Furthermore, in ordering prospective relief requiring 

the DOC to provide plaintiffs with access to closed-circuit 

television broadcasts of Jum’ah services in any SMU, the 

District Court has failed to “give substantial weight to 

any adverse impact on public safety or the operation of a 

criminal justice system caused by the relief,” as required 

under the PLRA. Id.  As described above, defendant’s Motion 

for Reconsideration outlined the significant operational, 

technical, and physical plant barriers that obstruct the 

installation of closed-circuit television broadcasting 

systems in the DOC’s SMUs.   

Because of the significant obstacles to providing 

closed-circuit television broadcasts of Jum’ah services to 

the other SMUs, the prospective relief interferes with the 

Commissioner’s discretionary authority to transfer 

plaintiffs to other correctional facilities, whether for 

disciplinary or administration sequestration or 

classification or protective custody purposes, when 

circumstances warrant.  State statutes provide the 

Commissioner with the discretionary authority to transfer 

inmates between prisons within the state correctional 

system. See M.G.L. c. 127, § 97.  However, by requiring 
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that plaintiffs have access to closed-circuit broadcasts of 

Jum’ah services when confined to an SMU, the prospective 

relief ties the Commissioner’s hands by severely limiting 

the prisons to which plaintiffs can be transferred.  The 

prospective relief requires the Commissioner to choose 

between placing plaintiffs in prisons that are the most 

appropriate for purposes of safety and security or placing 

them in a prison that meets the requirements of the 

prospective relief.  The prospective relief amounts to an 

undue interference with the operation of the prison system.  

Here, the District Court’s failure to consider the 

adverse impact of the prospective relief upon the DOC and 

give substantial weight to the DOC’s operational and 

security concerns constitutes a violation of the PLRA.  

 B.   The Order For Prospective Relief Failed 
 To Meet The Requirements of RLUIPA._____________ 
  

 The District Court’s order for prospective relief 

requiring the DOC to provide plaintiffs with access to 

closed-circuit television broadcasts of Jum’ah services in 

any SMU in which they may be confined also violates RLUIPA, 

42 U.S.C. § 2000cc.   

 It is a violation of RLUIPA to grant prospective 

relief without considering the impact of the relief upon 

the DOC.  In enacting RLUIPA, Congress “anticipated that 
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courts would apply the Act’s standard with ‘due deference 

to the experience and expertise of prison and jail 

administrators in establishing necessary regulations and 

procedures to maintain good order, security and discipline, 

consistent with consideration of costs and limited 

resources.’” Cutter v. Wilkinson, 544 U.S. 709, 723 (2005) 

(quoting S. Rep. No. 103-111, at 10 (1993), 1993 U.S. Code 

Cong. & Admin. News 1892, 1899).  The Supreme Court stated: 

We do not read RLUIPA to elevate 
accommodation of religious observances over 
an institution’s need to maintain order and 
safety. Our decisions indicate that an 
accommodation must be measured so that it 
does not override other significant 
interests. 
 

Cutter, 544 U.S. at 722. 
 

The order for prospective relief places the 

accommodation of plaintiffs’ religious observances over  

the compelling interests of the DOC to maintain safety and 

institutional order.  The ability to transfer any inmate, 

including plaintiffs, to an appropriate security level 

prison for purposes of discipline or administration 

sequestration or classification or protective custody is an 

essential component in maintaining institutional order and 

safety.  See M.G.L. c. 127, § 97; Nelson v. Commissioner of 

Correction, 390 Mass. 379, 397 (1983).  However, the 
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significant obstacles to providing closed-circuit 

television broadcasts of Jum’ah services to the SMUs 

restrict the ability of the Commissioner to transfer 

plaintiffs to other correctional facilities as 

circumstances may warrant.  Far from providing “due 

deference to the experience and expertise of prison 

administrators,” the District Court’s prospective relief 

actually diminishes the defendant’s ability to maintain 

“good order, security and discipline.” See Cutter, 544 U.S. 

at 723.  

 Further, relying on Cutter, id., other Circuit Courts 

have determined that the compelling governmental interest 

standard includes a consideration of the cost of the 

religious accommodation and the government’s limited 

resources.  In Baranowski v. Hart, 486 F.3d 112, 125 (5th 

Cir. 2007) the Fifth Circuit determined that the prison met 

the compelling interest standard where the prison budget 

was not adequate to cover the significant expenses required 

to provide Kosher meals or a Kosher kitchen and to meet the 

increased demand for specialized religious diets for other 

inmates.  The Baranowski Court stated, “[B]ased on the 

record before us, we hold that this policy is related to 

maintaining good order and controlling costs and, as such, 
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involves compelling government interests.” Baranowski, 486 

F.3d at 125.  See also Lovelace v. Lee, 472 F.3d 174, 190 

(4th Cir. 2006) (compelling interest standard under RLUIPA 

includes such considerations as safety, security, and 

cost); Linehan v. Crosby, 2008 WL 3889604 *11 (N.D. 

Fla.)(Aug. 20, 2008)(excessive cost for special religious 

diet was a factor in finding a compelling governmental 

interest under RLUIPA); Ketzner v. Williams, 2008 WL 

4534020 **23, 25-27 (W.D. Mich.) (Sept. 30, 2008)(concern 

for prison costs constitutes compelling government interest 

under RLUIPA).   

  According to the affidavit of Jeffrey Quick, 

installing closed-circuit television systems to broadcast 

Jum’ah services to the SMUs would necessitate major capital 

improvement projects requiring the expenditure of 

substantial sums of money, cause significant disruptions to 

the prisons, including closing down the SMUs during the 

installation process, and would likely take many months to 

complete. RA 61-67.   

 The District Court’s failure to consider the impact of 

the prospective relief upon the DOC’s compelling interests 

in maintaining safety and security and institutional order, 

as well as the significant costs to the DOC associated with 

Case: 08-2100   Document: 00112453377   Page: 25    Date Filed: 02/03/2009    Entry ID: 5314892



 22 
 
 

 
 

compliance with the prospective relief constitutes a 

violation of RLUIPA.  See Cutter, 544 U.S. at 722; 

Baranowski, 486 F.3d at 125.   

II. THE DISTRICT COURT ERRED IN DENYING DEFENDANT’S   
 MOTION FOR RECONSIDERATION BASED ON A LACK OF 

  RIPENESS.________________________________________   
 
In denying the Motion for Reconsideration, the 

District Court found that there was no actual controversy 

appropriate for judicial resolution since plaintiff Hudson 

was not currently confined in OCCC’s SMU.  RA 87.   

“[T]he doctrine of ripeness … asks whether an injury 

that has not yet happened is sufficiently likely to happen 

to warrant judicial review.” Gun Owners’ Action League v. 

Swift, 284 F.3d 198, 205 (1st Cir. 2002), cert. denied, 537 

U.S. 827 (2002). The ripeness doctrine looks at whether 

“there is a substantial controversy, between parties having 

adverse legal interests, of sufficient immediacy to warrant 

the issuance of a declaratory judgment.” Lake Carriers’ 

Association v. MacMullan, 406 U.S. 498, 506 (1972). The 

ripeness doctrine also seeks “to prevent the courts, 

through avoidance of premature adjudication, from 

entangling themselves in abstract disagreements.” Abbott 

Labs v. Gardner, 387 U.S. 136, 148 (1967).  “Determining 

ripeness involves a dual inquiry: evaluation of ‘both the 
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fitness of the issues for judicial decision and the 

hardship to the parties of withholding court 

consideration.’”  McInnis-Misenor v. Maine Medical Center, 

319 F.3d 63, 70 (1st Cir. 2003) (quoting Abbott Labs, 387 

U.S. at 149).  “Both prongs of the test ordinarily must be 

satisfied, although a very strong showing on one axis may 

compensate for a relatively weak showing on the other.”  

Stern v. U.S. Dist. Court, 214 F.3d 4, 10 (1st Cir. 2000). 

“In the fitness inquiry, both constitutional and 

prudential concerns operate, with prudential concerns 

focusing on the policy of judicial restraint from 

unnecessary decisions.  The fitness inquiry ‘typically 

involves subsidiary queries concerning finality, 

definiteness, and the extent to which resolution of the 

challenge depends on facts that may not yet be sufficiently 

developed.’” Id. (quoting Ernst & Young v. Depositors Econ. 

Prot. Corp., 45 F.3d 530, 535 (1st Cir. 1995)).  The 

baseline question concerning fitness for review is whether 

allowing more time for development of events would 

“significantly advance [the court’s] ability to deal with 

the legal issues presented [or] aid in their resolution.” 

Duke Power Co. v. Carolina Environmental Study Group, Inc., 

438 U.S. 59, 82 (1978).  “The fact that an event has not 
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occurred can be counterbalanced in this analysis by the 

fact that a case turns on legal issues not likely to be 

significantly affected by further factual development.” 

Ernst & Young, 45 F.3d at 535. “[T]he question of fitness 

does not pivot solely on whether a court is capable of 

resolving a claim intelligently, but also involves an 

assessment of whether it is appropriate for the court to 

undertake the task.” Id. at 537. 

The hardship prong is entirely prudential and 

evaluates “the extent to which withholding judgment will 

impose hardship – an inquiry that typically turns upon 

whether the challenged action creates a ‘direct and 

immediate’ dilemma for the parties.” McInnis-Misenor, 319 

F.3d at 70 (quoting Stern, 214 F.3d at 10. 

In the case at bar, it is apparent that the issue 

concerning the impact of the prospective relief upon the  

defendant is ripe for judicial determination.  It is clear 

that the issue is not an abstract matter, but constitutes a 

substantial controversy between the parties.  Despite the 

fact that neither plaintiff was confined in the SMU at or 

near the time of trial, the District Court determined that 

the issue of plaintiffs’ access to Jum’ah services should 
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they be confined to the Ten Block unit in the future was 

ripe for judicial review. RA 28.  

The issue of the adverse impact of the prospective 

relief upon the defendant is fit for judicial review where 

the resolution of the issue does not depend upon facts that 

are not sufficiently developed.  As the affidavit of 

Director Quick demonstrates, the technical, physical plant, 

and operational obstacles to installing closed-circuit 

television systems in the SMUs are readily known and do not 

depend on the timing of plaintiffs’ confinement in an SMU. 

RA 61-67. Further delay in addressing this issue will not 

significantly advance the court’s ability to address the  

issue or aid in its eventual resolution.  See Duke Power 

Co., 438 U.S. at 82.   

Judicial review is appropriate and necessary due to 

the adverse impact of the prospective relief upon the DOC’s 

compelling interests in maintaining institutional order and 

security. The ability to transfer inmates within the state 

correctional system for purposes of discipline, protective 

custody, administrative sequestration, or classification is 

fundamental to the management of a correctional system.  As 

a result of the substantial impediments to providing the 

prospective relief ordered by the District Court, the 
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Commissioner’s ability to transfer plaintiffs to other 

prisons has been severely limited.  It is sufficiently 

likely that one or both of the plaintiffs will be confined 

in an SMU other than Ten Block for administrative or 

disciplinary reasons in the near future. Presently, Hudson 

is incarcerated at OCCC. Transfers between prisons are done 

administratively and may take place at any time, for any 

reason. See M.G.L. c. 127, § 97; Nelson, 390 Mass. at 397.  

Plaintiffs are subject to being placed in an SMU for a 

variety of administrative reasons, including on awaiting 

action status for a disciplinary matter. See 103 Code Mass. 

Regs. 423.08. RA 92.  Both plaintiffs have been previously 

confined in SMUs during their present terms of 

incarceration. RA 28.      

It is also appropriate for the court to resolve the 

issue of the adverse impact of the prospective relief upon 

the defendant as soon as possible rather than waiting for 

one of the plaintiffs to be placed in an SMU other than Ten 

Block and addressing the adverse impact of the prospective 

relief prison by prison.  It is in the interests of 

judicial economy to resolve the issue of whether the 

prospective relief violates the requirements of the PLRA 
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and RLUIPA as a whole rather than to take a piecemeal 

approach.       

 The hardship prong of the ripeness inquiry also favors 

a prompt resolution of the issue of the adverse impact of 

the prospective relief upon the defendant.  Postponing the 

resolution of this issue until such time as one of the 

plaintiffs is confined to an SMU other than Ten Block 

presents a hardship for the defendant.  As described above, 

the prospective relief raises safety and security concerns 

where it interferes with the Commissioner’s discretionary 

authority to transfer plaintiffs between prisons.  

Certainly, circumstances, both foreseen and unforeseen, may 

develop at any time which will require that one or both of 

the plaintiffs be transferred to another prison.  Where the 

prospective relief compromises the Commissioner’s ability 

to manage plaintiffs’ placement within the prison system, 

this issue must be resolved as soon as possible.   

 Further, in order to meet the requirements of the 

prospective relief, the DOC must begin the time-consuming 

and costly process of engaging outside contractors to 

develop designs for each SMU and prepare cost estimates.  

Next, the DOC will have to prepare and submit capital 

requests to the Massachusetts Division of Capital Asset 
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Management and Maintenance for the necessary funding. RA 

67.  Whether some or all of the requests for capital 

improvements to the SMUs will be approved and funding made 

available is difficult to predict.  RA 67.  Delaying the 

start of this very time consuming process until a plaintiff 

is confined in an SMU other than Ten Block and the District 

Court completes its review of the evidence concerning the 

particular SMU and the adverse impact upon defendant, will 

only serve to increase the costs of complying with the 

prospective relief should it be determined after review 

that the relief does not violate the PLRA or RLUIPA.   

 During the time it takes to complete the judicial 

review and the capital improvement process, the plaintiff 

confined in the SMU may be unable to participate in weekly 

Jum’ah services. Accordingly, delaying the resolution of 

this issue will impose hardships on both defendant and 

plaintiffs.  

CONCLUSION 

For the foregoing reasons, defendant-appellant Clarke 

requests that the District Court’s Final Judgment be 

reversed with respect to prospective relief providing 

plaintiffs with access to closed-circuit television 

broadcasts of Jum’ah services in any Special Management 
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Unit other than the Ten Block unit of MCI-Cedar Junction. 

In the alternative, defendant-appellant Clarke requests 

that this issue be remanded to the District Court for 

further proceedings regarding the impact of the prospective 

relief requiring plaintiffs’ access to closed-circuit 

television broadcasts of Jum’ah services in any Special 

Management Unit other than the Ten Block unit of MCI-Cedar 

Junction upon him.   

Respectfully submitted,   
 

NANCY ANKERS WHITE 
Special Assistant Attorney General 

 
 
 

__________________________________  
    Richard C. McFarland (#41993) 

Legal Division 
Department of Correction 
70 Franklin Street, Suite 600 
Boston, MA 02110-1300 
(617) 727-3300, ext. 132 

 
January 20, 2009 
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