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UNITED S':'ATES DISTRICT COURT 
20UT::EZtN O:STRIC'!' OF :EW YORK 

··-----------------------------------z 
THE BFONX HOUSEHOLD OF FAI':!'H, 
ROBERT HALL, a:-:d Jf1CK HOBERTS 1 

PIa tl.ffs, 

-against-

BOARD OF i'::[)UCA'::'ICN Ot THE CITY OF 
NSIi YOR:<: and COIvlMI]:HTY S2HOO:;:" 

DISTRICT NO. 10, 

:Jefendant.s. 
-------·--------··--------------------x 

LORETTA A. PRESKA, U.S.~.J.: 

IN'l'RCOUCTION 

01 Ci v, 8598 (LAP) 

OPIKlqN 

The liberty a::for:::ed by ::.he F:.rst. ,I\:l1endr:lc::t of t.he Bill of 

R:'g:~ts tG pUrSJB rel.Lgic~s expression f:::-ec of governmer:::. 

molest at .LO~1 was presciently observed by the Franers c·f tte 

Cons;:itution to be anong :.he ~ost divisive and factious to 

imperil societal har:ncny. Se.s: '--'he Federa~ist Nc. 10, at ,H-rj2 

{Jarr:es !'·1adlSOf:! (Terence Ball Ga. f 2(03) ("A zeal f0r different 

cpl.nicns cc;"cerr:inq rellgion . lca;sJ . divided mankind 

into parties f inflamed t:.he:n with mut ar,inosity, and rendered 

::hem Ii_')(,h rtore posed to ~'lex 21:1d oppress each other than to 00-

operate for :;.hei.::; COITJ':1CJn good."); U.S. Cons:::.. amends. If XlV. If:. 

fact, this ir~here;;::. ten;::ion rece:-:tly was eVldenced by -::'[":e Supreme 

CCJurt' 5 seer;lin.gly divergent :::ulings regarding publ~c display of 



Case 1:01-cv-08598-LAP   Document 84    Filed 11/18/05   Page 2 of 40

Ct. 2722, 2733 n.lO (2005) (prohibiting display of the Ten 

Commandments in county courthouses and noting that "Establishment 

Clause doctrine lacks the comfort of categorical absolutes"); Van 

Orden v. Perry, 125 S. Ct. 2854 (2005) (permitting display of the 

Ten Commandments In public space outside the Texas State 

Capitol) . 

Thus, it is perhaps not surprising that the Supreme Court's 

jurisprudence has evolved throughout our history from sometimes 

unabashed support of religion, see. e.g., Church of the Holy 

Trinity v. United States, 143 U.S. 457, 458, 471 (1892) (holding 

that a statute making it unlawful for any person "in any manner 

whatsoever, to prepay the transportation" or otherwise import an 

alien "to perform labor or service of any kind in the United 

States" could not have been intended to apply to a church's 

contracting for a pastor from England: "If we pass beyond these 

[historical] matters to a view of American life as expressed by 

its laws, its business, its customs and its society, we find 

everywhere a clear recognition of the same truth . . that this 

is a Christian nation."), toward a requirement of neutrality 

toward religion, see, e.g., Everson v. Ed. of Educ. of the Twp. 

of Ewing, 330 U.S. 1, 18 (1947) (permitting government funding 

for children's transportation to school, both public schools and 

religious schools: "Th[e First] Amendment requires the state to 

be a neutral in its relations with groups of religious believers 

and non-believers; it does not require the state to be their 

2 
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adversary, State potver is no rr~ore to be used so as to handicap 

::eligions than it is tc:: favor :he~cN) and Agcs::..'ni v. Fe:':Qf:, 521 

C.S. 203, 231 {1997; {rever~:llng its earlier decisicn and finding 

no Establishment CldUSE; violation in a federally funded prograrn 

providing re;nedial ips':ruc::. n to child:::-en on a ne'J':ral basis: 

"tWlhere the aid is allccst on ~he tas~5 of neutral, sec'J!ar 

criteria that neither favor nor d~sfavor religion, and is made 

available to both religious and secular beneficiaries on a 

nondiscriminatory basis . . the aid is less likel:{ tc have the 

effect of advancing ;::s2.igion. ") . .' t ~s tr:~t requirement of 

ne:.:t::a:ity t1":at prescri.ces t: :)~tCOfEe in -::.:;:is (:ase. 

The Bronx Hcusehold of Faith t Robert Hall, and Jack 

Roberts ("Plaintiffs") brought thls action against the Board of 

Education of the City of New York {the "BoardN
) CJ;:":d c:or:m:<.:nl:.y 

Sctcol D~s~ric~ Nc. :0 (7he "School J~~~~ic~,u c8~lec~ively, 

"Defendants";, alleging that ndan:.s f refusal to re:-:t space in 

a New York City public middle school to the Bronx Household of 

Faith "Church") I a Christian ch\irch, for Sunday morr:.ing 

meetings t;:at =-nc::lt:de 'dQrship vic:at:ed t~.e firs:. l"J:le~:drr.ent, t:.he 

Equa.2. Prote:::tion C~ausef and Sect;;.ons 3 1 8, and II of Art~cle I 

of the New York Constitution, Pla:Lntiffs and Defendants flOW 

cross--move for summary judgmenT:. For the reasons set forth 

below, f'laintif:s' IT'.ot.io:-: for surrnary judgrcen-: is g.-::a:::ted,. ant. 

JC .... ndants' f:lctio:-: is C-2r';iec.. 

3 
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8ACKGROUND 

The factual and procedural history of this action is set 

fore". in detail i:: my June 26, 2082 Opinion g:..'a!:~ing ?~aint;iffst 

mo~ on for a prelireinary inju::ction. 226 F. S~~p. 2d 4Cl 

(S.D.N.Y.2002) ("Bronx II"). Accordingly, or:ly those facts 

re vant to the instant motions are set forth below. 

In Septembe~ 1994, the S 1 Distri~t denied ~he request 

Sc~col ~.S. 2J6B, An::e 

Cross Merseau Hiddle School \ "t1. S. 2063" or the "School") for 

Sunday morning meetings that include religious worship. The 

denia~ was based 0;-: the 50ard's Sta::dard Cperati::g Procedure 

§ 5.9 (:993) ("For~er SOP § ::·.9"; a:'.d New Yo:::-i<. Educa~~on Law 

Section 414 (McKinney 2000) t both of whlch pro~.ibited rer.tal of 

schoel pl~eperty for the purpose of religious worship. In 1995, 

P: ntiffs brought an action in is Court challenging the School 

D~st ::::t l s de::-:ial on const~tutional grou::ds. See Br,:mx rio:.:sehold 

of Faith v. Cnty. Sch. OiS1;. No. lO, No. 95 Civ. 5501 ~:'AP), 1996 

WL700915 (S.D.N.Y. Dec. 5,19961. I found that the School 

Dist ct had created a lin-,it-cd public forum and that its 

regu:ations were reasonable and related 70 a legltinate 

government interest. Th'..:.s, r den Plai::tif=s' mot~cn for 

summary judgment and granted Defendants' cross-motion for summary 

j',;dgment. In 1997, the Court of ;t\.ppeals affirmed the judgment, 

:27 F. 3d 2(;7 (2d C~r. 1997) dnd in 1998, the Supre;ne 

CO:Jrt nied certio=c.ri. 523 U.S, 1074 {1998;. 

4 
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Employl ng reasoning simi lar tc its reasoni:-'.g in Bronx I, 

the Court. of Appeals affirmed the D:stric::. Court's grant of 

summary judgment i:1 fav::n 0"" the defen.dant school dist.rict. In I.:t:ill. 

Gosc. Neb's Club .. v. !~li2.fordm~en::. Sch., 202 F.3d 502 (2d Cix:. 

2800). The Good News ::lub -=-5 "a community-cased Chris:ian youth 

organiza-::ionf? -::hat: sough~ to use Milford Central School 

:acili::ies for af~er-schoo':" meeti:-'.gs of children invo':'ving 

"'si:r:9in9 songs, he6.~ing Bible 1e5500_ [sl F and rtemor .:..zing 

scriptu::::e.' N 1.9.,:. at 5C4, 507. Tr,e majori.ty foune: that the Good 

Ne,,"s Club is "focused on teaching children how :0 cultivate tr:eir 

relationship with God thro-cgh ,Jes~s C:---:.rist:,]" a p'.l.rsuit tt:at is 

"q-c.:intessentl.ally relig~:::uslf "under even the ;:nost restrictive 2:1d 

archaic (jefiniti_ons of ~.. " 
re",,~glon. at 5~G. Thus, ::.he CC'.lrt 

cor:cluded, tree i>hlford School District p.:::cperly exc:'uded the Good 

News Cl'.lb on the baSlS of "conte:It, no:: viewpoi;:-::." Id. at 511. 

In a dissenti opinion, J~dge Jacobs faulted the 

:rajority for disting'c.:ishing between groups that_ ':each sec-c.:lar 

morality and those ::hat t:€act. {;Jora~.it.y <;:hat stems f::::om religio-c.is 

beliefs. "The fallacy of ~his distir:ction is t~3t i~ treats 

mcrality as a subject that is secu:ar by nat~ro! which 0:: cou::::se 

:.t mCi.y be c:r not, depending on :.:::::e's point of view. If W __ ,_ at 515 

(-7a:::obs, J. f dissenting). :E:~c.;rtherr.'o:re, Judge Jacobs observed, 

"[elven if one could r;ot say whet.her the C:ub's r:essage ccnveyed 

relig:1o'.;s CO:-'.tent or religlous viewpoints or. otherwise-

perrniZ'-sib:::'e cO:ltent, we shol.l1d err on the side of free speech. 

5 
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The CQOCer:1S sapporting free speech g?:eat~y outweigh t.hose 

supporting regli~ati(\n of the lir1ited pub=-ic for',1IT .. ,. -

The Supreme :::::ourt gran-:ed certiorari, 531 V.S. 923 

(')'cOO), d 'th d " f' f ~_ an reverseo. . e 0C;'Slon (; tne Court 0 Appe s, 533 

l:.S. 98 (20Cl). ':'he ma]OLLty accept_ed the parties' agreemen:: 

that t::e sc::::;ol ::ad created a li:r..:'--ted public fo.:::ur:\ but disag.::-eed 

,.;ith the Court of Appeals' characterizatic:,. of the Good News 

21ub l s activic:e~, partic~larly lts charac~erization of religious 

activitles as different from O!:tler actlv~ties in the school 

re:s.ting f.O t':-',e teaching of ,coral values. l~ at IGo, 1:0-11. 

The Cou:::-t noted: 

Despite o:.:.r holdi::gs in Lq,rcb l s Chapel and 
R05enberg~r, the Court of Appea:'s, E 
:.J.ilford, believed that its characterizac:iOrl of 
the Club's actlvi::.'::es as religious in nature 
warra::1ted treatLlg the Cl'-lb ' s acti vi -<. as 
d:fferent ~n kind frOIT. the other: activities 
pernitted by the school. 

1d. at :10-11 (citation omitted) . 

7he COllrt ;vent C:;'. to €<:;t def:'nit'::vely the :..!:eating of 

"quin::.esse:.i:.':'al~y religious" act:.vit s as diffe.::'ent :n kir:d fro:n 

the ::.eaching of character and morals froIT, a particol.:r viewpoic:.: 

We disagr.ee t.hat so:nethi119 that lS 
"quin-::.esser,tially re':'igious" or "decidedly 
17eligiou:5 i::-:: ne.ture U canEQ-t alsc be 
characterized properly as the t.eaching of 
morals and char-ecter deve=-opmen:: from a 
Dart~cular viewpoint", See 2C2 E'.3d at 512 
~{Jacobs, J., dissenting) ("riher. ::.he s;Jbject 
matte:: is morals and character, it is quixotic 
::'0 attempt a dIstinction betwee:', rBllgious 
viewpo:Lnts and religio':.:s subject ll'.atc:ers"). 
\\'hat matte:::s fo;: pur-pos€:$ of C:::e Free Speech 
C~ause is ~hat we can see ;-;0 2.ogical 
differenCE: in kind between the invocation of 

6 
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::::hristian:-ty by ~ C:'ub a:-:d t::e invoca::io:: of 
::ear:n'lOrk~ loyalty, or pa::':::io7_is:n by othe::: 
associations to provide a foundation for ~heir 
lessons. 

rd. at 111. 

sagreed ",ith 7.he C;:JU;::: of Appeai.s' 

implici t finding that "reli.ance on Ch:cis:: ian principles taints 

moral and character instruction 1.n a wa'/ that other foundations 

tor g~~t or viewpoin::s de not. t, l.Q.... Jltima':ely, the Court 

held tha:: "Hi.2.ford's exclusion of the CL:b ircr:1 use of' .. 

school, pursuant to its communi use policy, cons!:"itute[d] 

impermissible vie""point discrimination. n rd. at 112. 

Shortly after the Suprene Court isst:ed its or-inion it. 

?13intif~s in this case contacted the School 

District to renew their request to meet at M.S. 2068 from 10:00 

a.n. to 2;00 p.!Tl. each Sunday to engage iC"; singing, t.ne teaching 

::s and child~e:-: fx'om the vie"'Foi:-:t cf "':(;e Blble. and 

social lnteraction affiong rrerr.bers of the Church to promote theL:::-

weI and that of the conUTIuni ty. pagliuca Decl. f Ex. A." On 

ALg\lst ::6, 2G01, a:-:. at"Corney ror the Beard :nformed P";'al::~iff$' 

counsel tha::. Defendants "<vere de:,.yL:.g [!:.he app~icat:ton ~ becat:se 

the meetings would violate the defendants' policy prohibiting 

religlou5 services or instruction in the school buil ngs." 

"'?ag':'iuc~ Dec:." refers to th"" Declara::.ion of Frank 
1" uca sworr. tc on Decenbe:::: 5, 20:)1. 

7 
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Compl. ?c 15. 2 The pc~icv to wh: the 3::;ar;;:, ::efer!'ed was SOP 

§ 5.~1 (2001) ("Enjoined SOP § 5.l1"') (precedently :=ormer SOP 

§ 5.9}, which provided: 

No outside organization or group :nay be 
allole.ed to conduct relig=-o'Js se:!:"vices or 
religious i:-:struction on sc:::'ool ?re::nises a:ter 
schoo=-, HO'If/ever f ::he USe cf s:::-:801 pre::nises 
by o-u:tside orqaniza- s or groups after 
sch;:)ol for the purpose of discussing reI igious 
mat':?rial or mater1.al which contains a 
religious viewpoint or for distributing such 
material is perm1ssible. 

Enjoined SCP § s. :1. 

Shortly af:er receiving Defendants' refusa~ lette~, 

Plaln ffs filed the Complaint on September 24, 2001. On July 3, 

2002, in light of the Supreme CourV s decision in Good N~ws Club, 

J granted 2lain::iffs' motion fc~ a prelisi::s.!:"y '::"njunc~-=--an. 

found the dep:-J.vat:.lo:: of P:&lic~iffs' Firs: Ar:tendmen,;,. rigr,ts to 

constitute irreparable harm, 226 F. Supp. 2d at 412. 'I\lujing to 

Plaintiffs' likelihood of success on the merits, I found that 

Plaintiffs' proposed activi:::.ies amounted to mere than "rr,ere 

socializino, and eating--"act ties ber:.efitting the welfare of 

the community, recreational vi os and other aellvitles that 

£iTe consist-ent Ilith :J''ce defiT':ed rpos€'s cf i.;J:.e lini ted public 

that worship is different in k~nd from other ac~ivlties was 

precluded by .12god News Club. lei. at 416. Even if, arguendo, 

8 
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there were discernible s worship ar:d nor.-worship, it 

would be f'Jt~le to a':tenpt to stinguish "~e:'.igiD:":S CO::1tent from 

re:igiou$ v:ewpo.:.nt 'Nhere fl_ora:;;, Val'JeS and the welfare of the 

ccnrr,u:;ity a;.'e ::::oncerne:::L n a;: 418. ~o.t:'e()ver, "the governme:-,i: 

:nay no':-, consiste:::: w:"th t:he First i\.rr.er,OOeT\t, e;-;gage in 

dissecti;"g speech to dete:::::n~ne ""hethe:::: it cor,zt.:'::\,ites worship." 

Id. at 423. In response to Defendants' claim that their 

viewpoi:'.t d~scrimillation was justified 1:1 .~ . .Lgh: of ::.he;;"r as.serted 

compelling interest in avoi ng an Establishment Clause 

violation, I held that rmitting Plaintiffs to use space in the 

School would not lead to such a violation because Plaintiffs meet 

during nonschool hours, the meetings are obv.Lously not endorsed 

by the School District, and the meetings are "open to all members 

of tl-:e public." at 426. 

':the CO'Jrt of Appeals affirmed the pre~lrr.ina:cy i!:ljunct.,;"o!'. 

on ":-U:".C 6/ ~003, ackY'.owledging "the _ _ua.~. parallels between o:.he 

a~tiv~t~es described in and the act:vities at 

!ssue i~ the prese~t liti _iC~.H 33: F.3d 342/ 354 (2C03) 

"~LUli1,,-L;-J;"). The Court of Appea~s 

:: ~cu] n,:: :":0 p ip:ed bas!s upon wh:.ch tc 
distingu;;"sh the activi-::ies set out by the 
S\lpreme Court if'. Good News .Cl.JJ.!:l from :::he 
act es ::hat the Bronx Household of Faith 
has Pl"OpOSec its Sunday m0etings at :.Iliddle 
School :.',0 Like Lhe Good News Club 
meet ings ~ {Plaint:. s ::..n::ended to 1 
combine pr.eachlng and teaching w~th such 
"quintess"?ntially religious" elcm0nts as 
prayer, the s of Christian songs f ond 
commun1.on. 

9 
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Because the Board opened its schoo~s for other social, 

civic, and rec:.ceational ;r..eetings so long as those uses are non-

exc':'usive aDd open t:::: the public, the Coc!.rt fo·c.nd a substantial 

likel.:.hooci that ?la.ir:t~ffs ",.lould be able to demor:strate that 

Defendants' :-efusal of Plair::.:iffs' perm~t applica'Cion constitutes 

·0liconst i tutic:-'.al viewpc:=-n t discrimi:-'.atlcn. The COll::::; agai;; 

noted the similarity of ::ho i:-:stant facts to those in Qpod News 

Club and upheld the finding in P.ronx II c:.hat De:e;;dants we.:::e not 

~u5t~~i.ed in re ~si.ng Plaintiffs' app:icat because allm-li:::g 

Plaintiffs to conduct their ac.tivities in the School would j',ct 

give rise to a" Establish:nen-:. Clause V.3...C2;1tion. Id. at 356. 7he 

Court of A.ppeals did not :::€'ach t.he ::<Jrther determi::'2.tion that 

worship ca~not re t~eated as a distinct activity, no~ing :hat 

:.his view contradicts the C:::::;rt i 5 PO.5itlor, as expresEed in 

~ . .:::onx I and was not expli tly Lcjested in Good t-15tWS Club, :d. at 

355. 

?::'aintiffs :::.hereafter applied fo::::, and were gran~ed, 

pc.rmissio[; to ·cse P.S. 15 located at 2195 Andre;,..-:;; Ave::ue, 3rorlx, 

~;ew York ("P.S. 15"), on Sundays from 2-0:0C a,rt" t.O 2:Q(J p.:n. See 

Gr'Jmet DeeL I, Ex. F, 3 On ~arch 23 ~ 2005, ::.he Board of 

Education an;--.(;unced its plans to modify Enjo~ned SOP § 5.11 ':.0 

read as follot"s~ 

~o ~ermit shall be gra:::ted "'or the purpose of 
hold;;ng re':'igious worship services. or 
otherwise ·J.sing a school as a ;--10U.3e of 

'''GrUf:1et De-:;l." refers to the De:::::lara.tioll \,f Lisa Gr:.;;r;et 
executed on April 12, 2(:05. 

10 
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worship. Permits may be granted to L'eligious 
clubs for students that are sponsored by 
outside organizatior,s and ot,~.e:':"wise- satisfy 
t:,e re-q:;i.:-ener:ts of this :;;;;'&p:.er on the sa:ne 
basis ::hat they are grantee. to at'c.er c~lJbs fer 
stLdents that are t;ponsereci by o-..:tside 
or:gani za tions, 

Pl, Rule 56.1 Stmt. ~ 53. 4 

To clar':":'! ::.hat the rE::vised pol~ey presents an act.ual 

::::ase c~ ccr,t·.rcversy, en .l\:..:gus,: 17, 2005~ Defen::.i2::ts noti::ied 

Plaintiffs that 

Plaintiffs' use of P.S. 15 for the Bronx 
Household of Faith's lar worship services 
is prohibi ted u!'.der the x:ev ised .<;ect'::"on 5 .11. 
Jefenctants are :".0-:: cu::rently e:-:forcing the 
Levised sec:.io:-, 5 .1~ (or advisi::,g ::-.e field of 
this change) because of the preli:nir:.ary 
ir:Junc:..ior; Order that was entered in LhlS 
case. Should defendants prevail in t.heir 
motion for summary judgment and the 
preliminary injunction Order be vacated, then 
3::y future applic:)tion by plai::::.iffs to hold 
t-heir worsh:.p serv s at p. S. 15 c=- any cthe: 
school ' . .:i:l be de:-:ied. 

I..et:.er fror;1 I.isa Srurrcet to Jordan Lorence and Joseph Infranco 

(August 17, 2005), 

On t>jarch 18, 20G5, the part:....es ,Jere granted perrr,ission to 

C:8ss~rr.ove f:=.:::: sup."ena:::-y judgrr,ent, ami the:l have done so. A.'nicus 

b fs Here filed by the Un~ted States in support of Plaintiffs' 

motion and by The Assoctation of ;:1".0 Bar of the City of New York 

in support of Defendants' m0tion. In addition, Agudath Israel of 

4~Pl. Rule 56.1 Stmt.u refers to Plaintiffs' Local Rule 56.1 
Statement of Material Facts dated April B, 2005. 

11 
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America previously 1.1 an amic~s brief 1n support of 

Plaintiffs' posi on. 

Plaintlffs seek to convert the July 2002 preliminary 

injunction into a permanent injunction by way of their motion for 

surmnary judgment and contend '[hat the present SOP § 5.11 (200S} 

("PreS2!:.t sop § 5,11") is unconsti::.ution~l ir: 'C.he same manner as 

KdS the Enjoi::ed SO? 

Plai:;::if:s for S-..:nday rr,o!:"!'. :neetl;'/Js d::>es not vic:a::e 

Plaintiffs' :9';;"rst l'l...T,endllen:: r::'ghts and tha::, ever. :...f SGch refusal 

infringes on t~he Fi.rsT: Amer,dment. rlght,$ of Plaintiffs, the 

infrlngement is necessary so t Defendants can avoid a 

violation of the Establishment Clause. 

T. Sl.lmmarv Ju9crm.~f\t Sta~dard and RecQrd 

S-~rrmary judg!f:ent 1$ approp.::iate when the pleadings, 

depositions, inter.:: or~es, adil~3sio::5, ar.d affidav~ ts 

are n~ine !ssues 0= ~ater:al fact i~ 

disp:.;tc and that one party is e~titled to j'.ldg:ner:t as a m-3t:...er of 

law, fed. :<,. ClV. P. 56{cl; Celotex Cerp. v. Ca::rett r 477 U.S. 

317, 322 (1986). Because summa jlldgment searches the record, 

Bay'Wgy Ref. Co. v. Oxygenated NktSl ... ,;; ..... T.I.g.Q.ob.ng A.G.; 215 F.3d 219, 

225 (2d eir. 2000) 1 the aff".,'~"',ts submitted on the preliminary 

injunction mot.ion also may be considered. "tAl party opposing a 
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properly supported motion for surnrt,ary judgment may not rest upon 

the mere allegations or denials of hlS p:'eadi;;g, b'C:-::. must set 

forth spe::':flc :act.s showi;;g tha~ there is a gen:::ine ~ssue for 

trial." Anderson v. Liberty ~obbVt Inc., 477 U.S. 242, 256 

(1986). "Factual dlspt:.tes that. are irreleva::t or urmecessal.-Y" 

canr:ct defeat a motion for sur:cnary :udg:r,ent. Id .. at 248. All 

ambigui tie,,: m;;st be =es01 ved, a::d 2. reasonable H1 ronces 

y..' Zen::-::.h Radio Cerp. f 475 U.S. 574? 587 (1986) (citing United 

States v, Dieb.:::ld. Inc., 369 u.S, 654, 655 C;,982}). Only if it 

apparen: th3.t no ratlcr:a1 i:·~nder of fact "co'Jld £=-nd in fav8r 

of the nonmoving party because t::e evi:iencof; to s-..;.pport its case 

:J.S so slight" shou.:d s;.!rr.mary ]udgnent be gl-an~ed. Gallo v, 

(2d Cir. 1994). 

I no~e at U-.e outse: that desp:.::e De:t:endants' repeated 

urg:ng :t:a.t ':.he facts have changed si::ce the prelimina::::y 

ir<junction was entered, <::he reeo !:eflects ctherwise. The 

record is larger, but mue:: of the rnateri6J. subnitted is 

specu':ative, that lS, !Jdsed on what n:':"ght :or might [:CJ"C; happen 

in th"2 futu~e. Fer exorr.ple. Defendants contend that d:"sclaimers 

arE: dif£-.:..cu1t to enforce and people "who are not part of a 

congrega:.icn .:ndy have coc:::.act WiLh cO:lg:regatic:-: members . . , 
0<?f. 2"-lem. :n Support at 1 

"'''DeI. Hem. in Support" refers to De::endants' 1'<emora.:".dulT', of 
(continued ... ) 

13 
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::::an be highly visible . . . f # :Jef. Mem. in Suppc:=t at 21 

respons Ie r the congregatio~'s actions. .," Def. Hem.. i:-: 

Support at 25 (emphasis added). Huch of the material in the now-

larger record also is irrelevant to the issues at hand. For 

exa.;nple, at oral 82:":.:r"':7t,ent, Defencants' cO'Jnsel staLed: 

past two to t:-::ree years, Hest :;,f: the groups 
tna;: we knm ... have come in a :: the Seco::d 
Clrclllt decision, and plaint.iffs themseives 
have expl.'essed an interest in having churches 
in all l, 200 of the city's public schools. 
Thev have t2L'Lked about the importance of this 
,fer gh;;rch planti:-.q and for establishir\q new 
c:h~rche$. 

'I'r. 33:24~34:6~ (emphasis added}. 

r am unable to appreciate ~he legal relevance of 

Plaintiffs' statements about church planting and establishing 

addi a: churches opera~ing out of schools iT! th~ f":..!tu::::-e. Just 

as the Supre~e Co~r~ d~d i~ look past any 

labels~ ~ 533 V.S. at 112,. n.4 ('IRegardless of the label 

Justice Srouter) wishes to use, what matter.s is the substance of 

the Club's activities. •• 'I) and motivations. Instead, I look 

to s\,:bstanC"e of :.he :::::h:uch's activi::::.ies which, it -=-s 

l;ndl sputed, consist :Jof: "( 1) singing 0; so:;gs ar:d hycnns tc honor 

5( ... continued) 
Law i:1 Suppo~·t cf their [~otion for Summary Judgment dated April 
1:., 2C05. 

F"Tr.H refers tc ~~e transcri 
A'3gust lIt 2COS. 

14 
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and praise the Lc:d Jes:Js Christ, (2) te3.ching and preaching f-::om 

the Bible, (3) sharing of ':E:sL.:nonies frof:l peopJe at:endir:g the 

rceeting, (4) llowship and social ir'te~actioJ-1 wlth others, (5) 

ceJ,cbrating the Lord's s'0.pper {corrun-0nion) T in which the rr,errbers 

share b.read and q::::ape juice Vlhich rernir:ds thef:l. of the body and 

blood of Chris~ given to theIT', en Cx:'CSS, U Pl. Rule 56.1 Stm-:=.. 

1: 44 (cltiLg First Affidavit of ;:{cber:, Hal~t swor;: to 2n December 

l3, 2001, ~!'JL 3-4 ("Firs::: Ball Aft.";), U·.e sa:ne activit.:es that. 

Here propcsed at the preli:r.inary injenctlc:'; stage. 'Thus, with 

-:=.he exceptio:1 of the mo::iificatior, of E::j'.:nfl<:d SOP § 5.::'1, wh'::"ch 

is d~scussed below, the re::ord d?pearS to be snbstar,tial::.y the 

same as i t ~"as at the prel i:Linary injunctio:-: stage. 1'1..: though no:: 

dls,?ositive, I note tha-: the pa~ti€$ concede that there are no 

~ater~al facts i~ d~spute. Tr. 6:12-7:20. 

A. T!">.e Fcrum 

Ttl€ first ste9 i!~ analyzing ~he constitu~ionality ot a 

state's restriction or, prlvat.e speech in a p'.Jblic forvcr. is :'0 

determine the :1ature of the fer-urn. £2pod News Club, 533 u.s. a:. 

4iiG U.S. 37, 44 (l983J). Ir: B.conx I t the Cec.:rt 0:: Appeals 

conf.trmed :;:.hat :::he 30arc ~.ad created a l:.:n:"ted publ:::::: forum by 

:cestricting access to school bui::'d.1_ngs t,Q ce:cta.:.n speakers and 

subjects. 127 F.3d at 212, Wh!le Plainc~~fs argue that the 
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Board ::as created an oper: o.c designated t·oru~·, Pl Br 18 19 ' w • • - , 

::'he Board argues that i?la-=-ntiffs are p:cecl.uded from relJ.t.lgat:ng 

::.he issue of ::he type 0: foru::;l created by U:-e Board, ~ :Jef. 

t-lem. in Suppo::t at 4. 

,Just like the facts regarding Plaintiffs' activities 

du:d;;g their S'cnday meetings, '::.he facts supporting the Cou:::t's 

public forum have r.ct c~a;->:iec.. B The B03.rd contin'..'Bs t,Q offer 

sd:::;,ol space for use by stedent and community gro:;.ps, permitting 

"social, clvic and recreat~onal meet:ngs cDC enter:LainrV2n':s, a:::d 

other c.ses pertairnng to the welfar-e of U:e corr.:rrcnity,. so long as 

"'Pl. Br." £'efers to ?laintlffs' Brief in Support of Motion 
for Su:nmary Judgnent dated April 8, 2005. 

~::efendants argue that the locivid',.;.al school 31: issue~ here 
M.S. 20GB that plainti£fs applied to '.).se or' ?S. :5 'Ahich they 
ac::ually use, is the appror-:-iate fcrur::. to be cC:~$idereCr not the 
School ;:)istrict or ~h€: City. E.c., Tr. l4:23; 15::':..1-12; 22:4-5. 
Wh':le each sch::;ol has it;:s own st'clQi?::1ts wi th.ir. a gE,ographlc 
bou!1dary, tee p!."oxim.ity of schools to each ocher Hittin the ::ity 
ce~tainly :flakes ot~her schools relevant to the pr'esent analysis. 
'fr. 3:J:2l-23 {":WJithin 1.9 mi':es of P,S, 15. . there a.::e 149 
schools ,:tvailable."j, The policies at issue are th"", policies of 
the Board applicable citYViide. Ccnp':, 'f~1 9, 20. Perrc':ts are 
applled for a;;d -Jl::_ima'tely issued by the Board based on ~i1ose 

citY'-'lide pollcles. Gr,::met Decl" 'Sx. F. ,/:\,1so, Defendants do not 
seem to suggest that the Board's p:::licy shoc.:lc. be litiga-ced 0:;:: a 
schcol-by-school basl.s (or that the pol:cy dif::ers from one 
schooL to anot::-ter) and, indeed, Deienda:1ts have submi-.:ted 
c1..tywide data in support. of t:-,e:-r rwtic:: :_n addi't~on tc: a::ecdctal 
data relat_ing to schools :Jt:--,er than l? S. ::'5, ~'?~ile consideration 
of eviden::e :::'elating to indiv:-dGiil schools , i:'lcluding but not 
lim~ted to ~.S. 206B a~d P.S. 1.5, is appropriate, cabi~ing 

conside~atio::l o;,\ly to a ::::ir;910 school is not. apprcpr~ate. ':'hus, 
I also ::'ave cor::sidered citywide evidence. Whether l::.mited to 
evidence as -';:0 t,.~.S. 2G6B or P.S. 15 or expanded t.o ev.idence of 
cit.ywl.de s~atist~ics, there is ;:.0 questio:tl that the fo~um ::::pe;--;ed 
.by the 30a:-d is a ~iI1ited public forurr .. 

J.6 



Case 1:01-cv-08598-LAP   Document 84    Filed 11/18/05   Page 17 of 40

these uses are non-exclusive and cpen to "the public." Bronx II:, 

331 F.3d at 354; ~ SOP 5.6.2. Accordingly, there is no reason 

to depart from the prior holding that the Board has established a 

lirr,i ted publ~c forum, 

3, Vie!',,'::;::;'· n::. Discrirc.ina::iQQ 

as that presented here, the Board may ::-::ot impose 

re;;-trictions 0::1 private speech that discriminate on the basis of 

viewpoint, . "'","Llli:'-"1Ld=, 533 u.s. at 1\J6-07 (citing POSenbt2rq-er 

v. Rec,:;,or'£ Visi::ors of ur:iv. of Va., 515 U.S. 819-, 829 {l995}}. 

Defer,dan:s' rtio2cious arguf:1e:-.t tha:. P:::eser.:: SCP § ::,11 (and 

DefB~dants' prior exclusion of Plaintiffs pu=suant to Enjoined 

SOP ~; 5.11) does not amount to unconst.itutional viewpoint 

discrimination 1$ astonishing in light of the Supreme C01Jrt's 

clear holding 1n Good News Club. 533 U.S. at 112 (~[Slpeech 

dlSCUS ng otherwise perrc.issible subjec~s cannot be excluded f.::.<om 

Bet is 

d;;'SCllssed froIT' a relig:ous Vield?oim: .. "). ?he Court sq::are~y held 

that "teach [.Lng 1 (roral lessons from a Christian rspectl.ve 

through Itve storytelling and pxayer," id. at 110, characterized 

by ttc Court of Appeals as "quint..essentia11y religious," 202 r.3d 

a:::. 5:0, and by Jus::.::c.e Souter :;.s "a::--. evar,gel ::. servicE: of 

h'crs::ip," 533 0.S. at :38 (Scuter, d~ssenting), also may 

constitute "the teaching of ;no~2~s a!1d charac::t.er develop:nen::. from 

a partlcular viewpoint," id. at Ill. The Supt"eme Court 

News Club expressly found that "the Club's activities do not 
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constitute mere religious worship, divorced from any teaching of 

moral values." Id. at 112 n.4. Thus, the Supreme Court 

"conclude[dJ that Milford's exclusion of the Club from use of the 

school consti tutes impermissible viewpoint discrimination." 

Id. at 112. In Bronx III, the Court of Appeals "f[oulnd no 

principled basis upon which to distinguish the activities set out 

by the Supreme Court in Good News Club from the activities that 

the Bronx Household of Faith has proposed for its Sunday meetings 

at Middle School 206B," Bronx III, 331 F.3d at 354,9 and, as 

is as 
9The Court of Appeals' discussion on this topic in 

follows: 
We find no principled basis upon which to 
distinguish the activities set out by the 
Supreme Court in Good News Club from the 
activities that the Bronx Household of Faith 
has proposed for its Sunday meetings at Middle 
School 20 6B. Li ke the Good News Club 
meetings, the Sunday morning meetings of the 
church combine preaching and teaching with 
such "quintessentially religious" elements as 
prayer, the singing of Christian songs, and 
communion. The church's Sunday morning 
meetings also encompass secular elements, for 
instance, a fellowship meal during which 
church members may talk about their problems 
and needs. On these facts, it cannot be said 
that the meetings of the Bronx Household of 
Faith constitute only religious worship, 
separate and apart from any teaching of moral 
values. 533 U.S. at 112 n.4. 

Because the Board of Education has authorized 
other groups, like scout groups, to undertake 
the teaching of morals and character 
development on school premises, there is a 
substantial likelihood that plaintiffs would 
be able to demonstrate that the Board cannot 
exclude, under Supreme Court precedent, the 
church from school premises on the ground that 
the church approaches the same subject from a 

Bronx III 

(continued ... ) 

18 
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noted above! the activities proposed are the activi.ties a::::tua:ly 

undertake:!.. the Church do rIOt. fall 

wit:lin a separate ca':.egory of speech, are not \'mere rellgious 

wor'ship," 533 J,S. at 112 0.4, and, accorcangly, rna'{ not 

coni':::itu~ional2.y be prohibited fro:;,; ::.he l:"ffiited public forum the 

Boa.::-d has established. 

Defendants .a2:'gue that I shot:ld defi:;€: the nat.:..:re of: the 

expressic::. engaged ir. by t:-:e Bronx Ho::sehc2.d 0:: Sur:days net based 

::m c.he des(:riptions of the substance of 'C;he activit s in the 

record bt:t by relying on ::.hc Ch:uch rr,embers / characterization 0: 

their activities <'3.::0 "serv' :::::0$." DeL Mem. In S';J.pport at 10. As I 

held at the prellmi!',ary i:-:j:.mc:ion s"'::-age, thJ..s argu:nent is 

prec~ uded by Good Ne.!>"s Cl'J.b. Bronx I: f 226 F. Supp. 2d a1: 416. 

The wajor~ty in good News Club responded to Justice Soute::'S 

cllaracterizatic~ <Jf the Club's activ~ties as "a~ evangelical 

service of \4orship" by sayi::'.g: "Reg£lrdless of :he label C:::stice 

s [outer] w~shes to use, wr:at ma::ters is the substance of the 

Club's activities, wh.:.ch we conclude are mat.er~ally 

'J{, .. continued) 
religious viewpc~nt, Additionally, t:-.e 
defendants' school ilding use policy pe:-rd.ts 
social, civic and recreational r:!eetings and 
ente.::tainments, and other uses pertaining t.o 
t:::'e welfare of t~e comElur-,itYr so long as these 
:Jses are ;:,.on-exc1usive and cpen ::'0 the pub'::' ic. 
Therefore, t.here is a substantial likelihood 
tha::. plaintiffs wou':d be able to demoos::rate 
tr:at the defenda;::ts cannot bar the church' $ 

proposed actJ..vl.ties <t:J.thou;: engaging in 
unconst~ tl.1tiona 1 viewpo:'nt discr~::nina tic::',. 

Bronx :l.I, 331 F.3d a~ 354. 

19 
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lndis r.g1.:is::;'able from ~he acti';iti.es :'n Lamb' s Cbanel dnd 

RQ§.Em::;:.\1rqe;::," .(dood New::t C:.ub, 533 U.S, at 112 ~1.4. Accordingly, 

)efendants' evi:::ence rega.:::ding labels apf11cd to Plaintiffs' 

activiLies it; lrreleva:::::.. ?,S noted above, the s·...;bsta.:cce of the 

Chure::' s activities remai:::s the sarnE: 2t'-' ~ '" wa.s at the preiiminary 

injunction pt1BS8! singlng songs and hymns; teaching from ':".he 

Bible; shari!1g testi!l1onies from people in attendance; 

socializing; eating; e:,.gagi:1g in prayer; a:"d cGD.munion. B:o.nx t[, 

226 F. Supp. 2d at 414; PI. R:;lc 56.1 Scmt. '3l 44; First Hall l\ff, 

The record is ear that Plaintiffs ~re ~ot engaged in 

"fje::::e religio-0s worsh.Lp, di vo::-;ced frcm any teachi::-:g of mOl~aJ. 

Accordingly, I 

cannot adopt a conclusion co;-:trary to that reached HI Good News 

yL:b and 8ror:x :;:rr, yjz.! Pl<.nntiffs seek tc cCJJ'itinue using the 

S2:tool to engage -in activities that, whi:e in part 

quin~essentialJ_y religio~s, amount to ~he teaching of moral 

valu0s :ro;n a rel:.gious viewpoint. Defe:"dants' discr~mination 

agai:',st Plain fft; on :;;.he bas1s of th=-s religious vlewpoL:t ;'s, 

therefore r a vioJ.a~ion of Pla~ntiffs' First Amer'ldme(;t rights. 

The Ss.-;::abl .. ish8ent::~. Clau.§.£. 

Defe:::dants attempt to excuse their viev;po~nt 

d_scriDlnat~O:l by arq'.Jing that it is necessary tc avoid ::he k1.nd 

of exc:ossi.ve entanglement ;:'hat violates the EstabU.sh:ner.t Clause. 

However, the 

Establ ~.$hment: C;a"Jse is not violated ",'here ~hc: policy at issue 

2C 
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has a secular purpose, and does ::ot, in its principal 0::: primary 

effect T advance or ~ntibit re~igic~ or =oster excessive 

government entangleme:-:t with :!:'e~igion. lrJiqrr;ar ~J. Vince:;t, 454 

612 13 (197~;) 

The pcllcies of ::-he Boa:::d regulating the use 0= school 

spa:.::e a.:::e set out Lc its SOPs and a:::e clearly sec:u2-ar in purpose. 

seE § =.3 p.:::ovides: "The primary use of school premises must be 

for Board 0:: Ed1jca~io;: p!."ograms and activi.ties." Grumet :::ec'., 

Ex. A.;o Similarly, SO? § 5.5 provides: "li.fter Board of 

Ed:1catlon programs a:;d aC':.ivlties, prefere:';c€ will be given to 

use Clf school premises for cor:t.'TIuni':y, youth and adult group 

activities." Srurnet Decl., Ex. A. SOP § 5.6.2 a:lows school 

preJ:';ises to be n.sed "[:! 0:' holdirg socia:, oi vic ar;d recreational 

meetings and entertair;:ner.t.s, a:ld other USGS pertaini:1g to tt'.e 

\oJelfare of '.::.he comr:mnity; but suer, uses shall be non-exc::'usive 

and open to ::..he ge:Jera: public. n Grume:-, Decl., Ex, A. 

The pol~ es are neutral ~oward r01ig~on. The object of 

the Board quite clear~y is to provide a forum for Board programs 

and activiti.es and fer st-..:der..ts a::-ld ::;omrn:..nity lTlerrbers tc er..gage 

in a va e::'y of ,social, civier recreational, and entertair:me.::.'C 

activities a!ld "other· 'Jses pert~ini~1g 'LQ the v..'Bl£are of t-he 

1)"Grumet Decl." refers to '::he Declarat:'on 0:: Lisa G:::uy.et:., 
da'(ed Apri':' ll, 2005 F in support cf De::enda:1ts' notion for 
$:J.mmary j udg:wn ': . 

21 



Case 1:01-cv-08598-LAP   Document 84    Filed 11/18/05   Page 22 of 40

comrr,'..mity." SO? § 5.6.2. The policies of the BOEini are, by any 

reading, secular in the~r purp()se. 

3. PriT.arvor Principai Effect 

The primary or principal ef:ect of allowing the Church :.0 

meet in P,S. IS ~$ ascer-tained by asklng "whether an ob~ectlve 

observer, a::::qualnted with t-:-:e text, legislative history, ar.d 

iJl\ple:nenta::~on of the [SOP allowing COrrm\ln-=--ty grc::.ps to use the 

S " • J enoo... , would perceive it as a state endorsement of" religion. 

Sc!D.::a Fe Ind€!p., .. Soh, lJi.grc:.. v. Doe, 530 U.S. 298, 308 (2COC}. 

s ~ lar ::0 the c:oncept of the reasonable persor'. in t0rt :aw, t:he 

reasonable observe;::' spoken of freqeently by Justice 0' Connor in 

t:-:is context must be deemed "aware of the history and context of 

t::e co:nr.l.Unity ar.d forun" and mus'.:: "recognize the dist tior! 

between speech the goverm::te:-:t supports and speech that it ITJ2rely 

allows U1 a pl£ice tr.at:. traditio;:ally has been open to a range of 

prlvate speakers," Gapit.ol Square Revievi & Advisorv Bd. v. 

Pi::ettc, 515 D.S. 753, 780, 782 (1995) (O'Co:1ncr, ,J.( 

co::.curring); see also Elk Grc,,~"~ Unified Seh. Disi.. v. Newdo~, 542 

U.S. 1, 65 (2004) ~"the relevant v::..ewpoint is that of a 

reaso:-:able observer, fully cognizant cf the l;is1:.ory, 'cl.biqui~YI 

and context of the pra~tice in questionlf} (O'COD::10L', J., 

concu:ring); Eiewsk! v. City of Syracuse. 123 F.3d 51. 54 i2d 

Ci"!':. 1997} _ The Supreme Court has receEt:ly cautioned that "the 

we d is :lot :uade brand new every :norning." ~1cCrea~v COU:lty, Ky L 

v. ACLU of ~v., 12~l S. Ct. 2722, 2736 (2005) _ ";R:easc:::ab 

cbservers have reasonable rr.erreries, and (the Cot::rt r s] precede:lts 

22 
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;;:ens~ ly forbid an cbserve::, 'to turn a blind eye to the context 

in whIch {the Church's us' of th~ Schc).c.l.j '" Id 0737 ,"'" <;;; ,.. arose. __ , at /., 

(quotIng 53C u.s. at 315). 

HeY-B, a ~easonab~e observe:, of Plaintiffs' !:tc~~v':: 

wo-u:ld obse::-:ve the follow~ng undisputed facts: 

1. the School space is offered to all student and communi ty 

groups on~y wl".en regular classes are not in session: 

2 , 

a:;d aC!::ivities, n the School is available for "community. 

youth and adult group actlvltiC's" on a first-come first-

se=ved b2Sis, SO? § 5.5; ~ Def. Reply !1er.l. at 2 

3. t~ie Plai:-:tl:fs' activities take p':'ace o::ly on Sunday 

mornings when classes are not in session; 

4. not only does the Board not endorse Plai:-'.tiffs' 

act . .i.vities r but:. it hCls active:;"y opposec them for c~cse -:0 

a decaoc; 

5. employees of the School do not attend Plaintiffs' 

activities in their official capdcities;ll 

6, 

ri::ua1. storytelli:c::g, teaching of chara~ter and r.lorals, 

eating, socializing, recreation and ~other uses 

'though Defendants note t:;.a:::. a paren:. f::-cn P.S, 89 ~s -:he 
:nair: Pasta::: a:;: :-loSi;ii::, a church that Deets in P.S. 89, -::::.here is 
no indica::io:;; that ::e does so in any capacity ot-her t.han as a 
me:nber of the cORrnunitYI 7iz. t not in a::y official, Board of 
Educa on capacity, see Declaration of ThQmas Goodkind dated 
April 15, 1005 ("Goodkind Decl."), and t.here is no evidence 
suggesting that any spec:..al attentlcn :.:3 draHn to the 
ccincid88tal cc~nec~io~. 
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pertaining to the welfare of t::e cc:nnnmi:'y," SOP § 5.6.2; 

6 F. Supp. 2d a: 414; 

" , . Plair: f meet gs are non-exclusive a:;"'.(1 open to tte 

pub!ic; and 

8. ::iefen:iants requi::-e groups using scnoo:'s to include or: all 

public no<:::.ices and othe~ ::laterials that rr,entio:1 the 

school's name or address a disclaimer noting that the 

activity i;5 not sponsored by the Board aT'.ci thai.", ":he views 

of the sponsoring crgan:'zation do ::.ot necessarily reflect 

those of the Board, Farina Decl. '1 20 and Ex. A.ll 

al?o Br8!'.x I::, 226 F. Supp. 2d at 425-26 (sirtilar findi:-:gs at 

the p:!':e 1 i!ninary inj unct~ stage). On t~ese u:::disp:::;::.ed facts, 

t""',,,, H~asonable observer WOGld conclude :hat Plair:7.:'kffs' reeetings 

cons~:itute speech that the Board merely allows, unde:- protest, ':"n 

a fo:::-um where other groups 2::-'.gage ':n sirr.':'lar speec:: and that the 

principal e':fec':. is neutrality t".oward relig:on. Allowing 

Pla:ntiffs' speech does ~ot advance or in~ibit reLigion but 

rr,,?rely allows it on same nel:tral basis as simi2..ar speech lD 

the same forum. 

0efefl.dants ~ave argued ~hat the.:..:!': policies respond to tbe 

ccmpla~nt.s about Plair:tiffs' speech from mermors of t.ho public. 

The Suprerr.e Court has ruled, however I that the gove:::"!lmen:, may not 

USe the oppositic:: of :isteners--the "t.eckler's ve::-.o"--to silence 

unpopu13T speake.:::s or to ex.clude thew fro:r, a :::::Uffi. "Lis:Eners' 

1:"Fari:-:a Decl." refers to the Declara:.ion of Ce..:::-rr:en Farina 
dated Aprll 7, 2005. 
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reacr.ion to speech is r.ot a content-Eel..l~ral bas";'s for regulation. 

Speech can~ot be t:'nar:.cially bu;::-dened, any more thar" it can be 

punished or banned, simply because it rLight offer.d a hos':ile 

mob." Forsy';.h Cq"Jnty, Ga. v.~"JtZ1':io:;al+sLj:19~y~~ru~:it_, 505 U.S. 123, 

134-35 (1992) ici~atio.:,-s o:r~i':t.ed). Indeed, it is the unpopular 

spee:::h that gene~ally needs protect":'c:-:;~ rot popular speech . .5;ee t 

T~p. Sch. ~ist., 386 F.3d 514, 527 2iJG4) ("To exclude a 

group :::;tt.'lply beca{;se it ::_3 cor:'::.roversial or ciivis~ve lS vie ..... potm: 

discrininat=-on. A group lS cont:-oversial or d':'visivc bec3use 

3cme take lssue I-ii;:.h its viewpoint.") (Alita, J.l). 

The S'Jpreme :ou:::::t also rejected the "heckler's veto" to 

censor private rcJ..lgious speakers from a fCr'.1,T. where supposedly 

i:npresslonable you:.h a.::e preser.L; wri ti::g; ~'v~e decli::,.c to employ 

E.stablishMent Clause jurisp:::udence '.lsing a Modified hec.thr's 

veto, :n which a group' 3 reLig:"c:Js activity car: be proscribed on 

the basis of what :::'he youngest merrbers of the audience might 

Desplte this clear 

d'Jthcrlty, :Jefendants cor;tend that the child '-"Ihe happens to be at 

or near P.S. 15 on a Sur.day Hhe;-, the Church is using space if' 

::hat sct.oo:' 15 the L'caso;;ab:e obseT'ver W:-lOSC assessment is 

Goodkir_d Lee:'. at 3.15 Tnis argumer.':. is squ2rely precluded by 

13" T k::o<.J -= rOD conve r sa t. ions I have had w.i th fey younge r 
(continued.,.) 
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the Supreme Court's holding i:: ~od News C.lub/ 333 O.S. at 119, 

and its prlcr discussions of t.he reascr:able observe~( see, e.g., 

kapitQ.L9qu~re, 5lS U.S. at 765 ("erroneoLs conclusions do not 

Defer.dd~.ts a':'30 rely on ar: i~"cide:"t I .. here chlldre:1 on 

::heir lunch period cnte::ed the publlC: park across tr.e street from 

M.S. 51 and received hot choco12t,e from me:nbers of the Sovereign 

Grace City Chu.rch who had set :..:p a tent in the park and who 

handed the cr.ildren pamphler:s and informed the:\'. that t.heir ck.:rch 

"meets i:-. your schooJ.r; Tr. 9:1:-19; ~ Declaration of Gail 

RosE!!:berg dated April 7, 2005 ("Rosenberg Decl,"). This 

en:::our.ter is irrelevant; the speech of adults in a p<.:;bL..c park 

directed toward childrey: iE 6. public pari< has :>0 be~ri:;.g on the 

Sehsal Beard's 2:1eged endorsement- of relig.lcn. In any eve~tr 

those expressi;:g thei::::: dlscom:ort at that chu!:ch's meetlng .In 

f.1.S. 51 are not t:-.e reasonable observers co::t.emp:a,.ed by t.he 

Supreme Cm;.rt but rather uninformed observers whose "e:::::roneous 

conclusions do not coc:.nt./r Caplt.ol SQua:::~~, 515 U.S. at 765; ~!. 

~t Rosenberg vee:. &: Declaration of Caniel H. Schaffer dc:.ted 

Harch 25, 2005. :=0 any event, "even if (1J were to i!1qaire :nto 

U(."continued) 
daughter tt:at. she 3ssociates Hosaic [a church that meets in P.S. 
89,: with P.S. 89, and ~s confused by t.he relatioClship netwee:,. 
the Church and t:-:'e Scheol. The Trair. Pastor at Mosaic is a parent 
a~ ? S. 89 J who :ny da:..:ghter has seer. In t~.e School and a': Schoo: 
ever.ts as a pa::::'ec.t. :"'or her, i:: ~s ":;.nclear where her School e::'1cs 
and the Church begins. I a~so knc'tJ feoIT, IT,Y conversations w: th 
her that., In additicn to being confused, she feels u!1comf:JTtable 
about t-he re:a':.ionslrLp between t.he Churcb and the School because 
my fani:y does not s:-:are ::.he C:lurch's religiccls be) fs." 
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the mi~lds of schoolchildren in this case, (::1 ca:-.not say the 

da:;.ger that childre:c woeld m:Lsperceive the endorsement of 

;:-elig~;:m is any greaser tha:'. the danger that they would perceive 

a hosti':"ity tm..:ard the religiOl.:s viet.;point if the [Churc:--,J were 

exch.:ded frc:n the pubJ.ic forc:m." Q.ooct :lev-Is ::~ub, 533 (;.s. 

at :18. 

Def~ndant.s nake much :::f ;:r:8 fact that the schools are 

otherwise occupied wi regCllar sla.sses and student activ~ties on 

Fridays and schoo:-z;elated g:;:-cups on Saturdays. rendering theM 

generally unava-=--lable for religious groups tha:: hold services Or 

re~igious instruction on Fridays and Saturdays. For exa:-nple, at 

oral argur.1-e::t Defendants cited an ir.cident where "a Jewish group 

tha~ requested to ~se a 3rook2.yn high school f"Jr se!"V:Lces on 

Satt.:rday was denied permission because of -::.he school's Saturday 

academic programs," 'Lr. 8:4; 8:20-22, as evidence that the forum 

'::s not equally open fer other religic~s grot:ps. This arg..:::nent ~s 

wit:-:out nerit. 

First:, t.he Establishment Clause "mandates governmental 

neutraLity be::",'een rellgion and rel ion, dnc between re:igion 

aDd n<)n~eligion.'I M.~Cr;eary, l25 S. Ct. at 2733 {q:,.;oti:-:g EgtJersoQ 

v. A.:::.-ka::rsas, 393 U.S. 97, 104 (1968)). Eere, the Board's 

appliea on process is Tleu~:::al toward :::elig':'cus and secular 

qrm:ps; that the Ch-.:.rch -=-akes advan,=-age of the neu'Cral benefit 

p.::cogra:n to use P.S. 15 on S\Jndays and that P.S. 15 i:3 u;1av~:'lable 

for use on most, Fridays and Saturdays is incidental, See 

,that: 46 0: 56 
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Privat~ schoo~s par'f._l~-jpatl'"g l'C, "oLlc"er pr'g am j' , ~ ~" ~~--~". ¥.. v r s were re 19lO"..lS 

and 96% of voucher students were atte!lding religious schools did 

~'O=- render neutral program c.nc:;;ns::i:::ut':o::al) . Seco:ld, w::ere a 

sChool 2.5 a 2.imited public forum "available for use by groups 

p.:::esen::'ing any viewpoi!"t, H there is EQ Establishment Clau<se 

violation merely because only groups wlth religic~s viewpoints 

have sought to :..se t:;,e fO;;:U8. §ood New5.::1u~, 533 :J.S. at 119 

D,S. "[I't d -oes :10_ follow that a Statcte vioJ.ares ~he 

Establ~stu:ler:t Cluuse ~ecause it 'happens :'0 cOincide cz; har:nontze 

Hlth t:,e tenets of some or all rel.igions.!" Harris v. l':tc;;'lEte., 448 

442 (1961) 1 • 

At oral a:::::g::lIne.'1t, Defendants err,phasized the cc~:ce:::r; 

:::aised by ..Tust.l.::e I)' Cor:no::::: in CdgJtol Sq-J.are ':hat a fayum may 

become so dorpiLa-;:ed by a pr.:. vate rel igious g:::::oup "that a formal 

pel icy of equal access i.s trans=or:ned i:lto a demonstration of 

approv3.1." Capit.ol SquarQ;r 515 U.S, aI. 777 (O'Connor, J., 

cor:curring) (ci':ing Widmar, 454 ::1.5. at 275). Here,. however I 33 

noted above, De :1dants have not i:::ientif:Lcd a"y evidence of such 

dorr,inatlO:1--ei:'her in P.S. 15 t in the School District., 0::: in the 

City, 1:"ldced, accordiEg :0 the Board, Def. t-lern, in Opp. at::. 

16/ 14 9/804 non-90vern;-r,ent, nO:1-construc7.ie;D co:-:t!~ac::'or pe::mits 

were iSSl;ed fcc: ·",5e of scr,oo~ property in tJ:e 2003-2004 scl:ool 

14"Def. ["Jam. in Opp," yafers to De:enda:-:ts' Yierr.oraLdum 0: Law 
in OPPDS~ tiOD to Plain::.iffs' Iv;otion for Su:nmary Judg:r.ent and 1.n 
Fu::.:::.her Support of their tJ!otic:'. r SUr:u;',ary Judgme:1t dated >:ay 
10, 2005. 
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year. By comparison, in t.he 20C4-200S sc::ool year, approximate:.], 

"23 cor:q::-egations held regular worsl::ip services in ~y",blic 

schools," De:. 56.~ Stmt. 1[ 57. tS 0:11y 13 congrega'" ons have 

held serV2.ces in a school :::or more than one year, and three, 

including Bronx HOiJsehold, have held worsr:ip services for more 

than twc: years on Sundays. De:. 56. l Str:n::.. 'f: 58. In corcparison, 

as of February 2005 for the 2004-2005 school year, "sc~ool-

spor:sored" ac-;::. vities occur in approximately 3::::0 scr:ool b'L.ildi:-,.gs 

on Sundays, 450 buildings on E'riday nights, a:-.d BOG school 

t'Jild:ngs c;-: Saturdays. Def'. 56.1 Strrt. 'J[ 7. By any r:teasu::::e/ the 

data reflect.ing the ;J.se by religious congregations af 

sct.ools cannst be C.CBfllCC domi::ant .:n the Cap.-'::.ol Sgaare senSE:. 

wer.e, under some meas:.;;re, ::ons:dcred the "dominant" :.;ser' 

numericallYr the ~,ater Zelma;; case s'.lggests that tha-:. is 

"irrelevant" to establishing a First Arnendme::t vl;)lation. ~ 

Zelma" 536 u.s. at 658 (" .. :e have recently found it. irrelevant 

eve:J. to r:.he cO:1stit'J:::ianality of a d-=--rec:t aid prograrr, tha'C a vast 

maJority of progran ber:.efi ts Hent to religious schools") (citing 

Aoos::.ini .. v. Fel'!::on, 521 u.s. 203, 229 (1991) l 

It is 0-: no rr:ome::t that orga:-.izat.:..ons serving childre::: nay 

:meet on school preDises at tho? ,5,'!une tiI:l2 as the C:.urch and that. 

some children mi.:;;ht thereby beco82 a"iare or the ::::eligious nature 

of t::e C::urch ' s aC'[ivities. S,..ee geod News Club, 533 v.s, at 115 

15"Def. 56.1 StrtL." refers:;o De:endant,s' :::"ocal Civil Rule 
56.1 St5t.ement of :Jndisputed Fact,s dated Apr':l ll, 20C5. 
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(" (IN; e have neve:r exte:1ded o\.;r Establisr:;nen': Clause jU!:'isprudence 

to forec~ose privar::c religiolJs cond'J.C't durIng nor.school hours 

mere ... y beccuse it takes place on sc;,ocl premises itJhere e}e:ner,tary 

schClol children may oe prese:it,"). As noted abcve, the Supreme 

Court has proscribed the use of a "mcdlfied heckler's veto" to 

exc:ude re!igious speo;ch £~o;n a pLlb~ic formT'o based ot'. ti:e 

perceptions cf the YO-..lLgest audie:":ce members. ~~ Go.od N"eW$ C2.UQI 

533 u.s. at 119. Thus, the Board may no';;. engage in 

uncons\:itutiona~ viewpoi.nt d::'scri:ninatio~ to avoi::;i t;:.e dlffic'Jlty 

perceived by Lhe Boat'd that :night. arise wI:er: private speakers in 

a lim.ited public :oyum espOl:se vie",s ar.d engage :;.n religious 

act'::"vities that er.geL::ier discomfort among other me:nbers of the 

community, e~t~er children or adu~ts. "Dealing WJ th 

nisunderstandings--here, educating the studeL.::s in the meaning ~f 

the Ccnstit:uUor. dnd the distinct::..o:: between private speech and 

public endorse:nent--is . . \<that schools are for." Hedges~ 

~'iauQon.9-a_CtTJ;,.y_._Vn;.t Sch. ~Dtst, No. lUi, 9 F.3d 1:<95, :299 (7::h 

~lr. 1993). 

It Dppeared at cr.31 argument that $O:Tle of Defe:1daf'.ts' 

Establishment C~ause concerns s':::.em not fro;n t:t2 fa:::t that 

ch'Jrc::es .::neet in scho-ols but fr::::m the manner in ''!Ihieh sotr.e 

churc!:es communicate ~(;e fact of '(heir meeting to the community 

or f:-orn modi f:~cat':'on5 made by ch-crches to $c!:ool buildi:;qs. 

Exarr.ples of the p;:obler.ts Defe:-:dant_5 ident-ifi.ed at oral arg-..;.rr.er.t 

include: at, a ?T.11 eve;"t in 2:;03, a church came and distrlbuted 

c!:urch li~erat.ure and 1:;a1100ns, which had crosses on t}-_8M, to the 
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child::"en i~ at~enda~cei a cturch adver:':ises its serv:"ces by 

disrributlng postcards, posting signs by the schoo:, and mass 

mai ling. Tr. 10: 1-:8; co:npare Declaration 0: Francis P-abi;''lOwi tz 

dated March 29, 20:):>, Ex. A {postcard adve.!::'tising Sovereig:c Grace 

City Church (wi thout disclaime~)), 2u~d Declarat:"on of Veronica 

Naj:ar dated April ll, 2005, Ex. Band 'i 5 {baLner i!1 front of 

P.S, 89 an:1ou.:-'.c:'r,g "Mosaic Manha::tar. [the Church] meets here"} 1 

\·,l :r; Declarat.ion of W:"ll~ar.1 Fraenkel, Esq, f dated Apri.l 11, 2005, 

Ex. A (pcstcard advert::,s~Lg Com:nu!lity Chr;'stian Church {with 

disclaimer:: "Thi.s act:::"vi-::.y is not sponsored nor (sic 1 er:dcrsed 

by t!,-e New YorK. ::i ty Depa=tment of Educa::ion. The vie .. ,s and 

opinions expressed by the sponsoring organization do not 

necessarily state or reflect those cf t::'e New 'fOLic City 

CepaTtme:1t of Edt:cation,,]};1£ see also ;:)ec~a!ation of Sardy Brawe:: 

datod April 6, 2005, '1i 2, 4 (rega:cdi!1.g allegatior: 'C.hat Christ 

'!'Etber:iacle Chu.::::c:::h had installed a satel::'i te di.sr; on the roof of 

Bushwicl<: Eigh School wiU:out obtainir;g app.::::ovc;,l and had reqt:est.ed 

permissio:1 to insta2.1 a '1'-1 2.::.ne--a high-spcej ir:ter:1et 

CCrif'.ection-·-wi.thi:l the school). 

~n each 0= ~~ese situations, however, any appearance of 

endorscrrc:,.t. Cd;: be mi!:limizcd wi::h neutral ti.me, place, and man:lc:r 

restrictions, fOl: examp:e, regulatir:g use of ba:-:ners or signs 

'UAs set cut ire t.he E-ari.na Decl. 'it 20 and Ex. A, thE' Board 
"req'Jires that cutside o:cga;:-"izatio:-:s incl"Jde with materials that 
me.-:tion the sd:ool's name a dlsclaimer that states that. [the 
Departmer:t. of Ec11_catiord does no': sponsor or endorse the 
8rgan~zatio~'s activit~es." 
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outside of the school, requiring Board permission f t . - -" or permanen 

installation of equipment or alteration of buildinqs, or 

er;£orc i::g disclaimer requiI'€nEents. Af::.er all f governme!:'.t "nay 

inpOS6 :reasonab~ef ccn.t.er:t-neutral ::i:re, p':acG, or nar.ner 

" but i:: may regu=-a::e expressive c::ly 

.if such a rcstrlction is necessary, a;-;d narrowly drawn, to serve 

a compelling state interesL" Capitol Square, 515 U.S. at 761. 

In sum, on this record, the undisputed facts demonstrate 

that perrnitting ;:h8 Church tc meet in P.S. 89 neither advances 

inhibits rel~qion. 

Final~y, because SOP § 5.1~ requires the Board :0 identify 

"religious services" (Enjoined SOP § 5.11 i Or "religious worship 

services" (Prescnt SOP § 5.111, the Board's policy cr$ an 

ex:;:ess~ve goverz;ment entanglement with religion. ,lllst as the 

dissent did in f£lgmar, Defe::dants' poli:::':'es "see:n(l tQ atterr.pt. s 

dis:ir:c::ion between :::-te :.;:inds cf religio''':s speech Bxpl=-:::"t_y 

protected by [the Sup~eme Court's~ cases and a new c:ass of 

religioCls 'speech [acts] I cons~itc.;.ting 'worship.' ,. 

U.S. at 270 n.6 (citation omitted). The W.idmar Court. explicit:ly 

rejected t distinction, concluding that there ~s no 

"intelligible conte~t" or o::.her basis "to deterrr.ine wheY'. "l s iZ',ging 

script-..;.re, anc. teach':"ng biblical pr ~ nc: lest f 

cease to te 's 

forrr,s of 'speech, f despite their religious subject :natter--and 

, , uOpYotoct~'d 'worship. 'I( rd. (citation omitted), Decome .. _ "" "The t 
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is :;::':at the lir:e whic:~. separates the secu':"ar from the sectcriaD 

.lD luy,erica:: l~=e is elusi vo," Seh. "~st f 7.\...· t- T u J.... ,0' n.JJlng ~on wI? r _,:" .. a, v, 

Q.cJJ .. empp, 374 U.S. 203, 231 (1963} {Brennan, J., concurring). No 

litr.tus l:.est ca.:;. be applled to deterfc':ne ...... hen wc!:ship ends 3.nd 

.:.gio'Cs teac1:ing cr instruction begins. And the S'..:preme 

Co',-+rt express':"y has "not excluded f::Offi free-speech protections 

acts of worstip.u Capitol Square, S15 U.S. at 760. Thus, 

tr.E distinctio;" Defenda:-:ts seek to :Tlake in bo,::r~ Enjcined and 

Present SOl? § 5.11 between cc:;.stituticE2. y protected speec:-: 

relatir;g to -::-eligion and a separate, "::ferent in-kind category 

c~ unp:-otec~ed sFeech ::;r- speech acts called "wors~.ipJf has been 

expressly rejected by the S:.:rp.!:err,e Court. 

Even if ::'he Boa::d (and, i:-:evitably, the courts) were 

compet.ent ::'0 pa~se through hymns, ve::cses, :.each::'ng, ac.d ritual to 

separa<::e "!f.ere worsh::..p'" from the teac~ ing of character and 

morals, d;::::::..ng so would cequire gover;-;rrent actors to scrutinize 

and dissect re~igiou5 practice and doctrine~ leading to a level 

of gover::rr~ent :nvolvement in religio·,;s matters t offer.ds the 

First Amendment princlples Defendan::s supposedly seek to honoL'. 

In Wldm.a.::::, after observing :::0:t the dis'C::'nct::.on between rell.g:,o',l$ 

h ' t d ~'l'gl'C S ep,"~pch l:1cked ".;ntp.:.l-i' ... .;rle WO:::-Sdlp ana pro ec::e :::-"'~ ,'.~ _' <.O~ ,,- "", - "~-'"-

content., 'r tte Cour::' stated that even. we:-e such a c.ist::.nction 

possible, \ .. ould vlolate ::he nO;"~'enta:1g1ene:1t prong cf the 

t-t:erely :::'0 araH the distinct~ion would require 
the u;dverslty-' anc :.:lLl:nate':'y the courts··-to 
i::qui.::::e in<=.o tee significa::ce of words 5::-:d 
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pre:ctlces to diffe!'cnt religious faiths, and 
ir: varying circumstances by the same ~ i.th. 
Such ::nqui!:ies would tend inevitably to 
ent.angle the State 14ith .!:el igL:>n in a mar:.ner 
fOl:bidder: by our cases. 

454 U.S. at 270 n.6; se~ §.Qod News ::lW, 533 C.S. d<: 127 

(Scalia, J. f conc:ur:.'inq; (even if "courts (and other governmeiJ.::' 

offic:..als) were compe::.eC'.t, apply-=--ng the distinct:ion would require 

s:ate J:lonitor:'ng 0:' private, religious ~peech with a degl:ee 0= 

pervaslve~ess that we have previous~y fou:-:d unac8eptable") 

{citlng Ro?e;;berger, 515 C.S. at 844-46j.17 ]I..S J1.:stice Souter 

explained in his concurring opinion in Lee v. WeiSffiijD, "I car, 

ha::dly imagine a st:bjcct less amenable to the competence 0: the 

federal jud~ciary. or :nore delibe::ate':'Y to be c.vc~ded ,.;hcre 

possible" than "co:npara::':-ve t::eology." 5Q5 U.S. 577, 616-17 

(1992) (Sc·Jter, J., concurring!. 

17::: n RQse:1bera,&r, the Court concL.:.ded t~at t.he Univers::....ty's 
denie.::' of ':unding for a st:..:dent-run Chrlstian public policy 
magazine :::;ortstitu1:Cd viewpoin:: discrimination. The Cou:t'~ held 
that ';.;overnment actors' parsing religious expression l.:nplicated 
bot~ the F.::ee Speech Clatise and the :Sstablishme:::t Clat:se: 

L:_:he viewpoint discrirr.ination lnherent in the 
t:niversity' s regulat.~on required public 
officials tc scan and interpret- st'Jjent 
pt}::;licatlons to disce'!:D their underlyi;:-.g 
philosophic a.s.sumpt.ions respecti.ng religic\ls 
theory and belief. ?hat course of action was 
c. denia~ of the right of free speech and wO\.11d 
risk fostel'-'i!1g a pervas,Lve bias or hostiL_cy 
to relig:..on, which could unde~iLinB the very 
neutral:..ty t!:e Es:ablie~ment Clause requir'es. 

515 U.S. at 845 46. 
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Here, ~he Board's SOP § 5.11, both £nJoi~ed and Present, 

requires it to dlstinguish "religious services" (Enjoined sop 

§ 5.11) and "rell:::;~ous t10rshJ.p services" (Pre;:;ent SO? § 5.11) 

:rom the teachir:g of character and morals from a religious 

viewpoi;)t as described in Goed News C,Lul2. Undertaking thaL 

dis'::._Lnction w:Juld entangle st.atc actors w;'th ::eligion by 

requi::~ng t;-;err, "to disse:::t and categcr:.:.ze the subst.ance 0:: 

plaintif::sf speech duri:lg their fcuY-hour mee::'':;'r:g and determine, 

J.nter a':ia, \wher: "singing hynns, read~ng SCI'ipturc, and teaching 

bibb.,cal principlEo's" cease to be "si:'.9l:"9, r.eaching, and reading" 

and become t:nprotected "worship,'"'' Bror,x I:? 226 F. Supp. 

2d at 424 (quoti~g Widnar, 454 U.S. at 270 n.6); see Wgl~~~ax 

(excessive entanglement :nay resu:~ w::e:l the involverr.ent between 

goverr:!T<e~"}t and religion "is a continuing one calling for offic;'al 

and cont.:LfiU~ng s'J!'Veilla:1ce"). Such excessive en::.angleme:;.t is 

offe:lsive to tj':e COf'.stitut.ior:. 

As noted above I the Board adopted ;11:13 Present SOP § 5.::':i: 

No permi t s~l.al::' be g::anted fer t,he purpose of 
nolding ;~:"Bl~C;ious Korship services, or 
otLerwise l;.s~ng a school- as a r.o"Jse of 
·worship. Pex:mi ts may be gra:lted to relic:rious 
clubs for students thaL are sponsored by 
out-si.de ot:'ganlzatio:ls ar:d otherwise satisfy 
-:::.te reql:.irements of th~$ c:::-:'apte::: on t~e same 
basis tl:3t they are gran;:ed to othe:::- clubs for 
students 'Cha::: are sponsored by outside 
orgar:i::at~cns. 
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Pl. Rule 56.1 Stmt. ~ 53. The Board is quite candid in 

acknowledging its i::te;)t "':0 "relnstitut~e a policy that wou~ci 

prevB;-;t any congreg21ticn .fro:n using a publlC scheol for its 

h" . n D f . WOrS_l1p servJ.ces. e. Hem. ':;'0 Supp::::rt at 8. Recogni zing the 

holding 0:- gQod t\ews Club, based as it was on a siT:1L .. ar policy 

grounded on the same sta::e statute upo:: \..;!'dch the Board's SOPs 

are based~ Geod News ~L.;:hf 533 U.S. at 102 (sc~,ool 'coa=d pclJ.cy 

basea on N.Y. Educ. LG\\.',' § 414 (t<lcKinney 200C) and pro.viding tr,at 

district residen::.s may use the school for, .ir.ter ,E.113, "'social, 

civ~c and !:'ecreational meetings and e:-::'e:r:tair;mer,t events, and 

otr.er uses pe::-'Culning ;:0 t.he welfare of the ccmmuni1:.Y' ") r the 

Board' 5 ?resent SCP § 5.11 exp:r-essly perrnits religio'Js clubs for 

st.udents. 'I'he Board drg"..l8S tha:::. the dist.inction the Present S;)P 

§ 5.11 seeks to draw between student religious speech a:1Q no:,.-

st-<..lde:1t rc1.igious speech is pe::rru_tted based on the ident-i-cy of 

the speake::, siting vJi.9.::na_~. Def. t'1em. in Suppcrt at 9: Def. Mem. 

i:1 Opp. at 5-10. 18 At oral argumer;:., counsel for the Board 

acknowledged tha::. the policy \vas clarified "in order to make 

18Defendan':-s imply that groups like Plaintiffs' might crowd 
OU:' other ac'.ivitles, e.g., ":;:f ~P]l.aintif"'sJ reaso::1ir:g should 
become law, school officials would have :;0 abil~ty to reserve 
school. space for', or give preference to, af:=.cr school p.cograms 
for chi:l.dre:: atlendir:q the school." Def. 'Men:. in Opp. at 5. 
First, there !s ::0 evidence in ~he recorc. of the activities of 
groups like Plaint~ffs' crowding C\lt other activ~ties. Secon~, 
the remedy r such cro1,-idi:-,g ou t! were it to occur f is not ';;.0 ba:: 
speech from a religious viewpoin:. but t~o a:TIe::Q the SOi?s ',-.0 cre£tte 
a :l.e-:ltral disti:l.ction based 0:-: the speaker, e.g., Boar'd 
ac:::ivities given "irst p::::efer2:1ce, st;..:dent activities ['.ext, 
::::of1ffiunity activities next, etc. 

36 



Case 1:01-cv-08598-LAP   Document 84    Filed 11/18/05   Page 37 of 40

decis.i.on." Tr. 66:2-3. When asked whethe:: the policy reflects 

the facts of Good News Club but not 'Coe principles! cc'W.nsel 

responded, "11e -K1 "-'h-t tel'S 'S ~ons' t'O· 'th th '" ,1 '.He: .• ~ "'- ~ :'5 <;0 " WJ. e pr~nc~p"",e 

of the Good K'ews Club, whith is tha~ when you have different 

student groups, as you have in the Good .i\leHs .. ;::'luh, that are 

rnee:ing, that you need to allow religious student grc:..:ps also. 

Ne ::hink that this is something different." Tr. 66:6~10. 'This 

i:l?proach sc.;ffe:rs from several infirmities. 

First, the Board has already distingu-=--shed between dGd 

among speakers. As. set out in Bronx II, SOP § 5.3 provides that 

"[t: he primary use of school p:::emises rrr,;st be for Board of 

Education prog:::a:ns and act.ivities." 226 F. Supp. 2d at 4C9. SOP 

§ 5.':: then :)rovides that "[aJf-;:er Board of Educat:.ior; prog::::ams and 

activities, prefe::ence will be given to use of school p:::emises 

for co:nr:mnitYf youth and adult group activities." Id-::,. There is 

no separate catego for "student" ac"livit:ie:s. Thus, t:-:e neutral 

Board policy already provides for preference to Board of 

Education prog:::ams and activities followed by community, youth 

and adult group activities. The Board's Present, sop § 5.11 

penni ts "religio:ls c:::"ubs for s't>,::;dents that are sponsored by 

O\.1.'tside organizations," that is, non~3card of Edl.:caticn programs 

a::d activities, but prohibi~:s "ho::'ding wors!:1p services H or using 

a school as a "house of ,,:orship," presuraably events also 

involv~ng cCnL"nunity speakers, ~lnder SOP §§ 5.3 and 5.':" however, 

these non-Board of Educat:'on activi--=-ies are at t.he same level of 

pr 10::i ty, viz.. behi:'Cd Boa:::d of Educatio:'.-spo;-:sorec programs and 
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act~vities. Thus, ~he ?YBSent SO?, as expla~ned by Defendants, 

is inconsiste~t with SCP §§ 5.3 a~d 5.5, 

Second, t::e pri::clples of Goo(LJ~§Ows Club instn..:ct th2t if 

cornmuni ty groups teach cha.:-acter and !.iorals or; engag/2 L, o~her 

soc~a1., educational, or recreational Ctctivities for :he be::efit 

of the cOJ1'.mu::l ty ( o-::;.er c:)mmuni ty qroups like Pla.:....n:iffs m:J.st be 

perrnitt~ed to do so fror[ a religious perspectIve. The new pol.tcy, 

as interpreted by Defendants, WO".lld no~ do 50, but instead \%uld 

t:::::ea::: i?la~n'!:i.ffs; speech d!t"ferently :rom similar speech of other 

cOfflIT,un.lty grcups based on religious perspective and ::..hus is 

inconsis",=-ent with Good News Club. 

Thlrd, just: as in McC~eary, 125 S. Ct. at 2722, a 

~<?a$onable observer cognizant of :·,he r.istory of this ;natter would 

recQgn.i::e :;;e Board's ne", pol:::;y as a post hoc attempt to avoid 

the p:!:"J.or holci!'.gs in this case and c:.he holdicg in G09d News 

Cl'Jb. Having not "turn: cd] a blir.d eye to the co;',text i:: which 

[the Board's EnJoined SOP § 5.11; arose," McCrearv, 12.5 S. Ct. at 

2737, the reasonable observer would recognize that the Board's 

new polley atcerr.pts, yet again, to prohibit the teaching of 

charactel~ and if.orals freD a religious vie,vpoir:.t, clearly a 

gcverr.rr:ent a"btempt ":0 prefer non:::.'e::'igion over: re1.:._9ion, id. at 

2733 ("The tOllchstone for our analysis :s :.:--,e pr:.nciple that. the 

'Firs:::: Amend':nent mandates gover:-:rrentF..l neutrali::-'l between. 

re~igl0n and nonreligion.'"). 

Final:y, eve:: if the Board were perm:t~ed to distingu~sh 

arr.ong speakers in :.he ma.:mer Defendants interpre1: Present S:).2 
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§ 5.11 to require, the activitle.s at issue here may ::.ot be 

prohibited because U",ey a::::>~ not '-'mere religious '#o::::shipr divorced 

from any teachir,g of :-tora:L values. It Se~ Good .New_s Club, 533 O. S. 

at 112. 

AccordingLYI ~ find :.:nco!1st--i.tm:ional the enforcemen:. of 

Present SOP § 5.11 to bar ?lain::-iffs from holding S'unday morning 

meetings that inc:ude worship in P.S. 15 o,!" £lelY other New Yo::r:k 

City public school. 
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CONC1CSIQN 

For the foregoi:;.g reasons, Plain':".iffs' mo::io:". for sumrr.ary 

j1.:dgment [dkt. no. 41] i.s grant.;;.d, and Defef'.ciants ' cross-motion 

{dkt. !1.Q. 451 is den.:_ed. Defend:wts are permanently er:joined 

frcI71. enforcir:g Present SOl? § 5.11 50 as to exclude Plaintiffs or 

any other sirr,ilar::"y si::.uated individual ':rOl7l otherwise 

?ermissib:~e aft:er-schocl a!'.d weekend :.:se of a New Yor:.c City 

public school. Counsel shall confer and ,subrr,it a proposed oreer. 

SO ORDERED: 

Dated: New York, Ne ... · York 
Nove:nber 16, 2005 
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~c1.~ 
LCRETTA A. ?RESKA, U.S.D.J. 


