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UNITED STATES DISTRICT COURT
SOUTHERN DIETRICT OF NWEW YORK

________________________________________ -
THE BRONY HOUSEHOLD OF FAITH, :
ROBERT HALL, and JACK RORERTS, b

Plainti{fs, :

~against~ : 01 Civ., 8598 (LAP}

BOARD OF BDUCATION OF THE CITY OF : QPINICH
NEW YORE and COMMUNITY 3SCHOOL :
LISTRICT HO. 14,

Defendants.
e, o W AL M ek e T e W CHHG M Al v - ree o HH A AN ek — e s i e —m i ms R vl x

LORETTA A. PRESKA, U.5.D.J.:

INTROPUCTION

T;i

[E4

likberty afforded by the First Amendment of the Bill of
Rights to pursue religiocus expression free of government
molestation was presciently observed by the Framers of the
Constltution o be gnmong the mest divisive and factious to
imperil scoietal harmony. Zee The Federalist No. 140, at 41-42

{James Madisony {(Terence Ball ed., 2003) (& zeal for different
opinicns concerning religion . . . hals] . . . divided mankind

into parties, inflamed them with mutual arndmosity, and rendered

han to oo-

ot

whem much wmore disposed to vex and oppress cach othexr
cperate forp thelr common good.”); U.35. Const. amends. I, XIV. In
fact, this inherent tensicn recently was evidenced by Lhe Suprems
Court’s seemingly divergent rulings regarding public display of

rhe Ten Commandments., MoCrearv County, By, v AOTL ~f He o 125 3,
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Ct. 2722, 2733 n.10 (2005} (prohibiting display of the Ten
Commandments in county courthouses and noting that “Establishment
Clause doctrine lacks the comfort of categorical absolutes”); Van

Orden v. Perry, 125 S. Ct. 2854 (2005) {permitting display of the

Ten Commandments in public space outside the Texas State
Capitol).

Thus, it is perhaps not surprising that the Supreme Court’s
jurisprudence has evolved throughout our history from sometimes

unabashed support of religion, see, e.q., Church of the Holy

Trinity v. United States, 143 U.S. 457, 458, 471 (1892) {holding

that a statute making it unlawful for any person “in any manner
whatsoever, Lo prepay the transportation” or otherwise import an
alien “to perform labor or service of any kind in the United
States” could not have been intended to apply to a church’s
contracting for a pastor from England: “If we pass beyond these
(historical] matters to a view of American life as expressed by
its laws, its business, its customs and its society, we find
everywhere a clear recognition of the same truth . . . that this
is a Christian nation.”), toward a requirement of neutrality

toward religion, see, e.g9., Everson v. Bd. of Educ. of the Twp.

of Fwing, 330 U.5. 1, 18 (1947) (permitting government funding
for children’s transportation to schecl, both public schocls and
religious schools: “"Th{e First] Amendment requires the state to
be a neutral in its relations with groups o©of religicus believers
and non-believers; it deoes not require the state to be their

2




Case 1:01-cv-08598-LAP Document 84 Filed 11/18/05 Page 3 of 40

adversary. State power is no more to be used so as to handicap

reiigions than it is to faveor them.”) and Agostini v. Felton, %21

U.8. 205, 231 (19887 f{reversing its sarlier decision and finding
ne Bstablishment Clause violatlon in a federally funded progranm
proviging remedial instruction to children on a neutral basis:

“{Wihere Lhe aid 1=z alliccated on the basls of neutral, secualar

criterlis that neither favor noy disfavor religion, and is made

available to both religious and secular beneficiaries on a

o

nondiscriminatory basig . . . the aid 1s less likely tc have the
affect of advancing religion.”i. It is that regquirsment of
neutrality that prescribes thse outcome in this case,

The Bronx Household of Faith, Robert Hall, and Jack

Roperts {("Plaintiffs”) brought this action against the Board of

o

Faucarion of the City of New York {fLhe “Board”) snd Community

Sohpol District Ne. 10 {the “Schooel District,” collectively
“Defendants”), alleging that Defendants’ refusal to rent space in
a New York City public middle school to the Bronx Household of
Fairh {the “Church”}, a Christian church, for Sunday morning
meetings that inciude worship viciated the First Amendment, the

Equal Protection Clause, and Sections 3, 8, and 11 of Article I
of the New York Constituibion. Plainriffs and Defendants now
croass-nove for summary Sudgment. For the reasons set forth

pelow, Plaintiffs® moftion for summary Judgment is granted, and

Defendants’ motion is denilsd.
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BACKGROUND

The factual and procedural history of this action is set
forth in detail in my June 246, 2002 Opinion granting Plaintiffs’
motion for a preliminary indunchtion., 22¢ F. Supp. 2d 401
(S DUNLY, 2002) (YBronw I17). Accordingly, only those facts
relevant to the instant motiovns are set forth below.

In September 1984, the School District denied the request
of the Church to rent gpace in Publlo School ¥M.S. 208B, Anns
Uroas Merseau Middle School {(™MUE8. Z068BY or the “School”y for

funday morning meetings that include religious worship. The

b

enial was based on the Board’s Standard Operating Procedure

o
I

.9 {1983y {"Former SOP § 5.8 and Kew York Education Lawvw

f,

Seation 414 (McRinney 2000), both of which prohibited rental of
schoel property for the purpoese of religicus worship. In 1995,
Plaintiffs brought an action in this Court challenging the School

District’s denial on constituticnal grounds, Zee Bronx Housshold

e

of Paich v o Comby, Sch, Dist. Ne, 16, Ho. 35 Civ. 3501 (LAPR), 184%

WL 700615 {(3.D.N.Y, Dec. &, 1u8t)y. I found that the School
District had created a limited public forvum and that its
regulations were reasonable and relatsd o a legitimate
government interest. Thus, I denied Plaintiffs’ moticn for

summary Judgment and granted Defendants’ cross-motion for summary

judgment . In 1997, the Court of Appeals affirmed the Judgment,
127 v 3¢ 207 (24 Cir. 1%97) {(MBronwx 1Y, and in 19%8, the Supreme

Court denied cervicrari. 823 UL8, 1074 (319%8) .
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Employing reasoning similar te its reascning in Bronx I,

iy

the Court of Appeals affirmed the District Court’s grant of
summary Jjudgment in favor of the defendant school distriot in The

Good News Cilub v, Milford Cent, Sch,, 202 F.3d 502 (24 Cir.

2000} . The Good Rews Club is Ma community-based Christian youth
organizatian” that sought Lo use Milford Central Scheol
facilities for after-school meetings of children involving
“Ysinging songs, hearing Bible lessen([s], and memorizing
seripture.’” Id, at 504, 507. The maijority found that the Good
News Jlub is “locused on teaching children how o cultivate their
relationship with God through Jesus Christ[,1” & pursuit that is
Yguintessentially religious” Tunder even Lhe most restrictive and

archaic definitions of religion.” Igd. at 5i¢. Thus, the Court
concluded, the Milford Schoel BDistrict propeviy sxoluded the Sood
News Club on the basis of “content, not viewpoint.” Id, at 511.
In & dissenting cpinion, Judge Jecoks faulted the
majority for distinguishing between groups that teach secular
morality and thoese that teach moralliy that stems from religicus
peliefs. “The fallacy of this distinction is that ir treats
morality as a subject that is secular by natures, which of course
it may be or not, depending on cne’s point of view.” Igd. at 515
(Jacebs, J., dissenting). Furthermore, Judge Jacobs cbssrved,
“{ejven if one could not say whether the Club’s message conveyed

religious content or religious viewpoints on otherwlse-

marmiasible content, we should err on the side ¢f free spsech.
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The concerns supporting free speech greatly cutwelgh those
supperting regulation of the ilimited public forum.” Id.

The Zupreme Court granted certiovari, S31 U.8. 4923
{20001, and reversed the decision of the Court of Appeals, 533
0.8, 98 (20C1). The majority accepted the parties’ agreement
that the school had greated a limited public forum but disagreed
with the (ourt of Appeals’ c¢haracterization of the Good News
Club's activivies, particularly its characterization of religious
activities as different from other agtivities in the school

relating to the teaching of woral wvalues. Ig, at 166, 110-11.

The {ourt noted:

Despite our holdings in Lambk’s Chapel and
Rosenberger, the Court o©f Appeals, lixe
Milford, believed that its characterization of
the Club’s activities as relligious in nature
warranted treating the Club’s activitiss as

iffesrent in king from the other activities
permitted by the school.

I, at 110-11 {citation omitted).
The Court went on to redect definitively the trszating of
“guintessentially religious” activitlies as different In kKind from

the teaching of character and morals from a particular viewpsint:

He disagree that somathing that 18
“guintessentially religious” or Tdecidedly
religidus in nature” mannot alsc e

characterized properly as the teaching of
morals  and  character development from &
particular wiewpolnt. ZSee 202 F.3d at 312
{Jacobs, J., disgenting) {™When the subject
matter is morals and character, it is guixetic
to attempt a distinction between religious
viewpoints and religiocus subject matters”}.
What matters for purposes of the Fres Speech
Clause is that we <¢an see no  loglcal
difference in kind between the lnvocation of

&
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Christianity by the Club and the invecatlion o

£
Leamwork, lovalty, or patriotism by other
associations (o provide a foundation for their
lessons.,

The Court further dizagreed with the Court of Appesls’
implicit finding that “reliance on Christian principles taints
moral and character instruction in a way that other foundations
for thought or viewpoints do not.” Id. Ultimartely, the Court
held that “"Milford's exclusion of the Club from use of the
schoel, pursuant to 1ts communiiy use policy, constituned]
impermissible viewpoelint discrimination.” Id. at 112.

Shortly after the Buprems Court issued its opinion in

Good News Club, PFlaintiffs in this case contacted the School

District to renew their regquest to meet at M.5. 2068 from 10:00
a.m. to 2:00 p.m. each 3unday to engage in singing, the teaching
of adulre and children fyom the viewpoint cof the Bible, and
spcial interacticon among members of the Church Lo promote thelr
welfare and that of the community. Pagliuvca Decl., Ex. A.5 On
Bugust 18, 2001, an attorney for the Beard informed Plaintlifs’
counsel that Defendants “were denving [the application] because
the meatings would violate the defendants’ policy prohiblting

religious services or instruction in the school buildings.”

pagiivee Decl.” refers to the Declaration of Fran
Paglivea sworn to on December 5, 2001,
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Compl., ¥ 15.° The policy to which the Board referred was S0P

e

5,11 (20C1) ({“Enjoined SOF & £.117; (precedently Farmer S0P

Ly

5,9}, which provided:

No  outside organization or group may he
aliowed bto vconduct relicious services or
religicus instruction on school premises after
schogl. Howewver, the use of schoel premises
by ocutside organizations or groups after
school for the purpose of discuesing religious
material or  material which  contains &
religious viewpolint or for distributing such
material is permissible.

Endeoined 50F § 3.11.
Shortly after receiving UDefendants’ refusal leotter,

Plaintiffs filed the Complaint on September 24, 2001. On July 3,

2002, in light of the Supreme Court’s decision in Good Hews Olub,

I granted Plainciffs’ motion for & preliminsry injunction. I
found the deprivaticon of Plaintiffs’ First Amendment rights to
constitubte irreparable harm. 226 F. Supp. 2d at 412. Turning to
Plaintiffs’ likelihood of success on the merits, I found that
Plaintiffs’ proposed activities amounted to more than “mare
religicus worship” in that they included singing, teaching,
govializing, and eating--Tactivities benefitiing the welfars of
the community, recreational activities and other activiiies that
are censistent with the defined purposes of the limited public

forum.” Id, at 414-15. 1 alszo found that Cefendants’ argument

Lhat worship ig different in kind from other activities was

precluded by Good News Club. Id., at 416, Even 1f, argusendo,

Moompl.” refers to the Complaint filed on Sept. 24, 2001.

8
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there were discernible categories of worship and non-worship. it
would be futlle to attempt to distinguish “religious content from
reiigious viewpointl wheve morals, values and the welfare of the
cemmunity are concerned.” Zd. at 418, Moreover, “the government
may net, consistent with the Filrst Amendment, engage in
dissecting speech to determine whetrher it ¢ons utes worship.”

Id. at 423, 1In response te Defendants’ claim that thei

L]

heir asserted

-
E

viewpolnt discrimination was justified in light of
compelling interest in avoiding an Establishment Clause
viplation, 1 held that permitting FPlaintiffs to use space in the
Schoel would not lead to such a violation because Plaintiffs meet
during nonschool hours, the meetings are obvicusly not endorsed

L)S

by the School District, and the meetings are “open to ail members
of the public.” Id. at 426,

The Court of Appeals affirmed the preliminary injunction

D

on June &, 2003, acknowiedging “the factual varallels kbetween the

activities described in Gopd News Clob and the actlvities at

L}

k!
i

igzpe in the present litigaticn.” 231 F,3d 347, 354 (2Q03

{“Bropnx IZI7y. The Court of Appeals

}iz

Floulnd no pringipled basis upon which to
d;stzﬁua*Sh he activities set oubt by the
Supreme Court in Gopd News Clulh from the
activities that the Bronx Househeld of Faith
has proposed for its Sunday mestings at Middl

School ZUE, Like the Good Hews Club
maetings, [(Plaintiffs intended tol . o .
combine preaching  and teaching with such
“guintessentially  religious” glaments AS
prayer, the singing of Christian sopngs, and
COMMmANLOn.
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1g. Because the Board opened its schools for other social,
civic, and recreational meetings sc long as those uses are non-
exciusive and open Lo the public, the Court found a substantial
Likelihood that Plaintiffs would be able to demonstrate that
Defendants’ refusal of Plaintiffs’ permit application constitutes

unconstituticnal viewpcint discrimination. Ig. The Court again
noted the similarity of the instant facts to those in Good News
Club and upheld the finding in Bronz I1 that Defendants were not
fustified in refusing Plaintiffs’ application because allowin

Plaintiffs o congduet their acobtivitiss in the School woeuld nob

ive riss o an Estabiishment Clause viclation, Id. ar 284, The
g

by

Court of Appeals did nobt zeach the further determination that
worship cannot pe treated as a distinot activity, noting that
chis view contradicts the Court’s position as expressad in

Breonx t and was not explicitly rejected in Cpod News Cluh. Id, at

Flaintiffs thereaftsr applied for, and were granted,
permission Lo use P.E. 1bH located at 2195 Andrews Avenue, Bronx,
Hew York {(YP.3S. 1571, on Sundavs from 10:00 a.m, to 2:00 p.m. Sag
Grumet Decl. I, Ex. F.° On March 23, 2005, the Board of
Fducation announced its plans o modify Enjeoined 302 S 5,11 to
read &z follows:

No permit shall be granted f£or the purpose of

helding religigus worship  Services, or
otherwlse using a schoel as a hnouse of

Worumet Denl.” refers to the Declaration of Lisa Grumet
executed on April 11, 2805,

10
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worship. Permits may be granted to religious
clubs for students that are sponsored by
cutside organizations and otherwise szatisfy
the reguirements of this chapter on the same
Dasis that they are granted Lo other clubs for
students that are sponscred by outside
organizations,

PL. Rule %6.1 Stmt., 9 53.°¢

To clarify that the revised policy presents an actual
case or controversy, on August 17, 20085, Defendants notified
Plaintiffs that

Plaintiffs’ wuse of P.3. 1% for the Bronx
Household of Faith’s regular worship services
is prohiblited under the revised section 5.11.
Defendants are not currently enforcing the
revised section b.11 {or advising the field of
this change} becsuse of the preliminary
injunction COrder that was entered in thise
case. Should defendants prevail in their
motion for SuUmmary jucigment and the
preliminary injunction Order be vacated, then
any future application by plaintiffs to holid
their worship services at P.5. 1% or any cther
school will be denied.

Letter from Lisa Grumet to Jordan Lorence and Joseph Infranco
(August, 17, 2005).

On March 18, 2005, the parties were granted permission to
crosgs-move for summary judgment, and they have dengs so. Amicus
riefs were filed by the United States in support of Plaintiffs’
motion and by The Association of the Har of the City of New York

in support of Defendants’ motion. In addition, Agudath Israel of

*“p1l, Rule 56.1 Stmt.” refers to Plaintiffs’ Local Rule 56.1
Statement of Material Facts dated april £, 2005.

11
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Americs previously filed an amicus brief in suppors of
Plaintiffs’ position.

Plaintiffs seek to convert the July 2002 preliminary

injunction into a permanent injunction by way of their moticn for
summary judgment and contend that the present SOP § 5.11 {2005}
{“"Present BCP § &,117) is ungonstitutrional in the same manner as
was Lhe Enjoinsd 308,

Pefendants argue that their refusal to rent space to
FPlaintiffs for Sunday morning meetisngs does not viclate
Plaintiffs’ First Amendment rights and rhat, even Lf such refusal
infringes on the First Amendment rights of Plaintiffs, the

infringement 1s necessary so0 that Defendants can avoid a

viplation of the Establishment Clause.

DLECUSE TGN

T. Summary Judoment Standard and Record

Summary Sudgment 1$ appropriate when the pleadings,
depositions, interrogatories, admissions, and affidavits

demongtrate that Thers are noe genuine lssuss of material fact in

dispute and thalb one party is entitled Lo Judoment as a matter of

i

law, Fed., B. Civ. P. 88i{c); Celiotex Corp, v, Carra+tr. 477 i1,8,

317, 322 {18EB¢}. Because summary jSudgrent ssarches the record,

Bavway Ref, o, v Omeoenatad Mete & Tracding & G, 215 F.234 214,

228 1Z2d Clyr. 2000, the affidaviits submitted on the praeliminary

injuneiion motion alse may be considered. YiIA] party opposing a

12
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properly supporfed motion for summary judgment may not rest upon
the mere allegations or denials of his pleading, but must set
forth specifiic facts showing that there is a genuine issue for

trial.” Andezson v. Liberty Lobbv, Inc., 477 U.S. z242, 258

{1%86) . “PFactual disputes that are irrelevant or unneressary”

W

cannot defeat a motion for summary Sudgment., Id. at 248. ALl

ampplgulties must be resclved, and all reasonable inferences

drawn, against the moving party. See Matsushita Elec. Indus. Co.

V.. 2epith Radio Corp., 475 U.S. 874, 587 (19867 iciting United

[#a1

States v, Diepoid, JInc., 369 U.3. 54, 655 {1982)). dOnly if it

is apparent that ne rational finder of fact “could find in favor
of the nonmoving party because the evidence to support its case

iz so slignht™ should summary judgment be granted. Gallo v,

115

Prudentiz] Residential Servs,, Ltd., Plerip, 22 P.3d4 121%, 1224

{2d Cilr. 1924;.

I note at the outset that despite Defendants’ repeated
urgang that the facts have changed since the preliminary
injunction was entered, the record reflects otherwise. The
record is larger, but much of the materisal submitied is
speculative, ihat 1s, ssed on what might {or might noit} happen

in the future., For ezample, Defondants centend that disclaimers

ave difficult to enforce and people “who are not part cf a

o

i

congregation may hawe gonitact wiith congregation members . . L,

pef. Mem. in Support at 19° (emphasis added); “worship in schools

"Def. Mem. in Support” refers to Defendants’ Memorandum of
{conhinued. ..}
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can pe highly visible . . ., 7 Def. Mem. in Support at 21
femphasis added;; “community members may hold school officials

responsible for the congregation’s actions . . .," Def. Mem. in

r
SBuppoert at 2t (emphasis added). Much of the material in the now-
larger record alsoe is irrelevant to the issues at hand. For

erxample, at oral argument, Defendants’ counsel starved:

The situation we have here is based on the
Past twe to Lhree vears, Most of the groups
that we knew have coome in after the Second
Tircuit decision, and plaintiffs themselves
have expressed an interest in having churches
in all 1,200 ¢f the ciny’s public schools.
They have taliked about the Smoortance of this
for church planting and for establishing new
ohureles

=3
L
452
L
N
P
;
L4
B
4

6% (emphasis addsd; .,

|43]

I am unable to appreciate tha legal relevance of

FPlaintiffs’ statements about church planting and establishin

w
b

divional churches operating out of schools in the future. Just

as the Suprems Court did in Good News Clobk, I lock past any

labels, gee 533 U.S8. at 112, n.4 {“Regardless of the label
Jusrice Slouter] wishes Lo use, what matters 18 the substance of
the Club’s activities . . . .7} and motivations. Instead, I lock
Lo the substanne of ths Church’s activities which, it is

undisputed, consizt of: “{1} zinging of songs and hymns toe honor

]

,..continued)
Law in Support of thelr Motion for Summary Judgment dated April
1%, 2605,
¥

fwpr * refers to the transcript of the oral argument held on
August 11, 2005,

ok
b
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and praise the Lord Jesus Christ, {2} teaching and preaching from
the Bible, (3 sharing of testimonies from people attending the
meeting, {4} fellowship and social interaction with osthers, (53
celeprating the Lord’ s supper {communion), in which the menbers
share Dread and grape juice which reminds them of the body and
ploced of Christ given to them on the Cross,” P1. Rule 56.1 Stms.
§ 44 {oiting Firsvy Affidavit of Hebert Hall, sworn to on December
13, 2401, 99 3-4 {"PFirsr Hall AFff.";3, the same activities that
were propessd at the preliminary iniuncticn stage. Thus, with
the exception of the modification of Endoined S0P § 5.11, which
lg diznussed below, the record appears to be substantially the
same as it was at the preliminary injunction stage. Although not
dispositive, I note that the parties concade that there are no

material facts in dispute, Tr. &:12-7:20.

Ir. Frees Svesch

A. The Forum
The first step in analyzing the constitutlionality of a
state’s restriction on private spesech in & public forum is o

determine the nature of the forum. Good News Club, B33 U.S5. at

106 i{citing Perry Edue, Ass’n. v, PFeryy Local Bducators’ Rhss’n.,

L
L
L3

i3
Ll

Ll
~k

440 , 44 §193833). In Bronx I, the Court of Appeals

confirmed that the HBoard had c¢reated a limited public forum by

rasrricting access to school bulildings to certain spsakers and

i

subjects. 127 ¥.34 at 212, 214, W®While Plaintiffs srgue that the
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Board has created an open or designated forum, P1. Br. 18-18,7
the Board argues that Flalntiffs are precluded from relitigating
the issue of the type of forum created by the Board, sge Def.
Mem. in Suppcert at 4,

Just like the facts regarding Plaintiffs’ aptivities
during their Sunday meetings, the facts supporting the Court’s
characterization of che forum opened by the Board as a limited
public forum have not changed.® The Board continues to offer
senoold space for use by stedent and community groups, permitting
Ysoclal, civice and recreational meetings and entertainments, and

other uses paertaining to the welfare of the community. so long as

""Pl. Br.” refers to Plaintiffs’ Brief in Support of Motion
for Summery Judgment dated April 8, 2005,

‘mefendants argue that the individual school at issue, here
.S, 206B that plaintiffs applied to use or P.3. 1% which they
avtually use, 1is the appropriste forum to be oonsidered, not the
School District or the City., E.g., Tr. 14:23; 181 1~12; 22:4=-%,
While each schocol haa its own students within a geographic
boeundary, the proxinity of schools €0 each other within the CTity
certainly maksas other schools relesvant to the present analvsis.
Ty, 3G:21-23 {("iwlithin 1.% miles of P, 8, 15 . . . there zre 149
schocls avallable.”i . The policiss at issus are ths pelicies of
che Peard applicable citywids. Compl. 49 3, 20. Permits are
applied for and ultimately issued by the Board based on Lnocse
citywide policies. Grumet Decl., BEx., F. Also, Defendants do not
seem Lo suguest that the Board' s policy should be litigated on a
school~py-school basis (or that the policy differs from wne
school to another) and, indeed, Defendants have subnitted
gitywide data in support of thelr moticon in addition to anecdotal
data relating te schocls other than P.S. 15, ¥While consideration
of evidence relating toe individoal scheols, including but not
limited to M.Z. 2068 and P.5. 15, 1s appropriate, cabining
consideration only to & singles school i nort appropriate.  Thus,
7 also have considered clitywide evidence. Whether limited to
svidence as to M.S. Z08B or P.E. 15 or expanded to evidence of
citywide statistics, there is no guestlon that the forum opened
Ly the Board is a limited pupblic forum,

1%
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these uses are non-exclusive and open to the public.” Bronx I,

331 F.3d at 354 gee S0P 5.6.2. Accordingly, there is no reason

to depart from the prior holding that the RBoard has established a
limited public forum.

B, Yiewnsint Discriminartion

It i3 well established that in a limited public Forum

such as tLhat presented hers, the Board may not impose

regrricotions on private speech that discriminate on the basis of

viewpoint. Good News Club, 533 U.3. at 106~07 {(citing Rosenberger

%

v, Regroy & Viagivors of Univ, of Va., B18 UG.8. B1G, #23% {1ea%yy,

Beferdants’ pertinacious argument that Present S0P & B.11 tand
Defendants’ pricr exclusion of Flaintiffs pursuant to Eniecined
S0P & §.11) does not amount to unconstitutional viewpolnt
discrimination is astonishing in light of the Supreme Court’s

clear holding in Good News Club. 533 U.5. at 112 (M [8]peech

discussing otherwise permissible subjects cannot be excluded from

a limized public forum on the ground thst the sub’ect is
discussed from a yeligious viewpoint.”). The Court squarsly held

rhat “teachiing] soral lessons from a Christian perspechive
through live stoyvielling and praver,” id. ab 110, characrevized
by the Court of Appeals as “guinrtessentially religicus,” 202 F.3d
at 510, and by Jdustlice Soutsr as "an evangelloal servics of

worship, ™ 533 .5, at 138 {Scuter, J., disszenting}, also may

-y

constitute “the teaching of morals and character development from
a particular viewpolint,” id. at 111. The Supreme Court in Good

News Club expressly found that “the Club’s acuivities do not

17
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constitute mere religious worship, divorced from any teaching of
moral values.” Id. at 112 n.4. Thus, the Supreme Court
“conclude [d] that Milford’s exclusion of the Club from use of the
school . . . constitutes impermissible viewpolnt discrimination.”
Id. at 112. In Bronx III, the Court of Appeals “f[oulnd no
principled basis upon which to distinguish the activities set out

by the Supreme Court in Good News Club from the activities that

the Bronx Household of Faith has proposed for its Sunday meetings

at Middle Schocl 206B,” Bronx IITI, 331 F.3d at 354,° and, as

’The Court of Appeals’ discussion on this topic in Bronx ITI
is as follows:

We find no principled basis upon which to
distinguish the activities set out by the
Supreme Court in Good News Club from the
activities that the Bronx Household of Faith
has proposed for its Sunday meetings at Middle
School 206B. Like the Good News Club
meetings, the Sunday morning meetings of the
church combine preaching and teaching with
such “quintessentially religious” elements as
prayer, the singing of Christian songs, and
COmMMUILon. The church’s Sunday morning
meetings also encompass secular elements, for
instance, a fellowship meal during which
church members may talk abcocut their problems
and needs. On these facts, it cannot be said
that the meetings of the Bronx Household of
Faith «constitute only religiocus worship,
separate and apart from any teaching of moral
values. 533 U.S. at 112 n.4.

Because the Board of Education has authorized
other groups, like scout groups, to undertake
the teaching of morals and character
development on school premises, there is a
substantial likelihood that plaintiffs would
be able to demonstrate that the Board cannct
exclude, under Supreme Court precedent, the
church from school premises on the ground that
the church approaches the same subject from a

(continued...)

18
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noted above, the activities proposed are the activities actually
undercaken. The Sunday scrlivities of the Church do not fall
wikhin a saparate category of spesech, are not “mere religious
worship,” %33 U.8. at 112 n.4, and, accordingly, may not
constitutionally be prohibited from the limited public forum the
Board has established,

efendants argue that I should define the nature of the
expression engaged in by the Bronx Housenold on Sundays nct based
on the desoriptions ¢f the substance of the acgtivities in the
racord but by relving on the Church members’ charvagterization of
their activities as “services.” Dei. Menm. 1in Support at 10. as I
held at the prellminary injunction stage, this argument is

preciuded by Gpoed News Cluk. Breomx 12, Z<¢6 ¥. Supp, 2d at 416,

The maicrity in Gopd News Liub respondsd to Justice Souter’s

[ B

5

]
b

characterizaticn of the Club’s activitles as Tan evange

"Regardless of the label Justice

LR

service of worship” by saying
S{outer] wishes to use, what maiters is Lhe substance of the

club’s activities, which we conclude are materially

%...continued)

religious viewpeint. Additionally, the
defendants’ scheol bullding use policy permits
social, civic and recreational neetings and
entertainments, and other uses pertaining Lo
the welfare of the community, 0 long as these
uses are non-exclusive and open to the public.
Therefore, there is a substantial likelihood
that plaintiffs would be able to demonsirate
that the defendants cannot bar the chuzch’s
proposed  acrtivities without engaging in
unconstituticonal viewpoint discriminabtion.

-

Eropny 11D, 331 F.3d at 354,

o
[t
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indistinguishable from the activities in Lamb’s Chapel anc

rogenberder.” Good News Cipb, 533 U.&, at 112 n.4. Accordinglv,

Defendants’ evidence regarding labels applied to Plaintiffs?
activities is irrelevant. As noted above, the substance of the
Church’s activities remains the same 2s 1t was ab the preliminary
injunction phaser singing songs and hyvmns: teaching from the
Bikle; sharing testimonies from people in attendance;
soclalizing: eating; engsging in prayer; and communion. Bronx 11,
22¢ F. Supp. 2d at 414; P1. Rule 56.1 Stmit. 9 44; First Hall BREf.
$9 3-4. The record is clear that Plaintiffs are not engaged in
"mere religicus worship, divorced from any teaoning of moral

values.” Sse Good Hews Clup, 533 U.8. at 112 n.4. Accordingly, I

cannot adopt a conclusion contrary Lo that rsached in Sood News

Clubk and Bronx IL1Il, wiz., Plaintiffs seek to continue using the

r

"()

g

School to engage in activities that, while in part
guintessentially religious, amouni to the teaching of moral
valuss from a religicus viewpolint. Defendants’ discrimination
against Plaintiffs on the basis of this religicus viewpoint I1s,
therefore, & violatlion of Plaintiffs’ FPirst Amendnment rights.

171, The Fostablishment Cilause

i

Nefendants attampt to excuse thelr viewpoelint
dizsorimination by arguing that it 18 necessary Lo avoid the kind
of excessive entanglement that viclates the Establishment Clause,
g

Ses Def. Mem. in Support at 23; Tr. 11:23-12:3. However, the

-

Estaplishment Clause is not viglated where the policy at issue

et
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hag a secular purpose, and does not, in its principal or primary
effect, advance or inhibit religion or foster an excessive

government entangliement with religion. Widmar wv. Vincent, 454

U.5. 263, 271 (1981) (citing Lewmon v. Xurtzman, 403 1.5, &02,

6la2~13 (1973},

AL Saculary Purogme

The policles of the Board regulating the use of school

space are aset out in its B0Ps and are clearly secular in purpose.

WP
[
ket

5CT provides: “The primary use of school premisses must he
for Beard of Educatlion programs and activities.” Grumet Decl.,
Ex. &.%% Similarly, SOF § 5.5 provides: “after Board of
Education programs and activitien, prefersnce will be given to
use «f scheol premises for community, youth and adult group
acotivities.” Zrumet Decl., Ex. A. 50P £ 2.¢.2 allows sachool
praemises to e used Y[ flor holding social, clvic and recreational
meetings and entertfainments, and other uses pertaining to the
welfare of the community; but such uses shall be non-exclusgive
znd open to the general public.” Grumet Decl., Ex. A,

The poligies are neutral toward religion. The object of
the Board guite clearly is to provide a forum for Beard programs
and activities and for students and community members to engage

in & varieity of gsccial, oivie, recreational, and enterfainment

activities and “obther uses pertaining to the walfare of {he

Pegrumet Decl.” vefers to the Declaration of Lisa Grumet,
dated April 11, 20405, in zupport of Defendants’ motion for
summary judgment.

21
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community.” SOP § 5.6.2. The policies of the Board are, by any
reaqing, secular in their purpose,

B, Primary or Principal Effent

The primary or principal effect of allowing the Church o

meet in P.8, 15 i3 ascertalined by asking “whether an oblective

2

observer, acguainted with the text, legislative history, and

I

implementation of the [S0F allowing community groups to use the

Schoeoll], would percelve 1t as a state endorsement of” religion.

H
w{d

Santa Fe Indep, Sch, piat. v, Doe, 530G .85, 230, 208 (2000y.

Similar to the concept of the reasconable person in toent law, Lhe

Ft

reasconable cobhsepver spoken of freguently by Justige O Conngy In
this gontext must be deemed “aware of the history and context of
the community and forum”™ and must “rec¢ognize the distinction

between speech the government supports and speech that it mersly

allows in a place that traditicenally has been open to a range of

private speakers.” {apitol Savare Review & Advisory RBd. v,
Pinatte, S15% U.85, 753, 780, 782 {1895) (C’'Conncr, J.,

concurring); gee also ElXK Grove Unified Sch, Disr., v, Newdow, 542

AN

1,8, 1, &% (2004) iMthe relevant viewpoint is that of a
reasonable observer, funlly cognizant ¢f the history, ublgulity,
and context of the practice in gquestion”) (0" Connor, J.,

concurying): Blewskl v, Cirty of Syracuse, 122 F.3d 51, 54 (Zd

Cir. 19871. ‘'The Supreme Court has recently cautioned that “the

world is not made brand new every morning.” MoCreary County, Ky,

v. ACLY of Xy., 125 &. Ct. 2722, 2136 (2005). TiRlmascnable

chservers have reasonable memcories, and {the Court’s] precedents

22
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seasibly forbid an cbhserver “to turn a blind eyve Lo the cantext
in which [{the Church’s use of the School] arose.’” Id. at 2737
{quoting Banta Fe, 530 U.5. at 315).
Aere, a resasonable observer of Plaeintiffs? activities
would observe the following undisputed facrg:

1

1. the School space ig offered to all student and community

6

ar clagses are not in sessicn:

o

groups only when ragul
2. after giving preferance to “Board of Education Programs
and activities,” the School is available for Toommunity,

yvouth and adulf group activities” on a first-come firste

served basis, 80P 8 5.5; sge Daf. Reply Mem. at 2 n.32;
3. the Plaintiffs’ activities take place only on Bunday

3
3

mornings when classes are not in sessi

4, not only does the Board not endorse Blaintiffs’
activities, but it has actively opposed them for cless o
a decade;

5. gmployees of the Schoocl do not attend Plaintiffs’
activities in their official capacities;!

6. like other groups using the Schoel, Plaintiffs engage in

ritual, storytelling, teaching of character and morals,

eating, socializing, recreation and “other uses

"Although Defendants note that & parent from P.S. 89 is the
main Pastoar ab Mosaic, a chureh that meets in PLE. 8%, thars is
no Lndication that he does so in any oapagliy other than as a
membay of the community, viz., net in any officisl, Board of
Bducation capaciry, see Declaration of Thomas Goodkind dated
April 1%, 2003 {("Goodkind Decl.”}), and there 1s no evidence
suggesting that any specizali sitention 18 drawn o the
coincidental connection.

A
¥
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pertaining to the welfare of the communilty,” SOFP § 5.6.2

Broax II, 728 F. Supp. 24 at

=%

1

sch

-
r

7. Plaintif{fs’ meetings are non-exclusive and open to the
public; and
g. Defendants regquire groups using sohools to inciude on all

puslic notices angd other matevials that mention th
school’s name or address a disclaimer neting that the
activity i not sponsored by the Board and that rhe views
ot the sponscring <rganization do not necessarily reflect

those of the Board, Farina Decl. 9 20 and Ex. A.M

]
il

288 also Brony 11, 226 F. Supp. 24 at 425-2¢ (similar findings

the preiiminary injunction stagel. On these undispurted facts,

.

b

the reasonabie observer would conclude that Plaintiffs’ meetings
conatitute speech that the Board merely allows, under protest, in
# forum where other groups engage in similar speech and that the
principal effect is neutrality toward religlion. allowing
Plaintiffs’ spesch does not advance or inhibit religion but
merely allows it on Lhe same neutral basis as similar speech in
the same {orum,

Defendants have argued that thelr policies respond to the
cemplaints about Plaintiffs’ speech from members of the puslic.
The Supreme Court has ruled, howewver, that the government may not
wse the opposition of listensrs-—-the “heckler’s vete”--to silence

unpopular speakers or to exclude them from a feorum. “Listeners’

Beparinas Decl.” refers to the Declaration of Qarmen FParina
dated Ropril 7, 2605,

24
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reaction to spesch 1s not 4 content-neutral basis for regulation.
Speech cannot be fipancially burdened, any more than it gan be
punished or banned, simply Decause it might offend a hostile

mob.” Foxsyih County, Gz, v. Hationallst Movement, 505 D.g. 123,

134-35 {1982) {citations omitted). Indeed, it is the unpopular
speech that generally needs protectlicon, nob popular speech, Ses,

e.g., Dhild Bvanceliism Feligwship ¢f MHew Jersey, Inc. v, Stafford

Two. Sch. Dist., 386 F.3dg 514, 527 (3d Cir. 2004) (“To exclude a

group simply because it 1s controversial or divisive 1s viewpoint
digcrimination. A group is controversial or divisive because
some Ltake 1ssue with its viewpoint.”) {(Alito, J.i}.

The Supreme Court aiso rejected the “heckler’s veto” to

censor private religlious speakers from a forum where supposedly

impressionakle vouth are present, writing: “He decline te employ
Establishment Clause jurisprudence using a modified hecklsr’s

veto, in which a group’s religicus activity can be proscribed on
the kasis of what the voungest members of the audience might

misperceive.” Good News Cluk, 533 U.S. at 119 {citing Capitol

Sguare, 515 U.3. at 773-80) lewphasis added}. Despite this olear
suthority, Defendants contend that the child who happens to be at
or pear ¥.8. 15 on a Sunday when the Church is using space in
smat school is the reasconable observer whose assezsment is
ralovant o the Bstablishment Clausse analysis. g€, ©.8.»

Condkind Decl. at 3.'° This argument is squarely precluded by

e

Be1 krow from conversaticons I have had with my younger
{contimied...}

i\\
LN
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the Supreme Court’s holding in Good News Club, 533 U.S. at 119,

and its pricr discussions of the reasonable observer, see, ©.49.,

[ 8]

Capitol Sguares, 51i% 1,

- at 75 {ferroneous conclusions do not
count”™y .,

Pefendants also rely on an incident where children on
their lunch period entered the public park across the streoet from

M,

Ly

- 51 and received hot chocwlate from members of the Sovereign
Grace City Chureh who had szet uve a tent in the park and who
handed the cnlldren pamphlets and informed them that their church
“m@ets in your school.” Tr. 9:11-18; szee Declaration of Gail
Rosenkerg dated April 7, 2005 (MRosenberg Decl.”). This
encounteyr is lrrelevant; the speech of adulis in & public park
directed toward children in & public park has no bearing on the
Schocol Beard’ s alleged endorsement «f religisn., Ia any event,
thosze expressing their discemfort at that church’s meeting in

M.8. 51 are not the reasonalle cbhservers contemplated by the

3

Supreme Court but rathsr uninformed cbsexvers whose Tarroneous

conclusions do not count.” Capitol Seuare, 51% U.3. at 765%; gee,

.., Rosenperg Decl. & Peclaration of Danisl R, Schaffer dated

March 25, 2005. In any event, “even if [I] were to inguilre into

¥ . continued)
daughter that she assoclates Mosaic [a church that meets in P.35,
89,7 with P.5. 89, and is confusad by the relationship betwesn
the Church and the Schosl. The maln Pastor at Mosalo 13 a8 parent
ar P.S. 89, whe ny daughter has seen in the School and at School
events as a parent. For her, 1t is unclear where her Schocl ends
and the Church begins. 1 also know from my conversations with
her that, in addition to being confused, she feels uncomfortable
apout the relationship between the Church and the Bchool because
my family doeg not share the Church’s religicus peliefs.”

2

Lo}
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the minds of schoolchildren in this case, (7] cannot say the
danger that children would misperceive the endorsement of
religion is any greater than the danger that they would perceive
a hostility toward the religious viewpoint if the [Churenh] were

excluded from the public forum.” Good News Club, 533 U.s.

at 118,

Defendants make nuch of the fact that the schools are
otherwise vcocuplied with regular classes and student activities on
Fridays and schoci~related groups on Saturdays. rendering tham
generally unavallable for religious groups that hold services or
religious instruction on Fridays and Saturdays For example, at
oral argument Defendants cited an incident whers “a Jewish group
that requested Lo use a Brooklyn high school Ior zervices on
Saturday was denied permission because of the school’s Saturday
academic programs,” Tr. 8:4; §5:20-22, as svidence that the forum
is not equally open for other religicus groups. This argument is
without nerit.

Firet, the Establishment Clause “mandates governmental
neutrality between religicon and religlon, and betwsesn religion
and neonreligion.” MoCreary, 125 8. <. at 2733 {gquoling Oer 5oL

v, Arkansas, 283 U.S. 97, 144 {(19683). Here, the Board s

application process is neutral toward religious and secular
groups: that the Church takes advantage of the neutral benefit
program to wse F.3. 15 on Sundays and that P.S. 1% 18 unavallable

for usze on most Fridavs and Satwurdavs is incidental. See Zeiman

v Simmons-Harris, 526 U.S. 63%, $35, £58% {(2002) {that 46 of &&

*

27
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private schools participating in woucher prégrams were religious
and %6% of wvoucher students were atiending religious schools did
nor render peutral program unconstitutional) . Second, whare 3
school 1s a limitved public forum “available for use by groups
presenting any viewpnint,” there is no Establishment Clause

violation merely becauss only groups with religicus viewpoints

have =zought to use the forum. Sood News Club, 533 9.8, at 119

n. %, Y{ITt does not follow that a statute violates the
Estaplishment Clguse kecause it ‘happens to aoincide or harmonize

with the tenets of some or all religicns.’” Harris v. McRae, 448

U8, 287, 319 (1980) {citing McGowan v, Maryland, 2686 U.3. 4720,

442 {18633,
At oral argument, Defendants emphasized the conpern

raised by Justice OfConnor in {apitol Sguare fhat a forum may

become so dominated by & private religious group “that a formal
policy ¢f equal access is transformed inte a demohstration of

approval.” Lapitepl Square, 315 U.S, at 777 (O’ Connor, J.,
SR

concurring’ {Citing Widmay, 454 U.S. at 27%). Here, howeveyr, as
noted above, Defendants have not identified any evidence of such
dominaticen--either in P.3, 15, in the School Distyrict, or in the
City. Indeed, according o the Board, Def. Mem. in Opp. at

16, 9,804 non-government, non-constructlon contractor permits

wera issued for use of school property in the 2003-2004 school

*

“emef. Mem. in Opp.” refers to Defendants’ Memorandum of Law
in Oppusition to Plaintiffs’ Motion for Summary Judgrent and in
Further Bupport of their Motion for Summary Judgment dated May
10, 2045,
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year. By comparison, in the 2004-2005 school vear, approximately
Y23 congregations held regular worship services in public
schools.” Def, 56.1 Stmt, 9 57.% Only 13 congregacions have
helid services in a school for more than one vear, and three,
including Bronx Household, have held worship services feor more
than two years on Sundays. Def. 56.1 Stnt. 4 38. In comparison,
as of February 2005 for the 2004-2005 school vear, “school-
sponsored” activities occur in approximately 300 school bulildings
o Sundays, 450 buildings on ¥riday nights, and 800 school

puildings on Saturdays. Def. %6.1 Suwt. 9 7. By any measure, the

{1
L

ta reflecling the use by religlious congregations of

Iy

t

scheols cannot be desmed dominant in the Lapitol Sguare sense.,

i

And even i1f a religious crganlzation such as Bronx Housshold
were, undsy some measure, congidered the “dominant” user
numerically, the later Zelman case suggests that that is
“irrelevant” to establishing a Pigrst Amendment violation. See
Zelman, 536 U.S. a2t €58 (Mwe have recently found it irrelevant
gven to the constitutionality of a direct aid program that a vast

majority of program benefits went to religious schools”) {citing

(%41

21 U.8. 2043, 229 {1%97)).

$—i

Aoostini v, Felton,

It is of no moment that organizations serving ¢hildren may
meet on school premises abt the gsame time ag the Church and that

some children micht thereby bhsoome aware of the religious nature

i

33 U.S. at 11E

iad

in

of the Church’s activities, See Good News Club,

Prpef, 56.1 Stab.” refers %o Defendants’ Local Civil Rule
56.1 Starement of Undisputed Facts dated April 11, Z00b,

G

R
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{(“{Wle have never extended cur Fstablishment Clause jurisprudence
te foreclose private religious conduct during nenschocl hours
merely becauss it takes place on school premises where elementary
schoul children may be present.”). As noted abeve, the Supreme
Court has proscribed the use of 3z “medified heckler’s veto” to

exciude religicus speech from a public forum based on the

percaptions of the voungest sudiernce members. See Oood News Club,

533 U.&, at 119%9. Thus, the Board may net engage in
unconstitutional viewpoint discrimination to aveild the difficulty
perceived by the Board that might arise when private speakers in
a limited public forum espouse views and engage in religious
activities that engendey disc¢omfort amonyg obher members of the
community, elther ghiidren or adults. “bDealing with
misunderstandings--here, esducating the students in the meaning of
the Constlitution and the distinction between private speech and

F

public endarsement--is . . . what achools are for.” Hedges v,

Fauconda COmiby, Uni* Sch, Dist, Ne, 118, 9 ¥F.3d 1295, 12%% (7ih

rtam—t.

Cir. 19933,

It appeared ar oral srgument that some of Defendants’
Establishment Clause concerns stem not from the fact that
churches meet in schoosls but from the manner in which some
churches communicate the fact of their meeting to Lhe community
or from modifications made by churches $o school puiidings.
Examples of the problems Defendants identified at oral argument
include: at a PTA event in 2203, a churxch came and distributed

church literature and balloons, which had crosses on them, to the

LeF
fa]
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children in attendancs; & church advertises its services by
ibuting postcards, posting signs py the school, and mass
mailing. Tr. 10:1-18; gompare Declaration of Franois Rabinowitz
dated March 29, 200%, Ex, A {(postcard advertising Sovereign Grace
City Church (without disclaimer}), and Declaration of Veronica
Majiar dated April 11, 2005, Ex. B znd ¥ % {(banney in front of
P.S. 89 announcing “Mosalc Manhatitan [ths Chureh] meets here”d,
with Declaration of William Fraenkel, ¥sqg., dated April 11, 2005,
Ex. A (pestgard advertising Community Christian Church {(with
disclaimer: “This activity i3 not sponsored nor [(sic! endorsed
by the New York City Depasrtment of Education. The views and
spinione expreasgsed by the sponscring organization do not

necessarily stéate or reflect those of the New Yorex City

Department of Bducation”));’® sse glge Declaration of Sandy Brawer
dated April &, 2005, 3% £, 4 {regarding aliegation that Christ
Tabarnaclie Church had installed a satellite disbh on the roof of
RBushwick High School without obtaining approval and had reguested
permission to install a8 T-1 line-~a high-speed internet
connection——within the schooll.

Tn each of rhese situations, however, any appearance of
endorsement can be minimized with neutral time, piace, and mannev

restrictions, for example, regulating use of banners or signs

MA@ set oub in the Farina Decl, 9 20 and Ex. A, thée BRoard
“requires that ocutside organizations include with materials that
mantion the school’s name a disclaimer that states that (the
Department of Education} does nol Sponsor or endporse the
crganization’s activities.)”
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outgide of the scheol, regquiring Board permission for permanent
installation of eguipment or alteration of puildings, or
enforcing disclaimer reguirements. After all, government “mav

inpose reascnable, conftent-neutral time, place, ©F manner

i

restrictions . . ., but it may regulate expressive pontern only
1T such a restriction is necessary, and narrowly drawn, to serve

a compelling state interest.” Capitol Sguare, 51% U.S. at 761.

In soum, on this record, the undisputed facts demonstrate
that permitting the Church te meet in P.3S. 88 naither advances
nor dinhibits religion.

O, Ercesstvyve Eptsngiament

Finally, because S0P § 5.11 reguires the Board ro identify
“religious services” (Bnjoined 3CP § 5.11} or “religious worship
services” {(Fresent BOP § .11}, the Board’s policy fosters an
excessive government entanglement with religion. Just as the
dissent did in Widmar, Defendants’ policies “seem({] Lo attempt 2

diztinetion between the kinds of religicus speech explicitly

14

protected by [the Bupreme Court’s] cases and a new class of

raeligiocus ‘spesch [acts]’ constituting ‘worship.’” Widmar, 454

[£4]

.58, at 270 n.6 (citation omitted). The Wicmar Court explicitly

rejected that distinction, concluding that there is no
“intelligible content” or other basis to determine when “'singlng
s, reading scoripiture, and teaching oiblical prisciples,’
ceaze to be ‘singing, teaching, and reading,’ -—all apparently

forms of ‘speech,’ despite their religicus supiect matier-—and

become unprotected ‘worship.’” Id. {citation omitbted). “The fact
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1% that the line which separates the secular from the sectarian

in American 1ife 1s elusive.” Sch. Disr, of Abington Twp., Pa. v,

Y]

Schempn, 374 U.5., 203, 2

1 {1983} (Brennan, J., concurring). No
iitmus test can be applisd to determine when worship ends and

whern religlous teaching or instruction begins. And the Supreme

Court express.y has “net excliuded from free-spesch protections

» o+ «oatte of worship.” Capitol Square, 515 U.8. at 760, Thus,

the distinction Defendants seek to make in both Enjcined and
Present SOP § S.11 between constitnticonally protected spesch
relating vo religion and a separate, different-in-kind category
cf unprotected speech or speech acts called “worship” has besn
expressly rejected by the Supreme Court,

Even if the Board {and, irevitably, ths courts} were
competent to parse through hymns, verses, bteaching, and ritual to

eparate “mere worship” from the teaching of character and

el

morals, doing so would regumire government actors fo sorutinize
and dissect religiocus practice and dectrine, leading to a level
of government Invelvement in religicus matters that offends the

First Amendment principles Defendants suppoesedly seek to honor.

In Widmar, after cbserving that the distinotion babtween religious

worship ang protected religicus speech lacked "inteliligible
content,” the Court stated that even were such a distinction
possible, it would violate the non-entanglement prong of the
Fstablishment Clause

Merely to draw the distinction would reguire

rhe vniversityv--and cltimately the courts--uo
inguire intc the significance of woras and
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An

practices to different religicus faiths, and
in varying circunstances by the szame faith.
Such inguiries would tend inevitably to
entangle the State with religion in a manner
forbidden by our cases,

454 U.8. at 270 n.6; gee also Sood News Cluh, 533 0.8, ar 127

{Scalia, J., congurring! (even if “courts {and other government
officizals) were competent, applying the distinction would require
state monitoring of private, rellgicus speéech with a degree of
pervasivensss that we have previcusly found unacoeptable”)

(citing Rosenberger, 515 U.S. at 844-4¢).°7 As Justice Souter

explained in his concurring opinion in Lee v, Weisman, I <can

hardly imagine a subdect less amenable to the competence of the
federal duediciary, or more deliberately to be avoided where

-

, Glo—-17

~nd

possiblie” than “comparative theology.” 505 U.5. &7

{19%22) {Souter, J., concurring).

17+

in Rosspberger, the Court concluded that the Univers:ty’'s
denial of funding for a student-run Christian public policy
magazine constituted viewpoint discrimination. The Court held
that government actors’ parsing raliglous expression implicated
both the Free Speech Clause and the Establishment Clause:

[t1he viewpoint discrimination inherent in the
University’s regulation reqguired public
affipials  to  scan  angd  interpret student
publications to discern helr underlying
philosophic assumptions regpecting religicus
theory and belief. That course of action was
a denial of the right of free speech and would
risk fostering a pervasive hias or hostility
re religion, which courld undermine the very
peutrality the Establishment Clause regquires.

51% U.5. at 845-4%,

Lad
sy
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Here, the Board’s 80P § £.11, both Enjoined and Present,
reguires it to distinguish “religious services” (Enioined SOF

§ 5.11y and “religious worship services” {Present 802 € §.11)

from the teaching of character and merals from a religious

viewpoint as described in Good News Ciub. Undertaking that

digtinciion would entangle state actors with religion by
requiring them “ito dissect and categorize the substance of
plaintifis’ speech during thelr four-hour mesting and determine,
inter alia, ‘when “singing hymnsg, reading scripture, and teaching
piclical principles” ceases to be “singing, teaching, and reading”

. . . and become unprotected “worship.”’” Brorx I3, 226 F. Supp.

20 at 424 {guoting Widmzr, 4854 U.S. at 270 n.6); spe Walz v, Tax

Comm'n of the City of New York, 3%7 U.8. 864, o758 (1970)

fexcesgive entanglement may result when the involvement bhetween

9 Y
government and religion “is a continuing one calling for oificial
and continuing surveillance”}. Such excessive sntanglement i

nffensive to the Constitution.

V. The Mew Polioy

As noted above, the Roard adopted its Present S0P & 5.11:

No permit shall be granted for tne purpose
holding religicns wership  aervices,
otherwise using & scheool as  a nouse
worship. Permits may be granted to religic
clups For students that are sponsorsd Dy
cutside organizations and otherwise satisfy
the reguirements of this chapter on the sam2
basis that they are granted to other clubs for
students thabt arse sponsored by ocubtside
organlrations.

OO

<
oty by b

o

[
in
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PL. Rule 56.1 Stmt. % 53. The Board is gquite candid in
acknowledging its intent <o “reinstitute =z policy that would
prevent any congregation from using a public school for its
worship services.” Def., Mem. in Support at 8. Recognizing the

holding of Ggoed News Club, based as it was on a similar policy

grounded on the same state statute upon which the Board’s S0Ps

ars based, Goed News Club, 533 U.3. at 102 {schoocl board pelicy

&3

ased on N.Y. Bduc. Law § 414 {(McKinney 2000: and providing that

&
it]

o

district residents may use the schoosl for, inter alia, ™‘aocial,

civioc and recreational meetings and entertalinment events, and
othar uses pertaining Lo the welfare of the communicy’”), the
Board s Present S0P § 5,11 expressly permits religicus clubs for
studentz. YThe Bosard argues that the distinction the Present 50P
% %.11 s=eks to draw between student religicus speech and non-
student religicus apeeah is permitied based on the identity of
the speaker, citing Widmar. Def. Mem., in Support at 9; Def, Mem.
in Cpp. at 5-10.Y% At oral argument, counsel for the Board
acknowiedyged that the policy was ciarified “in ordsr to make

-

egy that we arg--we are gomplyving with the Googd News Ciub

Pnefendants imply that groups like FPlaintiffs’ might crowd
out other activitlies, e.g., "If [Pllaintiffs’ reasoning sitould
ropcome ilaw, scohool officials would have no abllity Lo resesrve
schocl space for, oy give preference to, after school programs

for children attengding the schoel.” bDef. Mem. in Opp. at 5.
First, there is no evidence in the record of the activities of
groups like Flaintiffs’ crowding cut other actiwvities. Second,
the remedy for such crowding out, were it t¢ occurn, 1ls noet o ban
speech from a religlous viewpoint bubt to amend the 50Ps 10 Create
a neutral distinction based on the speaksr, e.g., Board
activities given first preference, student activities next,
community activities next, sto.
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decision.” Tr. 6§:2-3. When asked whether the policy refleots

the facts of Gpeod Hews Club but not the principles, counsel

respornded, “We tLhink that this i1s consistent with the principle

of the Good News Club, which is that when yvou have different

student groups, ag yvou have in the Good Hews Club, that are

meeting, that you need to allow religious student groups also.

We think that this is something different.? Tr. £6:6~10. This

approach suffers from several infirmities.

First, the Board has alreszdy distinguished between and
among speakers. As set out in Bronx I, S0P § 5.3 provides that
“itihe primary use of school premises must be for Board of
Education programs and activities.” Z26 F. Supp. 24 at 40%. SGP
% 5.5 then provides that "{alfter Beoard of EBducation prograns and
activities, vrefersnce wilil be given to use of school premisas

cr community, youth and adult group activities,” Id, There is
ng separate category for “student” activitigs., Thus, the neutral
Board policy already provides for preference to Board of
Education mrograms and activitises followed by community, youth
and adult group activities., The Beoard’s Pregent S0P § 5,11
permits “religious clubs for stedents that are sponsored b
cutside organizations,” that is, non-Beard of FEducation programs
and activities, but prohibits “holding worship services”™ or using
& schoeal as a “house of worship,” presunably events also

irnvolving community speakers., Under S0P §% 5.5 and 5.3, however,
these non-Board of Fducation activities are abt the same level of

priorivy, viz., bkehind Board of Bdugatricon~gponsored programs and

37




Case 1:01-cv-08598-LAP Document 84 Filed 11/18/05 Page 38 of 40

activities. Thus, the Present SOF, as explained by Defendants,
is inceonsistent with S0P §§ 5.3 and 5.5,

second, the principles of Good News Club instruct that if

community groups teach character and morals or engayge in other
socLal, educational, or recreational activities for the benefit
of the community, other community groups like Plaintiffs must he
permitted to do so from a religious perspective. The new ol icy,
zs interpreted by Defendants, woeuld not do 50, but instead would
treat Plaintiffs’ speech differently from similar speech of cther
compunliiy groups based on religious perspective and thus is

inconsistent with Good Hews Clubh,

Third, just as in Mglreary, 12% 3. Ct. at 2722, a
reasonable observer cognizant of the history of this matter would
recognize the Board’s new policy as a post hoo attempi Lo avoid
the prior heldings in this case and the holding in Goond News
Clap. Having noet “turniedl s blind eye to the context in which
fthe Board's Enjoined S0P § £.117 arose,” MgCrearv, 125 8. Ct. at

2737, the reascgnable observer would recognize that the Beoard's

new policy attempts, yet again, to prohibit the tsaching of

bt

character and morals from a religious viewpoint, clzarly

verpment attempt to prefer nonreligion over religion, id, at

it
o)

Bl

2733 {(™The touchstone for cur analysis is the principle that the

*Pirst Amendment mandates governmental neutrallify between . . .

reiigioen and nongeliglon.””;

Finally, even if the Board were permiltted te distinguish

among speakers in the manner Defendants Lnterpret Pressnt S0P

Lk
on
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§ 5.11 to reguire, the activities at issue here may not be

prefiibited because they are not "mere religiocus werahip, divorces

from any teaching of noral values.” See Good News Club, 533 0.8,
at 112,

Accordingly, I find unconstitutional the enforcement of
Fresent SOP § 5.11 to bar Plaintiffs from holding Sunday morning
me¢etings that include WOIShip in P.8. 15 or any other New York

City public school.
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CONCLUSION

For the foregoing reasons, Plaintiffs’ moticon for summary
tudgment [dki. no. 411 ig grantsd, and Defendants’ cross-motion
{dxt. no. 43} is denied., Defendants are permanently enijocined
frem enforcing Present 508 & 2.11 so ss to exclude Plaintiffis or
any other similariy situated individual from otherwise

permigsible after-school and weekend use of a New York City

public school. <Counsel shall confer and submit z proposed order,

S& ORDERED:

Dated: FNew York, Hew York
November 16, 7005

0utla B Fieeks

LORETTA A. PRESKA, U.S.D.J.
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