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:t:J\l Tit\: \AtJiiE'Kl bTJTT\3,3 DI.STP\l:CI (0\AP,\ FILED 
fOP,. TltE \J:t-sn.;t.G\ Or Nt:w MSUC.OUNITED STATES DISTRICT COURT 

ALBUQUERQUE, NEW MEXICO 

JUN 09 Z008 
:riMM 'f hi.J\l~ \..OW , 

PI a.I.Ntitt, 
MATTHEW J. DYKMAN 

No. C\J -07-l\1.?4 MV/~tf?K 

lJew.N\ex.lco Comrf\otJl':. 'D~f*·, eta\. 1 

D~f~clo.A.lh . 

MOTION fOP.. PfJP>T!Jtl Sl.AMN\MI( 'J\U)(,.fv\t:~T 

COME"S .Now P\r::o.',Nt+rf, "TiMMy K'pJ~\ow, ..p~"'o se. 1 OJvJ.. respedfuJ~ 
Mov-e-;~~ Co~A"tto ervtera. po.Aictl .:;.\AMMa~"\ jv..~")MvJt \N h\~fcwa
U.".dfr Co\ANt OJ\le. of hi~ \/uiheJ Co.M-p\Gii,AJt'ioruedt"ufJotJ ~~ COM~lli.JJj 
o.dMiss io..us Mao! e. bj tlr.e tkteA.lc!CMJts \ 1\J th~lr AJ>J~vJtr to +~-e.. 
CoMp\ec.'1A.lt 1 pursl..lcwt tD Ru.k 5~ o-t the hd~v-.d ~\A\e~ of Civl \ 
\)f"oceJ~J.rc 

~ur~v.c.wt to tl.N.JJ\. L\1..-C'!v. l.Lf 1 co.l-lC\Ail'll't'tJ(e of~~ 
D~fe....>JCMJts to{\,~ /VI(J'tlOA) WetS J.lOt MU~ht 1 OvJJ t~E:.]r oppo~i't-iOAJ 
iS 0<-SS\AMeJ, 

Thb Mo+io.t0 '1s hQ.sd. -excht.sivtl"' ON t~-e- &worAJ \11>ritltJ 
CoMf\o.l..v+ 1 th~ 'l)efwJo"'.r\-:;, o..&Mb.s.lofjs, MQJ~ IN their ANswtr 
to 1-\.\~ CoM-p\cd.ut 1 th<t. hr~-\- f\MuvJMw+- -to th<L \A.10Ht.J ~·h11.T-tS 
Cc11v~ -\-i h\-i OD 1 ~d. U.S.C ~ d.OOO e-c \ -S 1 1.\;}.. U, s, C. § \9t?> vwol 
.s-\-ah. \ o. w ~ d- ~- J.O,.- \ d .se4, 1 NMSF'r 1q7~ 1 fu~ J\\ev0 M-rx,·co 
~d\i~1ou.s Fv"HJoM ~e~toro..t\oAJ f1-c.t, 

UNtYIS~\ATft) M?rTl:W.f}L f/KT.S. 
UNDER (0\A.,}i Or-:J E' Cit'- T\\-1:: WMP\...1\-i.;.:rt 

j_. At po..ret\)fetf,h \(a of the.. Vet1·hec£ CoMplni..v+ p\a.i!V~'f-P o.\\t\1-eot 
t~ ht>\JJO.S ,fir~+ M/J.olt. to pcus a "l"ac\o.\ sueetJiA.l.j teQt'1 

to prove. h.~ 
1\\c,+I\Je f'!Menccw mc.lo.\ OJJc~..s.tt.J 6\'telfe. be\tJ-5 o.\\oweJ to free\"\ prodJc-e. 
his )0 D.tlvt ft~M.dccw r-e\ ltJiclJJ 1 -th~ n~\ 131 oJoJ of h~ cJr'ICJ\ce, A't )Jo, \(p of 
t\!e1r f\10~wer def~tvolcwt& f11)M~TE> to th~ fo.ct 1-h.t+ Mr, KIMSiow was 
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fir-st Mool-t to pas~ o.. rr fetcio.\ <Sere~,v\.~-J~ k,F' befon b~?.1'.r.Jej <Ailvwd 
toTH~\~ ~fCtttlC(._ the.. rt\\e)\OJJ orhll!> clh"bke. 

d.,, J1t pcl\r·qqraf~, \'g of *'e. \Je~1fitJ CoMp\ctiNt p).a.i.r.J-\-Jff aH1.,-ee£ 
tho.+ de1eJJJovJho h'?L& o. po\\c.t\ 1 f>~'achce OJ.JJ/of" w~toM~ 1tJ .r-e~klc.tl~ 
o.. pri-s.oJJu'~ prac\-ice of th~?. Native AM~rica>-.J r-<\ialoJJ~; loaseol M\t-0 oJJ 
their r-o.c.lo\ cwces-\-r~, w\\-h d.e.fwckwt \JJi\1\G~Ms p-e.--w.Nal\tl E.\evv'\JJ(1 
+~h \lv\lcb. M No, W. oH-he;,. 1\mwer cleht-~J(M)~ rt'10M:n to \-h~ 
rr po\ic~ 1 proc\-lce_ O-NcR}ov- CustoM" elf ..-es+rkt\Nj pr-iMMr.s. free. ex~rd~e 
of 1h~?. r-1\l~lw-J ot'-~tll' c"'oice. \oased so\ej 1ApoJ.J race.. 

3. M )\)o,'-s qg 1 119 Qo..A.JJ 50 of thei.r- ?rNsw~f de-t"t.uJo...ul-s 
re.1-ter0\h_ their f\tl fv'\!:O~:WtJ.S that def~t-.~Jo..AJt6 d.o 1 us o. po\f(~ 1 

pn:r.c\ice_ <MJJ/or Cv .. sroM 1 ('e-::,trkt o.. pri-soNer- froM f.rte\.j -pr-oc-1-ici""j 
OVJ~ l\Jcrtivt f\~er/ccw 1'€\l~iokl \AN\t..s!.. "'e. Co.N -Fir.:;.+ pass o. r, ro.clo.\ o,.cre~'-' 1'~ 
te..Sf 11 VO\IlN}\ JJ<:t.ti\Jt f>tMerirc;vJ OvVCM\-r~ 1 Qs f\f\r, \Zi~OW \}.JQ~ MaJ..t to 
do 1 O.Nd \ANlt~ 6vtch ''proof" \0 a-vail abk cwcl proviJeJ 1 ~~ P"i'w"'er 
w1\\ be prohlbittol frOM t'h~ ht~ el'.ml&e o+ 1~e.re\i'OiuN of-their c"'ol'ce. 

1..\, D6~1Ml"i-~ PrbNUT ~+ o.\\ othlf raw, ~rt QS o.. Po\icj .. 
-e.~c\uJ..eJ. frOM 1 owJ prohll:::>i\-J. fro.AA 1 ~e. pro.c\-,c-t of Q..AJ~ .Nc.·hvt. 
AMtr1 cOJ0 r-~ \i~ior0. 

1\ <c Matlr) a.\ fact'' \~ Ot-.~1?. -\hat '' M\3\--.t oJfed- the. Ol..t-1-CoMt O'f 
fue. ~"';-\- \Nvcl.er +h~ ~o\lef'N l10j \ct.W • .. .. Fac~u.o,\ &.l &piAtts +~+ o.r~ 
lrre\e\lo ....... Jt Or-\Wf\.)ecessar-0 w',\\Nothe cowv+eJ. \\ ANJ...n.so.JJ v. 
li'o~vt.~ l-oblo~ 1 t}...)c. 1 '+ ll U:, 0. d.. Lid- J d. Lt~ ( \"' ~~), 

\JJhu~ th11. ~e.cov-c( 1 ta\<.eJ..) o.~ o. w~o\t 1 co\A\tR No+ \-eaA CA ratiut~a\ 
!r\u ot f~+ :o fi~VJ for 1h~ Nok.l-Mov\ tJ~ pct':'"lj 1 thert. ~~ NO ~e~ul.u~ 
~&.!;.u.Q. for l-r\0.\ o..Ncl ~V\MU\CAfj ~ ""~...._!"\- IN fo.vo.- ot 1\.--,-t .AMVINf\ ?C{r'\.j 
1:\..prupif •. Mt 1 'Ee I , -ze,_,'\th~ooti Co", 1 LI7S\A,b, 
s --r '-l I .s ~ 7 \ 0!!S(;) • 

J. 
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There. a~e NO (f ~eN~Aitue. \~&v.t~ of Maltv-)ct\ feu\-'' whic~ i'eMct•'NS 

to be T>"I~J bt} ""'~· factf'i.NJer \wder Co\Wt 0 t0e of~~. \) (>rit-l!ol ~laJ,.;t-, 
.fv'\r, Ki tJ-$ low a\\ l'.f)e& thxt ~e. was fl Jl'~-~- Maole. to eass a. ,, rae itt\ :SCrt>eNi.N() teo+,, 
tyov1N~ h1& Ncttlve .ITwr\cc>.r.J t~da\ CWCeNstr::~ be.for~ loebJ(J a.l\owte-t +o httl~ 
j)l'ad-ic~ ihe.l'dit~lo.v ofhts ch:nte. lhfwJcv...~rs ITI'JMLithls \JJ tht>l,- f>tNswtr 

to the. Ca ""r \ o.l .vl-. 

Mr. 1'-IN&Iow G\\\ e~~J rho:\- The. NN\Oj clefwJCMJb. haol a '' po\ict\, practice 
W!cl/or custoM'' of-res\-.ric'tl"'j o. pr1so10m h~~>. ell.ell'dse ot~e. re\ieloAJ oF~~(r 
c\..,oice. bas€cl Sdl1'j ON +hfi,r fact. befwcRowh At'lMt.i thi.s IN thfir AN!>.wer 
to the (oMplai.,rt. 

No N\O.Tfrio.\ fed~ l'eMo.iN to be. P,ro11w LWJel' Co~-\- oj..)~ vrth~. 
V(ritieJ (o....,plttlNt 1 ~~ hd~ of th·~ rcwa\- e~<dv-sioN po\rcj OvJJ.. prachc~ 
~~ JJo+ cleN\ecl 1 NOf I~ r\- J..e,ui-eJ. ~t /J\,r, \<.iN~lcJW Wa5 fi,rsr MaJt_ to '(lfdV~ 
his facia\ CMJUsTfj before. \oe\.N~ allowd t-o free\j procti(e, ~E.. re\IC\o..V of 
his clnoi ce. 

Thi~ \)fl. crt \,,)si-11-IA*io.va\i2.fJ felda\ d.i~cn'MI.v~+ioiJ / exc\vt..s.loN 
seNe~ rvo lt~lh~~Mk 3oVPf'tJM~.fa\ purpose 1 o...vc\ f't\i~lous J..l~crr'Mi.AJtt-1-ioJJ 
(J.NJ/or el\c.\IA~JOIJ bW.eJ so\e_j \AfON ~ace_ '1::. WJ91AK>tlOJIJo\:.\.j '\A;-.)(o~tl~tlo.AJa\ 
ON \-\..';. -to.-rt. • \\Aft"~ ~~ NO clefuJ&~: fof' It 1.N toct0v'() ·~ saclttJ CMJJ... Fr' r~+ 
AM-(NJ.rv..w·t \e5Q\ s\<MJJw-J.::.. 

S\o.h \o.w ! :.)~--)()-\ the"\, 1 NM~!'r- \q?& 1 t\.-e.. '< N<Ative.. AMen'ct:tV 

Cowvs~\;-"l~ Jl-d" oloes No1- -:specifko.\li prahib1t +~t p racHeL o~ 0\.AJ,':\ 
).J 0vt\ v ~ ~e.r\ ccw fe\i,~lo.N +a o.u\t) erSO/JS who Ccw fl r-s1-- ~rovt_ -tt:le.k 
J.Jat\vf. .f\Mer\ccvv fuci til OJJces+r.:J l w 1\ t. e_xclv..JI.vj C\ I\ o~e.r rt:Jce.s l OJ.Jri 
Nor cl:oe..:. 'r\- etv~.powlf Correctlo.us oftidals to cffuff ~u.ch tA. ~o\rc.u' ~33-J0-1 
does No+ re.Cl.IA\ft 0-N':\ONt. wlshi":~ to fred(j worship o.. .1\laHvt_ AMer,'CtiVV 
n \1 ~loJJ :o Hr.s+ pCL~ Ci. c, rocla\ 'ScreP.viN,j ~1-1 ' \o efon, bdN,~ o,\ltM~.eot 
+o wodl\1~ the. re\i~lOJJ ot ~elr chol[e; ON I~ AJMCO Pohc:J C(J- lOliOO ~, 

3. 
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a\\ow~ for thi~ 1-~pe of f'ocia\ oll~c.r\MiNaTioJJ CNJJ ex<lW>io..-J 1 0v.Jot 
~ 30-\()-\ d1J Not ~0¥'1'-z.,e J.e:f-wJc-.vt \,.ui\\ic.Ms OvJcl.. """'~· N MO.) t-o 
dfc0+ CA. '' tDo\i c~ '' t.N corportt:h' A;~q '' .rorlo:\ E.CfefNr~ tel;)~ 

11 
<A pi'\~ ow-er 

Mu..~t H..-~t pa.s& 'od'or~ be1'!V.O) Qll.ow-tJ to pr-ac+lcE. Cl certttlAJ N,\f~t'o..u. 
The '' frH Ex.~tlse Uaust '' of"the F lr:::.t FTMhJct.Me.Vt rorbi'ck, o.. 
~ov&~V,w..vta\, ~~c.vc~ ~roM o.Jap\-11\JI\ \o.w~ or- po\it{e.s de~,a~ot to 
S1.A.flf.re6S r~\l~IOU.S \:Je\1-(h Or rf'(te.-1-t'~ 1 or ex.c_l\.lq\~ wtlrt Sec.IJ\e.Vh elf 
~~ pofu.la·h'oAJ baJeJ oN rac-e, 

CONCLU~:LON 

ForciN~ o. pero.oAJ to fir&\- P.fOve that hlO ~~of o. C~r'\-Cir!V rae(. bJ-ote 
pti~oJJ off'kl4\!:. wl\\ o.llow hll./\ to pract!ce <A certcli.IJ rel,'aloAJ l.s. 
I.Ml COMSti~t-;a!V~I ot.J ih hue IJJ \} 1 o{Cl·H Okl or ~e. r'Y'tl!. htrcr'~e C\a.tM.e of 
~e f!d 11-Mw&Mu..A- 1 \II o\a.tts feoltrttl 6'\-crhA:Tt~ \AAJJ('f' 'oo-\h I.\: d--. \.A,~.(.., 
§ if-000 cc. hS cwJ 43-. u..&.c s \q&3 1 cw~ COJV~:>hk*e& o.. \wt vio\atioiJ 
\.WJe.r s+-oc1-t \o..w 8 d.~- d-d--1 ~+~e9 'I rv MSfT 19 7K ) th~ C( .Ntv.> Me xJco 
(\ t \I~ i ov~ PrHolOM 1\ e~\-oro. f.,· oiJ Pte+-. 11 

E x.du.AIN~ 0. whol-e. class. or r~~ONS fraN\ th~ fr~JCW\ +o wor.o.hlr G\ 
re\l~IU}..) ar1h~ir c~oice. bo.se.J &o)-~',11) V..fON th~,·r ra.c-t. ~~ \M:JCM~ti+vAio.va\ oJJ 

1+~ !fC<Ce tN vio\o:tloi\l of the fm 'E~-erd~e. Oc.w.s~ oHh~ Fir~t A-MwolMwt1 
\J \o\a~"~ fd~a.\ .stutv..-h.!. \MJJtr loo1h 'i~ U,:).(. ~ d..OOO <~ I-S eweR. 11 'd.. u,s,c 
§ \'1&3) Owe! coNS·hrutn o. tort \!lo\a-\-JoA.J WJJ.~r -sto:\--t\ONJ ~ (M-~-l ~·, 
1\\jN\.S/'r \97K, ~e.~ New Me11.1'co f\elt'olou.s FruJoM h~+oro.tioJJ l'tct, 11 

W\\Ef\~ FOf\E 1 ~\o.\JV\-Hf \TiMM~ ~l."J~'"""' VJO\.I,lol re.::.{HcB'u\l~ .'''tqw>~>+- The 
(ov..Y't -1-o ~r<MA lr.lM .&IAMMW"\ .J v~r.l\e..vt- twJ.,er Co\VV~ () N-(. of'Th~ '\lerif1fJ. 
(oM~\(1.\JVt 1 }J\0\Jt \hb ro.rt of-1~~ protee)].v~.s \.vto ~Cl!'le.s (l~ for 
O.ffJ \).}11\WTs 1 OVJcl j f'(M.l\ sv.ch o~ n\1 tf ?\o..v .. rh ff ~ be. ~'\-\.,). 'ro. 

~ es~ ectftA.\ t~ ~\AibN\1-\-TeJ 1 -
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