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TN THE WNITEQ STATES DISTRICT COURT Sﬂ!ég];:])c
FOR THE RISTALCT OF NEWw MEXTO ALBUQUERQUE,INEIJ JE?(%JST

JUN 09 2008
TTIMMY KRINSLOW |
Voot
Paw s, MATTHEW J. DYKMAN
Vs, No. CV-07-1by my/HRER

New Mexico Correchions bep\:, efal.,
Defendants .

NOTION FOR PARTTAL SUMMARY JUDCMENT

COMES NOW P\am{‘i‘?f, XlMMY Kindow | pro se , owdl pg-_gpecH:u[U
MOVTS 'H'\'Q Cows T to envter a Par“\']‘a‘ SWUWAAANGY ;EU«.O‘. M&U+ N "\LIS -FQVW
under Count One of Wis Verified Comp\aiN)rqOmfo@upw the corrpelling
admissions made bu the DeFendants Y thelr Answer Yo the
CGN\P\q‘er, pursuast to Rule 86 of the Fedowd Rulec of Guil
Proced wre,

Pursuant o DN MLLR-C, T4, concuwrrence of fhe
Defendants o this Motion was Mot sought , owd Hreir opgosition
1S assuaned,

This motion 1s based exclusively on the sworo Verificed
COMP\Q"\N*, Hae Defendants a&m&&siogs made i Hrer Anuswier
o the COMP\aLUf; Hre Fingt Amond ment 1o tha Woited States
Comstitubion, Y WS.C § 3000 cc V-5, HA WS, G 81983 awdd
State law & 28-33-\ ebseq., NMSAITTE, the New Menico

Rf,\%gioug Freedoan Bestoration Pt

UNDISPUTED MATERIAL FACTS
UNDER COUNT ONE OF ThwE COMPLATNT

4L AY \Dma@ra\o\m o of the Veriied Comp\aiu+ P\GGMH‘FF o«\\-a\ajeaﬂ
that Whew was First maocke To pass a “raciod Screening test' to prove ‘m\?
Neitive American vacial owc &%rd before beine allowed to fieel pmﬁ‘)’lfﬂ
s Netive Ruericon teliaidny the reliaion~of s hoice. AT No.le oF
Hheir Aoswer defend ont. ADMITS 19 the fact that M Kinslow was




Case 6:07-cv-01164-MV-RLP Document 17 Filed 06/09/08 Page 2 of 5

—Fif\ﬁ- jv\oolf, o poss o « mc;a\ \s(_rge.)u)‘\uq:r&\‘“be‘?or*t Q)Qs‘:u@ Oﬂ,\lv-wwz
to ’Freelu prachice the religion oFhis b ice.

Q. At paragra In 18 of the VeriRied COMP\W“M" f\aiuﬁff alleaed
ot defendawts Wad a “ povicy, practice and for custoa™ v res’rr‘ic\-\‘:ﬁj

o prisoNer's practice of the Native American rélf‘ﬁious based so\e OS
thelr racial awtestry, with defendowt Wiliams personally signing
s Po\ica. At No. & of Hheir Answer defeudowts ADMET to Hhe

(‘ policy, fomch' ce MJ}gr Custom” of Ns+ri¢"ﬁ~5 prisomers free exercise
of the Ptllia‘nwu of ¥relr choice based 60\65 upon’ race.

3. At No.'s 48, 49 awd 50 of their Auswer deFendants
reiYerate their AMOMISSTIONS Hat defendowts do, as a po\ch;
practice ondlor Custom , Cestrich @ prisoner From frel racH(iNS
owy Nehive American religion Walest e can First pass a “ racial Sreening
%eg’r " proving Native Americow awcestruy  Os My Kindow was Aade to
O\d, owd \»w{)ﬂss such “proot” v availtble and provideol, Hhe Pra‘wuer
wilt be prokibited From ’rta Tree exercise of the religion of their chaice.

U, Defovudonts ADMIT Hhot ol otber races are as a Polic
excluded From, owd prok‘»bi’rcA Fram, the prackice of awy Nedive
Rrer cam religion,

STANDARD OF REVIEW

S pmar duoﬂuﬂmuﬁ Cor partial Summary ‘mdqmw*\') is
O\P{Jrofﬁa’\‘t wlen Yaere are no eNvuine issues “of material Facks whhich
reMaips To be tried by the ’Fuc’r‘Fiq&&er, owd thhe movida Party is
enhitled to 'UO{SM\W‘\' as a makter of \aw, Rule SQQ, Federal

Pules of Civil Procedure 3 Rusio v, Scarborough, 438 Fadd (67,
170 Q0w Gr. 199D,

A marersal fack? is one that ¢ M‘xs\\’f affect ¥he outcome of

Hhe st wadler the %O\IE!‘N?M Yaw » vree Factual c’\ispw}fs Hrat are

irrelevaut of UnINeCessary will not be cowted, ™ Anderson V.
"beﬁé\ﬁo\o\m Toc, B WS, a4a, A48 (asb).

Where the Recovrd , *aken as awhole, could not \ead a rational

tier of Fact Yo Tind for e NOK-MOViNg Party | there is NO qemuive
tecue for el owd SUMInGry uda meot 18 favor o the Aovin, party

s Rroper. Mgt 3o Blee, Tado, oy vs Zenth badio Corp,; 175 W,S,
§74 ,P 5%7 (1986, v

.
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Opce a porty haos amade o Rrisma Tocie showimn of etifermeot
to Swu\mamd QEA@NW%, Hhe burdeow Then shitts o Hae arty omocri?i%
Swamnary leﬂm\* to show that specific fvidevtiary Facks exist™
whidh Would Yequire atrial onthe merits, Celote o v Cotrett,
477 WS 317, 333 (198G), Powis v Mission Hills Bavk, &0 F,ad g,
1490 (A0 Qi V495) cert. deu, I S.Cr. 1045 (a9l

ANGUAMENT

There are po © Q:N wine 1ssues oF material Fack” whicla remaing
+o he fried %\3 Yae Tac ‘Fino{er Uuuch’r Count Orne of the \‘eﬁa‘la\:ol @N\,ﬂ\-ﬁ:‘d‘.
A Kinslow alleged That he was First made to pass a “racial screemiag test?
provin s Nedive Famerican tacial ancemstry before being allowed Yo Foée

cacki & e religion ofhis aice. DeFoudawts RAMIT Hais i their Aaswer
fo the Ccmp\ah\:lf-

Me. Ringlow all c.geoﬂ Hhat Hhe NMID defeudants had a © policy ) prac*ice
owd [or custom” of cestricting o prisoners ¥ree exercise of the religion of thele
choice based salew on thelr face . Defavdowts ADMET this tu Hheir Answer
Yo the (ow\a{-ﬁ.

No amokerial Facts reamain Yo be proven uwder Count Qe oF Hae
Verifed (cuup\a?uh the Yacts of this racial - exclusion poticy awd prackice
1S ot devied , Nor s T devied Wat Me, Kinslow was First made to prove
Wis racial owcestry before being allowed o free\:j practice the religion of

s choice.

This Yuge of Wnshitutionalized rocial discrimivation [ exclusion
serves po legitimate governmevtal purpose ; quwd religious discrimivation
ond for enclusion based solew wpon race s wwguastionably Wconskitonal
an s Face . There 1S no defedse for i im \‘odcu{)'s Sac?d‘a owd Firgt
AN\{MJMQAJ‘* \Eﬂa-\ S*MUQOJ‘OQ&,

Shote law & 3230\ ehsea., NMSHNATE, Hhe “Native American
Counseling it ™ does not speciFicall Prohi‘bi’r the Praf,h‘ce_ of ow
Notive Aner cow veliglow to omly persous who aw First prove Q‘&t\"
NeRve Americow Tacia owce\s*r:j ; white exduoh‘uz) o\ other races ; and
Nor does it emfower Correchions officials Yo deaftsuch a 'Qo\ic . 332-10-1
does not FeqUiRe GuuoNe wishing to 'Ffef.‘d worship o Native Auertean
religion Yo Firsk a;qs a “sacia\ Screening Tttt before beiug allaweol
+O UJO_FS‘/\iP Hwe I‘E.‘i%?()d\) OT“{“/\QEP d\'\aicqj ON\& NMCDPU\;CS C "_)0] 00 ei§_€4_\

3.,
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I for Mis Tupe of vacial discrimination ond exclwsiont , awel
g\B%U-\-}l%’\ did No\‘nof\)»\kkwn‘ze defendont Witlicus owd :r‘nt NAACD o
dradt oo “policy” incorporatt g “racial screen? tesks ' o prisover
must Fivst pass before gae troa allowed to pra cfice o Certnin relgion.
The “Free Exerdse Qause” oVthe Firsh Amevdmect Porbide qun

overa mettal Aaevcy froan a&op‘riu lows or policies ole&«?@';pa{ to
SUPPress re\fgi‘aus Beli<fs or pracﬁge , or exclude eutire sepmevts of
Hae Pdfu\o@rfwu boaed on race,

CONCLUSTON

1 Forcing o persow to first prove that he is of a certain race belore
FISON O‘FF?(?QLS Uv“\“ O\NOW h?m Yo {){_a(ﬁ‘(g a certain [‘e_h@io“ 1S
W constitubional on s Face W vidlation of the Bree Erercise Qause of
Hhe First Ameudment ) Violabes Tederal statubes woder ooth WA WS C,
§ 2000  \=& owd 43 WS §1983, aud ('UM\S‘}“I'\‘W\PS( o Yort violation
woder shate law 82X~ -1 ghseq,, NMIAITTE, Hhe “ New Mexico

P\e\ir@io\xs Freedoan Restoration Ack”

Excludinvg a whole class of persons Feaan the Freedoan to worship a
FQU@UU oF Yheir dhoice based sole wpoN Hheir tace s woctonshitutioval ow
s YFace ia violadion of the Free EXerdse Uause of the First fareudaet,
violates Tedera! statutes woder bodth 43USC § 3000 cc -6 cuod H& WSl
§\963 , Gwd Comstitutes a tort violabion woder Shate Yo & & -39-1 edsea,,
NMSA T8, e “New Mexico Re‘t'o50u$. Freedoam Restoration Ack,?

WHERE FORE, Plaiuhifl (YiMMb‘ﬁms\aw wouldk respectiully request Hhe
Court Yo aront Wim swamary, judamest twder Cowt One oFthe Verified
CUMP\U‘\N‘\‘I Move *\f\?b'?ar’r the proc.eealiu < woto dormases phese or
Gequneats ) oo groult such ofber reli Mt my b Yorihed to,

& esp ectFun) \5 subamity e-ﬂl-i
g aa M
AT along WEOSNows ¥ 27303

Las Cruces, N 00U ~03y
CERITRL (ATE QF SERVICE |
T herelou, ceebFu Hrak o true Cop A e Forerping was mailed fo (oumsel
For Defewirdowts, Qﬂttld& Bl 2ondo gér 0.0 ben XTH ,\Sawfhz Fe, NM 87502
on this ﬂ)& daoo%ﬁvw&, 2005 .
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