Case 7:05-cv-00331 Document 258 Filed in TXSD on 09/30/08 Page 1 of 23

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
MCALLEN DIVISION

ARACELY ZAMORA-GARCIA, et al,

Plaintiffs,
VS. CIVIL NO. M-05-331

§
§
§
§
§
MARC MOORE,et al, 8§
§
§

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDAN T
FAIRMONT'S MOTION FOR SUMMARY JUDGMENT AND GRANTING _IN
PART AND DENYING IN PART DEFENDANT STONINGTON'S MOT 10N FOR
PARTIAL SUMMARY JUDGMENT

Introduction

Now before the Court are the Motions for Summauggiment filed by Defendant
Fairmont f/k/a Ranger Insurance Company and Defeind&tonington f/k/a Nobel
Insurance Company, respectively. (Docs. 153, 154)he class-wide and individual
claims relevant to these Motions concern allegescariduct by “Bonding Defendants,”
including Fairmont and Stonington, in administeringmigration surety bonds. (Doc.
114). Plaintiffs’ surety bond claims commencedhwihe filing of Plaintiffs’ First
Amended Complaint inZamora-Garcia v. TrominskiSouthern District of Texas,
McAllen Division, Cause No. M-02-144, the predeossaction to the instant suit.
Zamora-Garcia v. TrominskDoc. 2). In the amended complaint filed on May@02,
Plaintiffs first named Aaron Federal Bonding Agerft&aron Bonding”) as a defendant

against whom they sought relief for the allegedhaislling of surety bondsld.? On

! Collectively, Fairmont and Stonington have beefemred to throughout this litigation as

“Insurer Defendants” or “Sureties.” The Court wille the term “Sureties” herein.
2 “Aaron Federal Bonding Agency” and “U.S. Immideat Bonds and Services” were assumed
names for Don Vannerson. Vannerson died on May@0Q4, after the predecessor action was
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September 30, 2005, Plaintiffs filed their Third Anded Complaint in the predecessor
action, in which they named Fairmont and Stoningfalso referred to herein as

“Sureties”) as additional defendantdd. (Doc. 150). Plaintiffs alleged that Aaron

Bonding or its predecessor, U.S. Immigration Boadsl Services, had acted or was
acting as an agent for Fairmont/Ranger and Stoomilybbel in administering the surety
bonds at issue; therefore, Plaintiffs sought taltadl three “Bonding Defendants” liable

for their surety bond claims.ld. The Court severed Plaintiffs’ Third Amended
Complaint into the present caude. (Doc. 151).

On October 27, 2006, Plaintiffs filed their Six#mended Complaint, the live
complaint in this case. (Doc. 114). For purpasieslarification, the Court sets forth the
following summary of the class-wide and individetdims that are pending and relevant
to the Motions now before the Court.

A. Class-Wide Claims

In its Order Granting in Part and Denying in PRlintiffs’ Motion for Class
Certification, the Court certified two “Surety Bor@lasses,"i.e., classes with claims
against “Bonding Defendants,” including Suretig®oc. 139). Plaintiff Irma Sandoval
represents the “Indemnitor Notice Class,” definedadlows:

(a) those who served or are serving as Indemnatora surety bond posted by a

Bonding Defendant to secure the release of a Bbhdenigrant detained by the

Federal Defendanfsand

(b) who have fully paid their up-front, non-reimbable fees to the Bonding
Defendant pursuant to the terms of the bondingraott, and

filed. Zamora-Garcia v. TrominskiDoc. 87). In their live complaint, Plaintiffs v& named
Michael W. Padilla as a defendant in his capacityralependent Administrator of the Estate of
Don Vannerson d/b/a Aaron Federal Bonding Ager®oc. 114).

% “Federal Defendants” are Marc Moore, Districtd®itor for Interior Enforcement, Department
of Homeland Security; and Michael Chertoff, SeangtdDepartment of Homeland Security.
(Docs. 114, 150). These defendants are suedimdtfieial capacities. (Doc. 114).
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(c) where the Bonding Defendant’s records indidat on or after April 16,

1998, it received a “Notice to Obligor to Deliverign” indicating that the

INS/DHS' had scheduled an appearance for deportation fer Bonded

Immigrant, and where the Bonding Defendant did paivide notice of the

requested appearance for deportation to eitherlrtdiemnitor or the Bonded

Immigrant.
Id. Sandoval and the Indemnitor Notice Class (caltett, “Indemnitor Plaintiffs”)
assert a cause of action for breach of contradghagBonding Defendants. (Docs. 114,
139). More specifically, Indemnitor Plaintiffs ofa that Bonding Defendants breached
the “Terms and Conditions under Immigration Bondfeeement by failing to give notice
to each Indemnitor Plaintiff and bonded immigrapon receipt of a Form [-340, or
“Notice to Obligor to Deliver Alien,” requesting éhimmigrant’'s appearance before
INS/DHS for deportation.ld. Indemnitor Plaintiffs seek damages equal to tiees of
all non-refundable, up-front fees paid to Bondingféhdants when entering into the
surety bond contractdd.

Plaintiff Petra Carranza de Salinas represents‘Bomded Immigrant Class,”
defined as follows:

(@) those who have been released from custodyhef Rederal Defendants

pursuant to surety bonds posted by the Bondingmkfnts, and

(b) where the bond is outstanding.
(Doc. 139). De Salinas and the Bonded Immigraras€l(collectively, “Bonded
Immigrant Plaintiffs”) assert a cause of action fequitable relief preventing breach of
contract” against Bonding Defendants. (Docs. 1139). Bonded Immigrant Plaintiffs

seek an injunction requiring Bonding Defendantseatly or through their agents, to

make good faith efforts to provide actual, timeind reasonable notice to Bonded

*  The Immigration and Naturalization Service (“INSi5 the predecessor agency to the

Department of Homeland Security (“DHS”) in all resps relevant to the instant case.
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Immigrant Plaintiffs and to the indemnitors on thieonds of any and all demands for
performance made on those bonds by Federal Defemddd. Bonded Immigrant
Plaintiffs also seek corresponding declaratoryefelid.

B. Individual Claims against Bonding Defendants

Plaintiff Juana Zamora and her daughter, Plaidtiticely Zamora-Garcia, assert
individual claims for intentional infliction of entional distress against individual
Defendant Santiago Sol and Bonding Defendants.c.(Db4). In doing so, Zamora and
Zamora-Garcia seek to hold Bonding Defendantsdid the conduct of Sol, allegedly
an agent for Aaron Bonding who attempted, by tlsreatd harassment, to secure the
removal of Zamora-Garcia.ld. Plaintiff Miguel Rubio also seeks to hold Bonding
Defendants liable for false imprisonment, claimthgt an unidentified agent of Aaron
Bonding forcibly apprehended Rubio and surrenddriad to INS/DHS without legal
authority to do so, after which Rubio was forcedrémain in detention for nearly five
months. Id.

Finally, Plaintiff Alberta Rubio asserts two segiar breach of contract causes of
action against Bonding Defendants arising fromdtatus as an indemnitor on the bond
she secured on behalf of her son, Miguel Rubiooc(l114). The Court declined to
allow Ms. Rubio to represent the Indemnitor Notitlass; however, the Court’s order did
not dispose of Ms. Rubio’s individual breach of want claim against Bonding
Defendants for failure to provide notice to hertorMiguel Rubio of any INS/DHS
request for his appearance. (Docs. 114, 139). Cdet also determined that Ms. Rubio
was not a proper representative of the proposedefimitor Collateral Class.” (Doc.

139). Still, Ms. Rubio continues to have an indual claim against Bonding Defendants
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for breach of contract arising out of these defetslaalleged failure, upon the
cancellation of Miguel Rubio’s bond, to return tb@lateral paid by Ms. Rubio on the
bond. (Doc. 114). Ms. Rubio claims that thisdesl constitutes a material breach of the
terms of the surety bond contracts and seeks darepel to the value of all collateral
deposited with Bonding Defendants, less any feeexmgenses that may be validly
charged against the collateral under the contréetsis. Id.
I. Summary Judgment Standard of Review

A district court will grant summary judgment whtrere is no genuine dispute as
to any material fact and the moving party is esditto judgment as a matter of laweDF
R.Civ. P.56(c). A fact is material if it might affect theiwome of the lawsuit under the
governing law, and a fact is genuinely in disputéyof a reasonable jury could return a
verdict for the nonmoving partyAnderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). A party moving for summary judgment hake“tinitial responsibility of
informing the district court of the basis for itotion and identifying those portions of
‘the pleadings, depositions, answers to interragggp and admissions on file, together
with the affidavits, if any’ which it believes demstrate the absence of a genuine issue of
material fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden then
shifts to the non-movant to produce evidence oigdese specific facts showing the
existence of a genuine issue for tridllen v. Rapides Parish Sch. Ba04 F.3d 619, 621
(5th Cir. 2000). At the summary judgment stage, therctmay not make credibility
determinations or weigh the evidence” and mustlvestoubts and reasonable inferences

regarding the facts in favor of the non-moving parReeves v. Sanderson Plumbing
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Prods., Inc, 530 U.S. 133, 150 (2000Bnderson 477 U.S. at 249Dean v. City of
Shreveport438 F.3d 448, 454 (5Cir. 2006).

[ll.  Sureties’ Motions for Summary Judgment

A. Fairmont’s Request for Summary Judgment on the mdividual Claims of

Plaintiffs Sandoval, de Salinas, Miguel Rubio, andAlberta Rubio and the

Claims of the Indemnitor Notice Class and Bondedmmigrant Class

The Court first considers Defendant Fairmont’s argat that it is entitled to
summary judgment on the individual and class-withkents against it for breach of
contract, equitable relief preventing breach of twt, and false imprisonment on
grounds of lack of standing. (Doc. 153). It idivestablished that a plaintiff satisfies the
standing requirement of Article Il of the U.S. Gtitution only where he presents a
“case” or “controversy’—that is, he has suffered‘iafury in fact” that is fairly traceable
to the challenged action of the defendant and @litikod exists that the injury can be
redressed by a favorable decisio@onsol. Cos., Inc. v. Union Pac. R.R. G499 F.3d
382, 385 (I Cir. 2007);Kitty Hawk Aircargo v. Chao418 F.3d 453, 458 {&Cir. 2005).

If a plaintiff lacks Article Il standing to suehén a federal court lacks jurisdiction to
hear the complaintDelta Commercial Fisheries Ass’'n v. Gulf of Mex. Fishétgmt.
Council 364 F.3d 269, 272 (5th Cir. 2004)(citiigrant ex rel. Family Eldercare v.
Gilbert, 324 F.3d 383, 386 {5Cir. 2003)).

Clearly, Plaintiffs’ contract claims against Faomt require proof of injury
resulting from a breach of contract by this deferidaSee e.g, McLaughlin, Inc. v.
Northstar Drilling Tech., InG.138 S.W.3d 24, 27 (Tex.App.-San Antonio 2004 peb);
Prime Prods., Inc. v. S.S.I. Plastics, In@7 S.W.3d 631, 636 (Tex.App.-Houstonst[1

Dist.] 2002, pet. deniedlewis v. Bank of Am. NA43 F.3d 540, 544-45«%ir. 2003).
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To recover against Fairmont for false imprisonmé&iaintiff Miguel Rubio must show
that this defendant willfully detained him witholts consent and without authority of
law. See e.g, Wal-Mart Stores, Inc. v. Rodrigue22 S.W.3d 502, 506 (Tex. 2002).
Fairmont claims that Plaintiffs Sandoval, de Sajnsliguel Rubio, and Alberta Rubio
cannot demonstrate that they suffered, or willsyfany injury traceable to Fairmont’s
conduct because the evidence shows that they diccordract with Fairmont or its
predecessor-in-interest, Ranger. (Doc. 153). dfbes, Plaintiffs lack standing to assert
their individual claims for breach of contract, dégble relief preventing breach of
contract, and false imprisonment against Fairmaadt. Fairmont also contends that it is
entitled to summary judgment on the claims of th@emnitor Notice Class and Bonded
Immigrant Class because Sandoval and de Salinksstanding to pursue, on their own
behalf, the contract claims of the classes thesessmt. Id.

The undisputed summary judgment evidence showsrtiamnitor Sandoval did
not contract with Fairmont or its predecessor-iefiest, Ranger, for the posting of a
surety bond to secure the release of bonded imntigianuel Sandoval from federal
detention. (Doc. 153, Ex. 2 at BF-224, 232, 238,;Doc. 168). In addition, indemnitor
Juan de la Rosa did not contract with Fairmontaas @ his application to post a surety
bond to obtain the release of bonded immigrantale&s. (Doc. 153, Ex. 5 at BF-315,
318, 320, 334, 342; Doc. 168). Finally, Fairmomtswot the surety on the bond obtained
by indemnitor Alberta Rubio to secure the reledsken son, bonded immigrant Miguel
Rubio. (Doc. 153, Ex. 6 at BF-269, 273-74, 287;290c. 168). To the extent that any
of these Plaintiffs contracted with either of ther&ies, they contracted with Nobel, the

predecessor-in-interest to Stonington. (Doc. B33, 2, 3, 5, 6).
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Still, Plaintiffs have drawn the Court's attentide a “Portfolio Transfer
Agreement” (“PTA” or “Agreement”) that Plaintiffaay transfers any and all liability and
responsibility Stonington may have had with respeadts “Immigration Bond Business”
to Fairmont. (Doc. 168; Doc. 169, Ex. 1). As a@mal rule, a corporation that acquires
the assets of another corporation does not alsoiracthe liabilities of the predecessor
corporation. E.g, Mozingo v. Correct Mfg. Corp752 F.2d 168, 174 {5Cir. 1985). In
Texas, an exception to this rule exists where titeesssor corporation expressly agrees to
assume the liabilities of the predecessbockheed Martin Corp. v. Gordpi6 S.W.3d
127, 135, 139 (Tex.App.-Houston®*[Dist.] 2000, pet. denied);EK. Bus. CORP. ACT
Art. 5.10(B)(2)(purchase of all or substantially @fl assets of selling corporation “does
not make acquiring corporation...responsible or gatdr any liability or obligation of
the selling corporation that the acquiring corpiorat.did not expressly assume”).
Although Fairmont does not dispute that this exoepexists, it claims that it did not
expressly agree to assume Stonington’s liabiliti8oc. 183). Fairmont instead claims
that the PTA represents an agreement by Fairmonindemnify Stonington, and
therefore Stonington remains the proper defendhaty, to Plaintiffs’ claims.Id.; see
Kane v. Magna Mixer Cp.71 F.3d 555, 561 n.1 {6Cir. 1995)(“Where successor
liability is imposed, the person harmed by theesddl pre-sale conduct may sue the
purchaser directly,” whereas “[a] claim of contradtindemnity...exists in favor of the
agreed-upon indemnitee, not the...plaintiff.”).

Upon review of the PTA, the Court finds that asadguage evinces both an express
agreement by Fairmont to assume all of Stoningtbatslities related to its Immigration

Bond Business and including the claims in the prebeggation, as well as an agreement
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to indemnify Stonington for its liabilities arisirfgom this case. (Doc. 169, Ex. 1 at BF-
3548; Art. I(A), (B), (D); Arts. IV, VI, XVI)> At the very least, the contract is
ambiguous. Whereas “[tlhe interpretation of anmbiguous contract is a matter of
law,” “the interpretation of an ambiguous contraictough extrinsic evidence of the
parties’ intent is a matter of fact.3. Natural Gas Co. v. Pursue Ener@gl F.2d 1079,

1081 (%" Cir. 1986);J.M. Davidson, Inc. v. Webstet28 S.W.3d 223, 229 (Tex. 2003).
A court “may not grant summary judgment when a @sttis ambiguous and the parties’
intent presents a genuine issue of material faéutsue Energy781 F.3d at 1081. Here,
Fairmont presents no evidence of the parties’ inteBlaintiffs, however, present the
deposition testimony of Rex Ramos, Assistant Vieceskent of Stonington and its
designated corporate representative, and Rick Klmeaski, designated corporate
representative of Fairmont. (Doc. 168; Doc. 178s.E7, 8). Ramos, who helped
negotiate the PTA, agreed that the PTA transfetcedrairmont all of Stonington’s

liabilities arising out of immigration bonds posteg Aaron Bonding. (Doc. 170, Ex. 7
at pp. 17, 165). He also testified that the PTAs wdended to apply to the liabilities
arising out of the “Zamora litigation.'ld. at p. 169. Klimaszewski, who also provided
some assistance in negotiating the PTA, testifieat he “assumed” that the PTA
transferred any liability Stonington might have anthe notice provision of the contract

on which Sandoval’s and de Salinas’s claims areda¢Doc. 170, Ex. 8 at pp. 176, 179-

® The PTA defines “Immigration Bond Business” asliectively, all bonds, policies, contracts,
binders, certificates or agreements of immigratibond business written or issued by
[Stonington] through Agent or Other Agengzior to the Effective Date of this Agreement.”
(Doc. 169, Ex. 1 at Art. I(D)). It further provideéhat “[Stonington] represents that its officers
and directors in place on the Effective Date haweknowledge of any litigation, threatened
litigation, or claims against [Stoningtonglating tothe Immigration Bond Business other than
bond breaches and the Zamora Litigatibrid.
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80). Both Ramos and Klimaszewski agreed that Sgtan did not retain any liability

arising out of its immigration bond business. (Dbt0, Ex. 7 at p. 170; Ex. 8 at p. 181).

Therefore, even if the PTA is ambiguous, the onlglence of intent indicates that the

agreement represents an express assumption om&tomis liabilities related to this

case. Fairmont is not entitled to summary judgnentPlaintiffs’ individual or class-
wide claims on the grounds that Plaintiffs havestamding to su@’

B. Stonington’s Request for Summary Judgment on théndividual Claims of
Plaintiffs Zamora and Zamora-Garcia and the Claimsof Members of the
Indemnitor Notice Class with Fairmont/Ranger Bonds
In its Motion for Partial Summary Judgment, Stgton appeals to the argument

advanced by Fairmont in support of its requesstonmary judgment on grounds of lack

of standing—that is, that Plaintiffs whose clainme premised on surety bond contracts
with one surety cannot assert these claims agdnasither. (Doc. 154). With respect to

Stonington, this argument prevails. In fact, Rif#fi;m do not dispute that Plaintiffs

Zamora and Zamora-Garcia cannot recover againsirigion for intentional infliction of

emotional distress because Stonington was not tihetyson Zamora-Garcia’s bond.

(Doc. 171 at n.2). In addition, Plaintiffs agréattthe members of the Indemnitor Notice

Class who contracted with Fairmont/Ranger cannodver on their breach of contract

claims against Stoningtoridd. Therefore, Stonington is entitled to summary juégt on

these claims.

® The Court has no need, therefore, to considetheh&andoval and de Salinas may represent
class members with claims against Fairmont eveardlibe existence of the PTA.

" Fairmont argues, apparently in the alternativegt t“Plaintiffs, being mere incidental
beneficiaries, may not bring suit under the PTAMgetn Fairmont and Stonington.” (Doc. 183).
Plaintiffs correctly note that this argument israd herring,” given that Plaintiffs are not suing
under the PTA. (Doc. 190).
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C. Fairmont’s Alternate Request for Summary Judgmen on the Individual
Claim of Plaintiff de Salinas and the Claims oftie Bonded Immigrant Class

In its reply brief, but not in its Motion for SummyaJudgment, Fairmont makes
the alternate argument that it is entitled to sunymiadgment on the claims of Plaintiff
de Salinas and the Bonded Immigrant Class for tafle relief preventing breach of
contract” because this cause of action is “nonteris’ (Doc. 183). Fairmont also
argues that Bonded Immigrant Plaintiffs’ request declaratory relief is not ripe for
review. Id. As Plaintiffs note, the Court considered theggiarents and rejected them in
its Order Granting in Part and Denying in Part hresuDefendants’ Motion to Dismiss.
(Doc. 106 at pp. 19-21). Fairmont offers no neguarent or evidence that would alter
the Court’'s determination that Plaintiffs may seekinctive and declaratory relief to
enforce their alleged contractual rights undersilvety bond contractsSee id. Fairmont
also points to no evidence that would indicate that alleged contractual breach that
Plaintiffs seek to prevent—that is, Fairmont’s tiaél to give adequate notice of INS/DHS
requests for appearance—does not present a saffici€¢immediate” or “real”
controversy between the parties. (Doc. 18%e Venator Group Specialty, Inc. v.
Matthew/Muniot Family, LLC322 F.3d 835, 838 {5Cir. 2003)(“In the declaratory
judgment context, whether a particular disputege for adjudication turns on whether a
substantial controversy of sufficient immediacy aedlity exists between parties having
adverse legal interests.”). Plaintiffs, on theenthand, cite to evidence that immigrants
with outstanding bonds posted by Aaron Bonding aod administered by Fairmont
rarely receive notice of INS/DHS requests for appeee from Fairmont or the federal
government, leading to a high percentage of bonosadhed and adverse legal

consequences for the bonded immigrants. (Doc. EX08 at pp. 91, 194; Doc. 172, EX.
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17, Answers to Interrogatories Nos. 9, 10; Doc.,12Q 30 at PTF-VAN 320-21; Ex. 31

at pp. 36-37; Ex. 32; Ex. 33, Answers to Interrogas Nos. 9, 10). In short, genuine
issues of material fact exist regarding the immegiand reality of the claims of Plaintiff

de Salinas and the Bonded Immigrant Class. Thexefioe Court must reject Fairmont’s
alternate request for summary judgment on thesmsla

D. Sureties’ Requests for Summary Judgment on Plaiiff Alberta Rubio’s
Individual Claim for Breach of Contract to Recover Collateral

In the alternative to its request for summary judgimon grounds of lack of
standing,Fairmont contends that the Court should grant sumypjuagment on Plaintiff
Alberta Rubio’s individual claim that Fairmont bokeed its contract with her by failing
to return collateral because no evidence exists M Rubio paid any collateral that
needs to be returned. (Doc. 153). Stonington mdoe summary judgment on Ms.
Rubio’s “collateral” claim against it on the sameuynds. (Doc. 154). Sureties correctly
point out that at the time the Court issued itsédmdenying Plaintiffs’ request to certify
the “Indemnitor Collateral Class,” the evidenceserged to the Court did not indicate
that Ms. Rubio could properly represent the intisred the class. (Doc. 139 at pp. 28-
34). The Court discussed this evidence at lengthitsi Order and incorporates that
discussion hereinld. In finding Ms. Rubio to be an improper class esgntative, the
Court noted that

[the primary difficulty with Plaintiffs’ evidenceis that it is derived from

documents other than the Promissory Note thantffsi claim is contained in

each bond file, and which allegedly obligates BogdDefendants to return
collateral posted by the indemnitor upon the chaien of the immigrant’s bond.

In other words, if the Promissory Note is the doeat from which Plaintiffs hope

to identify each class member and his or her dasyaand upon which the breach

of contract claim of the Indemnitor Collateral §dais based, that Ms. Rubio’s

payment of collateral and entitlement to its retwannot be established by
reference to this document makes her an imprdpes cepresentative.
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(Doc. 139 at p. 31)(internal citation omitted).

The Court went on to find that “Plaintiffs haveldéa to establish that Ms. Rubio
ever made a collateral deposit,” basing this figdmimarily on the lack of evidence that
Bonding Defendants had identified any payment by Risbio as “collateral.”ld. at pp.
31-33. However, the evidence submitted then, awvd &t the summary judgment stage,
at least raises genuine issues of material fa@rdigg whether Ms. Rubio paid $2,500
that Bonding Defendantseated as collateral and were required to return upon the
cancellation of Miguel Rubio’s bondSee id. (Doc. 153, Ex. 6 at BF-268, 279, 289, 303-
04; Doc. 170, Ex. 7 at pp. 110-11; Ex. 8 at pp882Doc. 172, Ex. 27; Ex. 28 at pp. 46,
49-50; Ex. 29 at PTF-VAN 166-67). Although thictigal scenario did not demonstrate

the “commonality,” “typicality,” or “adequacy” neesary to allow Ms. Rubio to

represent the Indemnitor Collateral Class, it igant to defeat summary judgment on

Ms. Rubio’s individual breach of contract claim agh Fairmont and Stonington.

E. Fairmont’'s Request for Summary Judgment on the ndividual Claims of
Plaintiffs Zamora and Zamora-Garcia and Stoningtoris Request for Partial
Summary Judgment on the Claims of the Indemnitor Mtice Class
Finally, both Fairmont and Stonington move for soaany judgment on certain of

Plaintiffs’ claims against them on the grounds thatse claims are barred by the

applicable limitations periods. (Docs. 153, 15Mjore specifically, Fairmont contends

that Texas’s statute of limitations for persongliy actions bars the individual claims of

Plaintiffs Zamora and Zamora-Garcia for intentiomaliction of emotional distress.

(Doc. 153)% Stonington requests partial summary judgmentherctaims of members of

® As explainedsupra Stonington is entitled to summary judgment onséhelaims on other
grounds.
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the Indemnitor Notice Class that accrued beforae®eiper 30, 2001, and thus outside the
statute of limitations for breach of contract anion Texas. (Doc. 154).

In Texas, a suit for intentional infliction of etmnal distress must be brought
“not later than two years after the day the causacton accrues.” &x. Civ. PRAC. &
Rem. CoDE ANN. § 16.003(a)(Vernon 2007). The conduct giving rise¢he claims of
Zamora and Zamora-Garcia for intentional inflictioh emotional distress allegedly
occurred in or around April 2002, and thus accraethis time. (Doc. 114keeS.V. v.
R.V, 933 S.W.2d 1, 4 (Tex. 1996)(“As a rule, we hae&llthat a cause of action accrues
when a wrongful act causes some injury, even iffélcé of injury is not discovered until
later, and even if all resulting damages have eotogcurred.”). A plaintiff must bring
suit for breach of contract in Texas “not laterrtfaur years after the day the cause of
action accrues.” 8X. Civ. PRAC. & REM. CODE § 16.004(a)(Vernon 2007). Plaintiffs do
not dispute that each Indemnitor Plaintiff’'s contralaim against Stonington accrued
when the alleged breach occurred—that is, wheniigjton failed to give notice to the
Indemnitor Plaintiff or bonded immigrant of a reqtexl appearance for deportation.
Stine v. Stewart80 S.W.3d 586, 592 (Tex. 2002)(“It is well-settlaw that a breach of
contract claim accrues when the contract is brehtheee alsdS.V, 933 S.W.2d at 4.
Plaintiffs first named Fairmont and Stonington it Third Amended Complaint filed
on September 30, 2005, and thus outside the statdimitations applicable to Zamora
and Zamora-Garcia’s claims for intentional inflazti of emotional distressZamora-
Garcia v. Trominsk{Doc. 150). On that date, any claim by an IndeéarriPlaintiff that
had accrued before September 30, 2001 was alsedblyr the applicable statute of

limitations. Plaintiffs contend, however, that tbklaims against Sureties in the Third
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Amended Complaint “relate back” to the filing ofaRitiffs’ First Amended Complaint
on May 7, 2002 or, at the very least, to the filofghe Second Amended Complaint on
July 31, 2003. (Doc. 171Xamora-Garcia v. TrominsKDocs. 2, 36).

Rule 15(c) of the Federal Rules of Civil Procedprevides that an amendment
changing the party against whom a claim is asseaméaies back to the date of the
original pleading if:

(@) the amendment asserts a claim that arosetfrersame conduct,

transaction, or occurrence set out—or attempidabtset out—in the

original pleading; and

(b) the party to be brought in by amendment, withe time period
prescribed by Federal Rule of Civil Procedure y}(m

(1) received notice of the claim such that itlwibt be
prejudiced in defending on the merits; and

(i) knew or should have known that, exceptdanistake concerning
the identity of the proper party, it would havgginally been
named as a defendant.

Sed~eD. R.Civ. P.15(c).

The Court finds, and in fact Sureties do not digpthat Plaintiffs’ claims against
them in the Third Amended Complaint arose out of #onduct, transaction, or
occurrence alleged in Plaintiffs’ prior two pleagién In the First Amended Complaint,
Plaintiffs first named Aaron Bonding as a defendantheir allegations of misconduct
regarding the administration of surety bondamora-Garcia v. TrominskiDoc. 2). In

that pleading, Plaintiffs detailed the conduct ahago Sol that would form the basis of

the intentional infliction of emotional distressaiths asserted against Aaron Bonding in
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Plaintiffs’ Second Amended Complaintld. at Docs. 2, 36. In addition, Plaintiffs
complained of the kind of lack of notice that selhvas the basis for the claims of
Sandoval and the proposed Indemnitor Notice Clasba Second Amended Complaint.
Id. The record also makes clear that Plaintiffs sgt&aron Bonding on June 5, 2002,
within 120 days of the filing of the First Amend&bmplaint and therefore within the
time period required by Rule 4(m)SeeFeD. R. Civ. P. 4(m); Zamora-Garcia V.
Trominski (Docs. 2, 9). The real dispute between the paitieis concerns whether
Plaintiffs’ naming of Aaron Bonding as a defendpat Sureties on notice of the claims
at issue and, if so, whether Sureties knew or shbalve known that but for Plaintiffs’
mistake, they would have been named as defendankese claims in either Plaintiffs’
First or Second Amended Complaints.

Plaintiffs do not attempt to argue that Suretexeived actual notice of the claims
at issue upon the filing of either the First or @&t Amended Complaints. However, as
the parties recognize, actual notice is not requite.g., Jacobsen v. Osborné33 F.3d
315, 320 (& Cir. 1998);Kirk v. Cronvich 629 F.2d 404, 407 {5Cir. 1980). As set forth
most clearly inKirk, notice can be imputed to a “new” defendant throsgrvice of the
original complaint upon its agent, shared counsélvben the original defendant and the
defendant brought in by amendment, or “identityiraérest” between these defendants.

Kirk, 629 F.2d at 407-08. More specifically, the Fifth Circuit ifirk explained that

® Although Plaintiffs added Juana Zamora as a partyghe Second Amended Complaint,

Plaintiffs’ prior pleading referenced Ms. Zamoradadescribed Defendant Sol's alleged
harassment of her in April 200Zamora-Garcia v. TrominskDocs. 2, 36).

1% In decisions subsequentKak, the Fifth Circuit has indicated that courts maysider shared
counsel as a factor in determining whether the is#tgu“identity of interest” exists. E.g,
Jacobsen 133 F.3d at 320 (sufficient identity of interestablished through shared counsel);
Moore v. Long 924 F.2d 586, 587 {5Cir. 1991)(recognizing application of identity ioterest
theory where original defendant and defendant sotmgbe added share counséfipneycutt v.
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“where service of the original complaint is perBgttupon an agent of a party sought to
be brought in by amendment, there is adequateenofithe action to that party” under
Rule 15(c). Id. at 407. The court then noted that the Fifth Girand other courts had
also held that “the requisite notice of an acti@am de imputed to a new defendant
through his attorney who also represented the marparties originally sued.Td. at 408
(citing numerous cases). In a footnote, the F@ilcuit further explained that a new
defendant can also receive the requisite noticeviiye of the “identity of interest”
between himself and the original defendand. at 408 n.4. The court directed that
“[i]dentity of interest generally means that thertgs are so closely related in their
business operations or other activities that tiséitution of an action against one serves
to provide notice of the litigation to the otheld. (internal quotations omitted).

Here, Plaintiffs perfected service of the First édaded Complaint on Aaron
Bonding by personally serving its owner, Don Vasoa: Zamora-Garcia v. Trominski
(Doc. 9). Although the attorneys for Sureties dat represent Aaron Bonding at the
time Plaintiffs filed the First or Second Amendedndplaints'® Plaintiffs point to
evidence sufficient to raise genuine fact issuganding whether Don Vannerson d/b/a

Aaron Bonding was an agent for Sureties in adnenisg surety bonds, and whether

Long 861 F.2d 1346, 1351 5Cir. 1988)(notice could not be imputed to subdbris of
Department of Defense that did not share geograplhocation or counsel with department);
Hendrix v. Galveston County76 F.2d 1255, 1257-58 {&Cir. 1985)(sufficient notice where
original defendant and new defendant “used the saaiing address, the same counsel, and are
located within the same business complex”). Howewe decision indicates that shared counsel
is requiredto find constructive notice under Rule 15(c). Heat a finding of constructive notice
can be premised upon any one of the three altebaetes for imputing notice set forthKirk.

1 Plaintiffs attempt to argue that Sureties reagigenstructive notice of the prior pleadings
through former counsel for Aaron Bonding, who repreed Sureties in other proceedings related
to bond forfeitures. (Doc. 171). However, FiftirdDit precedent indicates that notice can be
imputed to a new party through the original parigtorney where that attorney represents both
parties in thesameproceeding. Jacobsen133 F.3d at 320yioore, 924 F.2d at 5884oneycutt
861 F.2d at 135XKirk, 629 F.2d at 407-08.
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Bonding Defendants shared an identity of interafficsent to impute notice to Sureties
of the claims in both pleadings. (Doc. 153, BExatBF-224-25; Ex. 4 at § 10; Ex. 5 at
BF-334; Doc. 170, Ex. 7 at pp. 55, 131-33; Ex. @t 39-40, 95-97; Ex. 19 at pp. 29,
44, 47; Doc. 172, Ex. 2 at BF-56; Ex. 9 at 1 7; D30, Ex. 34).

Sureties also cannot establish that they woulg@rbgidiced in defending against
the claims at issue. The evidence cited aboveifficient to raise genuine fact issues
regarding whether Aaron Bonding had the same istexge Sureties in investigating and
defending against the claims of misconduct by Daden Sol and of failure to give notice
of appearances for deportation. In other words,rdtord contains some evidence that
Aaron Bonding’'s presence in the case protected ti®arenterests in developing a
defense.See Kirk 629 F.2d at 408 (new defendant’s agent and tosna&tys should have
taken steps to investigate claim against origief¢ndant, thus precluding new defendant
from claiming prejudice through loss of evidencebgrundue surprise). In addition, the
Court notes that regardless of the outcome of 8¢pon’s request for partial summary
judgment on limitations grounds, Stonington musfl siefend against the claims of
members of the Indemnitor Notice Class that accafeet September 30, 2001. It has
not identified any prejudice unique to the claimmattaccrued prior to that date.

The Court therefore turns to whether Sureties knewhould have known that,
except for a mistake concerning identity, they wiollave been sued within the
limitations period. The Fifth Circuit has made arlghat failure to properly name an
intended defendant constitutes a “mistake” for psgs of Rule 15(c), whereas lack of
knowledge concerning the identity of the defendho@s not.Jacobsen133 F.3d at 320-

21 (relying onBarrow v. Wethersfield Police Dep't66 F.3d 466, 470 (2d Cir. 1995),
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modified on other grounds by4 F.3d 1366 (2d Cir. 1996)(no relation back where
plaintiffs amended complaint identifying “John Dodefendants by name “did not
correct a mistake in the original complaint, bustead supplied information [the
plaintiff] lacked at the outsetj’e., amendments were made “not to correct a mistake bu
to correct a lack of knowledge”Worthington v. Wilson8 F.3d 1253, 1257 {7Cir.
1993)(substitution of named defendants for “unkngwtice officers” “was due to lack
of knowledge as to their identity, and not a mistak their names,” and thus amended
complaint did not relate backyVilson v. United States Goy23 F.3d 559, 562-63 {1
Cir. 1994)(no mistake but rather lack of knowleageere plaintiff “fully intended to sue
[employer], he did so, and [employer] turned oub&othe wrong party” because it did
not own vessel on which plaintiff was injured)).hel Fifth Circuit explained that Rule
15(c) “is meant to allow an amendment changingrihene of a party to relate back to
the original complaint only if the change is a tesdi an error, such as a misnomer or
misidentification.”” 1d. at 320 (quotinddarrow, 66 F.3d at 469).

As the parties recognize, other jurisdictions hiagkl that a mistake for purposes
of Rule 15(c) can be grounded in “law as well astf” Soto v. Brooklyn Corr. Facility
80 F.3d 34, 36 (2d Cir. 1996)(quotidMgoods v. Indiana Univ.-Purdue Uni\@96 F.2d
880, 887 ( Cir. 1993)). Citing to a prior decisiofornwell v. Robinsgn23 F.3d 694
(2d Cir. 1994), the Second Circuit 8otocharacterized a “legal mistake” as a plaintiff's
misunderstanding of the legal requirements of sseaf action and a “factual mistake”
as a misapprehension of the identity of the partylantiff wishes to sue.ld. In
Cornwell the plaintiff had supported her allegations afdgr and race discrimination by

detailing numerous incidents of harassment andtifgerg the perpetrators in her
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original complaint. Cornwell 23 F.3d at 700, 705. After the applicable limaas
period had run, she amended her complaint to adéfandants the individuals identified
in the original pleading.ld. at 701, 704-05. Based on these facts, the courtdf no
mistake of law or fact, reasoning that the plaintids not requiredo sue the individual
defendants of which she had knowledge, and thus fdikire to do so in the original
complaint...must be considered a matter of choicemmstake.” Id. at 705.

In contrast, the plaintiff irfSotowas legally required under 8 1983 to sue the
defendants he had failed to name within the apiplecamitations period.Sotq 80 F.3d
at 37. In that case, the district court had disedsthepro seplaintiffs 8§ 1983 suit
against a corrections facility for failure to aléethat the conduct of which he complained
was part of that defendant’s official policy or tis. Id. at 34-35. In the absence of any
institutional custom or policy, the plaintiff’'s gnkrecourse under § 1983 was to sue the
individual corrections officers involvedld. Finding that “but for his mistake as to the
technicalities of constitutional tort law,” the piaff would have named the proper
parties, the court determined that the plaintiffisstake fell within the contours of Rule
15(c). Id. at 37.

The Fifth Circuit has not expressly recognizeddistinction between “legal” and
“factual” mistakes. However, the plaintiff's error Kirk, supra could be characterized
as legal in nature, in that he first brought sgaiast an institutional entity not capable of
being suedKirk, 629 F.2d at 405. More specifically, the plaingi$serted claims against
the Jefferson Parish Sheriff's Office under § 1988. Upon dismissal of the complaint
as to that defendant, the plaintiff amended her ptamt to substitute the sheriff,

individually and in his official capacity, in lieaf the sheriff's office. Id. The court
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found that the plaintiff's substitution of the sifesatisfied the mistake requirement of
Rule 15(c), given that the sheriff had the regaisibtice of the action against the sheriff's
office and thus knew or should have known that ks the party who should have been
sued. Id.

Here, Plaintiffs do not argue that they made aakeésin naming Aaron Bonding
as a defendant, and they continue to pursue tiha<lkat issue against this defendant. In
other words, this is not a case of factual “misndner “misidentification” of the
intended defendant(s). In addition, counsel fairRiffs attests in an affidavit submitted
to the Court that “[a]t the time | filed the Firahd Second Amended Complaints, I
understood that Aaron Bonding was the agent forasrmmaore suretiesyhom | now know
to be [Nobel] and [Rangetr]for the posting of immigration bonds,” and th#tée' relief
plaintiffs sought in the First and Second Amendeam@laints would have a direct
impact on the sureties.” (Doc 172, Ex. 26)(emphagided). Standing alone, these
statements would appear to place the case squaiteiy Jacobsenas Plaintiffs’ lack of
knowledge concerning the identities of FairmontSionington does not constitute a
mistake under Rule 15(c). Plaintiffs attempt, heere to frame their mistake as a legal
one. Counsel’s affidavit also attests that theufaito name the “sureties” as additional
defendants within the limitations period stemmexhfrher belief that “by bringing claims
against the sureties’ agent, Aaron Bonding, Plsntiad in effect brought claims against
the sureties themselvesld. Counsel further explains:

My practice is exclusively an immigration/humaghts law practice. In my

practice, | frequently bring claims against a goweent organization (such as the

DHS) by bringing a claim against an agent for ¢tinganization (such as Marc

Moore or Alberto Gonzales). Similarly, | believedat by suing a private

organization’s agent (Aaron Bonding), plaintiffs the predecessor action had in
effect brought claims against the private orgaiona (Nobel and Ranger).
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These allegations do not present the kind of &dcteenario that supported a
finding of legal mistake in the decisions cited ae-that is, Plaintiffs’ mistake does not
consist of counsel’s failure to properly name tidydknown defendant(s) against whom
Plaintiffs could assert their chosen causes obactiLimiting the scope of legal mistake
in this way corresponds with Rule 15(c)’s additionequirement that the defendant
“knew or should have known” that but for the migiak would have been sued. In other
words, a potential defendant to a plaintiff's claim less likely to meet this requirement
than one who is the clear legal substitute for deéendant originally named. Again,
Plaintiffs continue to assert claims against AaBonding, also a proper defendant to
Plaintiffs’ claims. Although the Court at this tsnmakes no explicit finding concerning
the nature of the relationship between Aaron Bog@ind Sureties, it cannot ignore that
no party has produced evidence or argument thattPfis were legallyrequiredto sue
Sureties to recover on the claims at issue. Therdedoes not support a finding that
Fairmont and Stonington knew or should have knadwat, tbut for counsel’s mistake in
assuming that Plaintiffs’ claims against Aaron Bioigd constituted claims against
unidentified “sureties,” Fairmont and Stonington ulb have been named earlier as
defendants to Plaintiffs’ chosen causes of actidfor these reasons, the claims of
Plaintiffs Zamora and Zamora-Garcia against Faitmimm intentional infliction of
emotional distress are barred by the applicableutsteof limitations. For the same
reasons, Indemnitor Plaintiffs’ claims against $tgton that accrued before September

30, 2001 are barred by the applicable limitatioesqa.
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IV.  Conclusion

For the foregoing reasons, it is hereDRDERED that Sureties’ Motions for
Summary Judgment are both heréBRANTED IN PART AND DENIED IN PART .
(Docs. 153, 154). To the extent that Sureties esgisummary judgment on the
individual claims of Plaintiffs Zamora and Zamora+Ga for intentional infliction of
emotional distress, their Motions are hereBRANTED. Id. To the extent that
Stonington requests summary judgment on the clamsembers of the Indemnitor
Notice Class with Fairmont/Ranger bonds and/or withims that accrued before
September 30, 2001, its Motion is hereBRANTED. (Doc. 154). All other relief

requested by Sureties’ Motions is her&fyNIED. (Docs. 153, 154).

SO ORDERED this 30th day of September, 2008, alMn, Texas.

Randy Crane
United States District Judge
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