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INTRODUCTION

Defendant Allegheny County admits to conducting blanket strip searches on all detainees
entering the Allegheny County Jail, regardless of criminal charges or individualized reasonable
suspicion. Relative to pre-trial detainees charged with misdemeanors or other minor crimes,
including all of the class members in this certified class action, these blanket searches are clearly
unconstitutional. One Circuit Court has described the County’s practices here as being
“demeaning, dehumanizing, undignified, humiliating, terrifying, unpleasant, embarrassing,
repulsive, signifying degradation and submission.” Mary Beth G. v. City of Chicago, 723 F.2d
1263, 1272 (7™ Cir. 1983).

The Court, in denying the Defendants’ Motion to Dismiss, has already followed the
unanimous case precedent from this and most other judicial districts in finding that blanket strip
searches are unconstitutional. As there are no material facts in dispute, the Plaintiffs respectfully
suggest that summary judgment on liability is appropriate, and that the Court should hold that the
County’s uniform strip search policies, as applied to members of the Certified Class, are illegal.

See, Marriott v. County of Montgomery, 426 F. Supp.2d 1 (N.D.N.Y. 2006).
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FACTUAL BACKGROUND

The facts supporting this motion are summarized, with citations to the motion record, in
the Plaintiffs’ Statement of Material Facts, and will only be briefly stated here.

A. The County’s Admissions Regarding An lIllegal, Blanket Strip Search Policy and

Practice

The Allegheny County Jail is a local correctional facility that services the City of
Pittsburgh and its neighboring communities in Allegheny County. The facility houses, in large
part, pre-trial detainees who are unable to make bail. The facility houses, on average, 2,500
detainees on any given day. (Allegheny County Dep., pp. 120) (Keach Aff., Ex. D). Class
Counsel estimates that the class size here is 13,000 individuals. (Keach Aff., q 4). Many of
these detainees, including Plaintiff Harry Delandro, are individuals subjected to “bench
warrants” for failure to appear in Court, and are housed for several days before even seeing a
judge. (Allegheny County Dep., p. 36-37). Approximately 60 percent of these individuals are
released immediately after their initial arraignment. (Allegheny County Dep., p. 37).

The County, in response to a deposition notice pursuant to Fed. R. Civ. Proc. Rule
30(b)(6), proffered Corrections Lieutenant Phil Cestra as its designated deponent. (See,
Plaintiffs’ Notice of Deposition, dated May 8, 2007) (Keach Aff., Ex. C). Liecutenant Cestra is
the officer primarily in charge of the “Intake/Booking Area” of the Allegheny County Jail.
(Allegheny County Dep., p. 14). Lieutenant Cestra admitted that all detainees are subjected to a
blanket strip search when receiving the jail uniform in “Phase 6 of the booking process at the
Allegheny County Jail, according to the express requirements of Allegheny County’s written
policies. (Allegheny County Dep., pp. 20-22, 111, 155-56, 165-67; Allegheny County

Administrative Directive Number 16, “Methods of Searching Inmates,” p. 3 (Keach Aff., Ex.
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E)). The primary justification for these blanket strip searches is that detainees “have been
intermingled” with others. (Allegheny County Dep., p. 165-67). These searches largely include
a visual examination of the genitals, as well as requesting detainees to bend at the waist and/or
manipulate the buttocks, breasts and genitals to allow for a visual inspection of their body
cavities and skin folds. (Allegheny County Dep., p. 22). Female detainees are required to “squat
and cough” to see if any contraband is dislodged from the vagina. (Allegheny County Dep., p.
22). These searches are done on all detainees, regardless of criminal charge or individualized
reasonable suspicion, for the express purpose of finding contraband. (Allegheny County Dep., p.
22-23, 166-67). Lieutenant Cestra admitted, however, that the bulk of the Allegheny County
Jail’s contraband problem stems from detainees already sentenced, not “new arrestees,” because
“[m]ost people don’t walk around with [items secreted in their rectum or vagina].” (Allegheny
County Dep., pp. 150, 152-53). Subsequent to the filing of this action, Allegheny County
amended their written strip search policy, Policy Number 21 — Method of Searching Inmates — to
expressly reflect its practice of strip searching all pretrial detainees who receive the Jail Uniform.
The new written policy, dated August 9, 2006, was amended as follows:

Pre-trial detainees that can not make bond or bail, after arraignment, and their

legal paperwork has been processed may be strip searched after being “three

paged” by the medical department and before they are deloused, showered and

s.ent to the general population intake pad as they are court ordered detainees at this

time.
(Policy Number 21, dated August 9, 2006, p. 3) (Keach Aff., Ex. F).

The testimony of other Corrections Officers from the Allegheny County Jail confirms

that all detainees are being subjected to a uniform strip search when they receive the jail uniform.

During the course of discovery, the Plaintiffs deposed the following Corrections Officers, who
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admitted to conducting blanket strip searches on all pretrial detainees who receive the Jail

Uniform:
Corrections Officer Deposition Pages Exhibit Letter
John W. Colbert 17-19 Exhibit I
e “The search officer takes them into the shower area and closes the curtains
behind them. There they have to take their clothes off in front of the
officer; and the officer asks them to put their arms out, lift their groin, turn
around, bend over, spread and cough. That’s procedure that we were
taught... That happens to everybody.”
Joan MacLennan 26 Exhibit J
e “Q: As far as you know, does the criminal history and background of the
person play any significance in the booking procedure?
A: No.”
Lewis Wilson, Jr. 22 Exhibit K

Sandra Rugani

“Q: Okay. And that happens without regard to the offense for which they
were arrested?

A: Yes, as I said, if they’re going upstairs, you’ll get a strip search.

Q: You don’t review an inmate’s institutional history before you strip
search?

A: That’s none of my business.

Q: And you don’t review their criminal history at all?

A: That’s none of my business.”

29,31 Exhibit L

“Bend, spread and cough, basically, and I have them do that twice because
females have been known to have things hidden of contraband, weapons

that we have found in this area.”  Strip searches done in “all
circumstances.”
David Younkins 21,23 Exhibit M

“Q: Do you know the offense a person has been charged with at the time
they’re in the shower area and you’re searching them?

A: I’'m sure if I paid attention, I probably could, but I usually don’t pay
attention to that. ...

Q: Has there ever been a time that a detainee has come into the facility and
come into the shower area that you have not strip searched them?
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A:No.”
Corrections Officers Colbert and Younkins confirmed this blanket strip search regimen when
testifying during the Preliminary Injunction Hearing held before the Court on March 17, 2008.
(Transcript of Preliminary Injunction Hearing, Day One, pp. 24-25, 28-31, Exhibit G).

In short, the Plaintiffs maintain that they have clearly established that Allegheny County
strip searches all pre-trial detainees upon their admission to the Allegheny County Jail, and that
this regimen is officially sanctioned by policy making officials who oversee the Jail.

B. Facts Relevant to the Named Plaintiffs, Harry Delandro and Karen Murphy

On or about April 19, 2006, Harry Delandro, a resident of Pittsburgh, was arrested and
placed in Allegheny County Jail for failing to pay child support. (Second Amended Complaint,
at q 3) (Keach Aff., Ex. A). See, Simpson v. Saponara, 375 A.2d 146, 147 (Pa. Super. 1977)
(failure to pay child support is viewed as a misdemeanor in Pennsylvania). At the time of the
arrest, Mr. Delandro was on crutches and wearing a foot immobilizer. (Delandro Deposition, p.
22, Exhibit N). Mr. Delandro was put in a holding cell for the night. (Id., at p. 15-16). The
following morning before having seen a judge, Delandro was provided jail issue clothes and strip
searched. (Id., at p. 20-21). The strip search required him to remove his underwear, spread the
lobes of his buttocks and lift his testicles in connection with the search. (Id., at p.21). The next
day, Mr. Delandro went to court where he was ordered to be released. However, after returning
to jail, he was put in another holding cell, strip searched yet again and finally released that
evening. (Transcript of Preliminary Injunction Hearing, Day One, p. 7, Exhibit G).

On or about August 22, 2005, Karen Murphy was arrested and placed in Allegheny
County Jail for misdemeanor charges of disorderly conduct and harassment. Disorderly conduct

and harassment is a misdemeanor offense under the Pennsylvania Crimes Code. See 18 Pa.
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C.S.A. § 5503(b). On August 25, 2005, Ms. Murphy was arrested after placing a call to 911
operators requesting that the police be sent to her elderly father’s home to check on him.
(Transcript of Preliminary Injunction Hearing, Day One, pp. 12-13, Exhibit G). As a result of
the 911 call, Ms. Murphy was charged with harassment. At the time of the arrest, plaintiff
Murphy was wearing only her underwear and a t-shirt. (Id., at p.13). At initial booking, Ms.
Murphy was put in a holding cell where she remained for several hours. She was thereafter strip
searched during the course of a supervised shower. She was required to completely disrobe, lift
her breasts, squat and manipulate her genital areas so that she could be visually inspected by a
female guard. (Id., at p.14-15). During her testimony before the Court, Ms. Murphy further
detailed that the Corrections Officer who conducted her search called Murphy a “b*tch,” and that
she was “totally humiliated. Embarrassed. I feel like I was raped.” (Id., at 15-16).

C. Procedural History

At the outset of this proceeding, the County moved to dismiss this action, and claimed
that their strip search regimen was constitutional. (See, Docket Entry Number 8). The Court
rejected these arguments, and, in doing so, adopted the authority from other circuit courts, and
other District Courts in this Judicial Circuit, that blanket strip searches of pre-trial detainees
charged with misdemeanors and other minor crimes are unconstitutional. (Report and
Recommendation Denying Motion to Dismiss, pp. 4-5, Exhibit B). Later, the Court granted the

Plaintiffs’ Motion for Preliminary Injunction and their Motion for Class Certification.
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SUMMARY JUDGMENT LEGAL STANDARD

Summary judgment should be granted “if there is no genuine issue of material fact and if,
viewing the facts in the light most favorable to the non-moving party, the moving party is
entitled to judgment as a matter of law.” See Pearson v. Component Tech. Corp., 247 F.3d 471,
482 n.1 (3d Cir. 2001) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L.
Ed. 2d 265 (1986)); accord Fed. R. Civ. P. 56(c). The Court should enter summary judgment
only when “the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of law.” See Fed. R. Civ. P. 56(c). The
“summary judgment procedure is properly regarded not as a disfavored procedural shortcut, but
rather as an integral part of the Federal Rules as a whole, which are designed ‘to secure the just,

b

speedy and inexpensive determination of every action.”” Holt Cargo Sys., Inc. v. Delaware
River Port Auth., 20 F. Supp. 2d 803, 818 (E.D. Pa. 1998) (granting defendants’ motion for
summary judgment), aff’d, 165 F.3d 242 (3d Cir. 1999).

An issue is “genuine” if it is supported by such evidence that a reasonable jury could
return a verdict in the nonmoving party's favor. See Anderson v. Liberty Lobby, Inc., 477 U.S.
242,248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). A fact is “material” if, under the governing
substantive law, a dispute about the fact might affect the outcome of the suit. /d. In determining
whether a genuine issue of material fact exists, the court must view the facts and all reasonable
inferences drawn from those facts in the light most favorable to the nonmoving party. See,
Florence v. Bd. of Chosen Freeholders of Burlington, 595 F. Supp. 2d 492, 502 (D.N.J. 2009)

(citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 89

L. Ed. 2d 538 (1986)).
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Initially, the moving party has the burden of demonstrating the absence of a genuine issue
of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91 L. Ed. 2d 265
(1986). Once the moving party has met this burden, the nonmoving party must identify, by
affidavits or otherwise, specific facts showing that there is a genuine issue for trial. /d. Thus, to
withstand a properly supported motion for summary judgment, the nonmoving party must
identify specific facts and affirmative evidence that contradict those offered by the moving party.
Anderson, 477 U.S. at 256-57. “A nonmoving party may not ‘rest upon mere allegations, general
denials or ... vague statements ...”” See Trap Rock Indus., Inc. v. Local 825, Int'l Union of
Operating Eng'rs, 982 F.2d 884, 890 (3d Cir. 1992) (quoting Quiroga v. Hasbro, Inc., 934 F.2d
497, 500 (3d Cir. 1991)).

In deciding the merits of a party's motion for summary judgment, the Court's role is not to
evaluate the evidence and decide the truth of the matter, but to determine whether there is a
genuine issue for trial. See Florence, 595 F. Supp. 2d at 502 (citing Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986)). Credibility determinations
are the province of the finder of fact. See Big Apple BMW, Inc. v. BMW of N. Am., Inc., 974 F.2d
1358, 1363 (3d Cir. 1992). If there is no genuine issue of material fact upon review of cross-
motions for summary judgment, then judgment may be entered in favor of the deserving party in
light of the law and undisputed facts. See lberia Foods Corp. v. Romeo Jr., 150 F.3d 298, 302
(3d Cir. 1998) (citing Ciarlante v. Brown & Williamson Tobacco Corp., 143 F.3d 139, 145-46

(3d Cir. 1998)).
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ARGUMENT

This Court has already denied a motion to dismiss filed by Defendants, holding that “the
plaintiffs have stated a viable claim that the [D]efendants violated their Fourth Amendment
rights to be free from unreasonable searches.” Order dated December 7, 2006, Dkt. No. 15, at 7,
adopted by the District Court by Order dated January 8, 2007, Dkt. No. 20. The Court found that
“the strip and visual body cavity searches must be justified by at least a reasonable suspicion that
the arrestee is concealing contraband or weapons.” Dkt. No. 15, at 4. Thus, it is law of the case
that a blanket strip search policy for misdemeanor pretrial detainees does not pass constitutional
muster.! Nevertheless, Plaintiffs detail below the near-unanimous authority, some of which was
recently decided by District Courts within the Third Circuit, holding blanket jail strip searches of

misdemeanor detainees unconstitutional.

A. The Overwhelmingly Majority of Federal Courts Have Held that Blanket Jail
Strip Search Policies are Unconstitutional When Applied to Individuals Charged
With Misdemeanors or Other Minor Crimes.

The Fourth Amendment protects citizens against unreasonable searches and seizures by
the government. In the context of searches incident to criminal detention, the United States
Supreme Court held in Bell v. Wolfish, 441 U.S. 520 (1979), that:

[t]he test of reasonableness under the Fourth Amendment is not capable of precise

definition or mechanical application. In each case it requires a balancing of the

need for the particular search against the invasion of personal rights that the

search entails. Courts must consider the scope of the particular intrusion, the

manner in which it is conducted, the justification for initiating it, and the place in

which it is conducted.

Id. at 559. An examination of one’s naked body, especially someone’s anus and vagina, clearly

constitutes “an invasion of personal rights of the first magnitude.” Chapman v. Nichols, 989

' “Under the law of the case doctrine, once an issue is decided, it will not be relitigated in the same case, except in
unusual circumstances.” See Hayman Cash Register Co. v. Sarokin, 669 F.2d 162, 165 (3d Cir. 1982).

9
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F.2d 393, 395 (10th Cir. 1993). “[Flew exercises of authority by the state... intrude on a citizen’s
privacy and dignity as severely as the visual anal and genital searches practiced here.” Mary
Beth G. v. City of Chicago, 723 F.2d 1263, 1272 (7th Cir. 1983).

The overwhelming majority of Circuit Courts, when considering the balancing test
required by Bell, have held that strip searches cannot be utilized against individuals charged
with, but not convicted of, minor crimes (misdemeanors, summary offenses, arrests on bench
warrants, etc.) in the absence of reasonable suspicion to believe a detainee is in possession of a
weapon or contraband.> See Wood v. Hancock County Sheriff’s Dept., 354 F.3d 57, 62 (1st Cir.
2003); Weber v. Dell, 804 F.2d 796, 801 (2d Cir. 1986); Logan v. Shealy, 660 F.2d 1007, 1013
(4th Cir. 1981); Stewart v. Lubbock County, 767 F.2d 153, 156-57 (5th Cir. 1985); Masters v.
Crouch, 872 F.2d 1248, 1253 (6th Cir.), cert. denied, 493 U.S. 977 (1989); Mary Beth G., 723
F.2d at 1273; Jones v. Edwards, 770 F.2d 739, 742 (8th Cir. 1985); Giles v. Ackerman, 746 F.2d
614, 617 (9th Cir. 1984); Chapman v. Nichols, 989 F.2d 393, 395-96 (10th Cir. 1993). This is
because “[r]equiring particularized reasonable suspicion to strip search misdemeanant arrestees
balances institutional security needs with individual privacy, which includes a reasonable
expectation not to be unclothed involuntarily, to be observed unclothed or to have one’s private

parts observed or touched by others.” Wood, 354 F.3d at 62 (internal quotation marks omitted).

% Over twenty class actions have been successfully prosecuted regarding this practice, including several in major
urban areas like Pittsburgh. See Mitchell v. The County of Clinton, 2007 WL 1988716, *3 (N.D.N.Y. July 5, 2007)
(certification in strip search class action litigated by lead counsel in this case); Marriott v. County of Montgomery,
227 F.R.D. 159 (N.D.N.Y., aff’d, 2005 WL 3117194 (2d Cir. 2005) (same); Hicks v. County of Camden, Case No.
05-CV-1857(D.N.J. 2007) (Camden County, New Jersey, settlement negotiated by counsel in this case); Kahler v.
County of Rensselaer, 2005 WL 1981300 (N.D. N.Y. Aug. 17, 2005) (Troy, Rensselaer County, New York;
settlement negotiated by lead counsel in this case); Dodge v. County of Orange, 226 F.R.D. 177 (S.D. N.Y. 2005)
(Newburgh, Orange County, New York); McBean v. City of New York, 228 F.R.D. 487 (S.D. N.Y. 2005) (Rikers
Island Detention Center, New York City); Haney v. Miami-Dade Co., No. 04-CV-20516-CIV, 2004 WL 2203418
(S.D. Fla. Aug. 24, 2004) (Miami-Dad County Jail); Mack v. Suffolk Co., 191 F.R.D. 16 (D. Mass. 2000) (Boston,
Suffolk County, Massachusetts); Bynum v. District of Columbia, 384 F. Supp. 2d 342 (D. D.C. 2005) (Washington,
District of Columbia); Nilsen v. York Co., 400 F.Supp. 2d 206 (D. Me. 2005) (summarizing settlements).

10
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B. District Courts Within The Third Circuit Have Universally Held that Blanket Jail
Strip Search Policies are Unconstitutional When Applied to Individuals Charged
With Misdemeanors or Other Minor Crimes.

District Courts within the Third Circuit that have confronted the issue of blanket jail strip
searches of misdemeanor detainees have held them to be unconstitutional. Recently, in Florence
v. Bd. of Chosen Freeholders of Burlington, 595 F. Supp. 2d 492 (D.N.J. 2009), the plaintiffs
who consisted, like here, of a certified class of pre-trial detainees who were strip searched
without reasonable suspicion of concealment of contraband, drugs or weapons, sought summary
judgment. Id. at 495. In granting summary judgment, the court found that “the overwhelming
weight of authority still supports the conclusion that blanket strip searches of non-indictable
offenders, performed without reasonable suspicion for drugs, weapons, or other contraband, is
unconstitutional.” Id. at 513. Similarly, in Allison v. GEO Group, Inc., 2009 U.S. Dist. LEXIS
24522 (E.D. Pa. Mar. 24, 2009), the plaintiffs were arrestees who alleged that the defendant had
a policy or practice of strip searching all arrestees without any individualized suspicion that those
arrestees had secreted contraband. In denying defendant’s motion for the judgment on the
pleading, the court agreed with the overwhelming authority “that suspicionless arrestee strip
searches, either pursuant to a blanket policy or conducted individually, violate the Fourth
Amendment.” Id. at * 57. Other courts within the Third Circuit that have considered this issue
have uniformly held that suspicionless custodial strip searches of detained arrestees violate the
Fourth Amendment. See Newkirk v. Sheers, 834 F. Supp. 772, 789-91 (E.D. Pa. 1993) (blanket
strip searches of misdemeanor defendants at the Schuylkill county Jail found unconstitutional);
Duffy v. County of Bucks, 7 F.Supp. 2d 569, 579-580 (E.D. Pa. 1998) (“A strip search, regardless
of how professionally and courteously conducted, is an embarrassing and humiliating experience

. officers must have reasonable individualized suspicion that a detainee is carrying or

11
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concealing contraband.”) (citations omitted); Davis v. City of Camden, 657 F. Supp. 396, 400-01
(D.N.J. 1987) (holding unconstitutional blanket strip searches in Camden County Jail); Martino
v. County of Camden, 2005 WL 1793718 (D.N.J. July 26, 2005) (same); O ’Brien v. Borough of
Woodbury Heights, 679 F.Supp. 429, 433 (D.N.J. 1988) (holding unconstitutional blanket strip
search policy at the Gloucester County Jail); Wilkes v. Borough of Clayton, 696 F.Supp. 144, 149
(D.N.J. 1988) (holding unconstitutional policy of watching all detainees use bathroom).

Accordingly, this Court should follow the legion of authority within and outside this
Judicial Circuit.’

C. The Court Should Grant Summary Judgment Because There is No Genuine Issue

of Material Fact Concerning the Defendants’ Blanket Strip Search Policy and
Practice at the Allegheny County Jail.

As detailed in Plaintiffs’ Statement of Material Facts, Defendants’ witnesses have
admitted that they maintained a policy and practice from July 13, 2004 until March 18, 2008 of
conducting blanket strip and visual cavity searches of all pre-trial detainees admitted to the
custody of the Allegheny County Jail at the time that the detainees received the Jail Uniform.
These searches involved a strip search, where naked detainees are visually observed by a
Corrections Officer, and visual cavity searches, where detainees are required to manipulate their

buttocks and genitals to allow for an inspection of their scrotum, vagina and anus. These

searches were performed on all individuals, regardless of the crime charged, disability, criminal

? Plaintiffs are aware that the Eleventh Circuit in Powell v. Barrett, 541 F.3d 1298 (11th Cir. 2008) (en banc)
recently broke with the other Circuits’ interpretation of Bell. Plaintiffs believe that Powell was wrongly decided and
is not persuasive authority, as the two District Courts within this Circuit that have thoroughly examined it have
recognized. See Florence, 595 F. Supp. 2d at 511. (“[TThis Court ultimately finds [Powell’s] contrarian holding less
than compelling. The post-contact visit searches upheld in Bell are dissimilar to the post-intake searches struck
down by the circuits in the thirty years since that decision. Thus, Powell does not present a convincing argument . .
.”); see also Allison, 2009 U.S. Dist. LEXIS 24522 at 64 (“this Court disagrees with both the reasoning and holding
of the Eleventh Circuit in Powell”). Moreover, as discussed above, because it is law of the case that a blanket strip
search policy for misdemeanor pretrial detainees does not pass constitutional muster, this Court should not even
consider the non-binding Powell decision.

12
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history, institutional history, age or suspicion of possession of contraband. In short, these
searches were performed in the absence of individualized reasonable suspicion.*

As detailed above, case precedent overwhelmingly holds that strip searches cannot be
utilized against individuals charged with, but not convicted of, minor crimes (misdemeanors,
summary offenses, arrests on bench warrants, etc.) in the absence of reasonable suspicion to
believe a detainee is in possession of a weapon or contraband. The undisputed facts establish
that Defendants had a policy and practice of strip-searching all arrestees without individualized
suspicion, in violation of clearly established Constitutional law. Accordingly, because there is
no genuine issue of material fact, the Plaintiffs’ Motion for Summary Judgment should be

granted.

* Defendants’ anticipated reliance upon “commingling” with the general prison population is unavailing as a
justification for blanket strip searches. See Allison, 2009 U.S. Dist. LEXIS 24522 at 73-74 (citations omitted) (“the
Court is not influenced by the fact that some persons do anticipate their own arrests and might have the opportunity
to conceal contraband. . . Such circumstances do not justify an otherwise unreasonable blanket policy.”); see also
Newkirk, 834 F. Supp. at 789-90 (rejecting defendants' argument that the strip searches of non-violent protestors
pursuant to a blanket policy was reasonable because persons "'who commit actions intending or expecting to go to
prison" threaten institutional security); Roberts v. State of Rhode Island, 239 F.3d 107, 112-113 (1* Cir. 2001) (“the
deterrent rationale for the Bell search is simply less relevant given the essentially unplanned nature of an arrest and
subsequent incarceration™); Masters v. Crouch, 872 F.2d 1248, 1254 (6™ Cir.1989), cert. denied, 493 U.S. 977
(1989) (“the fact of intermingling alone has never been found to justify such a search without consideration of the
nature of the offense and the question of whether there is any reasonable basis for concern that the particular
detainee will attempt to introduce weapons or other contraband to the institution”); John Does 1-100 v. Boyd, 613 F.
Supp. 1514, 1524 (D. Minn. 1985) (“[T]he commingling of detainees does not mandate a finding that the
defendants’ strip search policy is constitutional ... any danger associated with commingling is minimized by the fact
that a detainee’s arrest is an unplanned event. The danger of smuggling is therefore wholly unsubstantiated.
Further, methods can be devised by defendants to minimize commingling.”).

13
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CONCLUSION
For these reasons, the Plaintiffs and the Certified Class respectfully request that this
Court grant their Motion for Partial Summary Judgment on Liability, and that it also provide any
other relief it finds to be just, proper and equitable.
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