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NOTICE OF MOTION AND MOTION
TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on January 28, 2011, atOD0a.m. before the Ho
Samuel Conti of this Court, Defendant Dollar Treer&s, Inc. (“Dollar Tree”) will move and here
does move the Court under Fed. R. Civ. P. 37(h)faidan order that the claims of the followi
Plaintiffs be dismissed with prejudice for failibg respond to Defendant’s prior interrogatories
requests to produce documents, despite a Count trdi® so. In the alternative, Defendant requ

that the Plaintiffs’ claims be dismissed withougjpdice, allowing them to pursue individual clai

ests

ms

if they wish. The 112 Plaintiffs who are the subjef this motion are as follows “hereinafter

Plaintiffs”:
Le'ann Alarcon
Jesus Alejandre
Brenda Anderson
Diane Ashley
Robin Baker
Alicia Barkley
Robert Beights
Eric Bent
Jeffrey Braun
Hope Brewer
Eloisa Buitron
Christy Camacho
Rosemary Carlos
Shawn Cassidy
Kim Castellanos
Karen Cohen
Amanda Coker

Mike Cossolotto

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO 1.
RESPOND TO DEF'S DISCOVERY

CASE NOS.C 07 2050 SC
andC 07 04012 sC
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William Cramer
David Cross
William Curtis
Gregg Daggett
Deann Dasher
Chris Dean

Sally Delcastillo
Elaine Edwards
Jen Edwards
James Ellis

Gary Ferguson
Teresa Fletcher
Kathy Fortune
Cindy Fukuhara
Mark Gabellini
Kenneth Galle
Claudia Garcia
Eric S. Garcia
Mireya Gomez
Gabriela Gonzalez
Wilber Gonzalez
Bikira Green
Jean M. Gregg
Rachel Haines
Richard Handrich
Evelyn Hanson
Kathryn L. Hansson

Kent Harwood

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO 2. CASE ’;Ir%séco(yoigig gg
RESPOND TO DEF’'S DISCOVERY
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Steven Hensley
Danny Herrera
Latuya Hobill
Naomi Star Hodgkins
Christina Hoes
William Huffer
Larry Huffstetler
Ron Jacobs
Chris James
Kirk Jansen
Hope Jennings
Betty Johnson
Charles Jones
Maria Juarez
Steve Kauhn
Ray Kienitz
Landon Kouba
Racheal Leggans
Rob Lewis

Tina Lipnicki
Tim Luddington
David Martin
Ricky Martin
Jesus Martinez
Sonia Martinez
Paul Massey
Adam Mcfarland

Rafael Mejia

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO 3.
RESPOND TO DEF'S DISCOVERY
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Janice Melo
Nephtali Mendoza
Jason Millstone
Oscar Molina
Miguel Munoz
Tom Nelson
Killian Nowden
Amy Osborn
Vaensa Pan
Michelle Panattoni
Michael Pastrone
Ruth E. Phipps
Joseph Prophet
Brandon Raes
Valentin Ramirez
Eleazar Reyes
Lorie Reyes (Kiefer)
David N. Robson
Monica Rosas
Norman Saban
Brandon Salazar
Jules Sanchez
Heidi Semenza
Tom Shaff

Susan Sigler
Brian A. Sjostrand
Billie Soto

Steven Taylor

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO 4.
RESPOND TO DEF'S DISCOVERY
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Christina Valdez
Mike Van Buren
Joseph Vara
Edwin H. Walthall
Patti Wenzel
Kip Whiteacre
Deborah A. Wiebe
Robert Willey
Pat Woolweaver
Elizabeth Yoder
This Motion is based on Plaintiffs’ continued redlito provide discovery requested
of them, despite a Court Order that they do sas Wotion is based on this Notice of Motion and
Motion, Proposed Order, Declaration of Matthew Vahdhe files in this case, and any evidence

argument produced in reply papers or at the hearing

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO S.
RESPOND TO DEF'S DISCOVERY

CASE NOS.C 07 2050 SC
andC 07 04012 sC
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1 MEMORANDUM OF POINTS AND AUTHORITIES
2101 INTRODUCTION AND SUMMARY OF ARGUMENT
3 The 112 Class Members (“CMs”) who are the subjé¢his Motion to Dismiss are
4 || present or former Dollar Tree Store Managers whmtthey are owed overtime wages, meal jand
5 | rest period premiums, restitution and penaltiesher@ are approximately 273 class members
6 | (Vandall Decl. 1 3). Of the 273, the 112 who dre subject of this Motion failed to respond|to
7 | Defendant’s Request for Production of Documents $pekcial Interrogatories despite a court order.
8 | The responses were due July 16, 2010. Yet, overrfionths later, and after two warning letters
9 | were ordered by the Court, Plaintiffs still failed respond to the court ordered discovery,
10 | prejudicing Defendant. The Plaintiffs were givanpde warning that if they failed to respond their
11 I| claims would be subject to dismissal.
12 On November 19, 2010 this Court denied Defendgmtier motion to dismiss the
13 | claims of those Class members who failed to respormtiscovery, but stated that it would entertain
14 || a renewed motion to dismiss after the non-respenSiass Members were provided with one final
15 | opportunity to respond (Vandall Decl. Exh U). Tdeurt ordered Plaintiffs’ counsel to send another
16 | written notice to all non-responsive Class Membwedgcating that the Court will dismiss them frgm
17 | the Class if they do not respond to Defendant’'sadisry. Non-responsive Class Members were
18 | given 21 days from the mailing of the warning netto provide verified discovery responsks.
19 | Defendant’s counsel was invited to file a reneweatiom seeking that any non-responsive Class
20 | Members be dismissed. (ECF No. 254, p. 3, 1 4)n#ffs’ counsel sent the (second) warning lefter
21 | on November 23, 2010 (Vandall Decl. Exh V). Asxdcember 17, 2010, only thirty-two (32)
22 | additional Class Members have responded to thewksg. Defendant renews its motion to dismiss
23 || the remaining 112 non-responsive Class Membersieridant brings this Motion to Dismiss with
24 || prejudice pursuant to Fed. R. Civ. P. Rule 37(8)(1). In the unlikely event the Court does hot
25 || dismiss the claims with prejudice, they should Immissed without prejudice, to allow them|to
26 || pursue their own individual suits.
27
28
TR S MEMBERS WHO FALEDTO 6. CASE NOSC 07 2050 SC
s ca woszenl  RESPOND TO DEF'S DISCOVERY
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Il FACTS

A. Procedural History

As a result of Defendant’s partially successful iotto Decertify the Class, the

current class consists of “all persons who wereleyep by Dollar Tree Stores, Inc. as Califor

retail store managers at any time on or after Déeerh2, 2004, and on or before May 26, 2009,

who responded ‘no’ at least once on Dollar Treeéekly payroll certifications.” (Vandall Decl.

Exh. A, September 9, 2010 Order Granting in Pad Benying in Part Defendant’s Motion

nia

and

to

Decertify, ECF Document No. 260, page 23, lines).4-8here are approximately 273 Class

Members (Vandall Decl. | 3).

Trial is scheduled to begin on March 7, 2011 amdrtbn expert discovery cutoff w.
October 15, 2010. (Vandall Decl., Exh. B, 3/25Q6€der After Case Management Confere
("“CMC Order” at 11 5, 9).

On March 25, 2010, this Court ordered that Defehdayuld serve each Cla

Member with 10 Special Interrogatories and 10 Rstuéor Production of Documents. (“Class

Discovery Requests”). (CMC Order at 1 (VandaficD, Exh. B) Defendant served the CI
Discovery Requests on March 26, 2010. (VandalllD&xhs. C, D) On April 26, 2010, Cla

Counsel served Model Objections to all of the wntdiscovery requests. (Vandall Decl., Exh

ASS

5S

Model Objections to Interrogatories, and Exh. F,ddloObjections to Requests for Production of

Documents). The Model Objections asserted manigrpdate objections in an apparent attempt to

evade Plaintiffs’ discovery obligations altogetheifter revising some of the requests Defendant

brought a motion to compel responses to the Classollery Requests. On June 9, 2010,
Honorable Joseph Spero heard the Motion and orddsdslightly modified Interrogatories a
Requests for Production of Documents be sent tesembers, and ordered Plaintiffs to resp
to such requests by July 16, 2010. (Vandall Dé&oth. G, 1 8 (Order), Exh. H page 29 (Transc
of June 9, hearing). Defendant served modified€Riscovery Requests in compliance with Ju
Spero’s Order on June 10, 2010 (Copies attachéxlabits |, J to Vandall Decl.).

On July 16, 2010, Plaintiffs submitted verifiedpesses on behalf of 215 of the th

the
ond
ript

dge

en

718 Class Members. For the remaining Class MemBdamtiffs served unverified objections and

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO 1.
RESPOND TO DEF'S DISCOVERY

CASE NOS.C 07 2050 SC
andC 07 04012 sC
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stated that no information was availablgVandall Decl., Exhs. K, L (sample objections)n the

following weeks, Plaintiffs submitted verified dmeery responses for only 8 additional ClI

ASS

Members, two of which are members of the reviseals€l (Vandall Decl., 17) The 112 Class

Members who are the subject of this Motion submitte® signed discovery responses, anly

objections and a statement that no information aaslable (Vandall Decl. Exhs. K, L) (Vanda

Dec. 7).

On August 27, 2010, Defendant’s counsel requestaidGlass counsel send a lette

the non-responsive Class Members, advising themnttiea claims would be dismissed if they d

not respond to the Class Discovery Requests. (&abBecl., Exh. M) Class counsel failed to do
(Vandall Decl., 18).

On September 9, 2010, this Court issued an Ordeialha decertifying the Clas
(ECF Document No. 260, Vandall Decl., Exh. A). &sesult, the class size was reduced from
to approximately 273 members.

On October 14, 2010, upon a motion filed by DefendMagistrate Judge Spe
ordered that a warning notice be sent to all Clelesnbers who had not responded to C
Discovery Requests advising them that their claimald be dismissed if they did not respond to
discovery by October 29, 2010. (Vandall Decl. 1Y) 1Plaintiffs’ counsel mailed the warning not
to all non-responsive Class Members on Octobe2@8). (Vandall Decl., Exh. R.)

Judge Spero stated that any Motion to Dismissdaure to respond to the discove

would need to be heard by Judge Conti. (Vandatl.DExh. H, June 9, 2010 hearing pg. 27:1-18).

On November 1, Defendant received verified discpvegsponses from eig
additional Class Members (Defendant does not mowisimiss the claims of these individuals).
November 3, Defendant received supplemental disgaesponses from four Class Members v
had previously provided objections (Defendant dussseek to dismiss these individuals). (Van

Decl., 11 13, 14).

! Unsigned interrogatory responses are tantamourd tesponse at alMcDougle v. Dunn468
F.2d 468, 472 (4th Cir. 1972)

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO 8.
RESPOND TO DEF'S DISCOVERY

CASE NOS.C 07 2050 SC
andC 07 04012 sC
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1 On November 19, 2010, this Court denied Defendantision to dismiss the claims
2 | of those Class Members who failed to respond toodisry, but stated that it would entertain a
3 | renewed motion to dismiss after Class Members weowided with one final opportunity to
4 | respond. The Court ordered Plaintiffs’ counselkémd another written notice to non-responsive
5 | Class Members advising them that the Court woutindis them from the class if they did not
6 | respond to Defendant’s discovery. Non-responsilessMembers were given 21 days from |the
7 | mailing of the notice to provide verified discovagsponses. Defendant’s counsel was invited to
8 | file a renewed motion that non-responsive Class Mambe dismissed. (ECF No. 254, p. 3,14
9 Although requested to do so on December 2nd, Hfairdounsel refused to provide
10 | Defendant with a copy of the (second) warning tetteproof of service for that letter. (Vandall
11 | Decl., 1 19). On December 6th, however, Class sslundicated that the warning letter was majled
12 | on November 23, 2010. (Vandall Decl., Exh V.)
13 On December 3, 2010, Plaintiffs’ counsel wrote #efeto Defendant’s counsgl
14 | stating that they were having difficulty contactisgme Class Members, and requesting assistance in
15 || locating them. On December 7, Defendant’s couressgdonded with updated contact information
16 | for nine employees on Plaintiffs’ counsel’s Decentbdist who were employed by Dollar Tree as of
17 | March 2, 2010, the last time Defendant producedateutl contact information at Class counsgl's
18 | request, and whose contact information had charsgecke that date. (Vandall Decl., Exh. X).
19 | Shortly thereafter, Defendant’s counsel verifiedttthe contact information for all but three former
20 | employees on Plaintiffs’ counsel’'s December 3disturately reflected the information contained in
21 | Defendant’s files and provided new contact infororatfor the three former employees who had
22 | provided Dollar Tree with updated contact informaatsince their departure. (Vandall Decl., § 20).
23 As of December 17, 2010, only thirty-two (32) addial Class Members responded
24 | to the discovery requests (Vandall Decl. f*2Blence, there are 112 Class Members who should be
25 | dismissed from this action.
26
27
2 While these responses were inadequate, thesédudls are not the subject of this motion, whigh
28 | is directed only to those Class Members who filedesponses. (Vandall Decl. { 21).
TR S MEMBERS WHO FALEDTO 0. CASE NOSC 07 2050 SC
s ca woszenl  RESPOND TO DEF'S DISCOVERY
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B. Defendant Has and Will Suffer Prejudice If The Relef Requested Is Not
Granted

Defendant has, and will suffer considerable pregdn this matter, including in
preparing for trial, without responses to the CRg&overy requests. Defendant suffered prejudice
by having to file its decertification motions witlothe benefit of the discovery responses from the
non-responsive class members. Its first motion wal/ partly successful and the second
decertification motion was denied. Defendant dlsst the opportunity to use the discovery
responses for their dispositive motions for summadgment and dismissal. (Vandall Decl. § 22)
Further, Defendant will have difficulty raising @efes to the individual claims of these Class
Members without the benefit of their responsesh@lass Discovery Requests, which includes the
amount of time spent in various tasks, the veraaiy meaning of their weekly written certificatigns
of their weekly job duties, their experience takimgal and rest periods, the number of hours they
worked during the Class Period, and their descniptf the work typically performed each week.
(Vandall Decl., § 22.) This information is crucia a proper defense. Further, Defendant|has
difficulty making a reasonable estimate of its pwid liability in this matter, given the refusaf p
Class Members to provide estimates of the numbéroafs worked, and the number of meal and
rest periods taken. (Vandall Decl., 1 22) Defend@nnot determine which Class members, if any,
to possibly call as adverse witnesses at trial (d#inDecl.  22). Defendant also needs these
responses to potentially impeach any trial witngsst Plaintiffs. (Vandall Decl. § 22) The
information is also relevant to two of Defendamgerts and their trial testimony. (Vandall D€f].
23)

Plaintiffs’ responses received on November 1 (rasps from eight individuals) and
December 14 (responses from 32 individuals) weaglequate (Vandall Decl. § 13, 21; Exhs, Z,
AA). For example, several CMs failed to providmeaningful description of how they used varipus
Dollar Tree tools and stated instead only that tesd them (Vandall Decl. § 13, 21; Exhs. Z, AA).
(These individuals are not the subject of this oti However, Defendant cannot move to compel
further responses since discovery is closed. (shmecl.  21). This creates further prejudice to

Defendant in preparing for trial. It must try teepare for trial with inadequate discovery respsnse

DEF'S MOTION TO DISMISS CLAIMS OF
CLASS MEMBERS WHO FAILED TO 10.
RESPOND TO DEF'S DISCOVERY

CASE NOS.C 07 2050 SC
andC 07 04012 sC
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The discovery requests at issue were first seri@dsa nine months ago. (Vandall

Decl., 15) They were mailed to Class Members ineJwver six months ago. Plaintiffs have

continued to ignore the Court’'s June 9, 2010 Ordexd two warning letters from the Court.

Plaintiffs received ample warning of this Motio(Vandall Decl. { 11, 12, 19 and Exhs. R, V).

Il. ARGUMENT

Fed. R. Civ. P. Rule 37(b)(2)(A)(v) allows the Cobuwo dismiss an action or

proceeding in whole or in part, if a party disobaydiscovery order. Fed R. Civ. P. Rule 37(d)(1),

(3) also allows dismissal as a sanction for failogespond to discovery. Orders under Rule 37

subject to an abuse of discretion standard on &pjRkapps v. Blakeney8 F.3d 778, 790 (1Cir.

are

1993) District courts have broad discretion inedetining whether to impose Rule 37 non-monetary

1%

sanctions. Moore’s Federal Practice, Third, SecBé.51[l] p. 37-96United States Ex. Rel. Wilte
Guam, Inc. v. Kahaluu Construction Company, 1867 F.2d 600, 602 {oCir. 1988).

Dismissal is not an abuse of discretion “[w]hen atp demonstrates flagrant

disregard for the Court and the discovery proceagtec Steel Co. v. Florida Steel Cor91 F. 2d
480, 482 (11 Cir. 1982), cert denied 460 U.S. 1040, 103 S1@83, 75 L. Ed. 2d 792 (1983)

The Ninth Circuit has identified several factorattithe Court must consider (in

determining whether to impose dismissal or defsatictions for a party’s failure to comply with

discovery order. A district court must considex tbllowing:

(1) the public’s interest in expeditious resolutafritigation; (2) the
Court’s need to manage its docket; (3) the risgrejudice to the party
seeking sanctions; (4) the public policy favoringpdsition of cases
on their merits; [and] (5) the availability of ledsastic actions.

Moore’s Federal Practice, Thislipra page 37-95in Re Exxon ValdeZ02 F.3d 429, 433 {oCir.
1996);Hyde & Drath v. Baker24 F.3d 1162, 1166-1167"{€ir. 1994):Wanderer v. Johnsto®10
F.2d 652, 656 (9 Cir. 1990).

—

The Ninth Circuit has established three subpartshie fifth factor (the availability o

less drastic sanctions): (1) whether the coursicmned lesser sanctions; (2) whether it tried|the

lesser sanctions; and (3) whether it warned thalciant party about the possibility of case
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dispositive sanctions. Moore’s Federal Practiderdl suprg page 37-95Connecticut General Lifge

Insurance Co. v. New Images of Beverly H#l82 F.3d 1091, 1096‘?93ir. 2007).

“The first two of these [five] factors favor the position of sanctions in most cas
while the fourth cuts against a . . . dismissalcgan. Thus the key factors are prejudice and
availability of lesser sanctions.Henry v. Gill Industries, Inc.983 F.2d 943, 948 @Cir. 1993);
Wanderer v. Johnstorsupra 910 F.2d at 656. Only willfulness, bad faith afadilt justify

terminating sanctionsConnecticut General Life Insurance Co. v. New InsagfeBeverly Hills482

F.3d 1091, 1096 (9Cir. 2007). However, “disobedient conduct notwhdo be outside the contrpl

of the litigant is all that is required to demoastr willfulness, bad faith or fault.Henry supra983
F.2d at 948, quoting frorkjelstad v. American Honda Motor Co/62 F.2d 1334, 1341 t?9Cir.
1985); United Artists Corp. v. La Cage Aux Foll&&1 F.2d 1265, 1270(<Cir. 1985) disapprove
on other grounds iMount Graham v. Madigan954 F.2d 1441, 1462 t?9Cir. 1992) (order o

[N

dismissal affirmed; plaintiffs argument that hisattel schedule” prevented him from answering

interrogatories for three months “indicated a la€kliligence in keeping abreast of the status sf hi

case” and did not excuse his failure to answer).

With respect to the third factor (the risk of pige to the moving party) “[4]

defendant suffers prejudice if the plaintiff's acts impair the defendant’s ability to go to trial

threatens to interfere with the rightful decisidrtlte case.”Henry, supra983 F.2d at 948, quoting

from Adriana International Corp. v. Thoerg13 F.2d, 1406-1412T93ir. 1990).

Four of these five factors supports the requestdismissal here. The first and

second factors (public’s interest in expeditiousotetion of litigation and the Court’s need

manage the docket) favor dismissal. The casehedsded for trial in March of 2011. The Co

(0]

irt

ordered all non-expert discovery to be conclude®biober 15, 2010. Allowing Plaintiffs another

opportunity to respond to the discovery requestslavbkely cause delay in the trial date. Likewi

2]
D

the Court’'s need to manage its docket favors d&ngsthe Plaintiffs from the suit. The Court gan

properly decide the merits of the Class claimshaise Class Members who have fulfilled their

responsibility as litigants by responding to th@ssl Discovery Requests at the trial in March of

2011. Those Class Members who have blatantly gghtine Court’s order that they respond to
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discovery should not share in the fruits of thalt(if any). All parties are entitled to a prompt

resolution of this matter on the trial date schedul Allowing the non responding Class Memhers

another chance to comply with the Court's JuffeCder compelling them to respond to
discovery would only cause further delay in resuivihis case.

As to the third factor, Defendant has, and willfsufprejudice if the relief sought

the

is

not granted for the reasons discussed above. Qeférvas unable to use the discovery responges in

its decertification motion, or its potentially dagitive dismissal and summary judgment motions.

Defendant cannot properly prepare for trial withoeteiving the responses to the discovery.

example, Defendant will have difficulty raising mdiual defenses to the claims of these C
Members without the benefit of their responseshtdiscovery, including such information as
amount of time they spent on various tasks, thaing of meal and rest periods during th
employment, the number of hours they worked duthmey class period, and questions concer
their weekly certifications of their job duties (Miall Decl., § 22). Defendant has difficulty
making a reasonable estimate as to potential ikglnil this matter, given the refusal of 112 Pldfst
out of 273 remaining class members to provide ed@mof the number of hours worked and
number of meal and rest periods taken (Vandall D€cl22). Defendant may want to use

information from the Class Discovery Responsegite to its experts for inclusion in its exps
report (Vandall Decl., § 23). Further, Defendaatild use the responses to possibly subpq
Plaintiffs as adverse witnesses at trial, and foeiach any potential trial witnesses (Vandall D4t
22). Plaintiffs’ late responses on November 1 Bedember 14, 2010 are inadequate, yet Defer
cannot move to compel further responses as disgmlesed October 31. This creates additia
prejudice to Defendant (Vandall Decl., § 21).

As to the fourth factor, the public policy favoringsposition of cases on their mer

would cut against dismissing the claims with pregadbut none of the five factors are dispositive.

As to the fifth factor, less drastic sanctions weoaight in the form of two fing
warning notices. On June 9, 2010, Judge Spero entdelaintiffs to respond to the Class DiscoV
Requests by July 16, 2010 (Vandall Decl. Exh. Gh October 14, 2010 Judge Spero also issue

order that a warning letter should be sent to Essx members who had not responded to
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discovery (Vandall Decl., § 11). Class membersengiven until October 29 to respond to

discovery requests under penalty of possible disahisf their claims (Vandall Decl.,  11). T
warning was mailed to all class members who arestibgect of this Motion on October 18 (Vand
Decl., 1 12). Only eight previously non-responsidass Members provided discovery respor
after receipt of the October 18 warning letter (d@hDecl., § 13). On November 23, Defenda
counsel served a second warning letter pursuattiisoCourt’'s Order. (ECF No. 254, p.3, 1

Only 32 additional Class Members provided discovesponses after receipt of the second war
letter. The Class Members who are the subjedtisfrhotion filed no responses. (Vandall Decl.,
7, 21).

While a Court can order that a disobedient partpreeluded from presenting certg
claims or contesting defenses instead of dism{$sad. R. Civ. P.Rule 37(b)(2)(A)(ii)), this wou
not be feasible, particularly if the Court allowset Plaintiffs to proceed at trial by way
“representative” testimony. (See Vandall Decl.,hExA, 9/9/10 Order, p. 21 fn. 5).
“representative” testimony is allowed, precluditg 112 non-responsive Plaintiffs from presen
evidence would be a meaningless sanction. Furtihesnsince the discovery at issue covers @
the Plaintiffs’ claims, precluding Plaintiffs fromresenting the claims would be tantamount {
dismissal. The lesser sanction of claim preclusinder Fed. R. Civ. P. Rule 37(b)(2)(A)(ii) is n
feasible.

Monetary sanctions would be inadequate as theyduoildifficult, if not impossible
to collect from the 112 Class Members, and wouwldeliminate any of the prejudice Defendant
and will suffer as a result of Plaintiffs’ failute respond to the Class Discovery Requests.

In Brennan v. Midwestern United Life Insurance G460 F.2d 999 (7 Cir. 1971),

the Court upheld the dismissal of absent class mesntwvho refused to comply with discove

requests. The absent class members had beersemtitten discovery along with a memorand

explaining the reasons for the discovery requestgising them of the deadline for responding

encouraging the class members to seek the adviceurisel. Brennan suprga 450 F.2d at 1002.

The absent class members who had not respondecheiied that their claims would be dismiss

if they did not respond to the discovery. The dippe court upheld the district court’s dismissé
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the case with prejudice as to those absent clasthers who failed to respond to the discovery.

Court noted that “movants ignored repeated requéeststhey comply with the discovery order
TheBrennancourt also noted that it could have taken the testsp of dismissing the plaintiffs fro
the class without prejudice and allowing them toceed with their individual claims if an

(Brennan supra 450 F.2d at 1004 n. 2).

Likewise inEstrada v. RPS, Inc125 Cal. App. # 976, 23 Cal. Rptr. 3d 261 (2005)

the trial Court approved the defendant’s sendiggestionnaire to the class members in a wage

class action. About half of the 550 putative clasmmbers failed to respond to the questionn

The
S_”

m

s

hour

aire.

The trial Court dismissed with prejudice the claiofsthose class members who had failed to

respond to the questionnairgsfrada, supraat 982-983.) While the Court of Appeals iBstrada

affrmed the dismissal for lack of standing withoatldressing the merits, the case supports

Defendant’s request here.

In Aquilino v. Home Depot U.S.A., In2008 U.S. Dist. LEXIS 30819 (D.N.J. 200

a class of assistant store managers (ASMs) suexhdkeit Home Depot alleging failure to pay

FLSA-mandated overtime wages. The court author&esthort set of interrogatories to an initial

group of 58 ASMs. There were few initial responsas] those that came in were incomplete or

uncertified, so the court ordered compliance arnelfligrextended the response period. Ultimat

ely,

15 ASMs failed to respond and 17 failed to certhigir responses. The remaining 26 apparently

responded in full. The Court dismissed from theecaithout prejudice the 32 plaintiffs who either

failed to respond, or failed to certify their regges. See also, Anderson v. Cagle’s In488 F.3d
945, 950 (11 Cir. 2007),cert. denied 128 S. Ct. 2902 (2008) (of the employees optingei a
FLSA collective action, “115 were dismissed foldee to comply with discovery requests”).

Plaintiffs’ disobedient conduct has prejudiced BolTree. The information Dollg
Tree sought — with explicit Court approval — is e&zary to defend itself and make wise decis|
regarding this case. Without complete, sworn,tandly responses, Dollar Tree has been frustr
in its efforts to properly defend itself. Only m@inating sanctions will adequately address
prejudicial effect of such bad faithfSee Phipps, supr® F.3d at 791Cooks v. Alabama Shipyar
Inc., 1999 U.S. Dist. LEXIS 8488 (S.D. Ala. 1999).
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In their opposition to the final warning motion Defendant (September 27, 20
Joint Letter Vandall Decl., Exh. N, pp. 6-8), Pl#is’ counsel argued that tH&rennancase had ng

been followed, and that the discovery should neehzeen sent to absent class members. How

10,
t

ever,

Plaintiffs already lost this battle when the Coortlered the limited discovery be sent to putative

Class members in its May 25, 2010 Order (CMC OimateParagraph 1, Vandall Decl., Exh.
Plaintiffs give no reason why the court should rexder its CMC order.

Many other Courts have permitted interrogatoriesb& sent to unnamed cla
members. Transamerican Refining. Corp., v. Dravo Cof89 F.R.D. 619, 622 (S.D. Tex. 199
Dellums v. Powell566 F.2d 167, 187 (D.C. Cir. 1977), disapprovedotrer grounds irBell v.
Little Axe Independent School Diblo. 70, 766 F.2d 1391, 1411 {1Qir. 1985) (document reques
to unnamed Class members permittedijted States v. Trucking Employers, In&2. F.R.D. 101
105 (D.D.C. 1976) (interrogatories permitte@prnn v. UP$2006 W.L. 2642540 (N.D. Cal. 200
(approving sending of interrogatories to abserdsclaembers)kasten & Co. v. Mutual Benefit Ljf
1994 U.S. Dist. Lexis 12 308 (D.N.J. 1996) (disagven absent class members permitted);
Berenson Co., Inc. Waneuil Marketplace, In¢ 103 F.R.D. 635 (D. Mass. 1984) (discovery
absent class members can proceed when the inf@matrelevant, the interrogatories or docun

requests are tendered in good faith and are natlyhdirdensome, and where the information is

3).

SS

)1

5tS

D

to

ent

not

available from the representative parties). Allogvithe discovery here was well within the Court’s

discretion.

This case is no different than any other case gldies’ refusal to respond
discovery. It would be grossly unfair to allow tR&intiffs to share in a possible monetary recg
in this case, without sharing in the minimal buradrresponding to the discovery ordered by
Court.

Moreover, Plaintiffs should not be allowed to willly violate Court orders withou

consequences. The integrity of the Court will suff the motion is not grantedAztec Steel Co|

supra691 F.2d 480, 482n re Amtrak Sunset Ltd. Train Crgsh36 F. Supp 2d 1251, 1265 (S
Ala. 2001)
I

CLASS MEMBERS WHO FAILEDTO 16, CASE NOSC 07 2050 SC

RESPOND TO DEF'S DISCOVERY andC 07 04012 5C

o
er

the

—+

D.




© 00 N o o -~ w N P

N N N N N N NN P P P R R R R R R
N~ o 00N WON P O © o N o 00NN W N PRk o

28

LITTLER MENDE LSON

OOOOOOOOOOOOOO

or
San Francisco, CA 94108.2693

415.433.1940

ooooooo

Case3:07-cv-02050-SC Document259 Filed12/23/10 Page21l of 21

V. CONCLUSION

The CMs violated the Court’s June 9 discovery ardeMs have had ample warnil
of this Motion. Defendant needs the informationihia Class Discovery to defend itself in the ci
It is not unfair for CMs to be dismissed with preige. In the unlikely event the Court declines ¢
so, CMs should be dismissed without prejudicehsy tan file their own suits if they choose.

Pursuant to Local Rule 7-8, by separate motioneBadnt reserves the right to se

monetary sanctions for the cost of bringing thistisioto Dismiss’®

Dated: December 23, 2010 Respectfully submitted.

[s/ Matthew Vandall
MATTHEW VANDALL
LITTLER MENDELSON

A Professional Corporation
Attorneys for Defendant
DOLLAR TREE STORES, INC.

Firmwide:99227506.3 061603.1004

* Defendant complied with all meet and confer oblaya prior to filing this Motion. In the joint
letter brief to Judge Spero, Defendant’s counsekad Plaintiffs’ counsel that any Plaintiffs who

did not respond to discovery would be subject maogion to dismiss (Vandall Decl., Exh. N., p. 2).
Plaintiffs’ counsel admitted receiving this warniagthe June @hearlng (Vandall Decl Exh. H, p|

25:24-26:21). On September 28, 2010, Defendantimsel once again informed Plaintiffs’ couns
that it intended to bring a motion for dismissatlanRule 37. Plaintiff's counsel stated that
Plaintiffs would not voluntarily dismiss or stiptdato remove these individuals from the class
(vVandall Decl., Exh. O).

After the second warning letter was sent by Pla@ittounsel to the Class on November 23,
Defendant’s counsel notified Plaintiffs’ counsedtihe Rule 37 motion would be renewed for no

responsive Class Members. Plaintiffs’ counsel wowdt voluntarily dismiss them. (Vandall Decl.

91 25). Defendant has fulfilled all meet and comégEruirements.
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