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NOTICE OF MOTION

TO THE COURT, ALL PARTIES, AND ALL ATTORNEYS OF REGQRD:

Please take notice that on March 11, 2011, at 18100, or as soon thereafter as this mg
can be heard, in the Courtroom of the Honorable ughrGonti, Courtroom 1, 17th Floor, 4
Golden Gate Avenue, San Francisco, California, badat Dollar Tree Stores, Inc. (“Dollar Tre|

or “Defendant”) will, and hereby does, move the @€dar an order bifurcating the liability an

damages issues into two trial phases. Defenddhalso, and hereby does, move the Court for

order setting the sequence of presentation andraguat trial. This motion is made pursuan

Rule 42(b) of the Federal Rules of Civil Procedu(&Rule 42(b)”) and Civil Local Rule 7-2.

Defendant’'s motion is based upon this Notice of iMotand Motion, the accompanyir
Memorandum of Points and Authorities, the Declarabf Matthew P. Vandall, the oral argume
of counsel and all other pertinent papers contaimele Court’s files.

RELIEF REQUESTED

Dollar Tree seeks an order bifurcating the liapignd damages issues at trial into t
distinct phases. Phase One will address liakdlitgl focus the Court and the jury upon the cef
guestion of whether Dollar Tree properly classif@ldss Members (“CMs”) as exempt executi
under California law. If, and only if, there isliability determination in Phase One, Dollar Tt
seeks an order requiring Phase Two to commence dimatedy for the purpose of allowing the sa

jury to determine damages, if any, on a class-Wwaigs.
Dollar Tree also seeks an order setting the sexgueh presentation and argument dur

Phase One based upon the proper allocation ofutdeb of proof. Specifically, Dollar Tree seg
an order allowing Defendant to: (1) present itseem-chief first and then be permitted to re|
Plaintiff Runnings’ case-in-chief, and (2) give @pening statement first, its closing argument,f

and its rebuttal argument last.

DT'S MOTION TO BIFURCATE AND TO
ALTER THE PRESENTATION OF THE No. C 07 2050 SC and C 07 04012 S(

ORDER OF PROOF AT TRIAL
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MEMORANDUM OF POINTS AND AUTHORITIES

l. STATEMENT OF FACTS.

On April 11, 2007, Plaintiffs Miguel Cruz and Johktansen, on behalf of themselves and

others similarly situated, filed a class action daw against Dollar Tree alleging that they w
improperly classified as exempt employees and demages for overtime under California law.
July 6, 2007, Plaintiff Robert Runnings filed a stamtially similar class action in Californ

Superior Court, which Dollar Tree removed to thisu@. On November 20, 2007, this Co

ere
On
ia

urt

consolidated the two actions and, on May 26, 2089,Court certified this case as a class action.

On September 9, 2010, the Court decertified a anbat portion of the class.SéeCase No. 3:07
cv-04012-SC, ECF Ref. No. 260 (Order Granting irt Bad Denying in Part Defendant’s Motion
Decertify (the “Partial Decertification Order”), pt 23:2-17.)

Following the Partial Decertification Order, theas$ consists of “[a]ll persons who were

employed by [Dollar Tree] as California retail StdManagers at any time [during the Class Perjiod]

and who responded ‘no’ at least once on Dollar Sreeeekly payroll certifications.” (Partia

Decertification Order, p. 23:4-8.) An effect oktPartial Decertification Order is that former sl

representatives Cruz and Hansen are no longeropéne class. SeeDeclaration of Matthew R.

Vandall, § 3' Dollar Tree maintains that each of the remair@gs are “exempt” executives under

Section 1 (A) (1) of the California Wage Order @20 and, therefore, that each is due no more

remuneration than the compensation already received

This Court scheduled the class trial to begin orrdda’, 2011. (Case 3:07-cv-02050-$C,

ECF Ref. No. 150, 1 9.) On January 11, 2011, hewewe trial date was vacated and the C
scheduled a Trial Setting Conference which is nolaeduled to occur on June 24, 2011d., ECF
Ref. Nos. 265, 271.)

On January 24, 2011, counsel for Dollar Tree amehiff Runnings met and conferred w

! The parties are meeting and conferring with ressfethe timing of the anticipated trial on the
individual wage and hour claims of Cruz and Hans@fandall Decl., 1 3). Dollar Tree proposes
that such trial occur as soon as possible and déferclass trial. Id.) As of the date this motion
was filed, counsel for Messrs. Cruz and Hansen hav@entified their position on this subject.
(1d.)

DT'S MOTION TO BIFURCATE AND TO ALTER
THE PRESENTATION OF THE ORDER OF PROOF 1.
AT TRIAL

No. C 07 2050 SC and C 07 04012 S(
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respect to numerous trial management issues, inmgjutle relief Dollar Tree now seeks. (Vand
Decl., 11 3-4.) With respect to bifurcation, Classinsel agreed in principle to the concept

indicated that Plaintiff Runnings would also seekifarcation order as part of his trial planld.j

The parties’ proposals differed, however, in selveraerial respects: (1) Class counsel sugge
that the damages phase occur one or two monthsthddiability phase (Vandall Decl., 1 5.); a
(2) Class counsel proposed bifurcating liabilitydadamages issues while also proposing

Plaintiff Runnings present damages evidence foecsellass Members during the liability pha
(Vandall Decl., 1 5.). With respect to Dollar Teeeequest to alter the presentation of the orde
proof at trial, Class counsel would not agree lovaDollar Tree to present first and instead indi
this motion. (Vandall Decl., 1 6.)

Dollar Tree also proposed simultaneous briefinghst this motion and Plaintiff Running
anticipated trial plan motion could be heard arsbhesd at the same time. (Vandall, 1 4.) C
counsel refused this proposal and was not ablenaat to a date certain by which their trial p
motion will be filed. (d.)

To narrow the issues that must be tried, DollareTwal stipulate that each Class Meml
worked, during at least one week in the Class Behours over eight hours in a work day anc

over forty hours in a work weék.

Il. ARGUMENT .
A. The Court Should Bifurcate Liability And Damages Issues Into Two Separate
Trial Phases.

1. Legal Standard For Bifurcation Orders Under Rule 44b).

Rule 42(b) provides that this Court may “order pasate trial of one or more separ
issues” for “convenience, to avoid prejudice, oekpedite and economize . . See also Bates
United Parcel Service204 F.R.D. 440, 448 (N.D. Cal. 2001) (noting tHattors commonly
considered under Rule 42(b) include convenienceatidial economy, prejudice to the parties, 1

of confusion, and separability of issues). To twéie a trial into phases, only ooéRule 42(b)’s

%2 This case involves the CMs’ claims for overtimenpensation under Section 510(a) of the
California Labor Code. Under the statute, "[a]nyrkvin excess of eight hours in one workday ar
any work in excess of 40 hours in any one workwaagk the first eight hours worked on the seve
day of work in any one workweek shall be compertsatehe rate of no less than one and one-h
times the reqular rate of pay for an employee.l. Gab. Code § 510(a) (2010).

DT'S MOTION TO BIFURCATE AND TO ALTER
THE PRESENTATION OF THE ORDER OF PROOF 2.
AT TRIAL

No. C 07 2050 SC and C 07 04012 S(
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requirements must be satisfiedsiro Sport Design, Inc. v. Pro-Tec, IndNo. C-88-20228-RPA,

1989 U.S. Dist. LEXIS 9423, at * 3-4 (N.D. Cal. Mar7, 1989) (Rule 42(b) standards “are in
disjunctive instead of the conjunctiveQYnited States v. Shell Oil CdNo. CV 91-0589-RJK, 199
U.S. Dist. LEXIS 3947, at * 29-30 (C.D. Cal. Jai, 1992) (“Only one of Rule 42(b)’s conditio

has to be met...”). When ordering a separate traydver, “the court must preserve any federal

right to a jury trial.” ED. R.Civ. PROC, Rule 42(b).

This Court has noted that “if this case proceedsiat the court is likely to divide the trial

into a liability and damages phaseCruz, 2010 U.S. Dist. LEXIS 101340, at * 22.The Court

should do so here because the Rule 42(b) starslaedisfied.

2. The Court Should Order Bifurcation Because Liability and Damages
Issues are Distinct and Separable.

Bifurcation is appropriate “because the standandsewvidence required to prove liability g

entirely different than the evidence required toverdamages.”Goldman 2005 U.S. Dist. LEXIS

9174, at * 4. Indeed, the burden of proof as toous liability and damages issues shifts betw
the parties through each phase of the trial.

In Phase One, CMs need only show that they worltedng at least one week in the ClIz
Period, hours over eight hours in a work day and\eer forty hours in a work weekBell v.
Farmers Ins. Exchangd15 Cal. App. 4th 715, 749-750 (Cal. App. 1stt[#904);see alsd_opez v,
United Parcel Service, IncNo. C 08-05396 SI, 2010 U.S. Dist. LEXIS 68868 44-15 (N.D. Cal,
June 18, 2010) (affirming plaintiff bears the burd# proving he worked overtime hours).
described above, Dollar Tree is willing to stipel#d this showing.

Dollar Tree therefore bears the ultimate burdeRliase One of proving that CMs are

entitled to overtime because they were properlgsified as exempt executivesSee e.g.Ramirez

® The Court further noted that it “is likely to agppt a special master to handle particular damag
claims of class members”Cfuz 2010 U.S. Dist. LEXIS 101340, at * 22). As desedtbelow,
Dollar Tree objects to the appointment of a spauaster in this case to the extent such appointr
does not allow Dollar Tree to preserve its fedagit to a jury trial. $eeRule 42(b).)

* The executive exemption is set forth in Industvidifare Commission ("IWC") Order 7-2001, C
Code Regs., tit. 8 § 11070. To qualify as an exeamecutive employee, the employee must: (1)
manage the enterprise, a customarily recognizedrttapnt, or subdivision thereof; (2) direct the
work of two or more other employees; (3) have tihearity to hire or fire, or have their
recommendations to hire, fire, or promote givenghti(4) exercise discretion and independent
judgment; (5) be primarily engaged in exempt aigtimore than fifty percent of the time; and (6)

DT'S MOTION TO BIFURCATE AND TO ALTER
THE PRESENTATION OF THE ORDER OF PROOF 3.
AT TRIAL

No. C 07 2050 SC and C 07 04012 S(
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v. Yosemite Water Go20 Cal. 4th 785, 794-95 (1999) (“the assertioranfexemption from the

overtime laws is considered to be an affirmativéedse, and therefore the employer bears

burden of proving the employee’s exemptionJghaness v. Aerotek, IndNo. CV 98-6153 DT

(AJWXx), 2001 U.S. Dist. LEXIS 25409, at * 38 (C.Dal. June 25, 2001) (“Under the FLSA q
California law, the burden is placed squarely ugenemployer to establish the application of
exemption to an employee”). Thus in Phase Onegtigence will focus upon Dollar Tree’s exen
status expectations for the California Store Manggsition, whether and how those expectat
were communicated to CMs, store manager trainihg, job duties store managers actu
performed, how CMs were paid (e.g., more than dowbé prevailing minimum wage), and {
meaning of the weekly payroll certifications Dollaree received during the Class Period. Plai

Runnings and the CMs will present evidence in Plase attempting to rebut this showing.

In Phase Two, which becomes necessary only follgwitiability determination, the burde

shifts to Plaintiff Runnings and the CMs to proadges on a class basldernandez v. Mendoz
199 Cal. App. 3d 721, 727 (Cal. App. 2d Dist. 1988)he damages evidence, if any, that wa
arise in Phase Two includes the amount and exfamtammpensated overtime work performed,
whether and how often CMs were denied the oppdstuni take rest breaks and/or meal perig
These issues, and the supporting evidence requarpbve them, are separate and distinct from
liability determination the jury will be asked tcake in Phase One.

California state and federal courts recognize thatrcation orders are appropriate un
analogous circumstancesSee Rees v. Souza’s Milk Transp. CNo. 1:05-cv-00297-LJ-SMS, 20(
U.S. Dist. LEXIS 11370, at * 3-5 (E.D. Cal. Jan., 2908) (bifurcating liability and damages ir

motor carrier safety exemption action brought urmteh the FLSA and the California Labor Cod

the

nd
any
npt
ons
ally
he
ntiff

2N

uld
and
ds.

the

fer
)8
a

e);

Pellegrino v. Robert Half Int'l, In¢.182 Cal. App. 4 278, 285-86 (Cal. App. 4th Dist. 2010) (same

with respect to the administrative exemptidrgee alsoStewart v. City and County of S

earn a monthly salary equal to twice the statemmumn wage for full-time employment. Cal. Cod¢
Regs., tit. 8 § 11070(1)(A)(1)(a)-(f) (2010).

® In that case, the court ordered the defendantdoepd first during the liability phase because it
had the burden of proof on the defense. As distlbslow, Dollar Tree should be permitted to
proceed first during the liability phase of triaddause it bears the burden of proof as to the
applicability of the executive exemption to the CMs
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Franciscq 834 F. Supp. 1233, 1234 (N.D. Cal. 1993) (in &S84 action, bifurcating the issue
liability and the applicability of the “salary tésfor the managerial exemption from the issue
damages}.

Hence, because the liability and damages issuesearBly separable and because Co
regularly issue bifurcation orders in exemptionesashis Court should order bifurcation of the €
trial into two phases.

3. Bifurcation Serves the Ends of Convenience and Juclal Economy.

Consideration of judicial economy and expeditionfispecial import in a class action whi
carries with it “the prospect of burdening a jurithmthe task of analyzing the damages as to
class member” in a class currently comprised ofaximately 273 members.Arthur Young & Co
v. U.S. DistrictCourt, 549 F.2d 686, 697 (9th Cir. 197@Woting In re Memorex Security Caséi
F.R.D. 88, 103 (N.D. Cal. 1973). Doubtless, byuing the attention on the overarching iss
concerning Dollar Tree’s exemption defense, biftioca will save time and resourcesSee
Goldman 2005 U.S. Dist. LEXIS 9174, at * 3-4 (“Bifurcagirthe trial promotes judicial expeditig
and economy by limiting evidence to that which ssential to the disposition of the casdRges
2008 U.S. Dist. LEXIS 11370, at *(@Determination of the liability issue or issuesyr@mpletely|
eliminate the need for adjudication of damagesassu”).

Importantly, bifurcation will promote conveniencadajudicial economy regardless of t
determination during the liability phase. Indegd)ollar Tree prevails in Phase One, the jury v
be released and need not expend any unnecessarygaimsidering the parties’ damages evide
Even if Dollar Tree does not prevail in Phase Omawever, a bifurcation order will promo

convenience and economy by clarifying the scopePbése Two. For example, if the ju

of

urts
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pach

ues

N

he
vill
nce.

te

ry

® Likewise, courts outside of California also bifate the liability and damages phases in wage and

hour class and collective actionSee generallyReich v. Dep’t of Conserv. & Nat. Re38 F.3d

1076, 1078 (11th Cir. 1994) (“The district couriuotated the issues of liability and damages...”);

Thiebes v. Wal-Mart Stores In&No. 98-802-Kl, 2004 U.S. Dist. LEXIS 15263, a {D. Or. July
26, 2004) (ordering “separate trials on liabilitydadamages”).amon v. City of Shawneglo. 88-
4200-S, 1990 U.S. Dist. LEXIS 10608, at * 3 (D. Kaaly 10, 1990) (“the court finds that
convenience, expedition and economy will be prochdie separate trials of the damage and liab
issues”).

" Dollar Tree separately moves for the dismissdl@$f CMs who failed to respond to Court-order
discovery in this action. (ECF Ref. No. 259.)aTmotion is scheduled for hearing on February
2011. If Dollar Tree’s motion is granted in fulhe class will be reduced to 164 members.
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1 | determines that liability may be imposed only dgrimeeks in which a “no” certification response
2 | was received by Dollar Tree, then Phase Two wilktdi®red to that issue. If, however, the jury
3 | determines that misclassification was the ruleeiathan the exception at Dollar Tree, there “may be
4 | more scope for individual testimony from class memshat the damages phas€ruz 2010 U.S.
5 | Dist. LEXIS 101340, at * 23. Thus, no matter wtis outcome of the liability phase, a bifurcatjon
6 | order serves the purposes of Rule 42(b).
7 4, Bifurcation is Necessary to Avoid Prejudice to Dolir Tree.
8 Dollar Tree is entitled to fair trial. Combiningidence of liability and damages, however,
9 | may lead the jury to find Dollar Tree liable simfidy exposure to damages testim&n@n the othef
10 | hand, because the issues of liability are not twieed with the issues to be addressed during the
11 | damages phase, the CMs are unaffected by bifurcaBee Goldman2005 U.S. Dist. LEXIS 9174,
12 | at * 4 (“The issue of liability and the issue ofhdages are legally distinct; therefore, bifurcatiah
13 | not prejudice [plaintiff]. Conversely, if the Cdudid not bifurcate, the intermingling of liability
14 | with the issues of [...] damages might prejudice ¢defint]”). The Court should order bifurcation
15 | on this ground.
16 5. Bifurcation is Necessary to Avoid the Risk of JuryConfusion.
17 Given the distinct, shifting burdens of proof argk trequired elements of the executive
18 | exemption, described above, there exists a riskuodr confusion unless the Court orders
19 | bifurcation. Without bifurcation, the jury will bealled upon prematurely to endure evidence of
20 | damages while simultaneously considering questafnkability. In addition, the jury will hear
21 | individual facts and circumstances bearing on a&mally needless proof of hours worked, pay
22 | rates, meal periods, rest breaks and wage statenahostensibly before Dollar Tree presents its
23 | exemption defense. This would be difficult undey aircumstance. In the context of a class action,
24 | however, the risk of confusion is amplified by thdividualized nature of damages and the need to
25 | 8 puring the parties’ meet and confer discussioganging this issue, Class counsel agreed to the
concept of a phased approach to trial. (VandadlD§ 5.) They revealed for the first time,
26 | however, that Phase One of the trial should incthéepresentation of evidence of liability for the
entire class and damages for the individual CMy tiné select to testify at trial. 1d.) Phase Two,
27 | in Class counsel's view would focus upon damagethi remainder of the Class — or the non-
testifying CMs. [d.) This plan is nonsensical and would increaser jopomfusion by purporting to
28 | separate liability and damages in theory but ngrirctice.
| B e ote vooor . No. C.07 2050 SC and C 07 04012 5¢
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assess such damages for 273 CMs. The Court sgoartl Dollar Tree’s bifurcation request on t

ground.

B. The Liability and Damages Phases of the Trial Shodlbe Tried by the Same
Jury Sequentially.

In the interest of judicial efficiency, conveniene@d the avoidance of prejudice, the liabi
and damages phases should be tried sequentialthebgame jury. “Generally, when issues
severed for separate trials, they should be triefbrb the same jury unless they are enti

unrelated.” MNUAL FOR COMPLEX LITIGATION (FOURTH) 8§ 11.632 (2010). Such a trial may

his

ity
are
rely
be

conducted by having evidence on discrete issuesepted sequentially, with the jury returning a

verdict on an issue before the trial moves on eoréxt issue.ld. In fact, the preferred practice
bifurcated trials is to use the same jury for aflues in an action, even though the jury may
those issues at different times. 9AARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL
PRACTICE AND PROCEDURES 2391(3d ed. 2008)Wilkins v. City of OaklandNo. C 01-1402 MMC
2006 U.S. Dist. LEXIS 37299 (N.D. Cal. Feb. 8, 2pQgranting defendant’s motion for bifurcat
trial before same jury). Although this Court cantdated the use of a special master in the dam
phase of the trial, Dollar Tree objects to any fw&tion procedure that does not preserve its “fd
right to a jury trial.” (FED. R.Civ. ProC.,, Rule 42(b).)

Under the current version of Rule 53 of the FedBules of Civil Procedure (“Rule 53%)

the use of a special master in the damages phdsaldas inappropriate in this case. Under Rule

masters can be appointed in jury cases only wherp#nties have given their conséhtBecause

Dollar Tree neither consents to the use of a spew@ater at the damages phase of trial nor wa

its right to a jury determination of damages, thpa@antment of a special master would be improp
Finally, in the unlikely event that Phase One & thal results in a liability determinatig

against Dollar Tree, Defendant is prepared to movweediately into Phase Two and present

® This Rule provides for the appointment of a speunister under certain circumstances, none o
which are present in this litigation.

19 As the Advisory Committee explained, “The use afi@ master without party consent is
abolished as to matters to be decided by a jurgssra statute provides for this practice. . . & tri
master should be appointed in a jury case, witlsenhof the partieasnd concurrence of the court,
only if the parties waive jury trial with respectthe issues submitted to the master or if the enas
findings are to be submitted to the jury as evigeinache manner provided by former Rule
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damages evidence. There is no need for any defayebn Phases and none should be ordered by

the Court because any such delay will only impodeitemnal hardships on the jurors who m

resolve the damages issues.

Accordingly, Dollar Tree respectfully requests ttta liability and damages phases be t

sequentially, without delay and by the same jury.

C. The Court Should Grant Dollar Tree’s Request To Aler The Order Of
Presentation Of Evidence And Argument.

1. The Court Has Discretion to Allow Dollar Tree to Present and Argue Its
Case First at the Liability Phase of Trial.

Federal courts need not follow the traditional owtthat the plaintiff automatically has t

right to open first, present evidence first, armsellast. Rather, the order of proof is within tiie

ust

ried

he

court’s discretion and can be varied as the oconasquires. 75 Am. Jur. 2d Trial 8 275 (2010).

Customarily, the party with the burden of prasfgiven the benefit of opening and closing

argument. Id. 8 276; 53 A.L.R. Fed. 900 (2009). Consequentdyefal courts have allowed t

the
he

defendant to open first, present evidence first, @ose last where the defendant has the burden of

proof as to the principal disputed issu8ee, e.g., Latino Food Marketers, LLC v. Ole Max

Foods, Inc. No. 03-C-0190-C, 2004 U.S. Dist. LEXIS 5239, a2 {W.D. Wis. Mar. 30, 2004)

ca

(allowing defendant in a contract dispute to preserdence first on an affirmative defense because

it was the principal disputed issue at triéflontwood Corp. v. Hot Springs Theme Park Coti66
F.2d 359, 364 (8th Cir. 1985) (affirming the distrcourt’s decision to allow defendant to proc
first because defendant bore the burden of prodherdisputed issue). Further, “fairness requ
that the party with the burden of proof should hthesfirst and last opportunity to persuade thg

of its position. When that party is the defendantmakes sense to give that privilege to

defendant.”Latino Food Marketersat * 3-4.

The Court’s discretion to control the order of dravtrial is well establishedU.S. v. Zemek

ped
ires
ur

the

N

634 F.2d 1159, 1169 (9th Cir. 1980) (“This cours hepeatedly held that the order of proof is within

the sound discretion of the trial court);S. v. Downing753 F.2d 1224, 1241 (3d Cir. 1985) (“t

53(e)(3).” SeeAdvisory Committee Notes to the 2003 AmendmemRRide 53 (emphasis added).
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control of the order of proof at trial is a matemmitted to the discretion of the trial judge
Lentner v. Lieberstejn279 F.2d 385, 388 (7th Cir. 1960) (“The conduttaarial, the order o
introducing evidence, and the time when it is toifteoduced are matters vested in the so
discretion of the trial court”) (internal quotat®omitted); ED. R. EviD. 611(a) (court may contrq
presentation of evidence so as to make presentatitactive for the ascertainment of truth” and
avoid “needless consumption of time”).

Accordingly, Dollar Tree respectfully requests thhe Court exercise its discretion

ordering that Dollar Tree proceed first at trial.

D. Dollar Tree Should Be Permitted to Proceed First Beause It Bears the Burden
of Proof as to the Central Issue of this Litigation

It is undisputed that Dollar Tree bears the burdeproving its exemption defense at tri

See RamireZ20 Cal. 4th at 794-95 (1999) (“the assertionroeaemption from the overtime laws|i

considered to be an affirmative defense, and tbexdhe employer bears the burden of proving
employee’s exemption”’)Johaness2001 U.S. Dist. LEXIS 25409, at * 38 (C.D. Cal. éuib, 2001
(“Under the FLSA and California law, the burderpliaced squarely upon the employer to estakl
the application of any exemption to an employee”).

To effectively present its affirmative defense, BolTree should be permitted to pres
evidence and argument first during Phase One. t€anften reverse the standard order
presenting evidence and argument at trial in overtcompensation cases where the primary i
for trial is the defendant’'s exemption defenser é@mple, irPellegring 182 Cal. App. 4th at 28!

the court bifurcated trial on the defendant’s exgompdefense and ordered the defendant to pro|

first because the defendant had the burden of pr8ahilarly, inGoldman 2005 U.S. Dist. LEXI$

9174, at *4-7, an executive exemption collectivegsl action involving retail sales managers,
court granted the defendant’s request to open firsisent evidence first, and close first. In gran
the defendant’s request, the court noted that thietgfs’ burden to make @rima facieshowing
that he and all other members of the class worketerthan 40 hours per week without receiv

overtime compensation is not as significant asthployer’s burden to dispute liability. Id. at * 6.

1n Goldman trial of the amount of plaintiffs’ alleged damasgeif liability was established—was
to be handled in a bifurcated portion of the tnehere plaintiffs would proceed first, in part to
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See alspMoylan v. Meadow Club, Inc979 F.2d 1246, 1251 (7th Cir. 1992) (affirming thistrict

court’s decision to allow defendant to go first dadt during closing arguments where defendant

had the burden of proof on its FLSA exemption deé&rReyes v. Texas EZPawn, L..Ro. V-03-
128, 2007 U.S. Dist. LEXIS 78846, at * 7 (S.D. T@ct. 24, 2007) (granting defendant’s pre-t
request to open and close first on similar grounds)

Like Pellegring Goldman Moylan and Reyes the issue here is whether an exemp
applies to the CMs. In those cases, the defendaars permitted to proceed first with their case

chief and, therefore, Dollar Tree respectfully resgis the same opportunity.

E. Dollar Tree Will Stipulate That Each Class Member Worked, During At Least
One Week In The Class Period, Hours Over Eight Hows In A Work Day
And/Or Over Forty Hours In A Work Week.

California courts recognize the principle thatpider to recover overtime compensation,
plaintiffs must meet their initial burden of shogithat they indeed worked overtime houiell,
115 Cal. App. 4th at 749-750Qppez 2010 U.S. Dist. LEXIS 68868, at * 14-15. To mavrthe
triable issues Dollar Tree will stipulate that e&ld worked, during at least one week in the C
Period, hours over eight hours in a work day andi@r forty hours in a work week. Thus, Plain
Runnings and the CMs are relieved of their burdehase On¥ As a consequence, if Dollar Tr
is unable to prove its exemption defense, the Cilldoe entitled to recover overtime compensat
upon proof of overtime hours workéd.If Dollar Tree is able to carry its burden thes,describet
above, the damages issues are moot. Because Dodarwill stipulate to the CMs’ Phase O
burden, as described above, there is no ratiorsas bar refusing Dollar Tree’s request to proc

first in its presentation and argument at trial.

“avoid prejudice to RadioShack” in presenting #se-in-chief on liability.Goldman 2005 U.S.
Dist. LEXIS 9174, at * 3-4.

21n GoldmanandReyesthe defendants stipulated to the elements ofiifisi prima facieclaim
under the FLSA, including that plaintiffs each wedksome overtime hours, which led the courts
both cases to set the order of presentation aod élle defendants to open first, present evidenc

first, and give closing arguments first and redu#ist. See Reye2007 U.S. Dist. LEXIS 78846, at

* 10; Goldman 2005 U.S. Dist. LEXIS 9174, at * 6-7.

13 During the damages phase of trial, CMs must be @bproduce sufficient evidence to permit a
reasonable inference as to the amount and extemtcoimpensated overtime work. 1-5 Susan
Spurlark, _California Employment La®5.72 (2010)¢iting Hernandez199 Cal. App. 3d at 727.
CMs are able to provide such evidence, the burdiishift to Dollar Tree to negate the inference|
drawn from the CMs’ evidencdd.
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F. Dollar Tree Will Suffer Prejudice If Plaintiff Runn ings Is Allowed to Proceed
First.

To try Phase One using the typical order of predemnt and argument will prejudice Doll
Tree's ability to prove its case. The CMs willloaltnesses and attempt to rebut a case-in-chéaf
has not been presented and on which Dollar heses the burden of proof. Moreover, during cr
examination of the CMs’ withesses, Dollar Tree i forced to extract admissions regarding €
of the prongs of the exemption defense without Bsglaining to the jury what its expectations
the Store Manager position were or what is necgdsaestablish exempt status under Califor
law. That sequence likely will confuse the juryomiould begin the trial hearing evidence mear
counter Dollar Tree’'s exemption evidence beforeeusidnding what the evidence shows. On
other hand, the CMs suffer no prejudice from tleiguence of presentation because Dollar Treg|
stipulate to their Phase One burden and becaus€Mwse will can rebut Dollar Tree’s eviden
during their turn at presenting evidence.

G. Proposed Order of Presentation and Argument.

Ease of presentation and fairness dictate thabDdllee be allowed to establish its burder
proof in Phase One by presenting its case to thefigst. Therefore, Dollar Tree requests that
Court exercise its discretion to set the order @sentation and argument during Phase On

follows:

1. Dollar Tree gives its opening statement fir§ee Reyes2007 U.S. Dist
LEXIS 78846, at * 10Goldman 2005 U.S. Dist. LEXIS 9174, at * 7.

2. Dollar Tree presents its case-in-chief firstd dras the opportunity to off

evidence in rebuttal after Plaintiffs’ restReyes 2007 U.S. Dist. LEXIS$

78846, at * 10 (“the Court will permit Defendant d¢pen and close first an
initiate the presentation of eviderit¢emphasis added).

3. Dollar Tree makes its closing argument firsg &as the opportunity to reb
Plaintiffs’ closing argumentSee id. Moylan 979 F.2d at 1251.

Dollar Tree does not seek an alteration of the ofleresentation in Phase Two because
described above, Plaintiff Runnings and the CMs beaburden of proof with respect to damage

Il CONCLUSION

The nature of this litigation requires Dollar Tree prove that it properly classified Cla

DSS
rach
for

nia
t to
the

will

n of
the

e as

2, as

SS

Members as exempt executives under California |elere, Dollar Tree plans to do so by presenting
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evidence of, among other things, its exempt statysectations for the California Store Mana

position during the Class Period and evidence itlsaexpectations were realistic. For exam

ger

Dle,

Dollar Tree corporate witnesses will explain Dollaree’s business model, describe the training

provided to SMs during the Class Period, and erglaithe jury what Defendant expected the CMs

to do to manage their stores. Dollar Tree wilbgisesent the testimony of individual SMs who both

understood and complied with Dollar Tree’'s managemapectations throughout the Class Per
In addition, Dollar Tree will show the jury it reaged more than 25,000 “yes” certification respon
during the Class Period indicating that the vasjontg of its California SMs repeatedly indicat
that they were performing their jobs in accordamgth Dollar Tree’s management expectati
Hence, to recover damages, the Class Members relbstt this evidence and establish t
misclassification was the rule rather than the ptioa at Dollar Tree.

There is no reason to complicate the trial anduglieg Dollar Tree by prematurely forcir
the jury to endure the presentation of damageseacil Bifurcation of the liability and damag
phases will set the stage for a fair, economicatl axpeditious trial. Dollar Tree therefq
respectfully requests that it not be required twonuce evidence or defend against testimony
damages—which have no relevance as to liability-#soich time, if any, that a jury determin
such liability exists.

In addition, because Dollar Tree bears the burdemproving the applicability of thg
executive exemption during the liability phase odlt Dollar Tree respectfully requests that

Court set the order of presentation and argumedetsled herein.

Dated: February 3, 2011 Respectfully submitted.

[s/ Matthew Vandall
MATTHEW VANDALL
LITTLER MENDELSON

A Professional Corporation
Attorneys for Defendant
DOLLAR TREE STORES, INC.

Firmwide:99576729.3 061603.1004
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