Case 2:06-cv-00331-DRD -ES Document 3-1 Filed 01/18/06 Page 1 of 37 PagelD: 88




o ' - - ‘ ! |IJ:
% ¥ * Case 2:06-cv-00331-DRD -ES Document 3-1 Filed 01/18/06 Page 2 of 37 PagelD: 89

George Riley, 133229B, 2W Lﬂqfﬂk%%m'
James J. Krivacseka, 106128C, 2W : e e
Paul Cornwell, 081208B, 8L . Jam
Vincent Macrina, 865812C, 7L ' 3 VT8 AL ]S
William F. Vansciver, 033020A, 7L

Richard A. Gibbe, 232215C, 3W

Peter Braun, 786615A, BR

Adult Diagnostic & Treatment Center

8 Production Way

Avenel, NJ Q7001

Ne Telephone

Pro se Litigants

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CIVIL ACTION

GEORGE RILEY, et al, ,
Flaintiffs CLaASS ACTION

v. LSS

DEVON BROWN, et al,
Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION




\
Case 2:06-cv-00331 -DF

D -ES Document 3-1

Filed 01/18/06 Page 3 of 37 PagelD: 90

¥

”




- | o1

* Case 2:06-cv-00331-DRD -ES Document 3-1 'Filed 01/18/06 Page 4 of 37 PagelD: 91
Riley v. Brown, et al ' i

Memorandum of Law in Support eof Motion for TRO

TABLE QOF GCONTENTS

TABLEDFCONTENTSI‘l.l'.‘l'll‘l.l.il-l""FII.."."I'I!I'....'I

TABLE OF AUTHORITIES ....0cveeens Frrdrr e e i a e e e P |

STATEMENT OF THE CASE ... v - cvenss R EE G rr R A E e s D

STATEMENT QFFACTB&linu"'IﬂlI‘l.iliq‘ihUU.llul&.ldb‘«uﬂd!l!i!..l3
POINT I — PLAINTIFFZ ARE ENTITLED TO A TEMPORARY

RESTRAINING ORDER AND PRELIMIMNARY INJUNCTION ....... 21

A PLAINTIFRS ARE THREATENED WITH IRREPARARTE IIAEM. .. ... oo o oo W 21

B. THE BALANCE OF HARDSHIRPS FAVORS THE PLBINTIFFS o o v v vm v onr v v ar aa e 2h

e, THE PLAINTIFFS ARE LTXRLY T0 SUCCEED ON THFE MERITS + v vvvuneenya, 26

. TR RELIEy SOUGHT WILL SERVE THE PUBLIC TINTEREST . .0 v n vy v ewnn . 28

POINT ITI — THE PLAINTIFF SHOULD NOT BE REQUIRED TQ POST
L L B R 14

CONCLUSTON  » i vn st i n st saat st v vunarsn s aadsasnnnns o 1 X

TABLE OF AUTHORITIES

Seare STATUTES

R S N - S O 5, 7, 17
RULES

Fed. R. 0w, P. 23 ittt i e e e e e e e e e e 5
Fad, R, Clv. B, BB O] it i a e e e i snras e e e it aa et n e e iae e e 27

FEDERAL, CASES

Bounds v. Smith, 430 U.8. 817, 57 £.Ct. 1481, 521 L.Ed.2d 72

O 24
Duran v. Apnaya, 642 F.3upp. 510 (D.N.M. 1886) ......... . 0 0iuvunenn., 23
Elrod v. Burns, 427 U.8. 347 (1876) ..ot i i o 22
Estelle v. Gamble, 429 U.8. 97, 97 §.Ct. 285,

50 L.EA.2d 251 {L1876) ottt ittt i ne e it 24
Heller v. MoKinney, 509 U.S. 25, 113 8.Ct. 2475,

125 LLBA.2d 22 {1993} ottt e s 24, 25
Hutto v. Finney, 427 U.B. 678, 98 8.Ct. 2665,

57 L.Ed.2d 522 (1978) ..... .. ...uuian.. e e e 25
J.L. v. Parham, 412 F.Supp. 112 (D.Ga. 1976),

rev'd on other grounds, 442 U.5. 584, 99 S.Ct. 2433 (1278} ......., 27
Mitchell v. Cuocmo, 748 F.2d 804 (2nd Cir. 1984) ................ 22, 23
Newscom v. Norris, 888 F.2d 371 {6th Cix., 1888} .. ...... ... ... 0o 2d
Qrantes-Hernandez v. Smith, 541 F.Supp. 351, (C.D.Cal. 1882) ....... 27




————

Case 2:06-cv-00331- DJH -ES Document 3-1 Filed 01/18/06 Page 5 of 37 PagelD: 92
id Riley, et al v. Brown, et al
! Memorandum of Law in Bupport of Motien for TRO

Philips v, Miphiganiﬁﬁpt. of Corrections,
731 F.Supp. 792 {(W.D.Mich, 19%0), all'd,

932 F.2d 269 (&th Cir. IR N T R 22
Willlams v. Lane, 646 F.Supp. 137% (N.D.Ill. 19B6),

aff'd, 851 F.2d 847 (Jth Cir. 1988) .. ... .iiir i
Wilson v. Seiter, 541 U.8. 294, 111 8.Ct. 2

115 L,Ed.2d 271 0 = T S T T T LIRS
Youngberg v. Romeo, [457 U.8. 307, 102 S5.CE.

73 LR 2d 28 (LBG2) .. o i i

]

FEDBRAL STATUTES

F T B = T S e I T B A O T T T I I T I I I
472 U.S.C. 85 19878 (8] vt it e s st e




| | ]

* Case 2:06-cv-00331-DRD -ES Document 3-4 Liled 01/18/06 Page 6 of 37 PagelD: 93
Riley v. Brown, et al i 1

Memorandum of Law in Support of Motion for TRO

STATEMENT QF THE CASE

This is a civil rights GClass Action complaint brought under
42 U.8.C. § 1983 and Fed. R. Civ. P. 23 by New Jersey inmates
houged at the Adult Diagnostic and Treatment Center (hereinafter
"A.D,T.C."), the deszignated facility in New Jersey for offenders
who have been found to suffer from a mental abnormality that
predisposes them to commit sexual offenses in a compulgive and
repetitive manner pursuant to N.J.8.A. 2C:47-3 et seq. The
¢omplaint upon which this action ig based alleges vielation of
Plaintiffs' and clags members' constitutional rights under the
Firat, Eighth and Fourteenth Amendmenta to the Consgtitution of
the United States. Specifically, the complaint alleges denial of
right of access to the courts under the Firgt Amendment;
imposition of cruel and unusual puniéhment in vielation of the
Eighth Amendment resulting from interference with the exercise of
inmates' right# to necesgary medical treatment, and from
subjecting dnmates to serious physical dnjury. or threat of such
injury: and denial of protected property and liberty interests
under the Fourteenth Amendment.

Plaintiffs allege that Defendants, acting under the color of
state law, have failed and continue to fail to pravide the
Plaintiffs with protection from risk of serious assault, injury

and even death at the handa of violent and dangerous state
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prigoners, during
AD.T.C. facility.

Specifically,
the A.D.T.C. (her

from or otherwisze

1

medical, court and other tripes outside of the

the complaint alleges that inmates houged at

inafter "A.D.T.C. inmates") are not segregated

protected from vielent and dangerous prisoners

i

housed at other gtlate prisons (hereinafter "State Prisonerg") who

have in the pasat
physically assault
Prisconers and A.D,
on court, medical
particular enmity

of their crimes (3

physical and psycel

nd will continue in the future, to verbally and

A.D.T.C. inmates during periods when State

T.C. inmates are held and transported together

and other trips. Such State Prisoners harbor
towatrd A.D.T.C. inmates because of the natute
exual offenszes), and seek to cause them

jological harm in the absence of protection by

New Jersey Department of Correctiong (DOC) officials.

The failure o

pefendants to adopt and implement policies,

practices, and prgcedures that segregate and protect A.D.T.C.

inmates from assaylt by State Prisoners, has in the past resulted

in A.D.T.C. inmat
hands of State Prf
pelicies, pramti&e
substantial riak
court., medical or

Out of fear of

State Prisoners i

vf injury to any A.D.T.C.

s suffering seriouz physical injury at the

lsoners. The absence of such protective

be and procedures creates an imminent and

inmate who reguires a
ather trip outside of A.D.T.C.

being seriously injured or even killed by

h the absence of such protective policies,
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practices and procedures, many A.D.T.C. inmates, including“the
Plaintiffe, have foregone needed medical treatment and court
appearances which have placed theT at risk of suffering serious
medical problems, and 5amxifiaing?signifimant property and/or
liberty interests.

In the case of mandatory court appearances which Plaintiffs
cannot waive, Plaintiffe are at imminent and substantial risk of
gerious injury at the hands of Btate Prisoners in the absence of
protective policies, practices and procedureg to ensure thedir
safety.

The fadllure of the defendants te act to protect A.D.T.C.
inmates on coutrt, medical and other trips compromises those
inmates constitutienal rights under the First, Eighth and

Fourteenth Amendments .,

STATEMENT OF FACTS

As alleged in the verified complaint and the declarations of
George Riley, James J. Krivacgka, Paul Cornwell, Vincent Macrina,
William Vansciveyr, Richard A. Gibbs and Peter Braun filed
contemporaneously with and in suppert of this motion for a
Temporary Restraining COrder {TRO) , Piaintiffs are inmates
currently housed at the A.D.T.C. in Avenel, New Jersey, The
AD.T.C. was originally designated as the DOC farility for those

convicted of gexual offenses and found to be compulsive and

repetitive offenders pursuant to N.J.5.A. 20:47-3 et seq. As
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declared by Plainmiff William Vansciver, DOC has begun to house

at A.D.T.C.

not found teo be cd

the A.D.T.C.
However,

not, only inmates

gsexual offense ard

The recitation

supported by the

inmate

irrespective of whether sentenced to the A.D.T.C.

g who, though convicted of a sex offense, were

mpulsive and repetitive and thus sentenced to

ar
gserving sentences for the commigsion of a
housed at the A.D.T.C.

are drawn from and

of Ffacte contained herein,

erified compleint and individual declarations

zubmitted on behalf of the Plaintiffs along with this motion

Dating back t

complained about

at least 198%, A.D.T.C. inmates have

erbal and physical abuse suffered at the hands

1
of State prisonerd, and even, at times, DOC corrections officers,
i

while being transported to court,

of the A.L.T.C
inmate., Todd Beck
ef the A.D.T.C. I
in the verified ¢
State Prisoner du

incessant barrage

and frighten him.

medical and other trips outside

M$r@ recently, an asgault upon an AD.T.C

1

instigated activity by the Legal Subcommittee

L]

mate Resident Committee (I.R.0.)'. As detailed

bmplaint, Mr. Backa was struck in the head by a
ring a medical trip, and aubjected to an
of invective and insults desdgned to intimidate

Subsequent to complainte made by Mr. Becka and

'The Inmate Residd

inmate crganizati
peers on their ho
cancerng to the &

bnt Committee is an administration-ganctioned

bn compriged of inmates who are elected by theidr
heing units to represent their interests and
Aministration.
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the IRC, no actions were taken by DOC ¢fficlals to protect
A.D.T.C. inmates during such trips.

Then on May 24, 20053, Plaintiff Paul Cornwell, on the return
leg of a medical trip, was seriouely injured by a State Prisoner
while Being held in a holding area at the Garden State
Correctional Facility. He was placed, along with another A.D.T.C.
inmate, Zhi-men Chen, into a holding tank with about a dozen
State Priseoners. While his wrist shackles were being removed, one
of the correctionsg officers announced that the two inmates were
from "Avenel," which din the parlance of the New Jersey Prison
gystem is understoed to be the A.D.T.{., facility which houges gex
offenders. In deciding to leave the two dnmates' leg irons on,
one of the officers commented that deing so would make it a “fair
fight.” The two officers then left the holding area, secured the
door, and watch what transpired next from behind a Plexiglas
partition.

A State Prisoner first struck Mr, Cornwell in the chest, and
then delivered a blow to hig head whieh knocked him unconzeious.
For several minutes, the State Prisoner then contihued to pummel
and kick Mr. Cornwell, while he was unconscioug and laying on the
floor, Only after the State Prisconer had tired of the assault and
stopped did the officers call for assistance and enter the
holding area. Mr, Cornwell was thereafter taken to the infirmary

for treatment. and subseguently was hogpitalized for 55 days for
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+

injuries incurred [from the assault, which hospitalization

included two week-long stints at 3t. Francie Hospital where he
underwent surgery [for the injuries sustained to this arm. He
continues to suffdr from the injuries sustained in that attack
and has had to undergo additional medical trips to treat those
injuries during wHich he has feared for his safety.

As a result of this assault, Mr. Cornwell suffered severe
peyehological trayma as well, displaying symptoms including night
terrors, nightmarge, hypersensitivity teo his environment,
flashbacks, and fdar of being around other people and of leaving
hig bed area in his dorm. Thesge symptoms were so severe, he was
referred to one of the A.D.T.C. staff psychiatrists, Dr. Harris,
who diagnosed himiae suffering from Post-traumatic Stress

Disorder (PTED). Dr. Harris treated Mr. Cornwell. prescribing

medication For hig PTSD (Remeron) and assigning him to group
peychotherapy in ¢ne of the A.D.T.C. mental health treatment

groups. Mr. Cornwgll filed an administrative grievance and a Tort

Claims Notdice reg
protection of A.D
prigoners — sough
disregarded, and

pain and sufferin

denied.

rding thie incident. His request for preatet
| T.C. inmates during transpert with State

I in the administrative grievance — was

his request for compensation for his injuries,

g — sought in the Tort Claim Notice — was

t
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A week after the assgault on Mr. Cornwell, Plaintiff games
Krivacska was acheduled to be transported te the oral surgery
clinic at New Jersey State Prison (NJSP} to have a tooth
extracted. Mr. Krivacska had only one prior experience with being
transporred out of the A.D.T.C. In August of 2002, he was
transported to Monmouth County Superior Court for a court
proceeding. During that trip, he was.seated in a van next to
State Prigoners who were aware of hig sgtatus as an A.D.T.C.
inmate becauge they were already in the van when Mr, Krivacska
wasg picked up at the A,D.T.C. While held at the Monmouth County
Jail and Courthouse, Mr, Krivacska was not segregated from thege
State Prisoners. Nor was he segregated on the return trip or for
the approximately two hour petriod he was held with State
Prigsoners in a heolding area at Garden State Correctional
Facility. Az a result, throughout this trip and while being held
in various helding tanks, Mr. Erivacgka was subjected to werbal
abuse and threatg of phveical assault becauge of hisg status as an
A.D.T.C. inmate and convicted sex offender.

Scheduled for the medical trip to extract his tooth on May
31, 2005, Mr, Krivacska was confronted with his fear of again
being subjected to the risk of verbal and physical abuse, as
compared to the excruciating pain he was suffering from the tooth
that needed to be extracted. Concluding that the incident

involving Mr. Cornwell the prior week might have gufficiently
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chastened DOC offiaials that they would be taking additional
precautions whil@ithe Cornwell assault was still being
investigated, he decided to risk the trip.

On the trip frbm A.D.T.C. to NJSP, which Mr. Krivacska took
with three other A4.D.T.C. inmates, the A.D.T.C. inmates were kept
separate from inmdtes from Northern State Prison by an empty row
in the vehdicle, ard strict enforcement by the officers of the
rule that inmates /must remain in their seat during the transport.
Ag a result, the A4.D.T.C. inmates were physically protected from
contact with the Ytate Prisconerg, although they were nevertheless
exposed to verbal {abuse.

Throughout the five hours Mr. Krivacska and the A.D.T.C.

inmates remained g4t NJSP, they were kept in holding areas

separate from othdr State Priscners. When being loaded or
unloaded from veh%&les, A.D.T.C. inmates, who were seated in
front of the S$tatd Prisonetrs, were loaded last and unloaded first
to ensure no physical contact would occur. While being moved
between areas at the NJSP, the officers in charge, who may at
times call for inmates based on where they are housed, shuffled
the paperwork so that all other State Prisoners were called
first, so as to ayoid identifying A.D.T.C. inmates and where they
were from.

At any time Sfate Prisoners and A.D.T.C. inmates were not

separated (in cortidors, or clinic wailting areasz), a DOC
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corrections officer(s) was physically present. On the return trip
from NJSP, the A.D.T.C. inmates were transported directly back to
A.D.T.C. without stopping at the Garden State Correcticnal
Facility.

Other than some verbal abuse on the morning trip from
A.D.T.C. to NJS5P, Mr. Krivacska wasa ﬁmt gubjected to any threats
of physical harm, or risk of physical harm because of the efforts
of DOC officdials to keep A.D.T.C. inmates physically separate
from State Prisoners.

Despite demonstrating that such segregation was possible and
could be accomplished with minimal effort, Mr. Krivacska learned
from other inmates going on court or medical trips that, within a
few weeks, DOC staff had returned to mixing A.D.T.C. inmates and
ftate Priscners, and had, in some cages, even returned to the
practic¢e of informing State Priscners of where the A.D.T.C.
inmates were from, again placing A.D.T.C. inmates at risk. As a
regult, Mr. Krivacska delayed the exttraction of a broken tooth
for six months, until he was able to arrange to have the tTooth
pulled by an oral surgeon who visits the A.D.T.C. periocdically to
care for inmates at a half-way house the A.D.T.C. infirmary
gervices.

Mr. Krivacska currently has pending before the Monmouth

County Superior Court, a Fost-Ceonviction Relief Petition (the New

Jersey equivalent of federal habeas corpus)., In light of the
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risks associated with being traneported with State Prisoners, Mr.
Krivacska has. agéimst the advice of counsel, waived his right to
appear at atatus ionf@r@nCE5, or pre-hearing proceedings. Mr.
Krivacska's attormey has adviged him that absenting himself from
thoae proceedingsicould compromige his representation of Mr.
Krivacska, as queltions might come up during a conference or
proceaeding that hée would need to ask Mr. Krivacska about.
However, Mr. Krivaceka's fear of serious physical asgssault or
injury is so sevete that he would rather waive his righte to
appear in court than risk such injury. Currently., an appearance
before the anmou%h County Court is scheduled for February 17,

i
2006, an appearan{a Mr. Krivacska will be forced to waive i1f the
relief sought is ot granted.

Mr. Krivacska |is alsc the defendant in a lawsuit filed by his
ex-law firm for é‘ alleged outstanding balance of over §100,000
in legal fees, ThIt actinn, pending In Essex County Buperior
Court, will soon hove into the pre-trial stage. as the discovery
period hasg nearlyfconciuded. Mr. Krivacska answered this
complaint by raising several valid defenses which he believes he
cpuld succeed with if the matter is taken to trial. However, for
fear of serious ifhjury or death 1f he is not segregated from
State Prisoners dfiring tripe to the Essex County Jail and while

held in Egsex Coupty Jail or the court house, Mt. Krivacska is

preparing to walvg his right to a trial and accept a judgment
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against him in the amount of $100,000. Mr., Krivacska will be
faced with making this decision within the next few weeks unless
the relief Qmught by the TRO and preliminary injunction is
granted.

Mr. Krivacaka formally grieved the practice of mixing State
Prisoners and A.D.T.C. prisoners during medical, court and other
trips in an Administrative Remedy Form dated June 4, 2005. The
Adminigtrative Remedy Form (ARF) is the only approved procedure
for an inmate to file a formal grievémma with the DOC. That ARF
was responded to hy Agsociate Adminiétratmr Mr, Goodwin on June
l4, 2005, 4in which he noted that A.D.T.C. had no authority over
the transport pelicieg of Central Transport. Mr. Krivacska then
appealed that decizion using the appéal procegg inh place for
inmate grievances, requesting that his grievance be forwarded to
the Central Transport Unit or other administrator who had the
authority to change policies regarding the segregation and
transport of A.D.T.C. inmates. That appeal was submitted on June
23, 2005,

Mr. Gooedwin responded on July 10, 2005 again asserting that
A.D.T.C. does not have the ﬂuthoritylto change transport
pelicies. Though stating that Central Transport wasg aware of the
concerns of the A.D.T.C. inmates, h@lgava no indication din his

response that any action in resgponsge to those concernz was
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fortheoming or thdt he had forwarded Mr. Krivacska’s grievance to
Central Transportimr a higher leval administrator ag requested.
Having filed a formal grievance and having pursued +that
grievance through fappeals to its conclusion, Mr. Krivacska
exhausted all administrative remedies available to an inmate in
the New Jersey Department of Cerrections. with regard to the
issues being presgnted in this complaint. Thus, the Plaintiffs
have complied witl the exhaustion requiremente of 42 U.5.C. §
19¢7e(a).
Plaintiff Richard Gibbe has the most pregeing claim before
thieg court and isimost critically in heed of a temporary
restraining eorder, With a ¢ourt appearance in Burlington County
Court egcheduled f¢r January 30, 2006, he will confront almost
immediately the choice of either gacrificing constitutionally
protected rights ¢r risking severe bodily injury or even death if
he chooses to exetcise these rights. Mr, Gibbs has pending before
the Burlington Cognty Supericr Court, a Post-convictien Relief
Fetition. As part|of the proceedings on that petition, his
attorney, appointed by the Office of the FPublic Defender, has
filed a motion aegking to recuse Judge LeBon, before whom the PCR
petition is pendihg, frem continuing to hear or rule on the
petition. A hearifig to receive testimony on that motion is
schedule just a fpw days away, on January 30, 2006. Mr. Gibbs’

attorney has adviped him that his [Mr. Gibbg'] testimony may be




' *  *Case 2:06-cv-00331-DRD -ES Document3-1 Filed 01/18/06 Page 18 of 37 PagelD: 105
Riley, et al v. Brown, et al : 13

Memorandum of Law in Support of Motien for TRO

critiecal to winning thiz motion and has advised him to attend
this hearing and offer testimony. As with Mr. Krivacska, Mr.
Gibbs is wvery fearful of being assault. injured or even killed
during a court trip if he dig not segregated from state prisoners,
and has thusg adviged hig attorney that absent assuranceg of his
safety, or an order of a court that he be kept separate from
State prisoners at all times, he feels compelled to waive his
rights to appear and participate in this hearing.

Future proceedings may also require Mr. Gibbs to choose
between hig gafety and preserving hig constitutional rights, but
at the moment, the January 30th date looms large for Mr. Gibbs!
interests.

Plaintiff George Riley is a long-time inmate at the A.D.T.C.
and has been informed about the physical and verbal abuse
A.D.T.C. inmates are subjected to during court and medical trips
for many years. He is aware of priecr attempts to get DOC
officiala te¢ take these concerns geriously and to take action to
protect A.D.T.C, inmates during such trips.

Mr. Riley is an elected member of the Inmate Resident
Committee (IRC), representing his housing unit, and is also
chairman of the IRC's legal subcommittee. In that capacity he hag
received information from many inmatéa of the physical and verhal

abuse to which they are subjected on court and medical trips from

not cnly State Prisonersg, but, at times, from DOC employees. This
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abuse is golely agtributable to their statue ag inmates of the
A.D.T.C.,, and tha‘ralatad fact revealed by their housing
location; that they are convicted sex offenders.

Records retained by the IRC indicate that complaints about
verbal and physical abuse of A.D.T.C. inmates at the hands of
state prisonerg d4te back at least to 1989: complaints which were

ignored by DOC officials, including the then A.D.T.C.

administrator and ! current Director of Operaticns, William

1
i
:

Flantier. ;

!

Mr. Riley als& has an appeal of a PCR petirion currently
pending before the Superior Court-Appellate Division, which, if
remandad to the trial court, will require him to be transported
to and to appear at in Monmouth County Court. Mr. Riley fears
that he will be exposed to a subatantisl risk of severe physical
injury should he 4ttend thoee proceedings. He is subject to a
remand by the Appéllate Court at any time.

In his capacitfy as Chairman of the IRC'e Legal Subcommittee,
Mr. Riley wrote te A.D.T.C., Administrator Grace Rogers in June
of 2005, requesting that steps be taken to ensure the zafety of
A.D.T.C. inmates during coutrt and medical tripe, particularly in
light of the recept agsault on Paul Cornwell. Mr. Bernard
Coodwin, Asscciate Administrator of the A.D.T.C. responded and
informed Mr. Riléy that A.D.T.C. haz no contrel or authority over

how A.D.T.C. inmates are transported. Mr. Riley then wrote to Mr.
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William Plantier, former administrator/superintendent at the
A.D.T.G. and currently DOC Director of Operations, requesting
information regarding current policies, practices and procedures
regarding transport of A.D.T.C. inmates during court and medical
trips. No corrective action has been taken.

Flaintiff Peter Braun has been diagnosed with cancer and has
had to have surgery as part of his treatment for this condition.
Mr. Braun will require medical follow-up care for this condition
which will require his transport to medical facilities outside of
the A,D.T.C. He alse is currently dnvalved in legal proceedings
tequiring his appearance in Union County Superior Court — Family
Part, again necessitating his transgport out of the AD.T.0, Mr,
Braun has two sons, one of whom has been in a coma for two years
as a result of a traffic accident when he was 13 yesars old. His
other agon is 14 years old. Both are in foster care undear the
supervision of the Stare. The only means by which Mr. Braun is
able to learn about how hig song are «doing. and in particular
obtain any information about the medical statue of hie pravely
injured son, is through is attendance at compliance conferences
in Union County Family Court.

As noted above, A.D.T.C. administratora responded to Mr.
Krivacska's ARF by indicating that CTU was aware of the concerns
of the A.D.T.C. reaidents regarding safety on medical and court

trips. Despite this. on December 13, 2005, Mr. Braun was
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then also encouraged them to "have fun with him." Because Mr.
Braun had been transferred from another van in the parking lot of
the Garden State Youth Correctrional Facility and because he did
not identify where he was from, the State prisoners could only
have known he was an A.D.T.C. inmate froem the CIU officers. Mr.
Bratun's worst fears were confirmed when he heard the CTU officers
laughing and joking about the abuse he was enduring.

Mr. Braun suffer such severe psychclogical trauma as a
result of his experience, that he was held in the A.D.T.C.
infirmary overnight for wbsarvatian,.madiaated, and, when finally
released to the general population, was kept under close
obgervation for two more days. Mr. Braun is terrified of having
to again be subjected to threat of paychological and physical
abuge when he next goes on a court or medical trip, trips which
are inevitable and unavoidable because of on-going judicial

review of his sons’' status and his medical needs.

Plaintiff Vincent Macrina is an inmate at the A.D.T.C. who
auffers from numercus, serious medical conditieons including heart
disease and seriocus arthritis in the shoulder and neck., The
latter condition causes Mr. Macrina to suffer several chronic
gymptome, including pain in the neck and shoulder, shooting pain

from his shoulder to the fingertips of hig right hand., and poor

circulation to his right arm, all probable symptoms of a pinched
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nerve. Mr. Mﬂﬂrin% has previously taken trips te NJSP and St.
Francis Hospital fm receive physical therapy to relieve many of
these symptoms. Hewever, in light of the asgaults on Mr,
Cornwell, the continued practice of DOC correctiong officers
identifying that +r. Macrina iz from the A.D.T.C. to State
Frisoners during ﬁis medical trips, and the fact given his age,
70 vears old, andideclining health, Mr. Macrina does net believe

he could adequately defend himself if assaulted, he has concluded

that going on thege trips creatves too substantial a riek of
gerious physical Iarm. or death. Thus, despite chroniec, ongoing
pain, Mr. Mactrina|has and will continue in the future., to refuse
medical trips.

Plaintiff William Vansciver is an inmate at the A.D.T.C. who
suffers from a chtonic, severe. seizure disorder and neurological
digability. Mr. Vansciver is the only named Plaintiff who was not
sentenced to the 4.D.T7.C. for treatment as a compuleive and
repetitive gex offender. Though convicted of a sex offense, Mr.
Vangedver wag not|found compulgdive and repetitive pursuant to
N.J.5.A, 2C:47-3,land thus was sentenced to State Prigeon, not the
A.D.T.C. Despite being sentenced to state prison, Mr. Vansciver
wag adminietrativély traneferred to the A.D.T.C. Prior to thie
transtfer Mr. Vans¢iver was housed at South Woonde Cotrrectional

Facility (SWCF). Mr. Vansciver received medical treatment at

various medical facilities cutaide of SWCF while housed there. As
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his status asg a convicted sex offander was not known by the
inmate population at SWCF and ag that status was not revealed to
other State Prisgoners by reason of being from SWCF during medical
trips, Mr. Vangciver, prior to hid transfer to the A.D.T.C., was
free to participate in thogze trips and receive needed treatment
without fear of being phyeically injured or killed., He would
receive neuroleogical consults at NJSP approzximately every three
months and neurcleogical evaluations ét 3t. Francis approximately
twice a year.

Upon hig transfer to the A.D.T.C. howaever, that situation
changed., Mr, Vangciver, because of his neurological problems and
seizure disorder, is at particular risk of sericus brain damage
or death should he suffer a blow to the head. After learning of
the assault on Paul Cornwell, in particular the blow he suffered
te his head., Mr. Vansciver became fearful for hig life if he
cotttinued on these trips and no effort wae made to segregate or
pretect him from State Prisoners. Consgequently. Mr, Vansciver hasa
not been receiving the neurological consgultg or monitoring via
EEG evaluation (Electro-encephalogram), he needs to monitor his
medication and control his seizures. As a result, Mr. Vansciver
continueg to suffer and will continue to suffer grand mal and

petite mal sedzures. Thege sedizures result in physical injuries

to hig head, handg. shoulders, and l@g@, and hag also cauged and
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will ecentinue to éauae. permansnt memory lose and other
neurclegical impairmant.

Moreover, withH the lack of monitoring and treatment of his
disorder, on October 22, 2005, he suffered a severe seizure which
required his emergency transport to Rahway General Hospital by
ambulance, for which he was later billed &518.00.

Plaintiffs Ri ey, Krivacska, Gibbs and Braun have docketed
cases pending befére the Superior Courts of this state, which
cages will requiri their appearance in the next few weeks and
monthe . Absenting themgelves from theose proceedings jecpardizes
their claims befofe these courts, while attending thege
proceedings by ac¢epting transport with State Prisoners places
each of these Plaintiffs at esubstantial risk of serious physical
harm. These Plaintiffs are then gubject to irreparable harm,
either in the form of forfeited legal claims, or sericus beodily
injury, 41f the requested TRO is not fortheoming.

Plaintiffe Connwell, Macrina, Vansasciver and Braun suffer
medical conditiong that require immediate and continued meddical
treatment. Denialjof access to that treatment because of an
ungafe tranaport gystem, risks serious and permanent injury to
thege plaintiffe.|Conversely, if these Plaintiffs meek thise
medical treatment| they are at high risk for suffering eerious

and permanent injyry if sasaulted by State Prisoners, in the

abzence of procedires to segregate A.D.T.C. inmates during
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medical tripeg. In either case, these plaintiffs are being
subjected to dirreparable harm, either in the form of neglected
medical treatment and a worsening of their condition, or serious

bodily injury, 1f the requested TRO :da not forthcoming.

ARGUMENT

POINT I
PLATNTIFES ARE ENTITLED TO A TEMFORARY RESTRAINING
ORDER AND PRELIMINARY TINJUNCTION

In datermining whether a party ig entitled te a temporary
regrraining order or a preliminary injunction, courts generally
consider several factors: whether the party will auffer
irreparable injury, the "balance of hardshipa" bestween the
parties, the likelihood of sucecesze on the merits, and the public

interest. Each of these factors favors the grant of this motion.

A, PLAINTIFFS ARE THREATENED WITH IRREPARABLE HARM

Plaintifte Riley, Krivacgka., Gibbs and Braun face irreparable
harm with respect to the vardous civil caseg they have pending
before Superior Court if they choose to waive appearances at
those proceedings out of fear of being assaulted or killed by a
State Prisoner while being transported to court. In Mr. Rilev's
case, that irrepatrable harm would be, at worse, dismisgsal of his
PCR petition, irrespective of ite merite. or waiver of rights or
arguments at a pre-hearing proceeding. Mr. Krivacska and Mr.
Gibba faece a gimilar form of irreparmble harm with respect to

their PCR petitions, including waiving arguments or relevant

ol
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and the fact that a required appearance for these Plaintiffs is
all but assured in the next few monthe.

Mr. Gibbe has the most pressing and time sensgitive c¢laim. He
has a court appearance on a recusal motion gcheduled for January
30, 2006 and is immediately confronted with the choice of wadving
his constitutionally protected righte and relinquishing wvalid
claims he may have regarding the need for his PCR judge to recuse
hergelf from further involvement in the proceedings. or risk
serious dnjury or death if he chooses to make his appearance. For
My. Gibbs the irreparable harm would‘enaue from the dangerous
conditions in which DOC would require Mr. Gibbs to be
transported, =o dangerous as to effectively deny him his right to
access to the courts under the Firgt Amendment. This harm is very
imminent as Mr. Gibbs has been calle& upon to appear in court on
January 30, 2006, juest a few days away, and there dis insufficient
time for Mr. Gibbs to pursue any other form of relief.

Mr. Braun will again sghortly need to appear in Family Court
in Undion Ceounty and will again be at risk for suffering
irreparable harm if he ies again physically and psychological
asgaulted by dangerous and violent S5tate prisoners should the CTU
continue to refuse to segregate him.

Plaintiffs Cornwell, Macrina, Vansciver and Braun are likely
to suffer irreparable harm of a different variety, In each cage,

thesge Plaintiffs suffer from zericous medical conditionsg far which
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B, THE BALANCE OF HARDSHIPS FAVORS'THE PLAINTIFFS

\
In deciding whether to grant TRD's and preliminary

injunctions. courts ask whether the suffering of the moving party

if the motdon is denied will outweigh the suffering of the non-

moving party if the motion is granted. BSee e.g., Mitchell v.

Cuomo, 748 F.2d, supta at 808 {(holding that dangers posed by
prison overcrowding ocutweighed state's financial and

administrative concerns); Duran v. Anaya, 642 F.Supp. 510, 527

(D.N.M. 1986) (holding that prisoners' interest in safety and
medical care outweighed state's interest in saving money by
cutting staff).

Here, Plaintiffa' suffering, if reldef iz not granted,
substantially outweighe whatever minor inconvenience the State
might gsuffer, Among the harme the Plaintiffs will suffer from are
gerious medical disability or death either from assault during a
madical trip or court trip., or in the case of those with chronic,
debilitating medical conditions, serious medical disability or
death from untreated medical conditions. Those Plaintiffs forced
to forego their constitutional righte under the First Amendment,
face prejudicial dismigsal of their claims, wavier or forfeiture
of claims, defenses, or arguments in pending court cases, or in
the case of Plaintiff Krivacska. a judgment against him for over

8100,000 dn & civil action.
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Seiter, 501 U.§. 294, 111 S.Ct. 2321, 115 L.Ed.2d 271 (1991). And
inmates do not need to wait until they suffer actual injury
before they may raise a claim of cxuél and unusual punishment
under the Eighth Amendment. Heller v, MoKinney., 509 U.8, 25, 113
8.Ct. 2475, 125 L.Ed.2d 22 (1993) (prisoner's eiphth Amendment

claim could be based on possible future harm to health as well ag

present harm),; Hutto v. Finney, 427 U.S5, 678, 682, 98 5.Ct. 2565,

2569, 57 L.Ed.2d 522 (1978) (an injunction cannot be denied to
inmates who plainly prove an unsafe, life-threatening condition
on the ground that nothing has yet happened to them).

Given a history of complaints by A.D.T.C. inmates of wverbal
and physical aesaults by State prisoners during court and medical
tripe dating back over fifteen years to 1989, and given the
recent incidentg dinvolving Mr. Becka, ag reported in the verified
complaint and Mr. Cornwell, the State cannot ¢laim it wasg not
neticed as to the ricgks posed by traﬁspoxting and holding
AD.T.C. dinmares with State Prigoners. As noted in Heller,

"The [Eighth] Amendment, as we have said, requires
that inmates be furnished with basic human needs.
one of which is 'reasonable safety.' [cite omitted]
It isg 'eruel and unusual punishment to hold
convieted criminals in unsafe conditions.' Youngberg
v. Romeo, 457 U.§. 307, 315-316, 102 8.Ct. 2452,
2457-2458, 73 L.Ed.2d 28 (1982). It would be odd to
deny an injunction to inmates who plainly proved an
unsafe, life-threatening condition in their prison

on the ground that nothing yet had happened to
them." Heller, gupra, 509 U.8. at 33.
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rights and dignities of those it confines, as a measure of our
gtanding in the world community. Conversely there ig no public
interest served by turning a blind eve toward (or asz has happened

too frequently in the past, actually encouraging or instigating)

attacks by one type of prisoner against another.
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! POINT 1T
PLAINTIFFS SHOULD NOT BE REQUIRED TG POST SECURITY

Usually a litdgant who obtaine interim injunctive relief i=s
acked to poet secwrity. Fed. R. Civ. P. 65{c¢). However, the
plaintiffs are unable to post security. The court has discretion
to excuse ah impoverished litigant from pozting esecurity.

Orantes-Hernandez|v. Smith, 541 F,Supp. 351, 384, n. 30 (C.D.Cal.

1982); J.L. v. Pagham, 412 F,Supp, 112, 140 (D.Ga. 1976), rev'd
on other grounds, 442 U.8. 584, 99 5.Ct. 2493 (1879).

Although Plaintiffs did not file for indigency status because
between them that|had sufficient funds to afford the $150 filing

fee (which came t¢ about $22 each). they cannot afford counsel or

the cost of postipng security. In addition, as this is a class

action suit, PlaiTtiff should not he asked to bear the bhurden of
i
posting security for the entire class.
In view of the immediate and irreparable harm facing
i

Plaintiffs, the Plaintiffs pray the Court grant the relief

tequested without!requiring the post of security.
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CONCLUSION

For the reasons enumerated herein, and on the facts attested
to in the accompanying declarations, the Plaintiffs pray this

court grant the relief requested.

Date: January 0., 2006

Date: January (Z{ 2006

Date: January,j&j. 2006

éﬁ;;damegfﬁ. Krivacseka

Paul Cotnwell

Date: January _[o, 2006 Mmﬂ&
Vincent Macrina

- ) N *

Date:; January /0, 2006 Fadl ek -
William Vansciver

Date: January ‘© ., 2006 <;;;;£§zi:;-;2.~eﬂf

Richard Gibbe

Date: January 10, 2006 V{QZi;WJK4ﬁQ*¢”

Peter Braun
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