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INTRODUCTION

Rashad El Badrawi (“Plaintiff” or “Mr. EI Badrawi’prings this lawsuit to seek redress
for the denial of his right to observe religiousagtices and his right to adequate medical care
while he was an immigration detainee at the Hadtf@orrectional Center (“HCC”). Mr. El
Badrawi entered HCC in the middle of Ramadan, g Islamic month during which Muslims
are required to fast from dawn to sunset. An olesgriuslim, Mr. EI Badrawi had fasted every
Ramadan of his adult life and had already beemnfasor two weeks when he arrived at HCC.
Intent on observing his faith, Mr. El Badrawi quigkasked an HCC official how he could join
the Ramadan meal plan in order to continue his Tdst officer denied his request, stating that
he could not be added to HCC’'s Ramadan meal lisause he arrived midway through the
holiday. Undeterred, Mr. El Badrawi made repeategliries with prison officials and requested
to speak with a Muslim chaplain. But HCC officialsnsistently responded that HCC policy did
not permit anyone to join the list mid-month. WhEICC officials finally granted Mr. El
Badrawi’s request to speak to the Muslim chaplRamnadan had ended and the chaplain merely
confirmed what the officers had told Mr. El Badrawi

The record in this case demonstrates that deniaMof ElI Badrawi's religious
accommodations was the result of Defendants’ astiont—as Defendants claim—to his own
“apathy” and “neglect.” Defendants are not entittedsummary judgment because of multiple
disputes of material fact that present genuineesssfor trial. In particular, a jury could
reasonably infer that:

(1) In 2004, Defendants allowed a custom and practiddCGC to refuse to allow new

inmates to join the Ramadan list mid-month. As sulte Defendants added no new

inmates to the HCC Ramadan list in 2004. Over thet two years, as the policy
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changed in 2005 to make an express exception fdrhmliday additions for new
arrivals and in 2006 to better publicize this exmep that figure increased
dramatically.

(2) Even if formal HCC policy allowed inmates to joindymonth--which is subject to
dispute—Mr. EIl Badrawi’'s right to religious exereisvas substantially burdened
because correction officers repeatedly denieddgsests to join the list and did not
provide any information to explain how he couldjoi

(3) Defendants are themselves personally liable asfdikd to train correction officers
(&) how properly and correctly to answer inmatasesijions about Ramadan meal
accommodations; or (b) absent such training, tlwatection officers shouldhot
answer such questions at all. In fact, Defendaet dpecifically instructed correction
officers to respond to religious inquiries, in aawvention of the direction of Director
of Religious Services for the Connecticut Departimeh Corrections. Thus, as a
direct consequence of Defendants’ conduct, cooecwfficers denied Mr. El
Badrawi his right to religious exercise.

(4) After learning that new inmates had been deniedgportunity to join the Ramadan
list in 2004, Defendants failed to (a) take stepsptevent future unconstitutional
denials from occurring, and (b) create clear peicor train their employees to make
inmates aware, through HCC’s inmate handbooks ientation, of how to join the
Ramadan list using established processes.

Simply put, taking Mr. El Badrawi’s uncontradictddclaration as true — as this Court

must on the government’s motion, either the Defatglallowed a custom to prohibit inmates

from joining the list mid-month or Defendants perally took actions that led to un-trained
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officials providing incorrect answers that denied HEl Badrawi his right to free exercise. Either
way, the government’s motion must fail.

In addition, for the first six days Mr. El Badrawas at HCC, officials did not provide
him with Asacol, medication he needs to control®ishn’s disease, a serious gastrointestinal
disorder. In discovery, Plaintiff obtained docungetiitat confirmed the delay in medication, his
requests for medication, and his injuries, inclgdiectal bleeding, as well as the policies that led
to the failure to be able to provide medicationa iimely fashion. Plaintiff has produced
evidence from which a jury could reasonably infeattHCC personnel were deliberately
indifferent to Mr. El Badrawi’s serious medical de®oreover, a jury could reasonably
conclude that Defendant Lee was aware of complaindsit delays in receiving medication at
HCC, and yet was grossly negligent in training sdbwates and allowed for the continuation of
a policy that resulted in a denial of adequate cwdiare.

In sum, nearly every fact about HCC’s 2004 Ramautdities for new inmates is in
dispute, and significant disputes exist regardirrg B Badrawi’s medical claim. Moreover,
Defendants’ legal arguments run afoul of precededtCongressional intent. Individual
damages are plainly appropriate under RLUIPA purst@both the Spending and Commerce
Clauses. Despite the fact that Congress expressiyded that RLUIPA must be construed
broadly to protect religious exercise, Defendattenapt to argue that Mr. El Badrawi is not a
“person” under the statute and should not be edtitbanyform of damages.

To support their motion for summary judgment, Deffamts rely on a number of flawed
arguments. Despite the fact that no inmates jothedist mid-month in 2004, Defendants claim
inmates were able to join at that time. Despiteféloe that Mr. El Badrawi made repeated

attempts to join the list to multiple HCC officiataly to be repeatedly denied, Despite the fact
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that Defendant Lee specifically was responsiblesftguring correction officers properly
implemented DOC policies and instructed them tav@nseligious questions against DOC
policy, Defendants claim he had nothing to do wélgious matters. Despite the fact that
Defendant Lee was responsible for the safety aaari$g of his inmates, the Defendants claim
he was not responsible when inmates endure sea@relpe to delays in obtaining medication.
Because of the substantial evidence supportinggdVBadrawi’s claims, and because this
Court must disregard any evidence favorable to mpats that a jury would not be required to

believe, this Court should deny Defendants’ motion.

FACTS AND PROCEEDINGS

On October 29, 2004, Rashad El Badrawi, a foreaional who had lawfully studied
and worked in the United States for nearly elevesry was wrongfully arrested by federal
immigration enforcement agents. Ex. 1 § 1, 3. Liu&t day, Mr. El Badrawi was transferred to
Defendant Lee’s custody and detained at the HCC1Hx3.

A. In 2004, Defendant Lee Had Ultimate Control At HCC,Defendant Pitts

Supervised Religious Services and Defendant McGraupervised Food
Services.

In October 2004, Defendant Lee was the Warden o€ ld6d was responsible for
maintaining control of the facility, preserving thafety and security of the inmate population,
and ensuring that Connecticut Department of Caoe¢DOC) policies and directives were
properly implementedseeEx. 3 at 21, 26-27, 100; Ex. 4 at 21.

As the Institutional Religious Facilitator at HQ€2004, Defendant Pitts was responsible
for coordinating religious services at HCC and iempénting DOC's religious services

directives. Ex. 5 at 9; Def. Ex. 11 (2003 Inmatenttaook) at 10. Any issue concerning religious

services would “filter through the religious depaent.” Ex. 5 (Pitts Depo.) at 9. In 2004,

4
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Defendant Pitts was responsible for determiningtinvdrean inmate could receive Ramadan meal
accommodations at HCGee idat 94.

Defendant McGrail supervised food service openatiat HCC in 2004 and implemented
DOC'’s food and nutrition policies. Food servicesdiiad requests for the provision of meals
accommodating religious dietary restrictions—themicnon fare diet.SeeEx. 6 (McGrail Depo.)
at 37; Ex. 5 at 135. Although DOC policies requitled Institutional Religious Facilitator,
Defendant Pitts, to control the Ramadan meal acontation listsseeEx. 6 at 63; Ex. 5 at 94,
in 2004 Defendant McGrail exercised power over itegaRamadan meal accommodatiobse
Ex. 7 at 108 (Imam Avci discussing how Defendan@Gvhil refused to add two new inmates to
the Ramadan list); Def. Ex. 17 (HCC Ramadan Stesi004, including note that “Kitchen
supervisor didn’t allow inmates to remove tempdsalsic]”).

B. Defendants Lee and Pitts Were Required to Ensure Tat HCC Officials
Understood and Implemented DOC Policies.

Broad DOC policies are distributed to individuatifaies in the form of administrative
directives.SeeEx. 3 at 30-32; Def. Ex. 12 (Administrative Dira&il0-8 on Religion); Ex. 12
(Administrative Directive 8-1 on Medical Care). @axtion officers are trained in DOC policies
and administrative directives in pre-service tnagnand through various types of in-service
training, which the DOC’s academy coordinateseEx. 3 (Lee Depo.) at 35-36; Ex. 13
(Administrative Directive 2.7). Units within DOMycluding the Religious Services Unit, may
create and distribute DOC policies through memaaandspecific issues. Ex. 3 at 35-36

When a policy changed and a new administrativectire was issued, the change “would
go to the warden, and the warden’s responsibiliyld be to make staff aware.” Ex. 4 (Bruno
Depo.) at 39. Wardens instruct facility staff oe ttontent of policy memoranda on specific

issues through daily roll calls. Ex. 3 (Lee De.57-58. Defendant Lee was responsible for
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determining the content of roll callSeeEx. 5 (Pitts Depo.) at 33ee alsdEx. 23 (Roll Call
Notice regarding Ramadan 2005). Through roll édifendant Lee could train facility staff on
issues and correct any systemic problems with cbore officer behavior. Ex. 5 (Pitts Depo.) at
32, 48. As institutional religious facilitator, Befdant Pitts was responsible for answering
correction officers’ questions regarding religi@gsvices and directing recurring issues to the
Warden|d. at48-49.

As warden, Defendant Lee was responsible for emguhiat inmates received
information about DOC and HCC policies through ltnm@ate Handbook. Ex. 3 (Lee Depo.) at
30, 122; Ex. 5 (Pitts Depo.) at 133-34. HCC offielere supposed to provide new inmates with
a copy of the Inmate Handbook and explain its aastat orientation. Ex. 4 at 111; Ex. 5 at 57.
Defendant Lee had overall responsibility for thateat of the handbook for HCC and reviewed
the content before it was finalized. Ex. 3 at 1&2institutional religious facilitator, Defendant
Pitts reviewed and approved the content of thgimls services section of the Inmate Handbook
before sending it to Defendant Lee for final reviéx. 5 at 133-34.

C. Defendant Lee Failed to Adequately Train HCC StaffAbout Ramadan.

In September 2004, Defendants Lee and Pitts red@veemorandum from DOC'’s
Director of Religious Services, Rev. Anthony Brunontaining DOC’s 2004 Ramadan
Guidelines. Def. Ex. 15 (2004 Ramadan Guidelinegsbleat 1. DOC administrative directives
do not address RamadaeeDef. Ex. 12 (Administrative Directive 10-8 on Retig), and these
posted staff guidelines were the only written DQflqgy document for Ramadan. Ex. 5 (Pitts
Depo.) at 74. General DOC training for correctidiicers and staff does not include any specific
information about RamadaBeeEx. 7 (Avci Depo.) at 29; Ex. 13 (AdministrativerBetive on

training); Ex. 5 (Pitts Depo.) at 74. As a restdt| call was the only opportunity to provide



Case 3:07-cv-01074-JCH Document 382 Filed 11/05/10 Page 15 of 58

training to HCC staff regarding Ramadan policies. E(Lee Depo.) at 57-58; Ex. 5 (Pitts
Depo.) at 77. Rev. Bruno’s memorandum did not daarday instructions on how to train staff
regarding the Ramadan Guidelin8geDef. Ex. 15 at 1. However, at HCC, where Defendant
Lee determined the content of roll ca&eEx. 5 (Pitts Depo.) at 33, commanding officers only
explained certain “portions” of the Ramadan guitketi to HCC staff and correction officex.

3 at 59. Officers leading roll call read the datéen Ramadan began and ended, how inmates
would receive bagged breakfasts, and how to reranvamate who has broken the fddt.
Defendant Lee did not take any steps other thdrcablto inform HCC staff and correction
officers on how to handle new inmates or other RiangoliciesSee idat 57.

D. Defendant Lee Improperly Encouraged Correction Offcers to Answer Inmates’
Questions About Religious Services.

In spite of their lack of training on Ramadan, Defant Lee encouraged his correction
officers—contrary to DOC policy—to answer inmatgaestions about Ramadan polici8se
Ex. 3 (Lee Depo.) at 143. According to DOC’s Dimgadf Religious Services, correction officers
were not permitted to answer any questions reldtrrgligious matters and were required to
refer all such questions to chaplaiSgeEx. 4 (Bruno Depo.) at 34-35. This rule was so
important that the Religious Services Directorifeest that he would “jump up and down” at
new employee trainings to ensure that staff knewent answer religious questioi&ee Idat
30-31.

In depositions, religious services personnel nemakral reasons for this policy. First,
correction officers were unqualified to answergielus questions. Ex. 4 (Bruno Depo.) at 30-31.
Second, current and former imams at HCC testifiatl some HCC correction officers
deliberately discriminated against Muslim inmatdsvasked for assistanceeeEx. 7 (Avci

Depo.) at 111 (“[Correction officers at HCC] assuatldMuslims bad.”)see alsdx. 8 (Hashim
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Depo.) at 54-56 (noting “overall disrespect for Mims” among HCC staff and noting that it was
a risk to complain to HCC commanding officers abanti-Muslim bias because “a lot of stuff
falls on deaf ears, and sometimes it can be dangegjoThird, religious services personnel
would not necessarily be aware if correction offscerovide incorrect informatioiseeEx. 4
(Bruno Depo.) at 31-32; Ex. 5 (Pitts Depo.) at 42.

In his deposition, Defendant Lee acknowledged ieaf his policy but did not note any
safeguards that he put in place: “If a correctiaffter is giving wrong information, then that
sometime or another, I'm hoping that informatiorulgidoe corrected because the inmate would
not be able to do what he requested based onfthreniation that the officer gave him.” Ex. 3 at
143-44. To minimize the risk that incorrect infortioa resulted in a violation of an inmate’s
constitutional right to practice his religion, DGXDirector of Religious Services implemented a
policy that required correction officers to refdirquestions to religious services, even if a
correction officer believed he/she knew an answéhé questionSeeEx. 4 (Bruno Depo.) at
31-32. However, Defendant Lee insisted it was &maditive “responsibility” of correction
officers at HCC to “answer any question they havevledge of,” including religious ones,
greatly increasing the risk of a constitutionallatmn. Ex. 3 at 143-45.

E. Defendant Pitts Created an Unwritten Deadline for hmates to Join the
Ramadan List.

The DOC’s 2004 Ramadan guidelines did not requsiga-up deadline for Muslim
inmates, but at HCC in 2004, evidence suggestdxbfandant Pitts and HCC religious services
staff imposed a deadline anyway. Ex. 5 (Pitts Deaibl11-12; Ex. 7 (Avci Depo.) at 39-40. The
DOC'’s Director of Religious Services indicated thatording to DOC policy in 2004: “These
guidelines do not provide for a deadline for signup, so people are signing up all through

Ramadan.” Ex. 4 (Bruno Depo.) at 68. However, sxdeposition, Defendant Pitts, when asked
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about a deadline for Ramadan sign-ups in 2004 & H&plained: “I think it was there, but |
don't think it was written and | don't think it westhe guidelines, and thereby maybe confusing
about whether or not we could do that or not. Shink, if | remember correctly, it was
implicit.”! Ex. 5 at 112. Defendant Lee, who did not recatére was deadline in 2004, testified
that the absence of an explicit deadline in DOGcgaheant that at HCC, he allowed Defendant
Pitts to determine an appropriate deadline. Ex.6GbaEvidence suggests that Imam Avci
believed that HCC imposed a deadline of five dagfsite the start of Ramadan in 2004. Ex. 7 at
39-40. Evidence also suggests that a deadline &t W& not intended to apply to new inmates
in 2004. Ex. 3 at 65; Ex. 7 at 46-47. Neither Delamt Lee nor Defendant Pitts believed a
deadline at HCC should have applied to new inmat@904. Ex. 3 at 65; Ex. 5 at 112.
However, because Defendant Pitts’s deadline wasitien; the specific details, including an
exception for new inmates, would not have beengabfir correction officers to read and would
not have been explained to correction officersruthe Ramadan roll call training, which was
limited to the content of the DOC’s Ramadan guitkdi Ex. 3 (Lee Depo.) at 57-58; Ex. 5 (Pitts
Depo.) at 77.

F. Defendant McGrail Refused to Allow Certain Muslim Inmates on the Ramadan
List.

Evidence suggests that because Defendants Leettthfed to provide supervision or
clear guidance, inmates who were entitled to btherRamadan list were not allowed &ee
Ex. 7 (Avci Depo.) at 55, 107-09; Ex. 1 11 10-15der HCC policy, Defendant Pitts controlled
access to the Ramadan list in 2004. Ex. 5 (PitoDeat 94. According to DOC’s Ramadan
guidelines, the Islamic chaplain should interview &uslim inmate found to have broken the

fast to determine if there are religious reasonghe inmate to be reinstated. Def. Ex. 15 (DOC

! At the conclusion of his deposition, upon crosareiation from his attorney, Defendant Pitts chahigjs
position and stated that there was no implicitxglieit deadline in 2004. Ex. 5 at 156-57.

9
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Ramadan Guidelines 2004) at 3. Evidence suggest&t2004, Defendant McGrail imposed a
policy that Muslim inmates were not allowed to benoved temporarily from the Ramadan list.
SeeEx. 7 (Avci Depo.) at 55; Def. Ex. 17 (HCC Ramadatistics 2004) (“Kitchen supervisor
didn’t allow inmates to remove temporaraly [sicFpr the Food Services department at HCC,
adding inmates who arrived in the middle of the thdn the Ramadan list was a disruptive,
burdensome procesSeeEx. 5 (Pitts Depo.) at 109 (“[Food Services] havegvamp their list,
make the bags, and they just kind of complaineditibg); Ex. 4 (Bruno Depo.) at 95-96
(noting problems for kitchen staff for adding newniates). When asked in his deposition about
whether there was any confusion at Food Serviced@ due to the challenge of adding new
inmates, Defendant Pitts replied: “Confusion? Tdel't like doing it, there was no confusion.”
Ex. 5 at 113-14. In addition to not allowing inmate be removed temporarily from the
Ramadan list in 2004, Defendant McGrail also reduseallow HCC's Islamic chaplain to add
new inmates to the Ramadan list after the deatilitepassedseeEx. 7 (Avci Depo.) at 107-09.
Although the Islamic chaplain believed that Defertdaee was able to remedy the situation,
HCC’s 2004 Statistics and Sign-up Sheets showrbiaa single new inmate joined the Ramadan
list in 2004.Cf. Ex. 7 at 107-09; Def. Ex. 17 (HCC Ramadan Stai2i@04); Ex. 20 (2004
Ramadan Sign-Up Sheets).

G. No New Muslim Inmates at HCC Were Able to Join theRamadan List in 2004.

HCC is a largéhigh-turnover correctional facilitgeeEx. 5 (Pitts. Depo) at 61-62; Def.

Ex. 33 (Lee Decl.) 1 9, that houses a substantiaber of Muslim inmate$Yet HCC records

Z|n 2004, HCC held approximately 950 inmat®8eeDOC Statistics: Population Count by Faciliawailable at
http://www.ct.gov/doc/cwp/view.asp?a=1492&Q=27008B&Nav=)
3 Alittle less than one in ten DOC inmates afféisis IslamicseeEx. 26 (Memo on Religious Affiliations).

10
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show that not a single new Muslim inmate joinedRanadan meal plan mid-month in 2004.
SeeDef. Ex. 17 (HCC Ramadan Statistics 2004).

Moreover, in 2005, DOC'’s Religious Services Uniaebed the written Ramadan
guidelines to require that facilities have an esiplleadline, but also to accept new inmates.
(“For planning purposes, there must be a postedliahesfor signing up, after which only new
inmates into the institution will be allowed to sigp.”). SeeDef. Ex. 19 at 3 (DOC Ramadan
Guidelines 2005). The memo accompanying the Ramguigielines mentioned the required
deadline but did not mention new inmat8seld. at 1 (2005 Ramadan Guidelines Memo). In
2006, DOC'’s Religious Services Unit applied a DOdendeadline date, but also included the
exception for new inmates in both the guidelines #tare memorandum circulated to all facilities.
SeeEx. 18 (DOC Ramadan Guidelines 2006); Ex. 19 (ZRamadan Guidelines Memo)
(“Please note Paragraph 14: Except for new inma&téering the facility, the absolute
deadline...”). As the DOC'’s written Ramadan polwegre explicitly took discretion away from

the Defendants at HCC, more new Muslim inmates \abte to join mid-month:

Year DOC Ramadan Memo & Guideline New Muslim Innsadelded to
Ramadan List at HCC

* HCC archived its 2004 Ramadan sign-up forSeeEx. 20 (2004 Ramadan Sign-Up Sheets). Every Muslim
inmate who joined the Ramadan list was requirdiltout a sign-up form, Ex. 5 at 66-68; Ex. 7 &,&nd HCC
officials received all 2004 forms before October $deEx. 20 (2004 Ramadan Sign-Up Sheets). Thus alliesna
who participated in Ramadan at HCC in 2004 mustlaavived before October 14. HCC also maintain2a6G¢
Ramadan Statistics She8eeDef. Ex. 17 (HCC Ramadan Statistics 2004). Accaydinthe Sheet, thirty-eight
Muslim inmates began Ramaddah. Twenty-four inmates were permanently removed fthenlist before
completion.ld.; see alspEx. 20 (2004 Ramadan Sign-Up Sheets, noting nsafeo removal). Twelve inmates
completed Ramadan at HCC, Def. Ex. 17 (HCC Ram&datistics 2004), and two inmates transferred herot
facilities. 1d.; see alsdEx. 20 (2004 Ramadan Sign-Up Sheets, noting intnatsfer to another facility). Strangely,
the Islamic chaplain in 2004 suggested during bizodition that the 2 “transferred” inmates refenésvinmates,
seeEx. 7 at 97, and the Defendants therefore citeetlstistics as evidence for the fact that new temevere
added. Def. Local Rule 56(a)(1) Statement 1 194véder, Defendant Pitts and Defendant Lee themselees
shown the 2004 Statistics Form and testified thattérm “transferred inmates” refers to inmatessferring out of
HCC, not new inmateSeeEx. 3 at 100; Ex. 5 at 81-82. The Defendants haited to explain why, if the term
“transferred” referred to new inmates, the forntistis account for only 36 of the 38 inmates whated
Ramadan.

11
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2004 DOC memo and guidelines are silent on theeis$a 0
sign-up deadline.

2005 DOC memo requires a sign-up deadline but is sdent 3
the issue of inmates; DOC guidelines require a-ggn
deadline but indicate there is an exception for new
inmates.

2006 DOC memo and guidelines both require a sign-up 11
deadline but both include an exception for new it@sa

SeeDef. Ex. 15 (2004 Ramadan Guidelines Memo and [Ra@adan Guidelines 2004) at 1-3;
Def. Ex. 19 (2005 Ramadan Guidelines Memo and ZWO& Ramadan Guidelines) at 1-3; Ex.
19 (2006 Ramadan Guidelines Memo); Ex. 18 (DOC REm&uidelines 2006). Def. Ex. 17
(HCC Ramadan Statistics 2004); Ex. 21 (HCC Dailyn@dan Sheets 2005); Ex. 22 (HCC
Ramadan Statistics 2006)

H. Muslim Inmates at HCC in 2004 Were Required to Comfete an Unpublicized,
2-Step Process to Practice Ramadan.

According to formal but unpublicized HCC policies2004, new Muslim inmates
seeking to practice Ramadan had to first desighaie religion as Islamic on a Religious
Affiliation form, and then seek out a chaplain mler to complete a Ramadan sign-up foBae
Ex. 5 (Pitts Depo.) at 77-78; Ex. 4 (Bruno Depd.}@2-03. Inmates may learn of most HCC
policies through HCC’s inmate handbook or inmaitergation, which is based on the inmate
handbook. Ex. 3 (Lee Depo.) at 30, 122; Ex. 5¢@iepo.) at 133-34. Religious services is one
out of forty-nine sections of the handbook that lddae reviewed in orientatiokeeDef. Ex. 11
(2003 Inmate Handbook); Ex. 14 (2005 Inmate Handpddefendants Lee and Pitts, who both

reviewed the content of the inmate handba@aleEx. 3 at 122; Ex. 5 at 133-34, did not ensure

® The Defendants did not produce a Ramadan statsfieet or Ramadan sign-up sheets for Ramadan@itC
2005. However, the Defendants did produce dailymRdan sheets” for fifteen of the thirty days of Ralan in
2005.SeeEx. 21 (HCC Daily Ramadan Sheets 2005). The Ramsldeets list the individual inmates who
participated in Ramadan each dal..When compared, the daily Ramadan sheets showhitest HCC inmates
were added to the Ramadan list mid-month—on Oct@p2005 (inmate K-7), October 22, 2005 (inmate)Qahd
November 2, 2005 (inmate G-5ql.

12
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that the handbook included any contain any referémd&kamadan, an Islamic chaplain, or any
explanation of how to sign up for Ramad8eeDef. Ex. 11 (2003 Inmate Handbook); Ex. 14
(2005 Inmate HandbooK)In a confusing contrast, the Inmate Handbook ir$érinmates to
refer all requests for religious diets to food se#s staffld. The Defendants maintain that
inmates would have known about Ramadan becaused@danegormation was posted in housing
units.SeeDef. Local Rule 56(a)(1) 1 163. However, everyddRamadan Guidelines provided
by the Defendants reads, in full caps along theofdpe page: “STAFF GUIDELINES—NOT
FOR GENERAL POSTING.SeeEx. 15 (DOC Ramadan Guidelines 2001); Ex. 16 (DOC
Ramadan Guidelines 2002); Ex. 17 (DOC Ramadan Gué$e2003); Def. Ex. 15 at 2 (DOC
Ramadan Guidelines 2004); Def. Ex. 19 at 2 (DOC &#an Guidelines 2005); Ex. 18 (DOC
Ramadan Guidelines 2006). At his deposition, Dedanh®itts denied that the Ramadan
guidelines would be posted where inmates couldsacteEx. 5 at 89. Defendants have failed to
produce evidence of other Ramadan materials alaitabnmates in 2004.

Muslim inmates could not expect to receive writtetice of Ramadan procedures in
2004, and the Defendants also failed to take dtepasure that new inmates would receive
verbal notice at orientations. Defendant Pittsdveld that Ramadan should have been mentioned
and sign-up forms provided in the weeks before REanatarted. Ex. 5 at 67-68. But Defendant
Lee and Rev. Bruno both testified that Ramadan-gmgforms weraot provided at orientations.
Ex.3at71; Ex. 4 at77.

Dorm tours by chaplains were also an unreliablemaéar alerting new inmates to HCC

Ramadan policies. Although religious services staif as part of their required duties, the visits

® HCC did not provide a 2004 Inmate Handbook inalscy, and Mr. El Badrawi did not recall receivioge,
although he was required at orientation to sigarenfsaying that he received oiseeBadrawi Dec. HCC did
provide copies of the 2003 and 2005 Inmate Handbomkd there is no material divergence in theimligor food
services sections of the handbodB&.2003 and 2005 Inmate Handbooks.

13
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may brief and inmates would not necessarily begmie€x. 7 (Avci Depo.) at 74, 76ee also

Def. Ex. 23 (Chaplain Log Book, November 2004, mgtihat chaplains covered dorms with
hundreds of inmates in each tour). For instancéNarember 3, 2004, Imam Avci toured
thirteen dorms in three hours. Each dorm housetbappately sixty inmates and the 13 dorms
together thus housed approximately seven hundreeighty inmatesSeeDef. Ex. 23 at 2
(Chaplain Log Book, November 2004); Ex. 7 (Avci Depat 73. Moreover, Imam Avci wore
business attire that would not identify him as slarhic chaplainSeeEx. 5 (Pitts Depo.) at 55;
Ex. 7 (Avci Depo.) at 14-15. Additionally, Imam Amestified at his deposition that some
correction officers at HCC improperly refused tmannce him and other chaplains. Ex. 7 at 76.
(“Because they don't like Islam, they don't likeai.”).

Defendants’ failure to ensure that new Muslim inesadtad information about Ramadan
is especially consequential because delays in psoug religious affiliation forms made it
difficult for Islamic chaplains to learn the idetrés of new Muslim inmateSeeEx. 5 (Pitts
Depo.) at 126. According to Defendant Pitts, it tiibtake up to two weeks. . . There’s only one
person doing it and there was a backlog all the tim Because as it happened, we deal with
Ramadan. That would even cause us to push thaklcst a little further.” Ex. 5 at 126. In 2004.

I. HCC Officials Refused to Add Mr. El Badrawi to the Ramadan List,
Substantially Burdening His Religious Exercise.

Mr. El Badrawi is a practicing Sunni Muslim. Ex.J[17. In observance of his faith, he
prays five times a day and refrains from consunaing drugs, alcohol, and pork produdtk.In
addition, in every year of his adult life with tlexception of 2004, he has fasted during the
month of Ramadan, in accordance with the tenetslaf.|d. Ramadan is the holiest month of
the Islamic year and completing a Ramadan fast fisndamental religious obligation for all

adult Muslims. Ex. 9 (Expert Report of Omer Bajwasting means abstaining from eating or

14
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drinking anything from dawn until sunséd. Participating Muslims fast throughout the day until
sunset, when patrticipating Muslims break their feish a meal known as iftatd. Participating
Muslims are permitted to eat and drink until th&trmaorning.Id.

Mr. El Badrawi was wrongfully arrested and enterC custody on October 29, 2004,
the sixteenth day of the month of Ramadan. Ex.3, B During his arrest, he maintained his fast
and refused any food that was offered to hidhat 9 Once he was in custody at HCC, he
began the first of a number of requests to be atbto have a meal accommodation in order to
continue to observe Ramadaah.at § 10 He made his first request for a meal accommodation
an HCC official in the initial two days of his imcaration.Id at Y 11 The official denied his
request, stating that because he had arrived at &@€ Ramadan had started, he could not be
placed on the Ramadan meal accommodation llistin total, Mr. EI Badrawi made three
requests, to three different HCC officials, durlRgmadan: a white male prison counselor in his
thirties, an African-American female correctionio#ir, and a white male correction officer with
blond hair.ld at { 14 All told him the same thing: because he had arrasel CC after Ramadan
had started, the official could not place him oa Ramadan meal accommodation lidtat 11
11-13 Because multiple HCC officials consistently resgeahto Mr. El Badrawi’'s requests for a
meal accommodation by citing HCC policy, Mr. El Bagi had no reason to believe that there
were any other steps he could take to be placeth@iRamadan lisid at § 15 None of the
officials told Mr. El Badrawi to file a written regst, and he reasonably believed that any
request would have been futild.at I 16

HCC officials did not provide Mr. El Badrawi witing other information about Ramadan
policies at HCCId at § 17 The presenters at the orientation that Mr. El Badiattended did not

mention Ramadan, an Islamic chaplain, or religipeisonnel at HCQd at § 19 The

15
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presentation did not include a video and Mr. El Bad was not provided with a copy of an
inmate handbook, although HCC officials requireah o sign forms attesting to botll.
Because of the inadequate orientation, Mr. El Badveas unaware that there was an Islamic
chaplain until he spoke to another inmate, who kahd about the chaplaiihd at § 21

Once he learned that there was a Muslim chaplaimeati CC Mr. El Badrawi requested
to speak with him to ask him why the other HCCa#is did not add him to the Ramadan list.
Id at I 13 But the Islamic chaplain did not meet with Mr. Eddawi until after Ramadan
concludedld. When Mr. El Badrawi finally spoke to the Islamicagitain, the chaplain
confirmed that HCC officials were not able to add El Badrawi to the Ramadan list once
Ramadan had beguial.

The HCC officials’ denial of Mr. El Badrawi’s regstefor a meal accommodation was
especially important because different officials F€EC had also denied Mr. El Badrawi
necessary medication for his Crohn’s dise&tat § 23 Because Mr. El Badrawi was in serious
pain and needed adequate nutrition, he could ne¢ Babsisted on the single meal that HCC
gave Mr. El Badrawi after sunsétl. As a result, for the first time as an adult, Mr.B&drawi
could not observe Ramaddd.at 1 25

After he received his medication from HCC officidldr. EI Badrawi resumed fasting by
surviving on the single meal HCC officials providem him after sunsetid at § 26 Without
breakfast or lunch, Mr. El Badrawi was able to aushimself through small amounts of food,
an apple or a cookie, that other inmates providekirn out of pity.ld. When the inmates were
not able to give him food, his only other sustemawas a glass of watdd at § 27 Because of
the actions of HCC officials that prevented Mr.Badrawi from freely exercising his religion,

Mr. El Badrawi suffered severe distrekbat 44

16
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J. Medical Staff and HCC Officials Failed to Provide M. El Badrawi With
Urgently Needed Medication Until the Sixth Day of Hs Incarceration at HCC

At the time of his arrest and detention, Mr. EbBawi suffered from Crohn’s disease, a
chronic disorder that causes inflammation of th&mgéntestinal tract, resulting in severe pain
when left untreated. Ex. 1 1 29. Mr. El Badrawi \ebiake six Asacol pills a day, an average of
180 pills a month. Ex. 1 11 30-31; Ex. 2 at 79.tétek his medication daily up until the day prior
to entering HCC on October 29, 2004. Ex. 1 { 3RrfEI Badrawi ever missed a dose of his
medication, he would try to make up for it in tlzeree day by taking it in the afternoon or
evening. Ex. 2 at 78-79. When he was being arrepedEl Badrawi asked ICE officials to bring
his Asacol pills and he was sure they were brotmtite federal facility where he was kept on
October 29, 2004. Ex. 1 11 34-35; Ex. 2 at 111-1While he was being held at the federal
facility, he “specifically asked” two males who vednandling his transfer to HCC to bring his
Asacol medication. Ex. 2 at 106. Mr. El Badrawi wasler the impression that his medication
was accompanying him to HC@l. However, HCC did not make arrangements to redewe
medication. Ex. 1 35

HCC is a direct intake facility that experienceswhigh turnover rates of its inmate
population. Def. Ex. 33 1 9. At all relevant timbsalthcare for inmates at HCC was overseen by
University of Connecticut Correctional Managed Heedre (CMHC), a subdivision of the
University of Connecticut Health Center (UConn)fex. 33 1 5, 13. A Memorandum of
Understanding between DOC and University of Corinetestablished the services provided by
CMHC. Def. Ex. 14. Newly admitted inmates at HO@erwent a medical and mental health
evaluation. Ex. 10 at 14-16; Def. ex. 33 § 12; [Bed. 1. These evaluations were conducted by
medical personnel employed by CMHC. Def Ex. 3331 1

Shortly after being transferred to Defendant Leelstody, Mr. El Badrawi informed

17
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officials at HCC of his medical condition and madpeated requests for his medication. Ex. 1 |1
36.38-41’ On the evening of October 29, upon arriving at H®IE El Badrawi informed the
two individuals performing his medical screeningtthe needed his medicatidd. T 38; .
Between the night of October 29 and the mornin@abber 30, he informed a number of his
inmates of the severe abdominal pain he was exymng and his need for his Asacol pilld.
39. One inmate informed a correction officer alduatconditionld. During the night of October
29 and morning of October 30, Mr. El Badrawi alsformed an HCC nurse about the need for
his medicationld. I 40. The nurse, however, said that she was nbbaré¢d to provide him with
his Asacol pillsid. Mr. El Badrawi also filled out an inmate requesinficon November 1,
requesting the medication that was being denidunold. { 41; Def. Ex. 5.

Despite repeated and persistent requests, howdveE| Badrawi did not receive Asacol
pills until his sixth day of imprisonment at HCCeDEXx. 6 at 1. During this time, Mr. El
Badrawi experienced severe pain and internal bhegtthiat could have been alleviated by his
medication. Ex. 1 {1 36-37. The pain preventedfnom sleeping for an entire night and
occurred periodically throughout that week. Ex. 379

During the relevant period, if an inmate requestedommon medication during the intake
process, a nurse would fax a request for the medicto an offsite pharmacy. Ex. 10 at 32. HCC
had two locations where medication was accessednsite dispensary and an offsite pharmacy.
Id. at 33-34. The HCC medical unit did not keep in ktexery prescription medication that
might be needed by an inmate and would requesstanrk items from UConn. Def. Ex. 33 § 17.
The turnaround time for medication not commonlyted was three or four days. Ex. 10 at 33.

A request for Asacol would be delivered to an inemat“[t]hree or four days if [the pharmacy]

" The 2003 HCC Inmate Handbook states that for eemenghealth problems, an inmate is required to &etaff
member immediately.” Def Ex. 11 at 11. HCC custethff can learn that an inmate is in need of médiaee
“through the inmate directly” or “observing the iata in pain.” Def. Ex. 33  16.
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had it in stock and everything was working righd’’ at 34. If Asacol was ordered for an inmate,
Mr. El Badrawi’s intake nurse mentioned that folloyy would be conducted “two to three days
later” if it had not been receiveltl. Follow-up calls to the pharmacy were not recordedat 35.
There is no evidence that such a follow-up was ootetl by CMHC staff to ensure that Mr. El
Badrawi receive his medication in a timely manner.

Defendant Lee stated that if he were “informed pfoblem or undue delay that caused any
inmate harm, “[he] would have contacted the appat@ICMHC supervisor to request that the
medication be delivered as soon as possible afjavilidd have requested an explanation for the
delay.” Def. Ex. 33 { 28. It was Defendant Lee'spansibility “to have made sure that plaintiff
was provided any medication he needed as quickhpoasible.”ld.

Defendant Lee has been aware of inmates comptpihat they have not received their
medication. “In talking to 500, 600, a thousand &es per day in one form or another,” Lee said
he was “sure” that he has heard of such complaiixs3 at 107. However there is no evidence

that Defendant Lee responded to these delays incatexh.

ARGUMENT

|. Standard of Review
On summary judgment, the moving party must show‘thare is no genuine issue of
material fact to be tried, and the facts as to Wwhin@re is no such issue warrant the entry of
judgment for the moving party as a matter of lalret.R.Civ.P. 56(c)(2kee Price v. N.Y. State
Board of Elections540 F.3d 101, 107 (2d Cir. 2008). In this contéx¢ court’s role is not to
“resolve disputed questions of fact but only tcedeiine whether, as to any material issue, a
genuine factual dispute exists$i’re Dana Corp,.574 F.3d 129, 151 (2d Cir. 2008ge

Anderson v. Liberty Lobby, Inet77 U.S. 242, 249-50 (1986). Moreover, “the conustdraw
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all reasonable inferences in favor of the nonmoyagy,” Kaytor v. Electric Boat Corp609
F.3d 537, 545 (2d Cir. 2010) (emphasis in origirf@yen though contrary inferences might
reasonably be drawn.ld. (internal quotations omitted) Thus, “[Sjummary gumaent is
inappropriate when the admissible materials inrétoerd make it arguable that the claim has
merit . . . for the court in considering such aimotmust disregard all evidence favorable to the
moving party that the jury is not required to be&¢ Kaytor, 609 F.3d at 54femphasis in
original).

II. Defendant Lee Is Not Entitled to Summary Judgment o Mr. El Badrawi’'s § 1983
Free Exercise Claim.

Defendant Lee argues that: (1) there was no “sobatdurden” on Mr. El Badrawi’'s
religious exercise, (2) Defendant Lee was not petipinvolved, and (3) Defendant Lee is
entitled to qualified immunity. None is persuasi8gnificant evidence demonstrates that
Defendant Lee allowed a custom of not allowing menvates to join the Ramadan List in 2004,
and that his specific actions with regard to tragnand supervision led to Mr. El Badrawi’'s
inability to join the list and observe his faithok&over, a jury reasonably could conclude that
Defendant Lee should have known his actions woafatide Mr. EI Badrawi of his clearly

established rights.

8 Plaintiff respectfully requests that the Court yirefendants’ Motion for Summary Judgment because
their Local Rule 56(a)(1) Statement is defectivecdl Rule 56(a)(1) requires that each assertionaiérial fact
“must be followed by a specific citation to (1) thffidavit of a witness competent to testify ashe facts at trial
and/or (2) evidence that would be admissible at.triLocal R. 56(a)(3). Moreover, counsel mustédo specific
paragraphs when citing affidavits or responsesgecogtery requests and to cite to specific pageswelteng to
deposition or other transcripts or to documentgédorthan a single page in lengtid. Failure to abide by this rule
may result in “the Court imposing sanctions, inghgg when the movant fails to comply, an order diegyhe
motion for summary judgment . .Id.

Courts have routinely denied motions for summadgjuent because the moving party has failed to adher
to the requirements of Local Rule 56(&ge, e.gCerilli v. Rell, 2010 U.S. Dist. LEXIS 99358 (D. Conn. Sept. 23,
2010)(denying motion for summary judgment for fegltio comply with Local Rule 56(a)gadler v. Lantz2010
U.S. Dist. LEXIS 86956 (D. Conn. Aug. 20, 2010)(sgrrall v. Hartford Prosecutor,s2010 U.S. Dist. LEXIS
39857 (D. Conn. Apr. 22, 2010) (samilorse v. Nelson2010 U.S. Dist. LEXIS 11186 (D. Conn. Feb. 8,
2010)(same)Torres v. Howe|l2006 U.S. Dist. LEXIS 38568, 2-3 (D. Conn. May, 2606)(same)see also Vt.
Teddy Bear Co. v. 1-800 BEARGRAM ,@Y3 F.3d 241, 244 (2d Cir. 2004) (“[I]n determipwhether the moving
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A. A Jury Could Conclude That HCC Staff Imposed a Subtntial Burden on Mr.
El Badrawi's Religious Exercise

HCC staff imposed a “substantial burden” on EIrBadrawi’s religious exercise by
denying his repeated requests to join the RamaddnThe “starting point” of a substantial
burden analysis is whether an individual is mad&hoose between following the precepts of
her religion and forfeiting benefits, on the onathaand abandoning one of the precepts of her
religion . . . on the other handilestchester Day Sch. v. Vill. of Mamdronég F.3d 338, 348
(2d Cir. 2008) (quotingherbert v. Verne374 U.S. 398, 404 (1963)Based on this standard,
courts have concluded that a failure to accommaaéitgious dietary requirements imposes a
substantial burderSee El Badrawi v. Dept. of Homeland $8@9 F.Supp.2d 249, 259 (D.
Conn. 2008) (“The Second Circuit has regularly tbht failure to accommodate a prisoner’s
dietary restrictions will constitute a free exeecigolation.”) (citations omitted).

1. AJury Could Conclude That HCC Custom Did Not Permi New
Inmates to Join the Ramadan List Mid-Month

A reasonable jury could infer that in 2004 HCGtoun did not allow Muslim inmates
who arrived during Ramadan to participate in thecgg meal plan, contrary to the Defendants’
assertions. Since under controlling case-law, suchstom would have constituted a substantial

burden on Mr. El Badrawi’s religious exercise, thispute constitutes a genuine issue for trial.

party has met th[e] burden of showing the absefeegenuine issue for trial, the district court nmept rely solely
on the statement of undisputed facts containeldlemtoving party’s Rule 56.1 statement. It mustdtested that
the citation to evidence in the record supportsageertion.”). In this case, Defendants have fadeadhere to the
“specific citation” requirement of Local Rule 56(3) in 50 paragraphs throughout their Local Ruléy@)
statement. Defendants have failed to cite any exielevhatsoever for 41 paragrapBeeDef. Local Rule 56(a)(1)
Statement at 19 19, 31-32, 48, 54, 60, 70, 871801, 117-18, 122-27, 129-32, 134, 150, 161-68; 712, 175,
177,182, 195, 200, 210, 212. Furthermore, in peragraphs, Defendants have failed “to cite toifipgmages
when citing to [a] document([] longer than a singége in length.” Local Rule 56(a)(3eeDef. Local Rule
56(a)(1) Statement at 1 10, 28, 80, 116, 139,08)@11. Therefore, this Court should deny Defetgldfotion
for Summary Judgment.

® Westchester Day Scis.a RLUIPA case, but as the Second Circuit nd@esgress intended in RLUIPA to
incorporate the Supreme Court’s conception of “&ultgal burden” from free exercise jurisprudend&stchester
Day Sch.504 F.3d at 348.

21



Case 3:07-cv-01074-JCH Document 382 Filed 11/05/10 Page 30 of 58

Mr. El Badrawi’'s experience provides significawidence of this custom. He was told by
a prison counselor, two correction officers, arMuwslim chaplain, that he could not join the
Ramadan meal plan because he had arrived mid-mexth. at 1 11-13. HCC records
corroborate Mr. El Badrawi’'s experience. HCC igghkturnover prison that receives 50-80 new
inmates a dayseeEx. 5 at 61-62, a significant proportion of whone &uslim (in June 2005,
approximately 1,500 out of a general DOC populatbs8,000, or 8%, was Muslim$eeEx.
26 (Memo on Religious Affiliation). One would théwee expect that at least some new Muslim
inmates would arrive during Ramadan. And if HCGaict allowed new inmates to join the
Ramadan list mid-month, then many of these newalsishould have been added to the list.
Yet according to authoritative HCC records, Ext 9@ 99, no inmates were added mid-month
in 2004. Def. Ex. 17 (HCC Ramadan Statistics 20B4dj.only after DOC guidelines were
amended in 2005 and clarified in 2006 expressBlltowv new inmates to join the list mid-month
do the statistics indicate new additioBeeFacts section (Hupra For example, 3 individuals
joined mid-month in 2005, and the number rose shaopll inmates joining mid-month in
2006.SeeEx. 21 (HCC Daily Ramadan Sheets 2005); Ex. 22¢HRamadan Statistics 2006).

Numerous witnesses noted potential causes fmtaese to Ramadan observance at

HCC!® Imam Avci, HCC's Islamic chaplain suggested thatates had trouble joining the

9 The absence of inmate grievance records regaRtimgadan in 2004 demonstrates neither that griesamese
not filed nor that inmates were not aggrieved. Ddéts admit that they lacked any system for retginomplaints
and Inmate Requests Forms and that such recordsregularly destroyed. Ex. 5 (Pitts Depo.) at 129;3 at 42-
43. Chaplain Pitts’ was particularly disorganizachis management of religious matters. He spedlificacalled
disposing of Inmate Request Forms, Ex. 5 at 14d aamofficial DOC audit of HCC religious services
“recommended that Chaplain Pitts devote some tom@danizing the piles of paperwork in his officEX. 28 at 2.
The grievance process was also slow and cumberantheew inmates would have had little incentivade it to
remedy any Ramadan related problems. Inmates wqtéred to submit an Inmate Request Form befong weze
allowed to file a formal grievance. Ex. 3 (Lee Dgpai 45. Because the appropriate unit had fifseys to respond
to Inmate Request Forms, Ex. 3 (Lee Depo.) at dd@ Ramadan lasts only a month, a new inmate deieelss to
the meal plan might not even be abldila formal grievance before the end of Ramadan.ofigh there was an
emergency grievance procedure, it was not well kmexvwven HCC's former Islamic chaplain was unaware it
existed. Ex. 8 (Hashim Depo.) at 46. In additicgyrinmates, those most likely to be aggrieved leyRamadan
policy, were also the least likely to know abowgsl processes. For these reasons, a jury coultheday infer that
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Ramadan lists because of intra-HCC tensions andvarglim sentimentsSeeEx. 7 (Avci

Depo.) at 108-11. A former HCC imam confirmed thati-Muslim biases existed at HCC, Ex. 8
at 53-55, and both Defendant Pitts and Rev. Bruwtedhthat food services staff were aggravated
by adding new inmates mid-month. Ex. 4 at 95-96;%at 113-14.

Defendants’ assertion that the “formal policy within HCC” permitted new inmates to
join the Ramadan list mid-month, Def. Br. 33, isufficient basis for summary judgment. It is
undisputed that there was no written policy in 2064 Ramadan Guidelines did not say that
new inmates could join the list mid-morith Moreover, there is substantial confusion among
DOC witnesses about what the so-called “formaligyolvas. Rev. Bruno claimed that all
inmates should have been able to join the Ramasltaat lanytime. Ex. 4 (Bruno Depo.) at 68.
But according to Chaplain Pitts, there was an “ioiglsign-up deadline for existing inmates.

Ex. 5 at 112. Warden Lee lacked any memory of wdrebh not such a deadline existed. Ex. 3 at
64-65. Given the conflicting understandings amo@Hstaff and the uncontroverted evidence
that no Muslim inmates joined the list mid-Ramada@004, a jury would not be “required to
believe” that any “formal” policy existed, much $ethat it was followed.

2. HCC Staff Told Mr. El Badrawi that He Could Not Join the Ramadan
List.

Even if HCC policy allowed new inmates to join fRamadan list mid-month, there is an
additional dispute of fact as to whether HCC staffosed a substantial burden on Mr. El
Badrawi’s religious exercise by repeatedly provigiim incorrect and misleading information
about such policy. A substantial burden can existtsof an outright denial of dietary

accommodations if the system makes it too diffiboitan individual to exercise his rights. The

there are no records of Ramadan grievances beBaieadant s threw away or lost the documentatidmecause
aggrieved inmates chose not to file grievances.

™In addition, the Inmate Handbook and Administrati¥rectives do not state any such policy, eitSee Def. Ex.
11 (2003 Inmate Handbook); Ex. 14 (2005 Inmate Hao#t); Def. Ex. 12 (Administrative Directive on Rgbn).
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“burden need not be found insuperable to be hdidtantial,”"Westchester Day Scb04 F.3d at
349, and when the plaintiff has “no ready altewesj or where the alternatives require
substantial delay, uncertainty, and expenkk (internal quotations omitted), a substantial
burden exists. Such circumstances include whenrgoment officials “inconsistently appl[y]
specific policies” or make their decisions “withaxplanation.”ld. Thus, the “procedural
requirements for obtaining a religious diet” cageit constitute a substantial burd&lelson v.
Miller, 570 F.3d 868, 879 (7th Cir. 2009). The questibwleether a substantial burden exists is
a question of fact to be determined at trial whee is a reasonable dispuMadulhaseeb v.
Calbone 600 F.3d 1301, 1317-18 (10th Cir. 2010) (holdimat whether particular dietary
restriction was substantial burden is “genuineassumaterial fact” and citing cases).

I.  Multiple HCC Staff Told Mr. EI Badrawi that He Coul d Not
Join the Ramadan List, Thereby Imposing a Substanil
Burden on his Religious Exercise

Mr. El Badrawi asked three HCC staff, a prison a®lar and two correction officers,
how he could join the Ramadan meal plan, but estaf§ person told him that he was barred
under HCC policy. Ex. 1 11 11-12. Within two day®ntering HCC, Mr. El Badrawi
approached a prison official and requested to e@dtb the Ramadan liskd. at  11. The
official denied Mr. El Badrawi’'s request and explkd that he could not be added to the list
because he had arrived mid-way through the maoditiRather than accept this answer, Mr. El
Badrawi approached a correction officer and maslecand requesid. at § 12. This request was
also denied and Mr. El Badrawi was again told Hectould not join the Ramadan list mid-
month.Id. Still unwilling to take “no” for an answer, Mr.|Badrawi approached another
correction officer, only to receivas third consecutive denial. 1th none of these conversations

did HCC staff mention that he could file a formalitten request to join the Ramadan.listat
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1116-17. When Mr. El Badrawi finally learned fronfelow inmate that there was a Muslim
chaplain at HCC he immediately requested a medtin@l13. However, by the time Mr. El
Badrawi met with Imam Avci, Ramadan had alreadyctmed'? Based on this evidence, a
reasonable jury could conclude that even if offiel€C policy permitted new inmates to join
the Ramadan list, Mr. El Badrawi faced a substhhtiaden when he attempted to take
meaningful advantage of this policy.

ii.  HCC Religious Policies Did Not Alleviate the Substatial
Burden Imposed on Mr. El Badrawi

Defendants deny that HCC staff imposed a substdntrden on Mr. El Badrawi and
instead argue that Mr. El Badrawi did not work handugh to access the Ramadan list.
Defendants argue that Mr. El Badrawi failed to maken a “modest act of commitment,” Def.
Br. 40-41(internal quotations omitted), and tha&t tbnly person who truly caused plaintiff to not
join the Ramadan List was plaintiff, through hisroapathy, neglect and disregard for obvious
and easy access to religious progrant.at 42. These assertions are belied by Mr. El
Badrawi’s persistent efforts to join the Ramadah Moreover, if HCC policy permitted new
inmates to join the Ramadan list mid-month, themas not Mr. El Badrawi bltHCC staffwho
“neglect[ed] and disregard[ed]” HCC's religious jots by repeatedly denying Mr. El
Badrawi’s requestsseeDef. Br. 42. Indeed, it is hard to credit Defendaassertion that Mr. El
Badrawi “remained almost willfully blind” to HCC=eligious policies]d at 41, when multiple
HCC staff remained wholly ignorant of these pokcil trained and experienced staff were
unfamiliar with HCC’s policies, they could hardigve been “obvious” to a newly arrived

inmate. There are several material disputes ofdasing from these arguments.

Anhen they finally met, Imam Avci told Mr. El Badrathat he could not have been added to the Ramiaian
because HCC policy did not permit new inmates o joid-month. Ex. 1 13.
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First, there is a material dispute as to whetRéaihtiff could have completed a Ramadan
sign-up form at his orientation or requested orieef. 56 Statement § 88 (Citing Def. Ex. 31
(Excerpts from Avci Deposition) at 84). Defendapitsvide no evidence that the topic of
Ramadan was raised at Mr. El Badrawi’s orientationgh less that a sign-up form was
circulated or even mentioned. To the contrary, Wardee and Rev. Bruno both said that no
Ramadan sign-up sheet was made available at dr@nt&x. 3 at 71; Ex. 4 at 77.

Second, there is a material dispute of fact ashtetler “[r]eligious programming
information, including Ramadan sign-up informataord the listing of religious staff and
medical staff were posted in Dorm 3” Def. 56 Stagatrf] 163 (Citing Def. Ex. 33 (Declaration
of Charles Lee) at 1 49; Def. Ex. 34 (DeclaratibReverend Albert Pitts) at § 15; Def. Ex. 32
(Declaration of Father Anthony Bruno) at  20).h8ligh Lee stated that the Ramadan
guidelines were posted on the inmates in each hgusiit, Ex. 3 at 60, Mr. El Badrawi does not
recall seeing anything posted. Ex. 1 1 20. Thedgirels Services Audit of 2004 also revealed
that religious activity signs were not consisteqibsted. Ex. 27 at 4 (2004 HCC Religious
Services Audit). A reasonable jury could therefofer that Ramadan information was not
clearly posted in Mr. El Badrawi’s housing unit. Mover, a reasonable jury could also
conclude that the posting of such information waubd have been sufficient to alleviate the
substantial burden on Mr. El Badrawi’s religiougeoise.

Third, there is a material dispute as to whethaptdins’ tours through housing units
provided adequate notice of HCC Ramadan policie$. Br. 34. Chaplains’ tours were neither
sufficiently frequent, lengthy, or well-publicized provide adequate notice. HCC Chaplain Log
Book shows that Sister Loretta, another chaplassed through plaintiff's dorm on November

1, and Imam Avci did not visit until November 3 addwell after Plaintiff’'s arrival on October
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29.SeeDef. Ex. 23 (Chaplain Log Book for period of Rarand®004); Ex. 7 (Avci Depo.) at 73;
Ex. 1 13. Tours were also extremely short becalaplains had to cover a large amount of
ground. For instance, Imam Avci normally spent dsH®5 minutes in each dorm. Ex. 7 at 73.
On November 3, 2004, he had to cover thirteen dpohmssing 780nmates, in just three hours.
SeeDef. Ex. 23 (Chaplain Log Book for period of Raraad®004). At this pace, it is easy to see
how Mr. El Badrawi could have failed to notice Im&wci’s visit.

Defendants provide no evidence to support thegréies that “[c]haplains were
announced when they arrived at [Mr. El Badrawi'sitiy custody staff and wore clothing and
items that clearly identified them as clergy; timrmation regarding religious programs at
HCC was posted in Dorm 3.” Def. 56 Statement  1fibfact, chaplains’ visits were
sometimes not announced. Ex. 7 (Avci Depo.) alam Avci believed that some correction
officers did not announce his visits because affdoislim bias.ld. (“[N]Jewcomers . . .might . . .
not know us. Q. You said some [DOC] officers devént to announce; why not? A. Because
they don't like Islam, they don't like imam.”) &aldition, chaplains generally toured the dorms
in professional clothing, not religious clothing.5 (Pitts Depo.) at 55

Based on this evidence, a reasonable jury cdilld@clude that Defendants’ imposed a
substantial burden on Mr. El Badrawi’s religiougmise. Because “[t]he function of the district
court in considering the motion for summary judgiriemot to resolve disputed questions of

fact but only to determine whether, as to any nitessue, a genuine factual dispute exists,”

13 Defendants also assert as a material fact thatriiff had no visitors and made no phone calls didchot seek
out inmates with questions while he was at HCC.f. 56 Statement 193 (Citing Def. Ex. 30 (Excerptsrf
Plaintiff's Deposition) at 133-134, 156). Plaintifisputes this characterization: Plaintiff spok@tmther inmate
who told him that HCC had an Islamic chaplain. Efi21. More fundamentally, though, Plaintiff dispaithe
underlying suggestion that obtaining informationreligious services through discussions with otherates
satisfied any part of the Defendants’ responsipitit provide clear guidelines to inmates. Indeeely.ABruno
explicitly conceded that such a method of informatiransfer was not adequate, as “inmates cannotiun on
behalf of other inmates.” Ex. 4 at 74.
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re Dana Corp, 574 F.3d 129, 151 (2d Cir. 2009), Defendants’iamofor summary judgment
should be denied.

B. A Jury Could Conclude That Defendant Lee Was Suffiently Involved to Be

Liable Under § 1983

Defendant Lee is personally liable for imposingu@stantial burden on Mr. El Badrawi’'s
religious exerciseColon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995) is the authaxiéat
Second Circuit precedent for determining persamablvement. Defendants are incorrect to
assert tha@shcroft v. Igbal129 S. Ct. 1937 (2009) altered the personal wrerokent standard set
forth in Colon

1. Ashcroft v. Igbal Does Not Disturb This Circuit's Colon Framework for
Analyzing Personal Involvement Under § 1983.

Defendants incorrectly assert that @aonfactors have been supersededsicroft v.
Igbal, arguing that “[a]ftetgbal, any claim based on establishment of an uncotistial policy
would have to demonstrate, at a minimum, in theabs of Lee’s personal involvement, that
Warden Lee established the unconstitutional pdiegause of the unconstitutional effect on
plaintiff and not merely in spite of the effect.’eD Br. 22. This argument dramatically over-
readsigbal. Thelgbal Court made clear that “[t]he factors necessamstablish a Bivens
violation will vary with the constitutional provi@n at issue” and that its holding was limited to
Igbal’s claim of “invidious discrimination in cord@vention of the First and Fifth Amendments.”
Igbal, 129 S. Ct. at 1948. The Court was speaking tallgjloliscrimination claim when it stated
that its “decisions make clear that the plaintifishplead and prove that the defendant acted
with discriminatory purpose,id (emphasis added), and further stated that “[u]ed&ant

precedent purposeful discrimination requires mbamtintent as volition or intent as awareness
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of consequenceslti (emphasis added) (internal quotations omittedgaBee Mr. EI Badrawi
does not claim that he was the victim of discrimtiorg Igbal is inapposite.

Moreover, Mr. El Badrawi's free exercise claim do®t require any proof of intent. In
order to prevail on his free exercise claim, MrBadrawi “must establish a substantial burden
on his religious exerciseFord v. McGinnis352 F.3d 582, 591 (2d. Cir. 2003). But he is not
required to demonstrate that this burden was imeat™

2. Defendant Lee Was Personally Involved in Imposing &ubstantial Burden on
Mr. El Badrawi’s Religious Exercise.

There is a material dispute of fact whether Dééant Lee was personally involved in
depriving Mr. El Badrawi of his right to free relays exercise because (1) he “allowed the
continuance” of a “custom” under which inmates vanoved at HCC during Ramadan were
unable to sign up for the Ramadan meal plan (Zrteated” or “allowed the continuance” of a
“custom” under which unqualified HCC staff providiemnates information about religious
matters and (3) he was “grossly negligent in supeny”’ subordinate correction officers who
gave Mr. El Badrawi incorrect and misleading infation about the Ramadan li§tolon, 58
F.3d 865 at 873.

i.  AJury Could Conclude Defendant Lee Created or Allaved the
Continuance of a Custom

Defendant Lee is personally liable un@onbecause he created or allowed the

continuance of a custom under which Mr. El Badrsmffered a substantial burden on his

14 Other courts in this circuit have confirmed thgtial does not require proof of intent when a constinai claim
would not otherwise require such proof. See @asem v. ToroNo. 09 Civ. 8361, 2010 WL 3156031, at *4
(S.D.N.Y. Aug. 10, 2010) (J. Stein) (“the five Cnloategories supporting personal liability of swssrs still

apply as long as they are consistent with the rements applicable to the particular constitutiguralvision

alleged to have been violated.9ash v. United State§74 F. Supp. 2d 531, 544 (S.D.N.Y. 2009) (J. PécKt

was with intent-based constitutional claims in migplecifically racial discrimination, that the Sepre Court
rejected the argument that ‘a supervisor’'s merevkedge of his subordinate’s discriminatory purpasgunts to
the supervisor’s violating the Constitution.D;Olimpio v. Crisafj 2010 WL 2428128, at *5 (S.D.N.Y.,2010) (“As
Igbal noted, the degree of personal involvemenegatepending on the constitutional provision siiés).
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religious exerciseColon 58 F.3d 865 at 872\ jury reasonably could find that Defendant Lee
created or allowed the continuance of a custommnwbdeh 1) Muslim inmates who arrived at
HCC after the beginning of Ramadan were not alloteguiarticipate in the Ramadan meal plan
or 2)unqualified HCC staff answered inmates’ religiougstions instead of referring such
guestions to chaplains.

Based on the evidence detailed above, a jury aaasonably infer that Defendant Lee
created or allowed the continuance of a customdéaied new Muslim inmates access to the
Ramadan list mid-month. In addition, it would netunreasonable to infer that Defendant Lee
allowed this custom to continue despite learnimgnfimam Avci in 2004 that Defendant
McGrail was frustrating efforts to add two Muslimmates to the Ramadan list. Ex. 7 (Avci
Depo.) at 109-112. This custom is evidenced by KH@stics showing that no Muslim inmates
were added to the Ramadan list mid-month in 28@¢Def. Ex. 17 (HCC Ramadan Statistics
2004).

Even if HCC custom did permit new inmates to jiie Ramadan list, Mr. El Badrawi’'s
personal experiences and Defendant Lee’s own stéaisndemonstrate that Defendant Lee
created or allowed the continuance of a custommnbdeh unqualified HCC staff routinely
dispensed uninformed answers to inmates’ religgquestions. A reasonable jury could infer that
this custom caused Mr. El Badrawi to receive inecrinformation about the Ramadan list and
thereby imposed a substantial burden on his relgyexercise. Mr. El Badrawi asked a prison
counselor and two correction officers how he cqaid the Ramadan meal plan, but not one of
these HCC employees directed him to speak with slivichaplain. Ex. 1 {{ 11-1Befendant
Lee’s own statements confirm that Mr. El Badraveigerience was indicative of HCC custom.

According to Defendant Lee, because “correctiorcef . . . communicate with inmates daily”
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it was “their responsibility” to answer inmates’agtions about religious matters. Ex. 3 at 146.
Indeed, Defendant Lee stated that HCC used “ojpth&aining,” “in-house training,” and “roll
call” to try to train its employees to answer inggtreligious questions$d. at 144, 147.

By permitting his staff to answer inmates’ religsoguestions, Warden Lee created or
allowed the continuance of a custom under whicketiaas a significant risk that inmates would
receive incorrect information about religious megtté\ccording to Father Anthony Bruno,
Director of Religious Services for the DOC, “stp#frsons . . . are not qualified to be answering
religious questions” and therefore “should be mfigrall religious issues and matters to
chaplains.” Ex. 4 at 34. When asked whether “stadfnbers are not supposed to give religious
advice to inmates . . . because they may give recomformation?”, Rev. Bruno responded,
“[t]hat's a possibility. A very distinctive possiity.” Id at 35. Rev. Bruno therefore conducted
orientation sessions for all “new employees” dunvigch he “insist[ed]” that the employees
refer religious questions to chaplains: “I say dams don't give out medical pills, chaplains
don't fix the pipes, it's not our job. Your jobnist to be a chaplain. Period. End of discussith.”
at 30-31. Based on Rev. Bruno’s statements, isuarprising that the HCC employees who
answered Mr. El Badrawi’'s Ramadan questions pravide with misleading information that
substantially burdened his religious free exercise.

ii.  AJury Could Conclude that Defendant Lee Was Grosyl
Negligent in Supervising Staff

A jury could also reasonably conclude that Defendae was personally involved in
depriving Mr. El Badrawi of his right to free relays exercise because he “was grossly
negligent in supervising subordinates who committedwrongful acts.Colon, 58 F.3d 865 at
873. Four HCC employees—Imam Avci, two correctidiicers and a counselor— informed

Plaintiff that he could not join the Ramadan listirmonth. Ex. 1 1 24-26. If, as the State
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argues, HCC policy permitted inmates to join tsénid-month, these statements suggest that
Warden Lee was grossly negligent in supervisinggehiployees. As this Court recognized, "the
fact that multiple officials disobeyed, or misungtend, prison regulations certainly makes it
plausible that Warden Lee failed to appropriatedynt and/or supervise his staff to ensure that
they accommodated Ramadan observandésBadrawi 579 F.Supp. 2d 249, at 257.
Defendants mischaracterize the standard for fopdisupervisor to have been “grossly
negligent in supervising subordinates who committedwrongful acts.Colon 58 F.3d 865 at
873. Defendants rely a@reen v. City of New York65 F.3d 65 (2d Cir. 2006) ahdalker v.
City of New York974 F.2d 293 (2d Cir. 1992%eeDef. Br. 38, which use a four-prong test “for
showing that a lack of training manifests delibenatdifference.'Green 465 F.3d 65, at 80.
This test is inapposite because it was developatidpecond Circuit, followin@ity of Canton
v. Harris, 489 U.S. 378 (1989), to determine whemunicipalityis liable for a constitutional
violation by an employee. By contra€iplondirectly addressed whethesapervisory official
waspersonallyinvolved in a constitutional violation by a subrate.Colon 58 F.3d at 873.
Warden Lee was “grossly negligent in supervisingosdinates,'Colon 58 F.3d at 873,
because there is “some evidence that [he] knewm@uld have known of a substantial risk that
constitutional rights would be violated due to [H&ck of supervision, that [he] consciously
disregarded the risk by failing adequately to suiser and that such disregard caused a
constitutional violation committed by subordinatd3eatty v. DavidsgrWL 1407311, *9-10
(W.D.N.Y. 2010) . As described above, Warden Lesdd'®n the job training,” “in-house
training,” and “roll call” to train HCC correctioofficers to answer inmates’ religious questions
directly. Ex. 3 (Lee Depo.) at 144, 147. This cusdirectly contravened Rev. Bruno’s

instructions. Rev. Bruno was adamant that corraatificers should have been “referring all
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religious issues and matters to chaplains” becthesewere “not qualified to be answering
religious questions.” Ex. 4 at 34. Indeed, Rev.rérgaid that he “jump[ed] up and down”
during orientation presentations to emphasizevéug point, instructing new employees: “[A]ny
religious questions [you] have, you refer themhi® ¢haplain. You are not religious expertd.”
at 30. Warden Lee therefore should have knownah@awing his staff to answer religious
guestions created a significant risk that inmatesld receive incorrect information which
would impose a substantial burden on their religiexercise.

Warden Lee knew or should have known there wa®stantial risk that correction
officers who were not adequately aware of Ramadéinies could violate an inmate’s
constitutional rights. Defendant Lee’s decisiom&ye HCC correction officers answer questions
about religious policies, discussed above, graalghtened this risk. DOC’s Ramadan policies
were entirely encompassed in the staff guidelimesscompanying memorandum that Rev.
Bruno sent to all DOC warderSee2004 Ramadan Guidelines and Accompanying
Memorandum. All training and clarification of Ranaadguidelines, which were posted at HCC,
took place during roll callSeeEx. 3 (Lee Depo.) at 57-58; Ex. 5 (Pitts Depo.j atDefendant
Lee was responsible for determining the contetihaf roll call. SeeEx. 5 (Pitts Depo.) at 33;
see alsdx. 23 (Roll Call Notice Regarding Ramadan 20058spite of the substantial risk that
correction officers might not understand the dstaflDOC’s Ramadan policies, the only aspects
of Ramadan guidelines discussed at roll call wieeestart and end dates of Ramadan, the bagged
breakfast process, and how to remove an inmate &&amadan list. Ex. 3 at 59.

Additionally, in 2004, Defendant Pitts added an lisipdeadline for inmates to sign up
for Ramadan. Ex. 5 (Pitts Depo.) at 111-12; ExAvc{ Depo.) at 39-40. Although Defendants

claim that new inmates were supposed to be excémtedthat deadline, they produce no
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written guidance to that effect. Ex. 5 (Pitts D@@t.111-12 (noting deadline was implicit).
Defendant Lee was aware that Defendant Pitts reduthority to interpret and clarify Ramadan
guidelines, and therefore knew or should have knawven Defendant Pitts did so in 2004. Ex. 3
at 65. A jury could reasonably find that there \masibstantial risk that, given the lack of
guidance in the formal deadline, that an impligadline could be improperly applied if not
adequately explained to correction officers. A jaoyld further find that Defendant Lee
consciously disregarded the risks inherent in nguang that any exceptions to implicit
deadlines were adequately explained.

In light of a history of anti-Muslim prejudice ampHCC employees, Warden Lee also
knew or should have known that allowing correctdincers to answer religious questions
created an especially acute danger khasliminmates would receive misleading information
that would impose a substantial burden on theigicels exercise. Imam Hashim witnessed HCC
employees exhibiting anti-Muslim bias on multiplecasionssee e.gEx. 8 at 53-54, including a
particularly “[o]ffensive and insulting” incidenigl. at 66, in which a correction officer referred
to a Muslim inmate whose last name was “HusseirfSasldam Husseinld. at 54-55 (“So |
called one particular pod, asked the CO in chavgehd me down -- this person's hame was
something Hussein. He said, Oh, we send down Saétimsein? ... That's unexpected from . .
from professional people. | don't expect it frorofessionals.”)> Imam Avci also said that
many HCC correction officers were prejudiced agdihgslims: “[O]fficers are not educated,
just high school . . . so they assume all Musliarg][bad....” Ex. 7 at 111. Defendant Lee
should have known that this prejudice increasedisikethat HCC staff would provide Muslim

prisoners with incorrect or misleading informatieith respect to religious matters.

!5 |Imam Hashim explained that he did not reportitnisdent to HCC management because he was worbiedta
potential retaliation: “If you complain . . . anyly can happen . . . a lot of these things | basesomewhat
survival. . . a lot of stuff falls on deaf earsgdaometimes it can be dangerous.” Ex. 8 at 56.
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Defendant Lee’s disregard for these risks led ¢éoviblation of Mr. EI Badrawi’s
constitutional rights. When Mr. El Badrawi askedltiple HCC officials to be added to the
Ramadan list, they refused to give him a Ramadaal aezommodation. Ex. 1 1 11-13. Thus, a
jury could reasonably conclude that Defendant Las grossly negligent because he failed
adequately to supervise the dissemination and mmghéation of Ramadan policies to HCC staff,
and that his gross negligence led to the denibdroEl Badrawi’s constitutional right to free
exercise.

iii.  AJury Could Conclude Defendant Lee Failed To Acth Light
of Evidence of the Constitutional Violation

Defendant Lee was also personally involved in dapy Mr. EI Badrawi of his right to
free exercise because he “exhibited deliberatdferdnce to the rights of inmates by failing to
act on information indicating that unconstitutioaats were occurringColon, 58 F.3d 865 at
873. As noted above, Imam Avci informed Warden ire2004 that Defendant McGrail refused
to add two inmates to the Ramadan meal list midtmdex. 7 at 109-112. Although Avci
believed that they were then added to the list, $@lstics reveal that Warden Lee failed to act
to remedy this problem because they show that nplpevere added to the Ramadan list mid-

month in 2004SeeDef. Ex. 17 (HCC Ramadan Statistics 2004) at 109.

C. Defendant Lee Has Not Demonstrated that He Is Entiéd to Qualified Immunity
Because a Jury Could Conclude that He Violated MrEl Badrawi’'s Clearly
Established Rights.

Defendant Lee is not entitled to summary judgmengimunds of qualified immunity.

Defendant Lee’s argument is based on unsubstash@ateertions about what a “reasonable

warden” in his position would have believed. Def. £3. However, as this Court has noted,

“because the issue of reasonableness depends facthef the situation, if there is a dispute as
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to the facts, that must be resolved by the factiirizefore qualified immunity can be
granted,”Maye v. Vargas638 F. Supp. 2d 256, 262 (D. Conn 20@@k also Zellner v.
Summerlin494 F.3d 344, 368 (2d Cir. 2007). The proper, tegn, is not whether Defendant

Lee thinks he behaved reasonably, but “whetheetence is such that, even when it is viewed
in the light most favorable to the plaintiff andtivall permissible inferences drawn in his favor,
no rational jury could fail to conclude that it walgjectively reasonable for the defendant to
believe that he was acting in a fashion that didwadate a clearly established

right,” Salahuddin v. Goord467 F.3d 263, 263 (2d Cir. 2006).

At the time of the events at issue in this céseas “clearly established that a prisoner
has a right to a diet consistent with his or h&gi®us scruples,” absent a legitimate penological
justification.Ford v. McGinnis 352 F.3d 582, 597 (2d Cir. 2003). Defendant Lemuki have
known he was imperiling the free exercise right8lGiIC inmates when he instructed his staff to
answer religious question§eeEx. 3 (Lee Depo.) at 143, despite the Director GDReligious
Services’ insistence that staff should refer atlhsquestions to chaplainSeeEx. 4 (Bruno
Depo.) at 31-32. Defendant Lee acknowledged tlkeofishis policy, but implemented no
safeguards: “If a correctional officer is givingamg information, then that sometime or another,
I'm hoping that information would be corrected hessathe inmate would not be able to do what
he requested based on the information that theesfgave him.” Ex. 3 at 143-44. In addition,
there are material disputes of fact whether DefahHae allowed the continuance of a custom
that did not permit inmates to join the Ramadatmhgl-month and failed to act in light of
information regarding potentially unconstitutiom&ts.SeeArgument,supra at 11.B.2.i. and
[1.B.2.iii. In light of these disputes, a jury cauleasonably conclude that it was not objectively

reasonable for Defendant Lee to believe he was@atia fashion that did not violate Mr. El
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Badrawi’s clearly established rights. Thus, Deferidaee should not be awarded summary
judgment on the basis of qualified immunity.

lll. Defendants Lee, Pitts, and McGrail Are Not Entitledto Summary Judgment on Mr.
El Badrawi's RLUIPA Claim

The Defendants are not entitled to summary judgraem¥ir. El Badrawi’'s RLUIPA
claim® Contrary to the government’s arguments, RLUIPAatizes individual capacity
damages, a jury could reasonably conclude thaBEMBadrawi faced a substantial burden of his
free exercise rightseeArgument,supra at 1l.A, Defendant McGrail was personally invalve
and the Defendants are not entitled to qualifiechimity.

A. RLUIPA Provides for Damages in Individual Capacity Suits

Defendants argue that government officials aresaobject to suit in their individual
capacities for damages for violations of RLUIPAisTArgument is incorrect because RLUIPA
expressly authorizes suits against “any . . . peasing under color of State law,” 42 USC §
2000cc-5(4)(A)(iii);see42 U.S.C. § 2000cc-2(a), and because Mr. El Baitkaims
constitute valid applications of Congress’ powedemboth the Spending Clause and the
Commerce Clause. Defendants’ argument also fadause Second Circuit authority assumes
that government officials are liable for damagedarrRLUIPA. InSalahuddin v. Goordhe
Second Circuit vacated a district court judgmerth@extent that it granted summary judgment
to the defendant officials on multiple damagesmstaunder RLUIPA. 467 F.3d 263, 282-83 (2d
Cir. 2006). Because tigalahuddinCourt’s extensive qualified immunity analysis prees that

RLUIPA authorizes claims for damages against gavemnt officials.See also Orafan v. Goard

'8 RLUIPA prohibits the imposition of a “substantiairden on the religious exercise” of an institusitired person
unless that burden “(1) is in furtherance of a celtipg governmental interest” and “(2) is the legesttrictive
means of furthering that compelling governmenttdriast.” 42 U.S.C. 8 2000cc-1(a). The Defendaataat even
attempt to argue that the denial of Mr. El Badrawight to join the Ramadan list served any conimell
government interest.
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2003 WL 21972735, *9 (N.D.N.Y. Aug.11, 2003) (RLWP[c]learly . . . contemplates
individual liability”).*’
1. Congress Authorized Individual Capacity Suits Underits Spending Power

Defendants urge the Court to follow courts fromsode this circuit that have analogized
the Spending Clause to a contract and have theretorcluded that it does not give Congress
power to impose liability on actors who do not dihg receive federal funds. Def. Br. 45.
However, the Solicitor General recently filed ani@m brief inSossamon v. Texaswhich it
argued that these courts’ “conclusion that RLUIR&sInot authorize damages suits against
state officials in their individual capacities icorrect.” Brief for the United States as Amicus
Curiae,Sossamon v. Texab30S.Ct. 3319 (U.S. May 24, 2010) (No. 08-1438), atAd the
Solicitor General explains, Defendants overlookittierplay between the Spending Clause and
the Necessary and Proper Clause, which gives Cesitine authority to enact legislation that it
believes to be “convenient,” “useful,” or “plainfdapted” to the exercise of its enumerated
powersM‘Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 413-14, 421 (1819). &foe “[jJust
as Congress may attach conditions to its disbunseafdederal funds, so it is empowered to
prevent third parties from interfering with a furetipient’'s compliance with those conditions.”
Brief for the United States as Amicus Curi&essamon v. Texaat 13.

Congress’ power to impose liability on individualio interfere with its spending
objectives is demonstrated Bgbri v.United States541 U.S. 600 (2004). I&abri the Supreme

Court held that the Spending Clause and the Neigeasd Proper Clause together provide

" The State also makes the puzzling argument, fachwihcites no authority, that Mr. El Badrawi “siid be found
to not be a ‘person’ for purposes of RLUIPA becapiséntiff was not ‘residing in or confined to amstitution’ at
the time he commenced this action and therefoneti€ntitled to bring a RLIUPA claim under this pision.” Def.
Br. 48. Former detainees such as Mr. El Badrawfuhg entitled to bring damages suits under RLUIPA
Salahuddin467 F.3d at 272 (Plaintiff's “right to seek dareags not affected” by fact that he is no longer
incarcerated in “the prison facilities in which thetions complained of . . . occurred”).
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Congress authority to impose criminal liability persons who bribe officials of state or local
entities that receive at least $10,000 in fedenatl§.Id. at 602-608. Sabri was no more a direct
recipient of federal funds than the individual defants in this case. Moreover, tréminal
liability imposed on Sabmvas significantly more onerous than theil liability that RLUIPA
imposes on the defendants in this case. If Condradsuthority to impose criminal liability in
Sabri,it surely has authority to impose civil liabilitypan government officials who actively
interfere with the statutory scheme set forth ilJRRA by undermining the compliance of
federal fund recipients.
2. Congress Authorized Individual Capacity Suits Underthe Commerce Clause

RLUIPA also authorizes suits against governmentiaft in their individual capacities
pursuant to Congress’ Commerce Clause powaiNdstchester Day School v. Village of
Mamaroneck the Second Circuit observed that “Congress neagécit reference to . . . [the
Commerce Clause] by limiting the application ofBRBA to cases in which, inter alia, ‘the
substantial burden affects, or removal of that t&utigl burden would affect, commerce . . .
among the several States.” 504 F.3d 338, 354 (2d2007) (citing 42 U.S.C. 8
2000cc(a)(2)(B))see alsat2 USC § 2000cc-1(b)(2) (using identical languegkmit
application of RLUIPA in cases involving institutialized persons). Where this "jurisdictional
element is satisfied, RLUIPA constitutes a valieéreise of congressional power under the
Commerce ClauseWestchester Day Sctb04 F.3d 338 at 354. Moreover, “the evidence need
only demonstrate a minimal effect on commerce tsfyahe jurisdictional elementld. Indeed,
according to RLUIPA'’s “Limitation” provision, thaifisdictional element is presumptively
satisfied unless “the government demonstratesalhatibstantial burdens on . . . similar

religious exercis¢hroughout the Natiomould not leadn the aggregateo a substantial effect

39



Case 3:07-cv-01074-JCH Document 382 Filed 11/05/10 Page 48 of 58

on commerce . . . among the several States.” 423J8&2000cc-2(g) (emphases added).
Defendants make no such showing.

RLUIPA'’s jurisdictional element is satisfied in $htase because denying Muslim
prisoners throughout the country the opportunitgadicipate in Ramadan meal plans would
lead in the aggregate to at least “a minimal eft@ctommerce.Westchester Day Sctb04 F.3d
338 at 354. The provision of Ramadan meals isgelaommercial undertaking, requiring
procurement of additional food items and substhaotiartime payments to government
employees. According to the Director of Religious\éces for the Connecticut Department of
Corrections (DOC), “Ramadan results in significadditional costs to the DOC.” Ex. 24 (DOC
Email on Cost Calculations, 7/13/0%).

If Muslim prisoners throughout the country wereleded from Ramadan meal plans,
departments of corrections could substantial redueie expenditures. Because correctional
facilities purchase food products that move acstat® lines and because these products also
may include ingredients and packaging materialsrtieve separately across state lines, a
reduction in Ramadan food purchases by correcti@adities would directly affect interstate
commerceSee e.g. Katzenbach v. McCluBg9 U.S. 294, 304 (1964) (upholding
constitutionality of Civil Rights Act of 1964 as jglped to restaurant that “serves food a
substantial portion of which has moved in inteess@mmerce.”) In addition, reduced overtime
payments to correctional department staff woulddodemand for labor which, in the aggregate,

could affect interstate labor marke®ee e.gAdams v. SuozA433 F.3d 220, 225-26 (2d Cir.

'81n 2005, for example, prisoners on the Ramadan piea received an extra orange or apple for bastléach
morning, costing DOC an estimated $70@01n addition, the “overtime cost alone for DOC fosetvices

personnel for the 30 days of Ramadan . . . excgedg#85,000.1d. In 2006, the “[t]otal estimated Ramadan cost”
rose to $130,402.70. Ex. 25 (DOC Email on Cost @atmns, 8/8/06). This total included “added brfeakitems
(Peanut butter, 2 slices of wheat bread)” costingj/®.70, an “added dinner item (Fish)” costing $23, and
“overtime for staff’ costing $110,000d.
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2005)(“Congress has authority to regulate public emplegtrunder the Commerce Clause, just
as it can regulate employment in the private sectoiThis power extends to ostensibly intrastate
economic activity that has a cumulative substamfif@ct on interstate commerce.”). RLUIPA’s
jurisdictional element is satisfied in this casedese excluding Muslim prisoners throughout the
country from Ramadan meal plans would, in the aggfes affect interstate commerce.

B. A Jury Could Conclude That Defendants Imposed a Sudiantial Burden on Mr.
El Badrawi's Religious Exercise

RLUIPA prohibits the imposition of a “substantialriden on the religious exercise” of an
institutionalized person. 42 U.S.C. § 2000cc-f{aJhe “substantial burden” standard for
RLUIPA is no higher than for § 1983ee e.gWestchester Day Sch. v. Village of Mamaroneck,
504 F.3d 338, 348 (2d Cir. 2008). As demonstratexva (Argumentsupra at I1.A),

Defendants imposed a substantial burden on Mr.agr&wi’s religious exercise.

C. A Jury Could Conclude That Defendant McGrail Was Stficiently Involved to
Be Liable Under RLUIPA.

A reasonable jury could infer that Defendant McGe#her created or allowed the
continuance of a custom under which Muslim inmathe arrived at HCC after the beginning of
Ramadan were not allowed to participate in the Rkmaneal planColon 58 F.3d 865 at 873

While the Defendants argue that Defendant McGdyed absolutely no role in determining

¥This Court may also adopt the approachiafl v. Epke 2010 WL 3996211, at *3 (2d Cir. 2010) , in whicleth
Second Circuit determined to hold in abeyance a IR appeal pending the Supreme Court’s decision in
Sossamon v. Texaé&60 F.3d 316 (5th Cir.2009Qert. granted130S.Ct. 3319 (U.S. May 24, 2010) (No. 08-1438).
The Supreme Court granted certiori specificalldéaide "[w]hether an individual may sue a Stata etate official
in hisofficial capacityfor damages for violations of” RLUIPAossamon v. Texas30 S.Ct. 3319 (2010)
(emphasis added). The Second Circuit reasonedrésatiution of th[is] question may also shed light Hall's
ability to sue defendants in théidividual capacities for money damages,” and it therefaeserve[d] decision on
Hall's challenge to the award of summary judgmentis RLUIPA claim in its entirety.ld. (emphasis added).
Accordingly, like the Second Circuit Hall, this Court may wish to hold in abeyance the Sbsfendants’ motion
for summary judgment regarding whether Mr. El Badnmay sue State Defendants for damages in thédialf
capacities “pending the Supreme Court's resoludfdh[is] question.™Hall, 2010 WL 3996211, at *3.

2 Although the imposition of a substation burden rhayustified if it “(1) is in furtherance of a cqrlling
governmental interest” and “(2) is the least resitre means of furthering that compelling governtaéimterest,”
42 U.S.C. § 2000cc-1(a), Defendants do not raisedésfense and therefore have waived it.
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who was put on the Ramadan List,” Def. Br. 48, doents from Ramadan in 2004 and
testimony from HCC'’s Islamic chaplain in 2004 ditgcontradict this assertion. First, HCC'’s
Islamic chaplain testified that Defendant McGrailused to add new inmates to the Ramadan
list. Ex. 7 at 108-09. Second, HCC’s 2004 Ramadatisiics Sheet contains a typewritten
category, “Number of inmates temporarily removexhfrfasting list but later reinstated to the
list,” and a handwritten note: “Kitchen supervisian’t allow inmates to remove temporaraly
[sic].” Def. Ex. 17 (HCC Ramadan Statistics 2004).

Defendant McGrail’s refusal to allow Muslim inmatesremove temporarily was
directly contrary to DOC religious policy for tweasons. First, according to DOC’s Ramadan
guidelines, the Islamic chaplain, not the DefenddoGrail, must determine if there are religious
reasons for the inmate to be reinstated. Def. BXDDC Ramadan Guidelines 2004) at 3.
Second, Defendant Pitts, not Defendant McGrail, seagposed to be in charge of the Ramadan
list. Ex. 5 at 94. Both Defendant Pitts and DOCisebtor of Religious Services testified that
Food Services complained about and did not likadid inmates to the Ramadan list once
Ramadan had begun because it made their job coallgenore difficult. Ex. 4 (Bruno Depo.)
at 95-96; Ex. 5 (Pitts Depo.) at 113-14.

A reasonable jury that considered Defendant MdGnagfusal to add new inmates, his
control over whether inmates were added to the Ramést, his motive for avoiding adding
any new inmates to the Ramadan list, and the fiattrto new Muslim inmates were added in
2004, could infer that Defendant McGrail was liatag or created or allowed to continue, a

custom of refusing to new Muslim inmates to the Rdam list in 2004*

% The State Defendants do not cite any legal stahiejudge personal involvement under RLUIPA, amdaict
“[n]either the Supreme Court nor the Second Cirhaite directly addressed the issue of whether pafso
involvement is a prerequisite for any valid RLUIRKIm, as it is under § 1983.Joseph v. Fische2009 U.S. Dist.
LEXIS 96952, *50 (S.D.N.Y. 2009). A number of cauhtave found that any personal involvement standader

42



Case 3:07-cv-01074-JCH Document 382 Filed 11/05/10 Page 51 of 58

D. Defendants Have Not Demonstrated that They Are Entied to Qualified
Immunity Because a Reasonable Jury Could Concludéat Mr. El Badrawi’s
Clearly Established Rights Were Violated.

The Defendants are not entitled to qualified imntyfor their RLUIPA claims. They fall
to provide any explanation for why Defendants LRigs, and McGrail are entitled to qualified
immunity for Mr. El Badrawi’'s RLUIPA claims, excefi incorporate their arguments for why
Defendant Lee is entitled to qualified immunityrftoMr. El Badrawi’s 1983 claim. For
Defendant Lee, Plaintiff incorporates by referetieereasons to deny Defendant Lee qualified
immunity, as explained above. For Defendants’ Ritid McGrail, the Defendants cannot
incorporate arguments relating to the reasonabenfes different prison official in a different
position who took different actions. The arguméwat tDefendants Pitts and McGrail are entitled
to qualified immunity is therefore waived.

Even assuming arguendo that it has not been wadef@ndants cannot demonstrate that
given the evidence “viewed in the light most favaeato the plaintiff and with all permissible

inferences drawn in his favor,” “no rational jurguld fail to conclude that it was objectively

RLUIPA would be broader than the standard for 83128d in particular have allowed for liability werda theory

of respondeat superipwhich is not available for § 1983ee Agrawal v. Briley2004 WL 1977581, *14 (N.D. IIl.
2004) (“In light of Congress's stated preferenaeafbroad construction [of the RLUIPA statute]sthourt is
unwilling to assume that Congress intended to ipo@te into RLUIPA the judge-made limits of potahtiability
under § 1983 if other principles of tort law cagtabroader net might result in ‘appropriate reliesee

also Layman Lessons, Inc. v. City of Millersvillenn, 2008 WL 686399, *20 (M.D.Tenn. 2008) (RLUIPA alle
for liability underrespondeat superiprAt a minimum, a showing that Defendant McGraipersonally involved
under the Second CircuitGolonframework for § 1983 is sufficienGee Harnett v. Bar38 F. Supp. 2d 511, 526
(N.D.N.Y. 2008) (allowing RLUIPA claim to proceediderColon personal involvement standard).

The State Defendants do not contest the personalviement of Defendants Lee and Pitts under RLUIPHat
argument is therefore waived. In any event, thdewe shows that Defendant Lee is liable for &t lde same
reasons he is liable undéolonand Defendant Pitts is liable for the same reatitatshis defense of qualified
immunity to Mr. El Badrawi’'s RLUIPA claim should likenied, discussddfra. Moreover, both Defendant Lee and
Pitts would be liable additionally under a theofyespondeat superiagince Defendant Lee unquestionably
supervised the correction officers who denied MB&drawi’s request to join the Ramadan IB8¢eEx. 3 at 21, 26-
27, 100; Ex. 4 at 21 and Defendant Pitts had resipiity over all religious policies at HCGeeEXx. 5 at 9; Def.

Ex. 11 (2003 Inmate Handbook) at 10.
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reasonable for the defendant to believe that heastisg in a fashion that did not violate a
clearly established rightSalahuddin v. Goordd67 F.3d 263, 263 (2d Cir. 2006).

Applied to Defendant Pitts, the arguments for diealiimmunity are entirely inapposite.
The Defendants claim that, “A reasonable wardeWarden Lee’s position would have
reasonably relied upon . . . the religious persbanelCC to conduct religious programs.” Def.
Br. at 43. But Defendant Pitts was the head ofji@lis personnel at HCC and the record
establishes that he was involved in almost all etspef religious services at HCC. Defendant
Pitts was responsible for determining whether amaite could receive Ramadan meal
accommodations at HCGeeEx. 5 at 94, ensuring the DOC religious policieseneorrectly
implementedseeEx. 5 at 9, creating a Ramadan sign-up deadlimedar to fill a gap in a DOC
Ramadan policyseeEx. 3 at 65, Ex. 5 at 112, and answering corredtiticers’ questions about
religious services and directing any problems sués to Defendant Lee. Ex. 54&-49.

At the time of the events at issue in this caseas “clearly established that a prisoner
has a right to a diet consistent with his or hégi@us scruples,” absent a legitimate penological
justification.Ford v. McGinnis 352 F.3d 582, 597 (2d Cir. 2003). Evidence sutgghst in
2004, Defendant Pitts may have acted contrary t&€ [P@licy by creating an implicit deadline at
HCC for joining the Ramadan list. Ex. 5 (Pitts Dgpad 111-12; Ex. 7 (Avci Depo.) at 39-40.
Moreover, Defendant Pitts was responsible for tae&dan list but allowed the kitchen
supervisor to add new inmates and dictate HCC ous$eeDef. Ex. 17 (2004 HCC Ramadan
Statistics Sheet). Further, as discussed abovapubea@ reasonable jury could infer that HCC
custom in 2004 was to refuse to allow new Muslimates to join the Ramadan list and that
Defendant Pitts was responsible for ensuring tsladious policies were properly implemented,

it could also infer that Defendant Pitts shoulddh&mown why no new inmates could join the

44



Case 3:07-cv-01074-JCH Document 382 Filed 11/05/10 Page 53 of 58

Ramadan list, and in failing to do so he allowesl ¢bhntinuance of that custom — all done in
violation of clearly established rights.

Qualified immunity also cannot apply to Defendard@®4fail. As discussed above, a jury
could reasonably infer that Defendant McGrail eised control over the Ramadan meal
accommodations list and refused to add new inntatdee Ramadan list, thereby creating or
allowing the continuance of a custom of denying Muslim inmates, including Mr. El
Badrawi, access to the Ramadan list. Based orohduct, a jury could reasonably conclude that
it was not objectively reasonable for Defendant Val3o believe he was acting in a fashion
that did not violate a clearly established right.

IV. Defendant Lee Is Not Entitled to Summary Judgment o the Medical Claim under §
1983 Due to Numerous Material Disputes of Fact.

As an immigration detainee, Mr. El Badrawi wasitead to medical care at least
equivalent to that required by the Eighth Amendnientonvicted inmatefkevere v. Mass. Gen.
Hosp, 463 U.S. 239, 244-45 (1983jpungberg v. Romed57 U.S. 307, 321-24 (1982). There
are numerous disputes of material fact as to wh&bkéndant Lee was deliberately indifferent
to Mr. El Badrawi’s serious medical nedtttelle v. Gamble}29 U.S. 97, 104-05 (1976).

This Court has helthat “[tlhere can be no real dispute that Crohmégadse, which
causes severe pain when left untreated, constiéusesious medical conditionEl Badrawi,579
F. Supp.2d at 25&rohn’s disease is a chronic disorder that caugksnmation of the
gastrointestinal tract and can result in severe pad internal bleeding when left untreated. Ex.
1 9 29; Ex. 2 at 4Mr. El Badrawi was diagnosed with Crohn’s diseas&996 and was
prescribed to take 400 mg of Asacol six times dailyreat his condition. Ex. 1 1 30. The

extreme physical pain and internal bleeding thatBlBadrawi experienced after being
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deprived of his medication clearly supports a fiigdihat he had a serious medical need. Ex. 2 at
179.

Defendant Lee claims that the expert report byHdward Blanchette proves that Mr. El
Badrawi’s Crohn’s flare-up would not have been ealsy his missed medication and could have
been experienced anyway because of stress. De28BY.et there are several material disputes of
fact surrounding the causation and severity of MliBadrawi’s flare-up that are genuine issues
for trial. First, nowhere did Dr. Blanchette stdtat medication couldot have alleviated the pain
Mr. El Badrawi experienced as a result of his Cislflare-up. Def. Ex. 24. Instead, contrary to
Mr. El Badrawi’'s consistent and persistent testigndex. 1 § 23, 37; Ex. 2 at 179, Dr. Blanchette
doubts that Mr. El Badravexperienced his severe flare-up at &lef. Ex. 24 at 5. There is also a
dispute as to whether Mr. El Badrawi had been takis prescribed dosage of Asacol daily
throughout the month of October 2004 up until mrest. Ex. 2 at 112, 127. Mr. El Badrawi
testified that if he ever missed a dosage, he woyltb make up for it in the same day. Ex. 2 at
78-79. Without basis, Dr. Blanchette finds it “mastikely” that the medical intake nurse entered
false information when he recorded the last date/loich Mr. EI Badrawi took his medication.
Def. Ex. 24 at 5. This is a genuine issue for ti@hally, there is a dispute as to the severitthef
effects a deprivation of medication would have on B Badrawi’'s health. Mr. El Badrawi only
started experiencing the extreme symptoms of hihCs disease aftdre missed his dosage
upon transfer to HCC, and those symptoms subsisled@n as Mr. El Badrawi started taking the
medication (that he was able to obtain only orshith day of incarceration). Ex. 2 at 179; Def.
Ex.6 at 1.

There are also disputes of material fact as to erdd CC personnel were deliberately

indifferent to Mr. El Badrawi’s serious medical ey failing to provide medication for six
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days. Here, there is evidence to suggest thatfsidtl to provide medication “with knowledge
that harm will result.”Farmer v. Brennan511 U.S. 825, 835 (1994ee alsdaCaiozzo v.
Koreman 581 F.3d 63, 71 (2d Cir. 2009). After being tfened to HCC, Mr. El Badrawi made
repeated requests for his medication, Ex. 1 88&l1, which he had been taking up until the
night before his arrivald. § 32. On the evening of his arrival, October ZH)£through October
30, he informed two individuals performing his nwadiscreeningd. I 38, a number of his
fellow inmates, one of whom notified a correctidficer, id. § 39 and a nurse at HCC of the need
for his medicationld. T 40 On November 1, Mr. El Badrawi filled out an inmagguest form
for the medication he had yet to receilek .y 41; Def. Ex. 5. Mr. El Badrawi did not receive hi
medication until his sixth day of imprisonment &€ €. Def. Ex. 6 at 1. For nearly a week, he
experienced severe pain and internal bleedingctinetl have been alleviated by his medication.
Ex. 1 9 36-37. A jury could reasonably concludd gtaff at HCC who were on notice of Mr. El
Badrawi’s condition and the severe pain he was peng, demonstrated deliberate
indifference by failing to provide him with his Asa pills. There is no evidence that officials
followed up with the request for Mr. El Badrawi'sdication to ensure that he received it in a
timely manner. The nurse who conducted his intékied that if he ordered Asacol for an inmate,
he would follow up “two to three days later.” EbO at 35. There is no evidence any follow-up
occurred, and Mr. El Badrawi received his medicgata his sixth day of incarceration. Def. Ex.
6 at 1.

Defendant Lee argues that he was not personalbhiad in the violation of Mr. El

Badrawi's Due Process rights to the extent necgdeatate § 1983 liabilit? Def. Br. 23.

% Defendant Lee is not entitled to qualified immyriiom Mr. El Badrawi's medical claim because heret
establish that “viewed in the light most favoratdeéhe plaintiff and with all permissible infererscérawn in his
favor, no rational jury could fail to conclude thitvas objectively reasonable for the defendartetieve that he
was acting in a fashion that did not violate a dleastablished right.Salahuddin467 F.3d at 263. It is clear that
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However, for a defendant to be personally involuader § 1983, “direct participation is not
always necessaryAl-Jundi 885 F.2d at 1066; see alsbBadrawi,579 F. Supp. 2d at 258 ( “a
state official can be liable under § 1983 forhe.treation or failure to rectify an unconstituaibn
policy or custom.”). There are disputes of matdaat as to whether Defendant Lee created a
custom that allowed fdris subordinatesfailure to provide adequate medical care for Mr. E
Badrawi in violation of the Fourteenth Amendmesege Colon58 F.3d at 873A jury could also
reasonably find that Defendant Lee was “grosslyligegt” in supervising his subordinates and
that his negligence resulted in Mr. El Badrawi'sistitutional injury.See id. Defendant claims
that there is “no evidence” that he had “actuaiMdealge of a problem at HCC regarding undue
delay in inmate’s receipt of prescription medicatfor chronic or acute medical problems. Def.
Local Rule 56(a)(1) 1 118. However, he testifieat the has been aware of inmates complaining
that they have not received their medication. dlking to 500, 600, a thousand inmates per day
in one form or another,” Defendant Lee said he Ysage” that he has heard of such complaints.
Ex. 3 at 107.

It was ultimately Defendant Lee’s responsibilitg tiave made sure that plaintiff was
provided any medication he needed as quickly asilples’ Def. Ex. 33  28. Though DOC had a
Memorandum of Understanding with the UniversityGainnecticut Health Center (UCHC), Def.
Ex. 14, Defendant Lee was ultimately responsibtete safety and security of his inmates. Ex. 3
at 100. Defendant Lee confirmed that if he wererimfed of a problem or undue delay that

caused any inmate harm, “[he] would have contatttecppropriate CMHC supervisor to request

Defendant Lee had an affirmative obligation undkerDue Process Clause to provide Mr. El Badrawh witequate
medical care during his confineme@ity of Revere463 U.S. at 244 (1983l Badrawi 579 F. Supp. 2d at 257
(“When the State incarcerates an individual pendlimgher proceedings, the Due Process Clause esjthat the
State provide a certain level of medical care.”d.idasonable warden could conclude that failingctoon inmate
complaints about delays in obtaining medication alfmving a custom of medication delays would niotate an
inmate’s constitutional rights.
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that the medication be delivered as soon as pesaitd [he] would have requested an explanation
for the delay.” Def. Ex. 33 { 28. However theraasevidence that Defendant Lee responded to
the delays in medication of which he was awarda]ifenin large measure to Plaintiff's denial of
necessary medication for the first six days ofdatention.

Defendant Lee need not have had knowledge of ldietRf’'s “particular condition” but
should have been aware that inmates with condisooh as that of Mr. El Badrawi were housed
at HCC from time to time and that no process wasdane by which Lee’s subordinates could
ensure that patients received urgent medicatiomonttundue delaySee Beatty v. Davidspn
713 F.Supp.2d 167, 177 (W.D.N.Y. 2010). Defendase has stated that he was aware that
inmates complained of delays in medication. Ext BOZ. There is also evidence that in the event
that medication would be delayed, there was na @escedure by which subordinates were
trained to ensure the timely delivery of urgent roation, as was demonstrated in Mr. El
Badrawi’s case. Accordingly, a jury could also wresbly find that Defendant Lee was “grossly
negligent” in supervising his subordinates and Higanegligence resulted in Mr. El Badrawi’'s
constitutional injury.

CONCLUSION

For the foregoing reasons, Plaintiff respectfullguests that Defendants’ Motion for Summary

Judgment be denied.

Respectfully Submitted,

BY: /s/ Hope Metcalf
Hope Metcalf, Fed. Bar No. ct27184
Michael J. Wishnie, Fed. Bar No. ct27221
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