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 1

JURISDICTIONAL STATEMENT 
 

Pursuant to 28 U.S.C. §§ 1331 and 1367, the United States District Court for 

the District of Massachusetts had subject matter jurisdiction over the Appellee, 

Simon Glik’s (hereinafter “Glik”) Federal Civil Rights Act claim alleging 

violations of his First and Fourth Amendment rights, as well as his pendant state 

law claims under the Massachusetts Civil Rights Act and his malicious prosecution 

claim.  See Joint Appendix, at page _ (hereinafter “JA _.”).  The Defendants-

Appellants, Boston Police Officers John Cunniffe (“Cunniffe”), Peter Savalis 

(“Savalis”), and Jerome Hall-Brewster (“Hall-Brewster”) (collectively referred to 

as the “Officers”), moved to dismiss Glik’s Complaint, which was denied by the 

District Court on June 9, 2010.  See Appellants-Defendants’ Addendum, at page 1 

(hereinafter “AD _.”) 

The Officers timely filed a notice of appeal on June 23, 2010.  JA 21-22.  

The Appellate Court has jurisdiction based on 28 U.S.C. §§ 1291 and 1292, the 

“collateral order” doctrine, Rules 3 and 4 of the Federal Rules of Appellate 

Procedure, and this Court’s decisions in Velez-Diaz v. Vega-Irizarry, 421 F.3d 71, 

77 (1st Cir. 2006) and Rivera-Ramos v. Roman, 156 F.3d 276, 279 (1st Cir. 1998), 

which permit an immediate interlocutory appeal of a District Court order 

denying qualified immunity. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 

1. Whether the District Court erred in denying the Officers qualified 

immunity by finding that there was a clearly established First 

Amendment right in the First Circuit to videotape police officers carrying 

out their public duties. 

2. Whether the District Court erred in denying the Officers qualified 

immunity because reasonable police officers, similarly situated to the 

Officers, would not have understood that they were violating Glik’s 

clearly established First Amendment rights by arresting him for using a 

cellular phone to make an audio/visual recording of them. 

3. Whether the District Court erred in denying the Officers qualified 

immunity because reasonable police officers, similarly situated to the 

Officers, would not have understood that they were violating Glik’s 

clearly established Fourth Amendment rights by arresting Glik for using 

a cellular phone camcorder to make an audio/visual recording of them 

without their knowledge or consent. 
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STATEMENT OF THE CASE 
 
 This case involves an incident that occurred in the Boston Common during 

the early evening hours of Monday, October 1, 2007, in which the Officers were 

attempting to arrest an individual for the distribution of illegal drugs.  JA 9.  Upon 

effecting the arrest of the drug suspect, Glik informed the Officers that he had been 

using a camcorder application in his cellular phone to make an audio and visual 

recording of them making the arrest.  JA 10.  Upon learning of this, Officer Savalis 

arrested Glik and charged him with (1) unlawfully intercepting oral 

communications in violation of the Massachusetts Wiretap Act, codified as 

Massachusetts General Laws, Chapter 272, Section 99; (2) aiding in the escape of a 

prisoner in violation of Massachusetts General Laws, Chapter 268, Section 17; and 

(3) disturbing the peace in violation of Massachusetts General Laws, Chapter 272, 

Section 53.  JA 10-11. 

 The prosecution for the Commonwealth of Massachusetts voluntarily 

dismissed the charge of aiding in the escape of a prisoner but went forward on the 

other two charges of disturbing the peace and unlawful interception of oral 

communications.  JA 11.  On February 1, 2008, the Boston Municipal Court 

dismissed the remaining two charges for lack of probable cause.  JA 11.  The Court 

reasoned that Glik’s recording of the arrest was not in violation of the 

Massachusetts Wiretap Act because Glik had openly held out his cellular phone 

 3
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while recording the Officers during their arrest of the drug suspect and thus, the 

recording was not secret.  JA 11. 

 Glik subsequently filed this lawsuit on February 1, 2010.  JA 1.  Count I and 

II of his Complaint alleged that the Officers were liable under 42 U.S.C. § 1983 

(the Federal Civil Rights Act) and M.G.L. c. 12, § 11I (the Massachusetts Civil 

Rights Act), respectively, for violating his First and Fourth Amendment Rights by 

arresting him for recording the Officers’ activities.  JA 14-15.  Count III of Glik’s 

Complaint asserted that the Officers are liable for malicious prosecution.1   JA 15. 

 On April 22, 2010, the Officers filed a motion to dismiss Glik’s Complaint.  

JA 2.  As grounds for their motion, the Officers argued that they were entitled to 

qualified immunity as Glik did not have a clearly established First Amendment 

right to use a camcorder application in his cellular phone to record police activity.  

The Officers further argued that arrest of Glik was lawful under the Massachusetts 

Wiretap Act and thus did not violate his Fourth Amendment rights or, at the very 

least, were entitled to qualified immunity because they were reasonably mistaken 

in their arrest of Glik pursuant to the Massachusetts Wiretap Act. 

 On June 8, 2010, the District Court heard oral argument on the Officers’ 

                                                 
1  Glik also brought a 42 U.S.C. § 1983 municipal liability claim against the 
City of Boston.  JA 19.  The City is not currently a party to this appeal as it does 
not have the right to an immediate interlocutory appeal on the basis of qualified 
immunity.  Walden v. City of Providence, 596 F.3d 38, 55 n.23 (1st Cir. 2010) 
(citing Owen v. City of Independence, 445 U.S. 622, 638 (1980)). 
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motion to dismiss.  JA 3.  Ruling from the bench, the Court held that the right to 

record police officers is a clearly established First Amendment right in the First 

Circuit.  JA 3.  Based on that finding, the District Court issued an Order on June 9, 

2010 denying the Officers’ motion to dismiss.  JA 3.  The Court did not include a 

written decision with its June 9, 2010 Order.2  AD 1.  The Officers appeal from the 

District Court’s June 9, 2010 Order denying their motion to dismiss.  JA 21-22. 

  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
                                                 
2  Because the District Court did not include a written opinion explaining its 
decision to deny the Officers’ motion to dismiss, the Officers will base their 
argument in the instant brief as if the District Court adopted the arguments 
advanced by Glik in his opposition to the Defendants’ motion to dismiss and at the 
motion to dismiss hearing. 
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STATEMENT OF FACTS 
 

 On October 1, 2007, while walking on the Tremont Street sidewalk between 

Park Street and Boylston Street, in Boston, Massachusetts, Glik observed the 

Officers engaged in the arrest of a drug suspect near a park bench in the Boston 

Common.  JA 9.  Upon seeing the arrest in progress, Glik took out his cellular 

phone and, while standing ten feet away from the officers, recorded the arrest using 

the camcorder application in his cellular phone.   JA 9.  Glik recorded three 

separate segments of the ongoing arrest.  JA 9.  At no time did Glik speak to the 

officers before the drug suspect was handcuffed.  JA 9. 

 After the drug suspect was placed in handcuffs, one of the Officers 

approached Glik and stated, “I think you have taken enough pictures,” to which 

Glik responded, “I am recording this. I saw you punch him.”  JA 10.  One of the 

other Officers then asked Glik if his phone was recording audio.  JA 10.  Glik 

confirmed that his phone had indeed been recording audio, and as a result, Officer 

Savalis placed Glik under arrest for:  (1) unlawfully intercepting their oral 

communications in violation of Massachusetts General Laws, Chapter 272, Section 

99; (2) aiding in the escape of a prisoner in violation of Massachusetts General 

Laws, Chapter 268, Section 17; and (3) disturbing the peace in violation of 

Massachusetts General Laws, Chapter 272, Section 53.  JA 10-11. 
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STANDARD OF REVIEW 
 

Whether an officer is entitled to qualified immunity is a question of law to 

be determined by the court.  See Jarrett v. Town of Yarmouth, 309 F.3d 54, 61 (1st 

Cir. 2003).  As this question is on appeal following the denial of the Officers’ 

motion to dismiss, this Court reviews the District Court’s decision de novo, 

“accepting as true all well-pleaded facts in the complaint and drawing all 

reasonable inferences in the plaintiff['s] favor.”  Uphoff Figueroa v. Alejandro, 597 

F.3d 423, 429 (1st Cir. 2010) (quoting Sutliffe v. Epping Sch. Dist., 584 F.3d 314, 

325 (1st Cir.2009)).  In order to survive a motion to dismiss under Rule 12(b)(6), 

Glik must “plead [ ] factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.”  Sanchez v. 

Pereira-Castillo, 590 F.3d 31, 48 (1st Cir. 2009) (quoting Ashcroft v. Iqbal, ---U.S. 

----, 129 S. Ct. 1937, 1949 (2009)).   In other words, Glik must offer “more than an 

unadorned, the-defendant-unlawfully-harmed-me accusation,” in order to claim “a 

plausible entitlement to relief.”  Id. (quoting Iqbal, 129 S. Ct. at 1949). 
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SUMMARY OF THE ARGUMENT 
 

 The District Court properly exercised its discretion under Pearson v. 

Callahan, 129 S. Ct. 808 (2009), by analyzing the facts under the second “clearly 

established” prong of the qualified immunity analysis without determining the 

existence of a constitutional violation. 

 The District Court erred in denying Officers qualified immunity, by finding 

that there is a clearly established First Amendment right to record police officers 

carrying out their public duties.  Not one First Circuit or Supreme Court case has 

held that such a clearly established constitutional right exists, nor has there been a 

consensus of circuit court cases to sufficiently alert the Officers of such a right.  

Moreover, in the event that such a right was clearly established at the time, the 

District Court erred by denying the Officers qualified immunity based on the fact 

that an officer facing similar circumstances would not reasonably be expected to 

understand that his actions violated that right. 

 With respect to Glik’s Fourth Amendment claim, the District Court erred 

when it denied the Officers qualified immunity because a reasonable interpretation 

of the Massachusetts Wiretap Act, Massachusetts General Laws, Chapter 272, 

Section 99, and the cases interpreting it, would not have placed a reasonable officer 

facing similar circumstances on notice that his actions would violate an 

individual’s Fourth Amendment right.  In particular, a reasonable officer facing a 

 8
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similar factual scenario would have believed that he had probable cause to arrest 

Glik for a violation of the Massachusetts Wiretap Act, or, at the very least, an 

officer facing similar circumstances would be reasonably mistaken in believing he 

had probable cause to arrest. 

 Based on the presence of probable cause under the Fourth Amendment to 

arrest Glik for violating the Massachusetts Wiretap Act, Glik’s malicious 

prosecution claim fails as a matter of law. 

 For all of these reasons, which are more thoroughly discussed within, this 

Court should reverse the decision of the District Court denying the Officers 

qualified immunity. 
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ARGUMENT 
 

I. THE COURT SHOULD BEGIN ITS ANALYSIS WITH THE 
SECOND PRONG OF THE QUALIFIED IMMUNITY ANALYSIS 
- WHETHER THE RIGHTS AT ISSUE WERE CLEARLY 
ESTABLISHED AT THE TIME OF THE INCIDENT. 

 
Qualified immunity is a legal doctrine that shields government officials from 

liability from civil damages in a 42 U.S.C. § 1983 action3 “insofar as their conduct 

does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 

(1982).  Thus, government officials are entitled to qualified immunity unless (1) 

the facts that a plaintiff has alleged or shown make out a violation of a 

constitutional right; and (2) the right at issue was clearly established at the time of 

the defendant’s misconduct.  Pearson v. Callahan, 129 S. Ct. 808, 816 (2009).  “A 

right is ‘clearly established’ if, at the time of the alleged violation, ‘[t]he contours 

of the right * * * [were] sufficiently clear that a reasonable official would 

understand that what he is doing violates that right.’”  Giragosian v. Bettencourt, 
                                                 
3  Glik also brought a cause of action under the Massachusetts Civil Rights 
Act, Massachusetts General Laws, Chapter 12, Section 11I (hereinafter referred to 
as the “MCRA”).    JA 14-15.  The MCRA is coextensive with 42 U.S.C. § 1983.  
Bell v. Mazza, 474 N.E.2d 1111, 1114 (Mass. 1985).  Like § 1983, it is not an 
independent cause of action, and does not create any substantive civil rights; it 
merely provides a mechanism whereby one can obtain relief from interference of 
rights conferred by federal or state law.  Howcroft v. City of Peabody, 747 N.E.2d 
729, 744-45 (Mass.App.Ct. 2001).  Consequently, qualified immunity under the 
MCRA is analyzed and applied in the same manner as it is under 42 U.S.C. § 1983.  
Duarte v. Healy, 537 N.E.2d 1230 (Mass. 1989). 
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614 F.3d 25, 29 (1st Cir. 2010) (quoting Maldonado v. Fontanes, 568 F.3d 263, 

269 (1st Cir. 2009)).   

A constitutional right is “clearly established if courts have ruled that 

materially similar conduct was unconstitutional, or if there is a previously 

identified general constitutional principle that applies with obvious clarity to 

the specific conduct at issue.”  Jennings v. Jones, 499 F.3d 2, 16 (1st Cir.2007) 

(internal quotations omitted).  In order to show that an asserted right was clearly 

established, a plaintiff must look to cases from this circuit and other circuits and 

“must identify ‘cases of controlling authority * * * at the time of the incident * * * 

[or] a consensus of cases of persuasive authority such that a reasonable officer 

could not have believed that his actions were lawful.’”  Bergeron v. Cabral, 560 

F.3d 1, 11 (1st Cir. 2009) (quoting Wilson v. Layne, 562 U.S. 603, 617 (1999)).4   

Traditionally, the application of the qualified immunity analysis was done in 

                                                 
4  This Court has looked to federal district court decisions from this circuit and 
others to help answer the question of whether a consensus of cases of persuasive 
authority exists.  See Hatch v. Dep’t for Children Youth and Their Families, 274 
F.3d 12, 23 (1st Cir. 2001).  This Circuit has not yet directly held, as the Sixth and 
Fourth Circuits have, that courts should look to the decisions of the state’s highest 
court to determine whether a right is clearly established.  See Robinson v. Bibb, 
840 F.2d 349, 351 (6th Cir. 1988); Wallace v. King, 626 F.2d 1157, 1161 (4th Cir. 
1980).  Nevertheless, in Iacobucci v. Boulter, 193 F.3d 14, 24 (1st Cir. 1999), this 
Court relied on decisions from the Massachusetts Supreme Judicial Court to 
determine whether a right was clearly established.  Thus, in this brief, the Officers 
will also look to decisions of that Supreme Judicial Court for aid in determining 
whether the Constitutional right asserted by Glik has been clearly established. 
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sequential order, with the requirement that courts first decide whether an official’s 

alleged conduct violated a Constitutional right.  Pearson, 129 S. Ct. at 816 (citing 

Saucier v. Katz, 533 U.S. 194, 201 (2001)).  In Pearson, however, the Supreme 

Court unanimously acknowledged that in many cases the strict sequential analysis 

mandated by Saucier was unworkable.  Id. at 819.  Specifically, the Court noted 

that in cases where constitutional questions are heavily fact-bound, the discussion 

of the first prong in a qualified immunity analysis would result in a “substantial 

expenditure of scarce judicial resources on difficult questions that have no effect 

on the outcome of the case” and have little if any precedential value for future 

cases.5  Id. at 818-19.  Consequently, while preserving the substance of the 

                                                 
5  In his opposition to the Defendants’ motion to dismiss, Glik argued that the 
Court should apply the qualified immunity analysis in the Saucier sequential order.  
AD 22.  In support of that premise, he quoted Pearson for the assertion that “the 
development of constitutional precedent” * * * is especially valuable with respect 
to questions that do not frequently arise in cases in which a qualified immunity 
defense is unavailable.”  AD 22.  Glik, however, neglected to provide the proper 
context for that quotation (Glik also mistakenly cited to page 821; the quotation is 
actually located on page 818).  AD 22.  Read in its full context, it is evident that 
while the Supreme Court maintains that Saucier may still have some value, it also 
held that the Saucier analysis was unwieldy and should no longer be mandatory.  
The Court also went on to allay fears that without the first prong of Saucier there 
would be a dearth of constitutional law by highlighting that the development of 
constitutional law is not entirely dependant on § 1983 actions where qualified 
immunity is available, because constitutional law is developed in criminal cases 
and in § 1983 municipal liability cases.  Pearson, 129 S. Ct. at 821-22.  Moreover, 
any development of constitutional law through individual § 1983 actions is so fact-
specific that any constitutional development is insignificant.  Id. at 819. (and cases 
cited). 
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qualified immunity analysis, the Supreme Court held that the rigid sequential order 

of analysis required by Saucier was no longer mandatory and that the district courts 

should be permitted wide discretion in deciding which of the questions to address 

first.  Id. at 818.   

Moreover, in making the order of the two-part test permissive in nature, the 

Supreme Court specifically highlighted the utility in bypassing the first prong of 

the qualified immunity analysis where the defense is asserted at the pleadings 

stage.  Id. at 819.  This Court has also recognized such an advantage in skipping 

the first prong, noting that “where the answer to the first prong of the immunity 

question may depend on the further development of the facts, it may be wise to 

avoid the first step.”  Maldonado, 568 F.3d at 270 (citing Buchanan v. Maine, 469 

F.3d 158, 168 (1st Cir.2006)).6   

The instant case is a compelling example of why this Court should bypass 

the constitutional question of the first prong of the qualified immunity analysis and 

begin its analysis instead, on the “clearly established” prong.  There are three 

reasons for this. 

First, it appears from the motion to dismiss hearing transcript that the 
                                                 
6  In further support of his argument that the Court should apply the qualified 
immunity analysis in the Saucier sequential order, Glik argued that such an 
application was warranted because “the defendants have moved to dismiss for 
failure to state a cognizable claim.”  This argument is diametrically opposed to the 
Supreme Court’s advice in Pearson and this Court’s suggestion in Maldonado that 
it is advantageous to bypass the first prong early in the pleadings stage. 
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District Court decided the issue by limiting its inquiry to the second question of 

whether the constitutional right asserted was clearly established.  AD 8.  As this 

decision was within the District Court’s discretion, this Court should confine its 

analysis to whether the District Court’s second prong analysis was correct—

whether Glik’s asserted Constitutional right was clearly established—not whether 

the District Court made the proper decision in starting its analysis with the second 

prong. 

Second, this case has yet to pass the pleadings stage and the answer to 

whether there was a constitutional violation would depend on further development 

of the facts.  This case exemplifies the scenario in which both this Court and the 

Supreme Court foresaw the need to bypass the first prong.   

Finally, beginning its inquiry by proceeding directly to the question of 

whether the right was clearly established would allow the Court to circumvent the 

more difficult and fact-dependent question of whether a constitutional violation 

existed.  This option would be more judicially efficient and would eliminate the 

risk of creating constitutional precedent that may be confusing or of little value to 

future cases—the very problems that Pearson cautioned against when abandoning 

the rigid Saucier test. 

Accordingly, the Court should begin and end its analysis of the Officers’ 

qualified immunity defense with the second prong.  As demonstrated further 
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below, the application of this analysis will make it abundantly clear that the 

Officers’ activities did not violate Glik’s clearly established constitutional rights, 

thereby obviating the need to ever consider the first prong. 

II. THE OFFICERS ARE ENTITLED TO QUALIFIED IMMUNITY 
ON GLIK’S CLAIM THAT THEY VIOLATED HIS FIRST 
AMENDMENT RIGHTS. 

 
Glik asserts that his October 1, 2007 arrest “was a direct interference with 

[his] right to observe and document the conduct of law enforcement officers 

carrying out their duties in a public place.”7  AD 19.  

Contrary to Glik’s position, his recording of the Officers was not protected 

by the First Amendment, and alternatively, this asserted constitutional right has not 

been clearly established by this Court, nor is there a consensus of cases of 

persuasive authority such that a reasonable officer would have believed that his or 

her actions were unlawful.   

 

 

 
                                                 
7  The First Amendment provides that: “Congress shall make no law respecting 
an establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress of grievances.” U.S. Const., 
amend., I. The First Amendment applies to the states and their political 
subdivisions under the Due Process Clause of the Fourteenth Amendment.  Santa 
Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 301 (2000). 
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A. Neither The Supreme Court Nor The First Circuit Have 
Recognized A First Amendment Right To Record Police 
Officers Carrying Out Their Duties In A Public Place. 

 
The first step in determining whether Glik had a clearly established First 

Amendment right to record the Officers’ police activities is to look to precedent 

from the Supreme Court and this Circuit that existed at the time of the alleged 

incident—October 1, 2007.  See Hatch v. Dep't for Children, Youth and Their 

Families, 274 F.3d 12, 20 (1st Cir.2001); Martinez-Rodriguez v. Colon-Pizarro, 54 

F.3d 980, 988 (1st Cir.1995).  There was not then, nor is there now, any Supreme 

Court or First Circuit case that clearly establishes Glik’s asserted First Amendment 

right.  Seemingly, Glik recognized this fact in his argument to the District Court as 

he did not cite a single Supreme Court or First Circuit case that held there to be a 

First Amendment right to record police officers carrying out their duties in a public 

place.  AD 11-31. 

Unable to unearth a Supreme Court or First Circuit decision to support his 

assertion that there is a First Amendment right to record police officers carrying 

out their official responsibilities, Glik argued that this Court’s decision in 

Iacobucci v. Boulter, 193 F.3d 14 (1st Cir. 1999) recognized a right to record 

matters of public concern and that such a right encompassed, with obvious clarity, 

Glik’s conduct on October 1, 2007.  AD 19-20. 

Glik’s reliance on Iacobucci is misplaced.  In that case, the plaintiff, 
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Iacobucci, attempted to videotape an open meeting of the Pembroke Historic 

District Commission for the purpose of a weekly news program that he produced 

and broadcasted via a cable television outlet.  Id. at 17.  During the meeting, the 

chairman of the commission asked Iacobucci to move his camera from an occupied 

conference table to a spot across the room or be subject to possible arrest.  Id.  

When Iacobucci refused to do so, he was arrested and charged with disorderly 

conduct and disrupting a public assembly.  Id. at 18.  The criminal charges were 

ultimately dismissed, and subsequently Iacobucci brought a § 1983 action alleging 

false arrest and excessive force.  Id.  The case reached this Court after the 

defendant appealed a jury verdict in favor of Iacobucci.  Id. 

In addressing whether there was a valid false arrest clam for disorderly 

conduct, this Court relied on precedent from the Massachusetts Supreme Judicial 

Court and held that disorderly conduct can never encompass activities implicating 

a lawful exercise of First Amendment rights.  Id. at 24.  This Court went on to state 

that Iacobucci was exercising his First Amendment right and was effectively 

falsely arrested for disorderly conduct.  Id.  In that case, however, Iacobucci was 

engaging in a First Amendment right because he was acting within his rights as 

conferred by the Massachusetts Open Meetings Law, Massachusetts General Law, 

Chapter 39, Section 23B, which requires that ‘“[a]ll meetings of a governmental 

body * * * be open to the public,’ and confers a right to videotape such meetings 
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on ‘any person in attendance.’”  Id. (quoting M.G.L. c. 39, § 23B).  Further, as this 

Court made clear, the right to videotape is not unfettered, it must be done within 

the mandates of the statute, and it does not apply to chance or social meetings.  Id. 

Glik appears to assume that the First Amendment right that protected 

Iacobucci from arrest for disorderly conduct was the right to videotape a matter of 

public concern.  AD 19-21.  There is absolutely nothing in this Court’s opinion that 

even implies such a right.  A plain reading of the opinion makes clear that 

Iacobucci’s lawful exercise of a First Amendment right concerned his right of 

access to a place open to the public, as was the meeting of the Pembroke Historic 

District Commission.  See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 

577 (1980) (holding that the right of access to places open to the public is 

grounded in the rights of free assembly and of a free press).   

Iacobucci’s right to videotape the meeting, however, was an additional 

statutory right provided by Massachusetts General Laws, Chapter 39, Section 23B.  

See Iacobucci, 193 F.3d at 24 (noting that “entitlement to videotape a public 

meeting” is conferred by the Open Meeting Law).  Thus, accessing the meeting 

was done in the exercise of Iacobucci’s First Amendment rights and videotaping 

the meeting was done in the exercise of his statutory rights.  As a result, the 

officers had no probable cause to arrest Iacobucci, thus their actions constituted a 

violation of the Fourth Amendment.  This is a far cry from Glik’s supposition that 
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the Court held that Iacobucci had a clearly established First Amendment right to 

record the meeting.8  

In sum, contrary to Glik’s assertion, Iacobuccu, does nothing to advance his 

contention that he had a clearly established First Amendment right to record the 

Officers.  It is evident that, to date, there is no clearly established First Amendment 

right to record police officers carrying out their public duties in this Circuit.  The 

District Court erred when it denied the Officers’ qualified immunity defense and 

found that there was a clearly established First Amendment right in this Circuit to 

record the activities of police officers conducting public business.  Accordingly, 

the decision of the District Court must be reversed. 

B. There Is No Consensus of Cases of Persuasive Authority Such 
That A Reasonable Officer Would Believe That His/Her 
Actions Were Unlawful. 

 
Glik is unable to show that there is a consensus of cases of persuasive 

authority, beyond the decisions of the Supreme Court and First Circuit, that hold 

                                                 
8  Glik’s misinterpretation of Iacobucci highlights the fact that he has blurred 
his First Amendment argument with his Fourth Amendment argument.  AD 14-21.  
There is no dispute that Glik had a First Amendment right to be in the Boston 
Common just as Iacobucci had a right to be at the meeting.  Glik’s asserted right to 
use his cell phone to record the Officers, if such a right existed, would have to be 
provided statutorily, as was the case in Iacobucci.  Thus, the appropriate inquiry in 
this case is whether Glik’s recording of the Officers was allowed under 
Massachusetts Wiretap Act, Massachusetts General Laws, Chapter 272, Section 
99, and the case law interpreting its meaning.  This is a Fourth Amendment inquiry 
and will be further discussed infra, in Section III of this brief.    
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that there is a First Amendment right to videotape police officers performing their 

duties in a public place.  Further, Glik’s assertion that there is a general “right to 

record matters of public concern” is itself not clearly established and certainly not 

contoured enough to defeat the Officers’ defense of qualified immunity. 

i. The Third Circuit and the Fourth Circuit Have Both Held That 
There Is No Clearly Established First Amendment Right to Record 
Police Activities. 

 
Not one federal circuit case supports Glik’s theory that a First Amendment 

right to record police activity in a public place has been clearly established.  On the 

other hand, the Officers’ position is amply supported by two recent cases from 

other federal circuits that hold that such a right is not clearly established.   

In Kelly v. Borough of Carlisle, 622 F.3d 248 (3d Cir. 2010), the Third 

Circuit held that it was not clearly established that a citizen had a First Amendment 

right to videotape police officers exercising their duties in a public place.  In Kelly, 

the plaintiff was arrested on May 24, 2007 (less than five months before Glik was 

arrested) for videotaping a police officer who had pulled over the vehicle in which 

Kelly, the plaintiff, was a passenger.  Id. at 252.  The officers charged Kelly with 

violating the Pennsylvania Wiretapping Act.  Id.  After the local district attorney 

dropped the charges, Kelly filed a § 1983 action against the individual officers and 

the town, alleging that the officers violated his First and Fourth Amendment rights 

when they arrested him.  Id.  The officers moved for summary judgment on 
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qualified immunity grounds,9 and the district court granted their motion, holding 

that the officer was entitled to qualified immunity on Kelly’s § 1983 claim.  Id. at 

252-53. 

The Third Circuit Court of Appeals affirmed the district court’s decision.  

Kelly, 622 F.3d at 253.  When analyzing whether Kelly had a clearly established 

First Amendment right to record the officer, the Third Circuit looked to its own 

decisions, as well as the decisions from other federal circuits and federal district 

courts.  Id. at 260.  In affirming the district court’s finding that there was no clearly 

established First Amendment right to videotape police officers performing their 

duties in public, the Third Circuit conducted an in-depth review of the following 

cases: Smith v. City of Cumming, 212 F.3d 1332 (11th Cir. 2000); Fordyce v. City 

of Seattle, 55 F.3d 436 (9th Cir. 1995); Demarest v. Athol/Orange Cmty. 

Television, Inc., 188 F.Supp.2d 82 (D.Mass. 2002); and Lambert v. Polk County, 

723 F.Supp. 128 (S.D. Iowa 1989).  Based on its review, the Third Circuit 

determined that, while those cases recognized a general right to record matters of 

public concern, they did so only in passing.  Id. at 261.  Further, the Court held that 

such a general right was “insufficiently analogous” to a right to videotape a police 

officer in the performance of his duties such that he would be on notice of a clearly 

                                                 
9  The town also moved for, and was granted, summary judgment, but as that is 
not relevant to the discussion of qualified immunity, the Officers do not address 
that portion of the decision. 
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established right.  Id. at 262.   

Noteworthy is that, in support of his assertion that he had a clearly 

established First Amendment right to record the Officers within his opposition to 

Defendants’ motion to dismiss, Glik relied on Smith, Fordyce, Demarest, and 

Lambert,10 the very cases that the Third Circuit examined and then dismissed as 

holding that there is a clearly established First Amendment right to videotape 

police officers in the performance of their duties.  The Third Circuit’s decision in 

Kelly provides compelling persuasive value as the facts are strikingly similar to the 

present case—a private citizen videotaping an on-duty police officer—and the 

Third Circuit conducted an exhaustive review of the cases cited and relied upon by 

Glik in support of his theory.  

Similarly, in Szymecki v. Houck, 353 Fed.Appx. 852 (4th Cir. 2009), the 

Fourth Circuit explicitly held that there is no clearly established First Amendment 

right to record police activity on public property.  The facts of that case are as 

                                                 
10  Glik also relied on Alliance to End Repression v. City of Chicago, 2000 U.S. 
Dist. LEXIS 6342 (N.D. Ill. May 8, 2000); Cornell v. Hudson, 733 F.Supp. 465 
(D.N.H. 1990); and Channel 10, Inc. v. Gunnarson, 337 F.Supp. 634 (D.Minn. 
1972) to support his theory that there is a First Amendment right to videotape the 
police.  AD 11-31. 
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follows. 11  On June 10, 2007 Szymecki, the Plaintiff, was using her cellular phone 

to record a police officer who was arresting her husband for carrying a handgun at 

a local festival.  AD 33.  The officer told Szymecki to put the phone away or that 

she would go to jail.  AD 33.  He then ordered her to leave the festival grounds, 

which she did.  AD 33.  Following the incident, Szymecki filed a § 1983 action 

against the officer alleging that he had violated her First Amendment right to 

videotape the actions of police officers.  AD 34. The district court granted 

summary judgment on the grounds that the officer was entitled to qualified 

immunity based on the absence of a clearly established First Amendment right to 

videotape police officers. AD 40.  Remarkably, the Fourth Circuit dispensed with 

oral arguments in affirming the district court’s decision.  Szymecki, 353 Fed.Appx. 

at 853.   

Finally, the Eleventh Circuit is the only other federal circuit that has 

addressed the issue of whether there is a clearly established First Amendment right 

to record police activity.  Smith, 212 F.3d at 1333.  In Smith, the plaintiff claimed 

that the defendant police officers violated his First Amendment right to videotape 

police activities.  Id.  The district court granted the officers’ motion for summary 

judgment and the Eleventh Circuit affirmed.  Id. In doing so, however, the Court 
                                                 
11  The Fourth Circuit did not include a description of the facts in its opinion.  
Therefore, in order to provide the Court with the pertinent factual background, the 
Officers refer to their addendum, which contains the unpublished district court 
opinion that the Fourth Circuit affirmed.  AD 32-40. 

 23

Case: 10-1764   Document: 00116146365   Page: 30    Date Filed: 12/13/2010    Entry ID: 5511228



did acknowledge a “First Amendment right subject to reasonable time, manner and 

place restrictions, to photograph or videotape police conduct.”  Id.  Nevertheless, 

the Court found that the officers did not violate Smith’s rights.  Id. 

As stated supra, the Third Circuit’s decision in Kelly considered and 

discussed the Smith decision at length.  Indeed, the Third Circuit correctly pointed 

out that “the Eleventh Circuit provided few details regarding the facts of the case, 

making it difficult to determine the context of the First Amendment right it 

recognized.”  Kelly, 622 F.3d at 260.12 

Moreover, while the Fourth Circuit did not discuss the Smith decision, the 

Szymecki Court did.  Specifically, it noted that while Smith may have found that 

“an individual might have a right to video record police conduct, subject to 

reasonable time, place, and manner restrictions, [that] does not mean that the Court 

found that this specific right was clearly established.”  AD 40. 

Thus, Glik’s reliance on Smith is unavailing.  To the extent that the Eleventh 

Circuit recognized a First Amendment right, the contours of the right were not 

sufficiently clear such that a reasonable official would understand that what he is 

doing violates that right.  Moreover, if the Third Circuit Court of Appeals could 

not glean from Smith the parameters of the declared First Amendment right, it 

                                                 
12  Indeed, not only does the Eleventh Circuit provide scant factual information, 
but there is no published district court opinion nor are the lower court filings and 
orders readily available on PACER. 
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would be unreasonable to expect a police officer to do so.  Wilson v. Layne, 562 

U.S. 603, 618 (1999) (officers not liable for choosing “wrong side” of federal 

circuit court split).  Furthermore, the fact that one federal circuit may recognize an 

ill-defined right does not mean that there is a consensus that such a right exists—

especially where there is a clear split in authority, as exists here.  See Savard v. 

Rhode Island, 338 F.3d 23, 32 (1st Cir. 2003) (constitutional right not clearly 

established where there is a split in authority).   

Given the split amongst the federal circuits that have addressed the issue and 

the Third and Fourth Circuit holdings that there is no clearly established First 

Amendment right to record police activities, it would be unreasonable to require 

the Officers to understand that such a right is clearly established.  Consequently, 

there can be no doubt that the Officers are entitled to qualified immunity on Glik’s 

First Amendment claim. 

ii. The Western District Of Pennsylvania And The Eastern District Of 
Louisiana Have Also Held That There Is No Clearly Established 
First Amendment Right To Record Police Activities. 

 
The absence of a clearly established First Amendment right to videotape 

police officers carrying out public duties is further recognized by several recent 

federal district court opinions involving similar factual scenarios in which an 

individual videotaped a police officer with a cell phone. 

In Matheny v. County of Allegheny, No. 09-1070, 2010 WL 1007859 

 25

Case: 10-1764   Document: 00116146365   Page: 32    Date Filed: 12/13/2010    Entry ID: 5511228



(W.D.Pa. March 16, 2010), the Court held that there was no clearly established 

First Amendment right to videotape or record police activity in the course of their 

official duties.  The facts of that case are nearly identical to the facts in this one.  

On April 29, 2009 Matheny, the plaintiff, used his cellular phone to record a 

conversation between the defendant police officer and a third party.  Id. at * 1.  The 

officer asked Matheny if he had recorded him and, more specifically, whether he 

had made both audio and visual recording of the incident.  Id.  When Matheny 

stated that he had, the officer arrested him for violating the Pennsylvania 

Wiretapping Act.  Id.  Matheny sued the police officer alleging that he violated his 

clearly established First Amendment right to record police activities.  Id. at *4.  In 

allowing the officer’s motion to dismiss on the basis of qualified immunity, the 

Court held that the right to videotape police activities was neither clearly 

established by controlling authority, nor was there a consensus of cases that would 

lead a reasonable officer to believe that the right was clearly established.  Id. at *5.    

Likewise, in Gravolet v. Tassin, No. 08-3646, 2009 WL 1565864 (E.D.La. 

June 2, 2009), the Court found that there was no clearly established right to 

videotape police officers.  In that case, Tassin, the defendant police officer, 

arrested Gravolet for drunk driving on May 26, 2007.  Id. at *1.  Angry about his 

arrest, Gravolet videotaped Tassin while on duty on three separate occasions the 

following month.  Id.  After Tassin noticed Gravolet videotaping her while 
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conducting a traffic stop, she arrested him for stalking.  Id.  Gravolet filed a § 1983 

suit, alleging that Tassin had violated his First Amendment right to videotape her.  

Id.  In allowing Tassin’s motion for summary judgment, the Court held that the 

right to videotape police activities was not clearly established in the Fifth Circuit 

and found that “given the uncertainty in the caselaw and the lack of guidance from 

the Fifth Circuit, this Court is unable to find as a matter of law that there was a 

‘clearly established right to videotape police officers’ at the time of the arrest under 

these circumstances.”  Id. at *4. 

The inclusion of these federal district court decisions within the legal 

landscape of Kelly and Szymecki further bolsters the Officers’ argument that 

Glik’s asserted right was not clearly established and as such, the Officers are 

entitled to qualified immunity. 

iii. The District Court Cases Relied Upon By Glik Are Not Analogous To 
His Case And Do Not Hold That There Is A Clearly Established Right 
To Record Police Activity. 

 
In opposition to the Officer’s motion to dismiss, Glik referenced the 

following district court cases that have recognized a general right to record matters 

of public interest: Demarest, supra page 22 (subject to time, place, and manner 

restrictions, there is a general First Amendment right to record matters of public 

concern); Alliance to End Repression v. City of Chicago, 2000 U.S. Dist. Lexis 

6342 (N.D. Ill. May 8, 2000) (photographing the police may be First Amendment 
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conduct); Connell v. Hudson, 733 F.Supp. 465 (D.N.H. 1990) (recognizing that, 

subject to reasonable restrictions, the media had a First Amendment right to gather 

news); Lambert, supra page 22 (dicta in parenthetical stating that there is a general 

right to “videotape events”); and Channel 10, Inc. supra page 24 (holding member 

of the media had First Amendment right of access to public places to gather news, 

write about, and photograph the events that occur in those places).  AD 11-31. 

As the Third Circuit held in Kelly, however, the general right to document 

matters of public concern is not sufficiently analogous to a right to videotape a 

police officer in the performance of his duties such that he would be on notice of a 

clearly established right.  622 F.3d at 262.  Although there may be a broad First 

Amendment right to document matters of public interest, the contours of that right 

have not been defined by the Supreme Court or any other federal circuit courts in 

such a way as to explicitly include videotaping police officers within that broader 

right. 

Furthermore, despite the Ninth Circuit’s decision in Fordyce and the handful 

of district court cases relied upon by Glik, the majority of federal circuit courts of 

appeal have held that there is no general right to videotape matters of public 

concern.  Compare Rice v. Kempker, 374 F.3d 674, 678 (8th Cir. 2004) (“neither 

the public nor the media has a First Amendment right to videotape, photograph, or 

make audio recordings of government proceedings that are by law open to the 
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public.”); and Whiteland Woods v. Township of West Whiteland, 193 F.3d 177, 

184 (3rd Cir.1999) (holding that public has no right to videotape planning 

commission meetings that were required to be public); and United States v. 

Kerley, 753 F.2d 617, 621 (7th Cir.1985) (holding that public has no right to 

videotape a trial even when the defendant wishes it to be videotaped); 

and Westmoreland v. Columbia Broadcasting System, Inc., 752 F.2d 16, 23 (2d 

Cir.1984) (“There is a long leap, however, between a public right under the First 

Amendment to attend trial and a public right under the First Amendment to see a 

given trial televised.”); with Fordyce, 55 F.3d at 439 (recognizing general First 

Amendment right to film matters of public concern).   

Moreover, the fact that the Massachusetts Wiretap Act proscribes 

audio/visual recordings that are done without the consent or knowledge of another, 

regardless of whether the person recorded is a public official carrying out her 

public duties, lends further credence that there is no clearly established First 

Amendment right to videotape police officers carrying out their public duties. 

Based on the wealth of federal circuit court of appeals’ decisions that 

hold, unequivocally, that there is no clearly established right to videotape matters 

of public concern, it would stretch the bounds of reason to suggest that there is a 

clearly established sub-right to specifically videotape police activity.  If there is no 

First Amendment right to videotape quintessential matters of public discourse, 
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such as Supreme Court arguments, criminal trials, or public meetings, then it must 

follow that there is no First Amendment right to videotape unassuming police 

officers engaged in an arrest.   

Based on the absence of a clearly established First Amendment right to 

record police officers in carrying out their public duties, the Officers are entitled to 

qualified immunity.  In the alternative, the Officers are entitled to qualified 

immunity on the grounds that if there is held to be such a clearly established 

constitutional right, the Officers were reasonably mistaken in their belief that their 

actions would not have violated that right. 

III. THE OFFICERS ARE ENTITLED TO QUALIFIED IMMUNITY 
ON GLIK’S CLAIM THAT THEY VIOLATED HIS FOURTH 
AMENDMENT RIGHTS. 

 
The Officers are also entitled to qualified immunity of Glik’s Fourth 

Amendment13 claim as a reasonable police officer in the Officers’ position would 

have believed that there was probable cause to arrest Glik for violating the 

Massachusetts Wiretap Act, Massachusetts General Laws, Chapter 272, Section 99 

(hereinafter referred to as the “M.G.L. c. 272, § 99”).  

Police officers are entitled to qualified immunity if an objectively reasonable 

                                                 
13  The Fourth Amendment protects “The right of the people to be secure in 
their persons, houses, papers, and effects, against unreasonable searches and 
seizures, shall not be violated, and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.” U.S. Const. amend., IV. 
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officer would have believed that there was probable cause to arrest a suspect for a 

criminal offense.  See Rivera v. Murphy, 979 F.2d 259, 262 (1st Cir. 1992).  

“Probable cause to arrest exists where the facts and circumstances within the police 

officer's knowledge and of which she had reasonably trustworthy information were 

sufficient to warrant a prudent person in believing that the arrestee had committed 

or was committing an offense.” Sheehy v. Town of Plymouth, 191 F.3d 15, 19 (1st 

Cir.1999).  This test “does not require the officers' conclusion to be ironclad, or 

even highly probable. Their conclusion that probable cause exists need only be 

reasonable.”  Id. (quoting Acosta v. Ames Dep't Stores, Inc., 386 F.3d 5, 11 (1st 

Cir.2004)).  The officers are therefore entitled to qualified immunity “so long as 

the presence of probable cause is at least arguable.”  Ricci v. Urso, 974 F.2d 5, 7 

(1st Cir.1992).  Consequently, police officers are protected by qualified immunity 

from reasonable mistakes as to whether probable cause exists.  Rivera v. Murphy, 

979 F.2d 259, 263 (1st Cir. 1992) (internal citation omitted). 

In this case, whether the Officers are entitled to qualified immunity requires 

an analysis of the cases interpreting M.G.L. c. 272, § 99, which provides, in 

relevant part: 

Except as otherwise specifically provided in this section 
any person who willfully commits an interception, 
attempts to commit an interception, or procures any other 
person to commit an interception or to attempt to commit 
an interception of any wire or oral communication shall 
be fined not more than ten thousand dollars, or 
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imprisoned in the state prison for not more than five 
years, or imprisoned in a jail or house of correction for 
not more than two and one half years, or both so fined 
and given one such imprisonment. 
 
The term “interception” means to secretly hear, secretly 
record, or aid another to secretly hear or secretly record 
the contents of any wire or oral communication through 
the use of any intercepting device by any person other 
than a person given prior authority by all parties to such 
communication; provided that it shall not constitute an 
interception for an investigative or law enforcement 
officer, as defined in this section, to record or transmit a 
wire or oral communication if the officer is a party to 
such communication or has been given prior 
authorization to record or transmit the communication by 
such a party and if recorded or transmitted in the course 
of an investigation of a designated offense as defined 
herein.  (emphasis added).    

 
The Massachusetts Supreme Judicial Court’s decision in Commonwealth v. 

Hyde, 750 N.E.2d 963 (Mass. 2001) provides guidance on what actions constitute 

a criminal violation of M.G.L. c. 272, § 99.  In that case Hyde, the criminal 

defendant, was pulled over by two Abington police officers for a routine traffic 

stop.  Id. at 964.  During the stop, and unbeknownst to the officers, Hyde had 

activated a hand-held tape recorder and recorded the entire encounter.  Id. at 965.  

The exchange between Hyde and the police officers became heated, but eventually 

the officers let Hyde go without a citation.  Id. Six days later, Hyde went to the 

Abington Police Department and filed a formal complaint for what he believed to 

be unprofessional treatment during the traffic stop.  Id.  To substantiate his 
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complaint, he produced the tape he had made during the stop.  Id.  As a result of 

the recording, Hyde was arrested and prosecuted on the grounds that he violated 

M.G.L. c. 272, § 99.  Id.  Hyde was tried and convicted by a jury.  Id.   

On appeal, the Supreme Judicial Court held that M.G.L. c. 272, § 99 

prohibited all secret recordings by members of the public, including recordings of 

police officers or other public officials interacting with members of the public, 

when made without their permission or knowledge.” Id. at 967.  (emphasis added).  

Because Hyde had recorded the police officers without their knowledge or 

permission, the Court determined that Hyde had indeed violated the statute.  Id.   

The Court also noted that had Hyde “simply informed the police of his 

intention to tape record the encounter, or even held the tape recorder in plain sight 

* * * his recording would not have been secret, and so would not have 

violated [M.]G.L. c. 272, § 99.”  Id. at 971.  In support of that statement, the Hyde 

Court cited and relied on its earlier decision in Commonwealth v. Jackson, which 

held that a recording is secret and violates M.G.L. c. 272, § 99 unless the party 

being recorded has “actual knowledge of the recording.”  349 N.E.2d 337, 340 

(Mass. 1974) (emphasis added).  See also Gouin v. Gouin, 249 F.Supp.2d 62, 79 

(D.Mass. 2003) aff’d 07-1604 (1st Cir. 2007) (recording police officers without 

their knowledge is a violation of M.G.L. c. 272, § 99).  Therefore, it is clear that a 

police officer has probable cause to arrest an individual for recording another 
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individual when (1) he has not received permission to do so, or (2) the person who 

is being recorded does not have actual knowledge of the recording.   

Based on the allegations made in the Complaint in this case, a reasonable 

police officer would think that there was probable cause to arrest Glik.  According 

to Glik, he did not take any steps, other than holding his phone away from his 

body, to alert the Officers that he was recording them.  JA 9.  Glik further admits 

that he recorded them from ten feet away while they were struggling with a 

criminal suspect.  JA 9.  Once the Officers had completed that arrest, one of the 

Officers approached Glik and stated, “I think you have taken enough pictures,” to 

which Glik responded, “I am recording this. I saw you punch him.”  JA 10.  One of 

the other Officers then asked if Glik’s phone was recording audio, to which Glik 

answered yes.  Based on that answer, Officer Savalis placed Glik under arrest.  JA 

10. 

It should be abundantly clear from these facts that Glik willfully made an 

audio recording of the Officers without their actual knowledge.  According to 

Glik’s own assertions, he stood quietly behind three police officers who were 

engaged in a difficult arrest.  JA 9.  Other than hold his cellular phone away from 

his body, Glik did nothing to inform the Officers of the recording.  JA 9.  Thus, 

Glik willfully recorded them without their knowledge in violation of M.G.L. c. 

272, § 99.   
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Like Hyde, Glik could have simply announced his intent to record, 

effectively placing the officers on notice of the recording, which would have made 

it lawful.  Instead, based on Glik’s actions, or lack thereof, and the use of a cellular 

phone with an unapparent recording feature, Officers initially thought he was 

photographing them.14  JA 10.  He was not placed under arrest at that point.  JA 10.   

Indeed, the Officers did not place Glik under arrest until after he told the Officers 

that he had been recording them.  JA 10.  Based on that exchange, there is no doubt 

that the Officers did not have actual knowledge of Glik’s audio recording until 

after he had completed it.  By that point, he had already violated M.G.L. c. 272, § 

99.   

Consequently, the Officers had probable cause to believe that Glik had 

violated M.G.L. c. 272, § 99.  Alternatively, the officers were reasonably mistaken 

as to believe they had probable cause to arrest Glik based on their belief that it was 

a violation of M.G.L. c. 272, § 99 to record them without their knowledge or 

consent.  In either circumstance, the Officers are entitled to qualified immunity. 

 

 
                                                 
14  Any contention that Glik’s recording was not a “willful interception,” as 
defined by M.G.L. c. 272, § 99, simply because Glik admitted to making the 
recording when asked by the Officers is inconsequential.   The Officers needed 
only probable cause to believe that Glik willfully recorded them without their 
knowledge or consent, they were not required to ascertain, with certainty, Glik’s 
specific intent in order to have probable cause to arrest. 
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A. Glik’s Suggested Interpretation Of M.G.L. c. 272, § 99 Would 
Render The Statute Meaningless. 

 
In his opposition to the Defendants-Appellants’ motion to dismiss, Glik 

claimed that he was not secretly recording the Officers because he was holding his 

cellular phone out in plain view.  AD 15.  According to Glik, “[o]penly holding up 

a machine that transmits oral communications is no different, for purposes of state 

wiretapping law, than openly holding up a machine that record[s] [sic].”  AD 18.  

Not only does this notion want for a single case in support, but it also cuts directly 

against the very foundation of the Massachusetts Wiretap Act—to prevent secret 

recordings with high-tech recording devices.  Hyde, 750 N.E.2d at 974 (noting 

Legislature’s remark that the “uncontrolled development and unrestricted use of 

modern electronic devices” posed grave dangers to the “privacy of all citizens of 

the commonwealth.”) (emphasis added). 

Glik attempts to hang his hat on the premise that his case is different than 

Hyde because unlike Hyde, who concealed his tape recorder, Glik held his 

recording device in plain view.  AD 15.  Glik’s recording, however, was akin to 

Hyde’s because in both cases the police officers were unaware of the fact that they 

were being recorded.   Where the cases diverge is the way in which Hyde could 

have avoided criminal liability, but Glik could not—by holding his recording 

device in plain view.  That is because holding a tape recorder, while sitting in the 

drivers’ seat of a car inches away from a police officer who is looking directly into 
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that car with a flashlight, is diametrically opposed to holding out a cellular phone 

(in 2007), while standing ten feet behind police officers whose attention is focused 

solely on struggling with a suspected drug dealer who is attempting to swallow a 

plastic bag of heroin in a crowded public park.  Quite simply, the “plain view” 

exception announced in Hyde presumes that whoever is being recorded will 

actually see the recording device which will in turn alert them to the fact he or she 

is being recorded.  To interpret the Hyde decision any other way would be absurd. 

Furthermore, the primary function of a tape recorder is to make audio 

recordings.  That is common knowledge, and has been since M.G.L. c. 272, § 99 

was written.  Hyde, 750 N.E.2d at 974 n.7 (stating hand-held tape recorders were 

commonly used in 1967 when M.G.L. c. 272 § 99 was drafted).  The primary 

function of a cellular phone, even in 2010, is undoubtedly to make phone calls.  

Obviously, nowadays, there are several other secondary functions that many 

cellular phones can perform—text messaging, video games, web surfing, emailing, 

visual phone calls, photography, video recording, audio recording, and audio/video 

recording, etc.   

Holding a cellular phone in plain view may indicate that the holder is 

making an audio recording, but there are countless other reasons that an individual 

may hold out a cell phone.  That person could be taking a photograph, searching 

for a cellular signal, reading text messages, making a video without sound, holding 
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up the phone to allow someone on the other end of the phone to see or hear 

something, straining to view the screen due to far-sightedness, and countless other 

possibilities. 

Glik avers that, despite the clear requirement of actual knowledge as set 

forth in Jackson and Hyde, that requiring subjective knowledge is an impracticable 

way to interpret M.G.L. c. 272 § 99.  AD 16-17.  That argument ignores the very 

purpose behind the statute’s origin—which was to prevent recordings that may 

occur in plain view, but in reality are clandestine.  Hyde, page 974, supra.  Glik 

refuses to acknowledge the fact that technology has advanced to such a degree in 

the past several decades that recording devices can be embedded in virtually 

anything – pens, glasses, watches, keychains, hats, etc.  Any single one of those 

items can be used to record someone, be in plain sight of that individual, and yet 

still be secret.    

Based on Glik’s suggested interpretation of M.G.L. c. 272, § 99, holding in 

plain view any device that can record is the same as holding in plain view a device 

that only records.  AD 18-19.  Moreover, it dispenses with any requirement that the 

person being recorded has to actually see the device and know of its recording 

feature.  As such, Glik argues that it is irrelevant whether a person has actual 

knowledge that he or she is being recorded.  In essence, this interpretation would 

eviscerate the protections of M.G.L. c. 272, § 99, as people would be able to record 
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others, without their actual knowledge, by utilizing a device with unapparent 

recording capabilities as long as that device remains in plain view.   

Certainly, despite Glik’s proffered interpretation of M.G.L. c. 272, § 99, he 

would not be agreeable to police officers utilizing such sophisticated recording 

devices, in plain view of course, with indistinct recording capabilities in their own 

investigations.  Under Glik’s interpretation, Massachusetts police officers would be 

able to record civilians with state of the art recording technology that can be held 

in plain view without alerting citizens of its recording capabilities and thus, avoid 

the warrant requirements of M.G.L. c. 272, § 99.15 

In sum, the proper interpretation of M.G.L. c. 272, § 99 is clear as set forth 

by Jackson, Hyde, and Gouin – it is a violation of that statute to make an audio 

recording of someone if that person does not have actual knowledge of the 

recording.  It is clear from the face of the Complaint that Officers did not have 

actual knowledge of the recording until after it had been made.  Consequently, the 

Officers had a reasonable basis to find probable cause, or at the very least were 

reasonably mistaken as to their finding of probable cause, to arrest Glik and are 

thus entitled to qualified immunity on Glik’s Fourth Amendment claim of false 

arrest. 
                                                 
15  M.G.L. c. 272, § 99 allows law enforcement officers to record others without 
their knowledge as long as they have reasonable suspicion that the individual they 
are recording is engaged in a designated offense with a nexus to organized crime.  
Under Glik’s suggested interpretation, this requirement would be obsolete.  

 39

Case: 10-1764   Document: 00116146365   Page: 46    Date Filed: 12/13/2010    Entry ID: 5511228



IV. GLIK’S MALICIOUS PROSECUTION CLAIM FAILS BECAUSE 
THE OFFICERS HAD PROBABLE CAUSE TO ARREST HIM 
FOR VIOLATING M.G.L. c. 272, § 99. 

 
Glik also failed to plead a viable state law malicious prosecution claim.  The 

elements of a common law cause of action for malicious prosecution are:  (1) the 

commencement or continuation of a criminal proceeding against the eventual 

plaintiff at the behest of the eventual defendants; (2) the termination of the 

proceedings in favor of the accused; (3) an absence of probable cause for the 

charges; and (4) actual malice.  Nieves v. McSweeney, 241 F.3d 46, 53 (1st Cir. 

2001) (citing Correllas v. Viveiros, 572 N.E.2d 7, 10 (Mass. 1991)); See also 

Santiago v. Fenton, 891 F.2d 373 (1st Cir. 1989); Foley v. Polaroid Corp., 508 

N.E.2d 72, 82-83 (Mass. 1987).  An essential element of Glik’s malicious 

prosecution claim, therefore, is that the Officers lacked probable cause to arrest 

him.  See Wynne v. Rosen, 464 N.E.2d 1348, 1350 ((Mass. 1984). 

As discussed supra, in Section III, the Officers had probable cause to bring a 

criminal proceeding against Glik and he is therefore unable to prove the essential 

element of his malicious prosecution claim. 
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CONCLUSION 
 

For the reasons stated within the above Argument, the Defendants-

Appellants, John Cunniffe, Peter Savalis, and Jerome Hall-Brewster respectfully 

request that this Court reverse the District Court’s denial of their Motion to 

Dismiss and enter judgment as a matter of law in their favor on the basis of 

qualified immunity. 

 
 

Respectfully submitted, 
DEFENDANTS, JOHN CUNNIFFE, 
PETER SAVALIS, and JEROME HALL-
BREWSTER 
By their attorneys: 

 
William F. Sinnott 
Corporation Counsel 

 
 
     /s/ Ian D. Prior    

Ian D. Prior, BBO No. 655704 
First Circuit Court of Appeals No. 1123736 
Lisa Skehill Maki, BBO No. 675344 
First Circuit Court of Appeals No. 1140641 
Assistant Corporation Counsel 
City of Boston Law Department 
Room 615, City Hall 
Boston, MA 02201 
(617) 635-4017 (Prior) 
(617) 635-4022 (Maki) 

 
Date  December 13, 2010 
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 1 UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF MASSACHUSETTS  

 2  
                                          Civil Action 

 3                                           No. 10-10150-WGY 
 

 4  
 

 5 * * * * * * * * * * * * * *  
SIMON GLIK,               * 

 6    * 
            Plaintiff,    *  

 7                           *  
v.                        *    MOTION HEARING  

 8                           *     
JOHN CUNNIFFE, et al.,    *  

 9    *     
            Defendants..  * 

10 * * * * * * * * * * * * * * 
 

11  
 

12             BEFORE:  The Honorable William G. Young, 
                         District Judge  

13  
 

14  
APPEARANCES:  

15  
LAW OFFICES OF HOWARD FRIEDMAN, P.C.     

16 (By David Milton, Esq. and Howard Friedman, Esq.)    
90 Canal Street, 5th Floor, Boston, Massachusetts 

17 02114-2022 
- and - 

18 SARAH R. WUNSCH, ESQ., American Civil 
Liberties Union of Massachusetts, 211 Congress 

19 Street, 3rd Floor, Boston, Massachusetts 02110,  
on behalf of the Plaintiff 

20  
CITY OF BOSTON LAW DEPARTMENT (By Lisa A. 

21 Skehill and Ian D. Prior, Assistant Corporation 
Counsel), One City Hall Plaza, Room 615, Boston, 

22 Massachusetts 02201, on behalf of the Defendants 
 

23  
                                    1 Courthouse Way 

24                                     Boston, Massachusetts 
 

25                                     June 8, 2010 
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 1 THE CLERK:  Calling Civil Action 10-10150, Glik v.

 2 Boston.

 3 THE COURT:  Would counsel identify themselves.

 4 MR. MILTON:  David Milton, Law Offices of Howard

 5 Friedman, for the plaintiff.

 6 MR. FRIEDMAN:  Howard Friedman for the plaintiff.

 7 MS. WUNSCH:  Sarah Wunsch for the plaintiff.

 8 MS. SKEHILL:  Lisa Skehill for the City of Boston,

 9 John Cunniffe, Jerome Hall-Brewster, and Peter Savalis.

10 MR. PRIOR:  Your Honor, Ian Prior for the

11 defendants.

12 THE COURT:  All right.  This is a motion to

13 dismiss.  I think where you come closest is on qualified

14 immunity because their allegations, I have to take these

15 allegations as true.

16 MS. SKEHILL:  Taking -- 

17 THE COURT:  Go ahead.

18 MS. SKEHILL:  Taking the plaintiff's allegations as

19 true, your Honor --

20 THE COURT:  Which I have to do.

21 MS. SKEHILL:  -- I think it shows, it demonstrates

22 that the plaintiff has no reasonable expectation to prove

23 that he was deprived of a constitutional right here.  Under

24 Commonwealth v. Jackson, an SJC decision, it stated that

25 nonsecret recordings, the only way that they can be
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 1 nonsecret is if the person being recorded has actual

 2 knowledge.

 3 Now, I stumbled upon this case last night and

 4 there's nothing that the plaintiff has pled in his complaint

 5 or that we believe that he would be able to prove that any

 6 of the people that he recorded had actual knowledge.

 7 THE COURT:  Well, they arrested him thinking that

 8 they were being recorded.

 9 MS. SKEHILL:  After a period of recording without

10 their actual knowledge.  Once he admitted that he was in

11 fact recording them he admitted that he had violated the

12 anti-wiretapping statute.  But prior to that they had no

13 actual knowledge whatsoever that he was recording them as

14 the facts in the complaint state as such.

15 THE COURT:  All right.  Now, suppose they get by

16 that.  We'll just assume they get by that.  What do you say

17 to qualified immunity?

18 MS. SKEHILL:  At the very least the defendants are

19 entitled to qualified immunity because there is no clearly

20 established right to openly record individuals without

21 either their consent or actual knowledge.

22 THE COURT:  Well, isn't that established here in

23 the First Circuit?

24 MS. SKEHILL:  I don't believe so.  

25 THE COURT:  There may be some --
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 1 MS. SKEHILL:  To openly record?  No, I don't

 2 believe it characterizes openly record.  In fact, the First

 3 Circuit just upheld a decision of the district court, Gouin

 4 v. Gouin, in 2005 that awarded the City of Boston damages in

 5 which a civil rights plaintiff tape recorded the officers

 6 while they were arresting him with a mini-handheld tape

 7 recorder that was held out in the open.  They thought

 8 initially that it was a cell phone and did not realize that

 9 it was a tape recorder until they got back to the booking

10 station, and they were awarded damages because they did not

11 know at the time that there was recording going on.  So, the

12 defendants were awarded damages on their counterclaim and

13 that decision was upheld by the First Circuit in 2007.

14 THE COURT:  All right, let's hear from the

15 plaintiffs.  What do you say to that?

16 MR. MILTON:  The First Circuit's opinion of Gouin

17 v. Gouin was not cited in the defendants' brief, nor in any

18 event is it apposite.  The cases that we cite, there's a

19 laundry list of cases including First Circuit and District

20 of Massachusetts, Massachusetts cases upholding a First

21 Amendment right to record matters of public concern in a

22 public place where you have the right to be in as long as

23 you're doing so unobtrusively and in a nondisruptive manner.

24 So I think that -- 

25 THE COURT:  So in effect, in effect, I have to
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 1 declare the state statute unconstitutional as applied?

 2 MR. MILTON:  No, your Honor, because the state

 3 statute does not apply.  And that --

 4 THE COURT:  And why not?

 5 MR. MILTON:  And that is crystal clear from the

 6 Commonwealth v. Hyde decision which held that the state

 7 statute reaches secret recording of police officers, but in

 8 explaining that holding the SJC said the outcome would have

 9 been different and there would not have been a violation of

10 the statute had Michael Hyde held the recording device in

11 plain sight.  Had he done so, the SJC said, the recording

12 would not have been secret.  And Simon Glik did exactly what

13 the SJC had ruled six years earlier was permitted, he held

14 his recording device in plain sight.  And he did not --

15 nothing he did was secret.

16 And if I can address the issue of actual knowledge.

17 The SJC has made clear both in Hyde and in the Rivera case

18 from 2005 that actual knowledge can be -- actual knowledge

19 is not the standard.  The standard is whether or not the

20 recording is done secretly.  In the Rivera case four

21 justices of the SJC said that a surveillance camera in a

22 convenience store that is recording audio and video is not a

23 violation of the wiretap statute regardless of whether the,

24 in this case the gun robber holding up a convenience store

25 is aware, regardless of whether he has actual knowledge,
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 1 that this video camera in plain sight is recording him. 

 2 THE COURT:  Let me ask counsel for the city.  Have

 3 you got this case that's not in your brief?

 4 MS. SKEHILL:  I'm sorry, the Commonwealth v.

 5 Jackson case?  Yes.

 6 THE COURT:  Well, that and the other --

 7 MS. SKEHILL:  The Gouin v. Gouin case.  I have them

 8 both.  

 9 THE COURT:  The Gouin case.  May I see them.

10 MS. SKEHILL:  Yes.

11 (Pause in proceedings.) 

12 THE COURT:  Well, this Gouin case is simply the

13 orders of the magistrate judge, it doesn't give you the

14 factual recitation.  Where is --

15 MS. SKEHILL:  I gave you a copy of the motion for

16 summary judgment.

17 THE COURT:  Yes.  Where is the --

18 MS. SKEHILL:  I have the First Circuit docket.

19 THE COURT:  The First Circuit docket?

20 MS. SKEHILL:  Upholding the decision of the

21 magistrate judge's allowance of the defendant's motion for

22 summary judgment.

23 MR. MILTON:  Neither of these were cited in the

24 brief and we would like a copy.

25 THE COURT:  I understand that but I -- well, I have
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 1 no way to reason from these cases, or from Gouin anyway,

 2 because I have no, I have no framework.

 3 MS. SKEHILL:  I apologize, your Honor.  I just

 4 discovered them yesterday.  

 5 THE COURT:  Oh, I appreciate that.  I appreciate

 6 that.  

 7 It seems to me at least with respect to a motion to

 8 dismiss that the plaintiff has the better of it here.  And

 9 it also seems to me that in the First Circuit, not

10 nationwide, in the First Circuit this right, this First

11 Amendment right publicly to record the activities of police

12 officers on public business is established.

13 MS. SKEHILL:  Your Honor, if I may, the cases cited

14 by the plaintiff are narrowly stated as videotaping or

15 photographing.  There's nothing that has been expanded to

16 say that there's established First Amendment right to record

17 the oral communications of others.

18 Now, his cite to Commonwealth v. Hyde, when the SJC

19 says that he could have held it out in plain sight, I think

20 what they were trying to say is holding it out in plain

21 sight when police officers are looking into a car and

22 there's just one person sitting in the driver's seat and he

23 holds out a tape recorder, it would have given them actual

24 knowledge that they were being taped.

25 THE COURT:  I don't think actual knowledge is --
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 1 they're presumed to know if someone is holding the device

 2 out.  The motion to dismiss is denied.

 3 Now, we need to figure out when the case is going

 4 to go to trial, and I'll give you two weeks to file a joint

 5 proposed case management schedule.

 6 When do you want to go to trial?  Plaintiff? 

 7 MR. MILTON:  One year.

 8 THE COURT:  That will take us to June 2011.

 9 Satisfactory to the city?

10 MS. SKEHILL:  Yes, your Honor.

11 THE COURT:  All right.  It's on the running trial

12 list, June 2011, and two weeks to file a joint proposed case

13 management schedule.

14 MR. MILTON:  Thank you, your Honor.

15 THE COURT:  That's the order.  

16 (Whereupon the matter concluded.) 

17

18

19

20

21

22

23

24

25
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