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IN THE COMMONWEALTH COURT 01<' PENNSYLVANIA 

Prison Legal News, 

Petitioner 

v. No. 

PCIUlsyivania Department of Correct ions, 

Respondent 

PA Office Of Open Records 
Docket No. AP 2009-0174 

PETITION FOR REVIICW OF FINAL DEU:RMINATION OF STATE AGENCY 

1. This petition for review is fi led pursuant to Pennsylvania's Right to Know Law 

(RTKL), 65 I'.S. § 67.1301, which provides: 

Within 30 days of the mailing date of the final determination of the 
appeals officer relating to a decision of a Commonwealth agency, a 
legislative agency or a judicial agency issued under section 
llOJ(b) [FN 1] or the date a request for access is deemed denied, a 
requester or the agency may fil e a petition for review or other 
document as might be required by rule of CQUli with the 
Commonwealth Court. The decision of the COUlt shall contain 
find ings of fact and conclusions of law based upon the evidence as 
a whole. The decision shall clearly and concisely explain the 
rationale for the decision. 

2. On February 6, 2009, Petitioner Prison Legal News (PLN) submitted aRTKL 

request to Respondent Pennsylvania Department of Corrections (DOC) 

seeking the production of publ ic records that detailed claims, settlements or 

verdicts of over $1000 against the DOC, its employees, agents or faci lities. 



3. In addition to defining the scope of records requested, the PLN's letter 

requested that the records be provided in electronic format, and that the DOC 

waive any reproduction fees because the document request is in the public 

interest. 

4. On February 17,2009, the DOC responded to PLN's request in writing. The 

DOC's letter stated that PLN's request " implicates a rough estimate of at least 

35,000 pages of materials" and demanded prepayment of$8,750.00 prior to 

processing the request. The DOC made that estimate, however, wi thout 

detennining that the supposed 35,000 pages were actually subject to 

produetion - or, indeed, Witllout making any determination about what it 

would produce. 

5. By separate letter dated f ebruary 27, 2009 (after further correspondence from 

PLN), the DOC stated that it was denying PLN's request for a fcc waiver, 

PLN's request for production of documents in electronic form, and PLN's 

request for production of a spreadsheet or other compilation of the information 

sought. The DOC stated that the documents were not maintained in electronic 

form, nor did a compilation of the information exist. The DOC did not provide 

any reason for its denial ofa fee waiver. The DOC's february 27 letter also 

notified PLN of its right to appeal the DOC's decis ion to the PelUlsylvania 

Office of Open Records within 15 days. 



6. PLN timely appealed to the Office of Open Records (OOR) on March 7. In its 

appeal, PLN noted that the DOC had not objected to tlle public nature of the 

documents sought. Therefore, PLN objected to (1) the DOC's estimate of the 

number of records sought; (2) the size of tlle fec request from DOC, including 

the imposition ofa $0.25 per page fee; (3) the DOC's denial ofPLN's request 

for a fee waiver; and (4) the DOC's refusal to provide the records in electronic 

forl11 . As part of this last objection, PLN noted that the DOC had not 

considered the possibility of any alternative means of converting the records 

into electronic fonnat, such as allowing a representative of PLN to scan the 

records using private equipment. 

7. In its response to PLN's appeal letter, the DOC claimed, for the fi rst time, that 

the DOC had not yet determined whether the information requested by PLN 

was subjcct to production and reserved the right to deny PLN the documents 

requested. 

8. On April 13, 2009, the OOR issued a Final Determination, Docket no. AP 

2009-174, in which it denied PLN's appeal with respect to the waiver of fees, 

lhe DOC's fees, including its lise of a $0.25 per page copying fcc, and the 

DOC's refusal to provide the documents in question in electronic format. The 

OOR did not hold a hearing and accepted the DOC's assertions without 

question, providing no more findings nor reasoning than the DOC had 

provided for these decisions. fn particular, the OOR upheld the DOC's 

demand for fees despite the DOC's reservation of Ow right to later demand 

production of the documents that fanned the basis of the fee demand. The 



Pinal Determination did disallow retrieval costs that the DOC first advanced 

during the appea l, and stated that ifPLN were willing to provide its own 

scanning equipment, the DOC must a llow that and produce the documents for 

sCaJming within 30 days. That final Determination is attached hercto. 

9. On May 5, the DOC filed a "Motion tor Reconsideration" with the OOR, 

arguing that tIle OOR could not order production of the records because DOC 

had never determined the extent to wJlich it would grant or deny the request for 

records. 

10. On May 8, 2009 - more than 90 days after receiving PLN's in itial request ­

the DOC sent PLN a letter stating that it would deny PLN's request with 

respect to large numbers of documents. The DOC subsequently notified the 

OOR about its partial denial of PLN's records request. 

I I. PLN asks this Court to review the determinations below and hold that they are 

inconsistent with the DOC's obligations under the RTKL because the DOC's 

estimate of the number of records sought is umeasonable and inconsistent with 

law; the fees requested by the DOC are unreasonable and inconsistent with 

law; the DOC's denial of PLN's request for a fee waivcr is unreasonable and 

inconsistent with law; and the DOC's refusal to provide the records in 

electronic [ol'm is unreasonable and inconsistent with law. 

12. In addition, PLN asks this Court to find tllat the determinations below violate 

Pennsylvania law and PLN's rights under the Constitutions of the United 

States of America and the Commonwealth of Pennsylvania in that they permit 



the DOC to assess fees and deny fcc waivers without adequate findings or 

reasons for its action and with no limitations on the DOC's discretion. 

Moreover, the OOR's findings of fact with regard to the DOC's assessment of 

fees, refusal to provide docllments in electronic form and refusnJ to grant a fee 

waiver are not supported by substantial evidence. 

13. Wherefore, lletitioner requests that this Court review the determinations below 

and hold that the DOC has acted unreasonably and illegally, Petitioner asks 

this Court to order that the DOC produce the documents requested in full, 

either electronically or without fee. and grant such other relief as appropriate, 

including a reasonable attorney fcc. 

Dated: May 13,2009. 

Respectfully submitted, 

, 
Mar~ atherine Rap 
IdcJl1fication No, ?l lO? 
AMERlCAN CIVIL LIBERTIES UNION 
P.O. Box 40008 
Philadelphia, PA 19106 
voicc (2 I 5) 592-15 I 3 
fax (21 5) 592-1343 



VERIFICATION 

1, Mary Catherine Roper, verify that the facts set forth in the foregoing petition arc true 

and correct to the best of my knowledge and belief. r understand that my statements arc 

made subject to the pena lties afPa. Const. Stat § 4904, which relates to unsworn 

fa lsification to authorities. 

Dated: May 13,2009. 
atherine Rope 



CERTIFICATE OF SERVICE 

I, Mary Catherine Roper, hereby certify that on this date I served a copy of the foregoing 
Petition for Review upon the following person by fi rst class mail, which service satisfies 
the requirements o[ Pa. R.AP. 121: 

Andrew J. filkosky, Agency Open Records Officer 
Pennsylvania Department of Corrections 
Right-ta-Know Law Office 
55 Utley Drive 
Camp Hill, PA 17011-8028 

Tcny Mutchler, Executive Director 
Office of Open Records 
Commonwealth Ke~stone Building 
400 North Street, 411 Floor 
Harrisburg, PA 17 120 

Dated: May 13,2009. 
Mary C lcrine Roper 
Idcnti cation No. 71 107 
AMERICAN CIV IL LIBERTIES UNION 
P.O. Box 40008 
Philadelphia, PA 19106 
voice (215) 592- 1513 
fax (2 15) 592-1 343 



IN THE MATTER OF: 

PAUL WRIGHT, 
Complaina.t 

v. 

DEPARTMENT OF 
CORRECTIONS, 
Respondenl 

pennsyLvania 

FINAL DETERMINATION 

Docllel No: AP 2009·0174 

: 

INTRODUCTION 

Mr. Paul Wright, on behalf of Prison Legal News, flIed a right-to~know request 

with the Department of Corrections (UDOC"), pursuant to the Right to Know Law 

("RTKL"), 65 P.S. §67.IOI, e/. seq,. Mr. Wright sought details about claims and 

settlements in the amount of$I ,OOO or greater for the period of January 1,2001 through 

December 31, 2008. The DOC granted Mr. Wright's RTK request, and required 

prepayment as the cost of copies exceeded $100.00. Mr. Wright objected to the cost and 

timely appealed to the Omce of Open Records ("OOR"). 

For the reasons set forth below, the appeal is granted in part and denied in part. 



FACTUAL BACKGROUND 

On February 6, 2009, Mr. Wright mailed a RTK request to the DOC seeking the 

following: 

Public records containing details about any claims, settlements or verdicts 
against State of Pennsylvania for $1000,00 or more involving the 
Department of Corrections (DOC), its employees or agents, or any of its 
facilities. For each payment made. please include a copy of the tort claim 
or complaint, or any other document that discloses the facts underlying the 
incident leading to the settlement or verdict. Also, include any settlement 
agreement, general release, verdict or court order obligating the county to 
pay the claimant or plaintiff. Finally, please include a copy of the check 
paid to the claimant or plaintiff. The time period for the above request is 
from January 1, 2001 through December 31,2008. 

Mr. Wright requested the DOC to provide the documents electronically and requested a 

waiver of fees "as the information being sought will further the advancement of public 

understanding of DOC operations. Prison Legal News is a non~proftt media entity 

reporting on criminal justice news and issues. 

Andrew Fi lkosky, Agency Open Records Officer for the DOC responded on 

February 17, 2009 who stated as follows : 

Your request requires prepayment in order to be processed. The 
Department requires prepayment before providing access when the 
estimated cost to fulfi ll a request exceeds $100. 65 P.S. §67.J307(h). 
DOC estimated cost of fu lfi lling your request is $8,750.00 ($.25 per page). 

Mr. Filkosky stated that upon payment, the DOC would process the request further and 

either bill him for the difference if the actual amount exceeded the estimate or refund him 

if the opposite were true. 

On February 20, 2009, Mr. Wright wrote to Mr, Filkosky again asking that he 

reconsider the requirement of prepayment in light of Prison Legal News v. Lappin. 436 

F.Supp. 2d 17 (D.D.C. 2006). He states that his request for prOduction in an electronic 
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fonnat was not addressed and would reduce the quoted cost. Finally. he asked that DOC 

prepare a spreadsheet listing all claims and verdicts paid during the time period in his 

request "so that I may further narrow my request for documents." 

Mr. Filkosky responded on February 27. 2009 and stated that the requested 

records do not exist in electronic format and cited language in the RTKL that relieves 

agencies of any responsibi lity to create records, 65 P.S. §67.705. The response was the 

s.amc for the requested spreadsheet as it is not a record the DOC maintains. Mr. Wright's 

request for a fee waiver was denied. 

Mr. Wright timely appealed to the OOR. He challenges the estimate. although 

this is based only upon his belief that the records could not be as voluminous as the DOC 

reponed. He argues that the cost is not reasonable as required by the RTKL. that he 

should receive a waiver of fees and cites the RTKL stating that records should be 

provided in the medium requested "if the public record exists in that medium." He 

further states that Mr. Filkosky did not a llow for any alternative means of converting the 

records into electronic fo rmat "such as sending a representative of PLN to the location 

where the records are kept to identifY the records responsive to our request for copying or 

we could bring our own portable scanner if need be." 

Theron R. Perez, Esquire, Assistant Counsel to the DOC responded to the appeal 

on beha lf of DOe. She argues that the request for prepayment was proper in accordance 

with section 67.1307 which «allows agencies to assess an estimated prepayment charge if 

the fees are expected to exceed $100 ... This spares agencies from the burden of 

compiling actual documents pursuant to a voluminous request only to have the requester 
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withdraw the request once they realize the expense," In response to Mr. Wright's 

challenge regarding the estimate, she writes: 

" ... the Department litigates in a variety of forums on a variety of issues including 
different types of employment claims, inmate claims, contract claims and 
adm inistrative compliance issues. Without ind ividually reviewing each case, it is 
impossible to know the actual number of pages for each complaint and sett lement 
agreement or judgment. Nonetheless, it is conservatively estimated that the 
Department must pay $ 1000.00 or more as a result of a settlement agreement, 
judic ial decree or order on approximately 175 cases per year. Mr. Wright has 
requested that the Department produce the sett lement agreement or judicial 
determination, the complaint and the cancelled check for any such case over a 
period of8 years. On its face. the request ostensibly implicates 1400 cases ... the 
Agency Open Records Officer consulted with appropriate staff to provide a good 
faith estimate in this matter. It is est imated that the settlement agreements are 
generally about 10 pages in length. Complaints for each case are estimated to be 
an average of about 15 pages each. Accordingly, it is estimated that each case 
would encompass about 25 pages of material. By plugging in these numbers, the 
Department estimated that Mr. Wright's request implicates about 35,000 pages of 
material (8 years X 175 cases X 25 pages = 35,000). This does not even take into 
account the request for the cancelled check." 

Ms. Perez reports that she discovered after receiving this appeal that cancelled checks are 

not in the possession of tile DOC and reside in the Department of Treasury and provides 

infonnation on where to submit a request. The DOC states that, in addition to the fees 

quoted above, there is an estimated cost of$6636.00 for the DOC to be able to access the 

tiles from its third.party contracted archive vendor and handling charges of$1044. In 

support thereof, she submitted a pricing schedule from Iron Mountain, a storage 

company. This was raised for the first time in response to Mr. Wright's appeal and never 

mentioned until he proposed bringing a copier to perfonn his own duplication of records. 

Regarding the fee waiver, the DOC argues that there is no obligation to do so and 

the RTKL a llows agencies discretion. Perez affirms Mr. Filkosky's statement that the 

records requested are not available in electronic format. 
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The DOC is amenable to Mr. Wright's suggest ion of sending a representative to 

identify responsive records and use of a private copier or scanner, but points out that it 

could take weeks. It proposes the fo llowing: «If Mr. Wright is willing to commit in 

writing to this undertaking, the Department asks for thirty days to compile respons ive 

records, as well as for the provision of archiva l fees .. . " 

LEGAL ANALYSIS 

Pursuant to sect ion 67.503(a), the OOR is authorized to hear appeals for all 

Commonwealth and local agencies. 65 P.S. §67.503(a). The DOC is a Commonwealth 

agency subject to the RTKL. 65 P.S. §67.301. There is no argument regarding the status 

of the records requested IlS publ ic records. 

I. The DOC is not Required to Waive Copying Costs 

Mr. Wright cited a federal case interpreting the Freedom of lnfonnation Act 

("FOIA") as the basis for his contention that the DOC should waive copy fees. However, 

FOIA has language quite different from the RTKL: "Documents shall be furnished 

without any charge or at a charge reduced below the fees established under clause (ji) if 

disclosure of the intormation is in the public interest because it is likely to contribute 

significantly to public understanding of the opemtions or activities of the government and 

is not primarily in the commercial interest of the requester," 5 USCS § 552(4)(a)(iii) 

(emphasis added). The RTKL is permissive: "[aJn agency may waive the fees for 

duplicat ion ofa record ... • 65 P.S. 67.1307(f) (emphasis added). In Prison Legal News v. 

Lappin, 436 F.Supp. 2d 17 (D.D.C. 2006), cited by Mr. Wright, the Court considered 

only the language ofFOIA, which is inapplicable here. 

5 



2. Twenty-five Cents Per Page is Reasonab le 

The DOC has established the number, type and volume of claims, litigation and 

sett lements that it estimates are responsive to Mr. Wright's request. It charges $.25 per 

page, as establ ished by the OOR in its published fee schedule. Mr. Wright's issue with 

the estimate is the number of pages and not the per page charge, although he does seck 

waiver of costs as set forth above. The estimate provided by DOC is reasonable given 

the number of cases it processes each year and the typica l length of the documents 

requested. 

3. Records not Avai lable Electronically are not Required to be Converted 

The DOC contends that ..... the records encompassed by Mr. Wright's request are 

arch ived in paper format.. .. If, in the course of processing this request, any respons ive 

documents are found in an electronic format, they will be produced in accordance with 

the requester's preference. However, as a general matter, the requested records are 

avai lable only in paper Fonnat and wi ll be produced in that Fonnat. 65 P.S. 67.701(a) ("A 

record being provided to a requester shall be provided in the medium requested if it exists 

in that medium; otherwise. it sha ll be provided in the medium in which it ex ists"). The 

DOC has complied with the requirements of the RTKL. 

4. Archive and Handling Charges are not Pemlissible 

The DOC est imates $6636.00 for "access" to files from its archive vendor and 

"handling charges" 0[$ 1044 and submitted a pricing schedule fr9m Iron Mounta in, a 

storage company. It does not more fu lly define hand ling charges. DOC claims thi s 

surcharge as necessari ly incurred cost, but was not mentioned in its original response to 

Mr. Wright. DOC submitted a "Records Management Program Pricing Schedule" from 
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Iron Mountain that has a menu of services including "temporary removal of items from or 

return of items to storage." Retrieval service may be "reb"JUlar" or "rush" and the charges 

are by the cubic foot. 

It is the view of the Office of Open Records that this is not a proper charge to pass 

along to a requester in accordance with the RTLK, which specifies and enumerates the 

types offees that may be charged and states clearly that, "[e)xcept as otherwise provided 

by statute, no other fees may be imposed Wlless the agency necessarily incws costs for 

complying with the request, and such fees must be reasonable." The search and retrieval 

argument has previously and soundly addressed by Pennsylvania courts. In York 

Newspapers,lnc. v. City of York, 826 A.2d 41 (pa. Cmwlth. 2003), the Court detennined 

that it is not proper to charge overtime for an employee to search and retrieve documents. 

York Newspapers, fnc. v. City of York, 826 A.2d 41 (Pa. Cmwlth. 2003). Similarly so, it 

is therefore not appropriate to levy those fees, paying a third party for the same services. 

To do so. would circwnvent the purpose of the RTKL and limit public access. Although 

York was decided under the previous RTKL, the new law is even more precise with 

respect to permissible charges. 

5. The DOC Must Permit Inspection and Copying 

The RTKL states: "Unless otherwise provided by law, a public record, legislative 

record or financial record shall be accessible for inspection and dupHcation in accordance 

with this act, 67 P.S. §701 (emphasis added). There is no requirement that Mr. Wright 

agree to incur an expense for archived documents when they are required to be accessible 

for inspection and copying. As previously decided by OOR Zubey-Deparlmenl of 

Environmental Protection, AP 2009-0 141, the OOR detennined that an agency does have 
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an obligation under this law to photocopy and mail public records, However, here, the 

parties agreed that Mr. Wright would be pennitted to bring his own copier or scanner. 

and therefore DOC must honor that agreement. Additionally. as outlined above. DOC 

cannot charge him for search and retrieval of documents, a fee not pennitted by the 

RTKL or approved by the OOR, which holds the authority pursuant to the statute to set 

fees. 

CONCLUSION 

For the foregoing reasons. this appeal is denied in part and granted in part. The 

DOC shall provide Mr. Wright with access to the requested documents within 30 days 

and permit him to make copies using his own equipment. If Mr. Wright decides not to 

proceed in this manner, the estimated copying charges are reasonable and the DOC is 

pennitted to require prepayment. The DOC is not required to waive its copying costs. 

nor is it required to convert paper documents into electronic records, 

The parties are advised that this is a final determination. Within thirty (30) days 

of the mailing date of 1his determination) it may be appealed to the Commonwealth Court 

of Pennsylvania, In the event of an appeal for judicial review. all parties must be served 

with notice of the appeal. The Office of OpeD Records shall be served notice in 

accordance with Section 130land have an opportunity to respond to any appeal for 

judicial review. 

The parties are advised that this Final Determination wi ll be posted on the Office 

orOpen Records website at: http;//openrecords.state.pa.us 
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FINAL DETERMINATION ISSUED ON: April 13,2009 

APPEALS OFFICER 
Dena Lefkowitz, Esq. 
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