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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PHILLIP LETTEN, et al.,

Plaintiffs,
Case No. 10-cv-12182
VS.
Hon. Avern Cohn

SCOTT HALL, et al.,

Defendants.
/
Daniel S. Korobkin (P72842) Jane Kent-Mills (P38251)
Michael J. Steinberg (P43085) City of Detroit Law Department
Kary L. Moss (P49759) 1650 First National Building
American Civil Liberties Union Fund 660 Woodward Ave.
of Michigan Detroit, MI 48226
2966 Woodward Ave. (313) 237-5060
Detroit, MI 48201 millj@law.ci.detroit.mi.us
(313) 578-6824
dkorobkin@aclumich.org Attorney for Defendants
msteinberg@aclumich.org
Attorneys for Plaintiffs
/

PLAINTIFFS’ MOTION TO ENFORCE SETTLEMENT AGREEMENT,
IMPOSE SANCTIONS, AND AWARD ATTORNEY’S FEES

Plaintiffs hereby move for enforcement of their settlement agreement. This case was
settled over eight months ago, subject only to approval by city council. City council approved
the settlement over three months ago. Plaintiffs’ counsel have repeatedly implored defendants to
carry out their obligations under the settlement agreement, to no avail. Plaintiffs therefore
request the following immediate relief:

1. Enforcement of the settlement agreement by an order for specific performance.

2. Sanctions for the extraordinary delay caused by defendants.

3. Attorney’s fees for having to bring this motion.
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Local Rule 7.1(a) requires plaintiff to ascertain whether this motion will be opposed.
Plaintiffs’ counsel telephoned defendants’ counsel on December 5, 2011, to explain the nature of
this motion and its legal basis. Defendants’ counsel did not answer, and her voicemail system
was full such that no message could be left. Plaintiffs’ counsel therefore sent defense counsel a
letter by fax and email explaining the nature of this motion and its legal basis. Plaintiffs’ counsel
requested but did not obtain concurrence in the relief sought.

A supporting brief and evidentiary material accompany this motion.

Respectfully submitted,

/s/ Daniel S. Korobkin

Daniel S. Korobkin (P72842)

Michael J. Steinberg (P43085)

Kary L. Moss (P49759)

American Civil Liberties Union Fund
of Michigan

2966 Woodward Avenue

Detroit, Michigan 48201

(313) 578-6824

dkorobkin@aclumich.org

msteinberg@aclumich.org

Dated: December 6, 2011
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PHILLIP LETTEN, et al.,

Plaintiffs,
Case No. 10-cv-12182
VS.
Hon. Avern Cohn
SCOTT HALL, et al.,

Defendants.
/
Daniel S. Korobkin (P72842) Jane Kent-Mills (P38251)
Michael J. Steinberg (P43085) City of Detroit Law Department
Kary L. Moss (P49759) 1650 First National Building
American Civil Liberties Union Fund 660 Woodward Ave.
of Michigan Detroit, MI 48226
2966 Woodward Ave. (313) 237-5060
Detroit, MI 48201 millj@law.ci.detroit.mi.us
(313) 578-6824
dkorobkin@aclumich.org Attorney for Defendants

msteinberg@aclumich.org

Attorneys for Plaintiffs

BRIEF IN SUPPORT OF PLAINTIFFS’ MOTION TO ENFORCE SETTLEMENT
AGREEMENT, IMPOSE SANCTIONS, AND AWARD ATTORNEY’S FEES
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INTRODUCTION

Soon after this case began in June 2010, there were promising signs of an impressive
settlement. Then-deputy city attorney Saul Green and corporation counsel Krystal Crittendon,
along with defense counsel of record Jane Mills, met with plaintiffs’ attorneys and agreed that
the parties would negotiate a comprehensive settlement that would include revised city policies,
police training, and a monetary payment. Negotiations continued over the next several months,
and by this spring the parties had reached agreement on all material terms of settlement. Several
more months elapsed while plaintiffs waited for city council to approve the settlement. City
council finally did so on September 6, 2011.

Unfortunately, plaintiffs’ subsequent efforts to bring this case to a swift resolution have
been met with extraordinary periods of silence and inaction by the city. Plaintiffs have signed all
necessary releases and other paperwork required by the city as a condition of settlement. The
parties’ agreement now requires the city to do two things. First, it must implement the police
policy and training requirements enumerated in the settlement agreement. Second, it must pay
plaintiffs and their counsel $20,000 as agreed to in the settlement agreement. The city has failed
to carry out these obligations for several months with no explanation or excuse.

Consequently, plaintiffs have little choice but to request the following immediate relief.
First, this court should enforce the settlement agreement by an order of specific performance so
that this case may be closed. Second, the court should impose sanctions for the extraordinary
delay. Third, the court should award plaintiffs attorney’s fees for having to bring this motion.

FACTS

This motion is based on the following facts:
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1. OnJune 2, 2010, this case began as two separate civil actions alleging police
misconduct in violation of 42 U.S.C. § 1983 and the First, Fourth, and Fourteenth Amendments.
(Korobkin Declaration, 4 3.) The two cases were later consolidated under a single docket
number and judge, Case No. 2:10-cv-12182-AC. (/d.; Dkt. ## 13-14.)

2. On August 9, 2010, plaintiffs’ counsel met with then-deputy mayor Saul Green,
corporation counsel Krystal Crittendon, and defense counsel Jane Mills. The parties agreed that
instead of litigating the individual disputes, they would focus on revising the city’s policies and
implementing new police training regarding retaliation, citizen complaints, leafleting on a public
sidewalk, and loitering. (Korobkin Declaration, q 4.)

3. Between September 2010 and February 2011, attorneys for both sides (along with a
representative of the Detroit police department) negotiated a comprehensive written settlement
agreement on police policies, training, and monetary compensation to plaintiffs and their
attorneys. (Id., 9 5.)

4. On February 10, 2011, the parties’ attorneys met with Judge Cohn at a status
conference and reported that agreement had been reached regarding police policies and training,
but that they had not yet reached a final agreement on monetary compensation. (/d., § 6.)

5. On March 29, 2011, the parties’ attorneys met with Judge Cohn at a status
conference and reported that agreement had been reached regarding monetary compensation, but
that they had not yet reached a final agreement as to whether the court would retain jurisdiction
over the settlement agreement after the case was dismissed. (/d., Y 8.)

6.  Also on March 29, 2011, the parties’ attorneys reviewed the written settlement

agreement line by line and finalized every part of the agreement with the exception of the term
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that would provide for the court to retain jurisdiction. (/d., 4 9-10 and Exhibit A, with
annotations in the handwriting of defense attorney Jane Mills.)

7. On April 5, 2011, the parties’ attorneys conferred by telephone and agreed that the
court would not retain jurisdiction after the case was dismissed. They further agreed that the
settlement was complete and ready for submission to city council for approval on or before April
8,2011. Defense counsel stated to plaintiffs’ counsel that she would sign the settlement
agreement after it received final approval from city council. (Korobkin Declaration, § 11.)

8. On April 6, 2011, plaintiffs’ counsel sent the final version of the written settlement
agreement to defense counsel by email, fax, and first-class mail. (/d., q 12 and Exhibit B.)

9. On May 17, 2011, the parties’ attorneys met in Judge Cohn’s chambers and agreed
to release-of-liability language that plaintiffs would sign after city council’s approval of the
settlement agreement. (/d., 9 13-14 and Exhibit C, with handwritten annotations and initials of
defense attorney Jane Mills.)

10. On August 9, 2011, the parties’ attorneys met with Judge Cohn at a status
conference and reported that the case had been settled pending final approval by city council. In
chambers, Judge Cohn drafted and read aloud the following proposed order, which the parties’
attorneys agreed to verbally before it was entered: “This case has been settled. All that remains
is final approval of the Detroit City Council. . ..” (/d.,q 15.)

11. The next day, the above order was signed and entered by the court. (Dkt. # 22.)

12.  On September 12, 2011, the parties’ attorneys conferred by telephone. Defense
counsel informed plaintiffs’ counsel that city council had approved the settlement on September

6,2011. She further stated that she would sign the written settlement agreement after plaintiffs
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signed the city’s release-of-liability forms which she would send to plaintiffs’ counsel by
September 16. (Korobkin Declaration, 4 17.)

13.  On September 19, 2011, plaintiffs’ counsel received release-of-liability forms in the
mail, but the forms did not have the language agreed to by the parties at the May 17, 2011 status
conference. Plaintiffs’ counsel immediately sent defense counsel a letter listing the deficiencies
and requesting corrected versions of the release forms. (/d., 9 18-19 and Exhibit D.)

14. Several weeks elapsed while plaintiffs’ counsel waited for defense counsel to
correct the errors in the release-of-liability forms. Defense counsel left a voicemail for plaintiffs’
counsel stating that she would revise the release-of-liability forms, but she never did. (/d., 9 20.)

15. On October 13, 2011, plaintiffs’ counsel sent defense counsel a letter stating that his
office would prepare corrected versions of the release forms for plaintiffs to sign, at which point
defense counsel was expected to sign the settlement agreement. (/d., 4 21-22 and Exhibit E.)

16.  On October 25, 2011, plaintiffs’ counsel sent defense counsel fully executed
release-of-liability forms and the written settlement agreement signed by plaintiffs’ counsel. In
his cover letter, plaintiffs’ counsel asked defense counsel to promptly sign and return the
settlement agreement. (/d., 9 23-24 and Exhibit F.)

17. On November 8, 2011, the parties’ attorneys conferred by telephone. Defense
counsel acknowledged having received the October 25 mailing and specifically agreed to sign
and return the settlement agreement by November 11, 2011. (/d., 9 25-26 and Exhibit G.)

18.  On November 23, 2011, plaintiffs’ counsel mailed and faxed defense counsel a
letter asking her to sign and return the settlement agreement immediately. (/d., 4 26-27 and
Exhibit H.)

19. Defense counsel did not respond to the November 23 letter. (Id., § 28.)
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ARGUMENT

I THE COURT SHOULD ORDER SPECIFIC PERFORMANCE OF THE
SETTLEMENT AGREEMENT.

A. This court has the inherent power to enforce the settlement agreement.
The legal standard governing the relief sought by this motion is clear:

It is well established that courts retain the inherent power to

enforce agreements entered into in settlement of litigation pending

before them. A federal court possesses this power even if that

agreement has not been reduced to writing. Before enforcing

settlement, the district court must conclude that agreement has

been reached on all material terms. The court must enforce the

settlement as agreed to by the parties and is not permitted to alter
the terms of the agreement.

Brock v. Scheuner Corp., 841 F.2d 151, 154 (6th Cir. 1988) (citations and internal quotation
marks omitted).

B. The parties reached an agreement on all material terms.

In this case, the parties reached an agreement on all material terms. The following order
was entered with the consent of the parties, and without objection: “This case has been settled.
All that remains is final approval of the Detroit City Council. . ..” (Dkt. # 22.) City council
gave final approval to the settlement on September 6, 2011. Therefore, as of September 6, 2011,
there was a final enforceable agreement.

The terms of the settlement are memorialized in writing. (Exhibits A, B, C, and F.)
Although defense counsel has not actually signed the settlement agreement, neither a written
instrument nor a signature is required for an agreement to be enforceable. If “the objective acts
of the parties reflect that an agreement has been reached,” each party is obligated to perform.

Re/Max Int’l, Inc. v. Realty One, Inc., 271 F.3d 633, 646 (6th Cir. 2001).
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C. The city is in breach of the agreement.

The settlement agreement requires the city to adopt new policies, distribute copies of
those policies within 30 days, read those policies aloud to police officers within 30 days, and
take other actions regarding those policies within 30 days. (Exhibit F, 4 6-20.) It also requires
the city to pay plaintiffs and their counsel $20,000. (/d.,q21.) The city has not done any of
those things.

D. Specific performance is the appropriate remedy.

A settlement agreement is essentially a contract, and state-law contract principles govern
a federal court’s enforcement of a settlement agreement. See Limbright v. Hofmeister, 566 F.3d
672, 674 (6th Cir. 2009); Bamerilease Capital Corp. v. Nearburg, 958 F.2d 150, 152 (6th Cir.
1992). Specific performance is an appropriate remedy for breach of contract where a damages
remedy is inadequate or impracticable. See Ruegsegger v. Bangor Twp. Relief Drain, 127 Mich.
App. 28, 31 (1983).

In this case, the court should order specific performance. With respect to paragraphs 6-
20 of the settlement agreement (Exhibit F), a damages remedy would be inadequate. In settling
this case, the parties agreed on new police policies and training as a component of the settlement
because monetary compensation alone would not have accomplished substantial justice. They
are entitled to the benefit of that bargain.

As for the monetary component of the settlement (paragraph 21 of the settlement
agreement), the court should order immediate payment. Specific performance of the settlement
agreement entails plaintiffs dismissing their claims against defendants in exchange for all of the
city’s promises in the settlement agreement—including payment of $20,000 within a reasonable
amount of time. It is not reasonable for the city to delay payment for several months without

explanation. See Green v. City of Detroit, Case No. 09-cv-11589 (E.D. Mich. filed July 22,
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2011, Pg ID 275) (Zatkofft, J.) (Exhibit I) (ordering payment of $50,000 settlement within 10
days after four-month delay).
Accordingly, plaintiffs request that the court order the following relief:
(1) specific performance of 4 6-20 of the settlement agreement (Exhibit F) to begin
within 14 days of the court’s order.
(2) specific performance of § 21 of the settlement agreement ($ 20,000 payment in full)
within 14 days of the court’s order.
(3) sworn statements to be filed with the court when performance has begun.
(4) sworn statements to be filed with the court when performance is complete.

I1. THE COURT SHOULD IMPOSE SANCTIONS FOR THE EXTRAORDINARY
DELAY.

The City of Detroit’s dilatory conduct in consummating and complying with settlement
agreements is becoming notorious in this district. In Green, supra, Judge Zatkoff ordered the
entire city council to appear before him and explain why it failed to take action on a settlement
agreement for nearly three months. See Green, supra (order filed June 29, 2011, Pg ID 258)
(Exhibit I). Judge Zatkoff noted that his was “not the only recent case where City Council has
been egregiously dilatory in approving a settlement for a case that stemmed from alleged
misconduct by City of Detroit police officers.” Id., Pg ID 257, slip op. at 3 n.1 (Exhibit I).
Similarly, in Anderson v. Gaines, Case No. 09-cv-11193 (E.D. Mich. filed Mar. 7, 2011, Pg ID
97) (Exhibit J), Judge Roberts granted the plaintiffs’ motion to enforce the settlement agreement
and entered judgment for the plaintiffs. Judge Roberts also awarded sanctions based on the
city’s egregiously dilatory conduct: $ 250 per day that the settlement remained unpaid,

retroactive to the date of the plaintiffs’ motion. /d. (Pg ID 99) (Exhibit J). Those sanctions
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amounted to over $20,000 on a $25,000 settlement that, as in this case, went unpaid for
approximately eight months. See id. (motion filed Dec. 16, 2010, Pg ID 88) (Exhibit J).

A similar sanction is appropriate here. When the parties agreed on a settlement figure,
they agreed that payment would be made within a reasonable time. It has been over eight
months since an agreement was reached in this case. Such a lengthy delay is inexcusable, and of
course any further delay should not be countenanced. Plaintiffs therefore request sanctions as
follows:

(1) $ 250 per day since November 11, 2011. (See supra p. 4,9 17 and Exhibit G.)

(2) $ 250 for every day the settlement sum is unpaid after this motion is filed.

(3) $ 250 for every day after this motion is filed that performance of paragraphs 6-20 of

the settlement agreement (Exhibit F) has not begun.
III. THE COURT SHOULD AWARD ATTORNEY’S FEES.

The court should also award attorney’s fees for having to bring this motion. See
Anderson, supra (order filed Mar. 7, 2011, Pg ID 99) (Exhibit J) (awarding over $ 1,000 in fees
under circumstances similar to this case). Attorney’s fees may be awarded as a sanction for
dilatory conduct. See 28 U.S.C. § 1927. Additionally, because this is a case brought under 42
U.S.C. § 1983, attorney’s fees should be awarded because plaintiffs will be prevailing parties as
a result of this court’s order of specific performance. See Prison Legal News v. Schwarzenegger,
608 F.3d 446, 451 (9th Cir. 2010); Doe v. Hogan, 421 F. Supp. 2d 1051, 1057 (S.D. Ohio 2006).

In this case, plaintiffs’ counsel have spent well over six hours preparing this motion at a
reasonable hourly rate of $ 250. Plaintiffs therefore request a fee award in the amount of

$ 1,500. Plaintiffs are able to submit billing records upon request.
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CONCLUSION

For the reasons stated above, plaintiffs request the following relief:

1. Enforcement of the settlement agreement by an order for specific performance.

2. Sanctions for the extraordinary delay caused by defendants.

3. Attorney’s fees for having to bring this motion.

Dated: December 6, 2011

Respectfully submitted,

/s/ Daniel S. Korobkin

Daniel S. Korobkin (P72842)

Michael J. Steinberg (P43085)

Kary L. Moss (P43759)

American Civil Liberties Union Fund
of Michigan

2966 Woodward Ave.

Detroit, MI 48201

(313) 578-6824

dkorobkin@aclumich.org

msteinberg@aclumich.org

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on December 6, 2011, I electronically filed the foregoing paper with
the Clerk of the Court using the ECF system which will send notification of such filing to the
following:

Daniel S. Korobkin
dkorobkin@aclumich.org

Jane K. Mills
millj@detroitmi.gov

Michael J. Steinberg
msteinberg@aclumich.org
bbove@aclumich.org

/s/ Daniel S. Korobkin

Daniel S. Korobkin (P72824)

American Civil Liberties Union
Fund of Michigan

2966 Woodward Ave.

Detroit, MI 48201

(313) 578-6824

dkorobkin@aclumich.org
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PHILLIP LETTEN, et al.,

Plaintiffs,

Case No. 10-cv-12182
vSs.

Hon. Avern Cohn
SCOTT HALL, et al.,

Defendants.
/

DECLARATION OF DANIEL S. KOROBKIN

1. I make this declaration from personal knowledge, and I am competent to testify to
the matters stated herein if called upon to do so.

2. I am one of the plaintiffs’ attorneys in the above-captioned case.

3. This case began as two separate civil actions alleging police misconduct in violation
of 42 U.S.C. § 1983 and the First, Fourth, and Fourteenth Amendments. Both cases were opened
on June 2, 2010. The two cases were later consolidated under a single docket number and judge,
Case No. 2:10-cv-12182-AC. (Id.; Dkt. ## 13-14.)

4. On August 9, 2010, I met with then-deputy mayor Saul Green, corporation counsel
Krystal Crittendon, and defense counsel Jane Mills. My two co-counsel on this case at the time,
Jessie Rossman and Michael J. Steinberg, accompanied me to the meeting, which was held in
Mr. Green’s office. We discussed the nature of the plaintiffs’ complaints and agreed that instead
of litigating the individual disputes, we would focus on revising the city’s policies and
implementing new police training regarding retaliation, citizen complaints, leafleting on a public
sidewalk, and loitering. We agreed that Ms. Mills would take the lead in negotiating on behalf of

the city, and Ms. Rossman and I would negotiate on behalf of the plaintiffs.
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5. Over the next several months, Ms. Rossman and I met several times with Ms. Mills
and Michael Falvo, deputy chief and legal training coordinator for the Detroit Police
Department. We negotiated a comprehensive settlement agreement on police policies, training,
and monetary compensation to plaintiffs and their attorneys. The terms of the agreement and the
new policies and training materials were memorialized in writing.

6. By the time we met with Judge Cohn at a status conference on February 10, 2011,
we had reached agreement on all matters regarding police policies and training. We reported this
fact to Judge Cohn. We also reported that we had not yet reached agreement on the monetary
component of the settlement. Judge Cohn encouraged plaintiffs to accept the city’s offer, which
was $ 20,000.

7. On February 17, after Ms. Rossman and I consulted with our clients, I informed Ms.
Mills that we would accept the city’s offer of $20,000, contingent upon the city’s agreement to
carry out the policy and training portions of the settlement we had already negotiated.

8.  On March 29, 2011, I attended a second status conference with Ms. Mills and Judge
Cohn. We informed Judge Cohn that an agreement had been reached regarding monetary
compensation. However, Ms. Mills objected to the term of our settlement agreement that would
entail the court retaining jurisdiction over the settlement after plaintiffs’ claims were dismissed.
Ms. Mills stated that she would consult with Ms. Crittendon on that matter.

9.  After the status conference ended, Ms. Mills and I remained in chambers and
reviewed the written settlement agreement line by line. We came to a final agreement on every
term except the term that would provide for the court to retain jurisdiction.

10. Attached as Exhibit A is a copy of the settlement agreement we reviewed in

chambers on March 29, 2011. The handwritten annotations are those of Ms. Mills.
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11.  On April 5, 2011, Ms. Rossman and I spoke with Ms. Mills over the phone. Ms.
Mills reported that she would not agree to the court retaining jurisdiction after plaintiffs’ claims
were dismissed. She asked, “Is that going to be a deal-breaker?” I replied that it was not and
that plaintiffs agreed to the settlement without the retention-of-jurisdiction term. I told Ms. Mills
that I would revise the written settlement agreement accordingly and send it to her right away.
Ms. Mills agreed that she would submit it to city council for approval on or before April 8, 2011.
Ms. Mills further stated that she would sign the settlement agreement after it received final
approval from city council.

12.  Attached as Exhibit B is a copy of the final version of the written settlement
agreement [ sent to Ms. Mills by email, fax, and first-class mail on April 6, 2011.

13. OnMay 17,2011, I met with Ms. Mills in Judge Cohn’s chambers for a third status
conference. Ms. Mills had previously informed me that after city council approved the
settlement, plaintiffs would be required to sign release-of-liability forms in order to receive
payment. (See Exhibit B.) I had previously informed Ms. Mills that some of the language in the
release-of-liability forms would need to be modified. (See id.) During the May 17 status
conference, Ms. Mills and I agreed on the changes that would be made to the release-of-liability
forms.

14. Attached as Exhibit C is a copy of the release-of-liability forms with the agreed-
upon changes. The handwritten annotations and initials are those of Ms. Mills.

15. On August 9, 2011, I met with Ms. Mills and Judge Cohn for a fourth status
conference. Ms. Mills reported that city council had not yet given final approval to the
settlement agreement. In chambers, Judge Cohn drafted and read aloud the following proposed

order, to which Ms. Mills and I both consented verbally:
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This case has been settled. All that remains is final approval of the
Detroit City Council. The Law Department of the City of Detroit,
defendants’ counsel, is directed to submit the necessary documents
to the City Council to enable it to give final approval of the
settlement at its September 06, 2011 meeting.

16. The next day, the above order was signed and entered by the court. (Dkt. # 22.)

17. On September 12, 2011, I spoke with Ms. Mills over the phone. Ms. Mills
informed me that city council had approved the settlement on September 6, 2011. Ms. Mills
further stated that she would sign the written settlement agreement after plaintiffs signed the
city’s release-of-liability forms. Ms. Mills stated that she would send the release-of-liability
forms to me by September 16.

18.  On September 19, 2011, I received the release-of-liability forms in the mail, but the
forms did not have the language Ms. Mills and I had agreed upon on May 17, 2011. I
immediately sent Ms. Mills a letter listing the deficiencies and asking her to prepare corrected
versions of the release forms.

19. Attached as Exhibit D is my letter to Ms. Mills.

20. Idid not receive a response from Ms. Mills for several weeks. On October 4, 2011,
Mr. Steinberg placed a call to Ms. Mills requesting her immediate response. Ms. Mills returned
the call and left a voicemail in which she agreed to revise the release forms as requested and send
them to me by October 7, 2011.

21.  On October 13, 2011, Mr. Steinberg and I attempted to call Ms. Mills, but she did
not answer the phone and her voicemail was full such that we could not leave a message. Mr.
Steinberg therefore sent Ms. Mills a letter stating that his office would prepare the correct
versions of the release forms for plaintiffs to sign, at which point defense counsel was expected

to sign the settlement agreement.
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22. Attached as Exhibit E is Mr. Steinberg’s letter to Ms. Mills, which was sent by first-
class mail and fax.

23.  On October 25, 2011, I sent Ms. Mills fully executed release-of-liability forms
signed by plaintiffs and the written settlement agreement signed by me. In my cover letter, I
asked Ms. Mills to promptly sign and return the settlement agreement.

24. Attached as Exhibit F is my letter to Ms. Mills with the signed release forms and
signed settlement agreement attached.

25. On November 8, 2011, I called Ms. Mills to ask why she had not returned the
settlement agreement. Ms. Mills acknowledged having received the October 25 mailing. She
specifically agreed to sign and return the settlement agreement by November 11, 2011.

26. Attached as Exhibit G is my letter to Ms. Mills, sent by fax on November 8, 2011,
confirming her agreement to sign and return the settlement agreement by November 11, 2011.

27. Attached as Exhibit H is another letter to Ms. Mills that I mailed and faxed to her
on November 23, 2011.

28. T attempted to reach Ms. Mills again on December 2 and December 5. 1left a
voicemail with Ms. Mills’ secretary and sent a letter to Ms. Mills by email and fax. I have not
heard from her since November 8.

I make this declaration pursuant to 28 U.S.C. § 1746 and declare under penalty of perjury

that the foregoing is true and correct to the best of my knowledge and belief.

Dot s AL

Daniel S. Korobkin

Executed the 6th day of December, 2011.
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Exhibit A

Settlement Agreement Annotated 3/29/11



-~

C

04/

2:10-cv-12182-AC-VMM Doc # 23-3 Filed 12/06/11 Pg 2 of 4 C%ID 76

AN
Y 5
Settlement Agreement and Release /() T[
“,
l X7 This Settlement Agreement and Release (“Agreement”) is made the day of , o p -
(-

2011 by and between Phillip Leiten, Ken Anderson, the American Civil Liberties Union
Fund of Michigan (“ACLU Fund of Michi gan”), Officer Scott Hall, Officer LaShawn
Peoples, and the City of Detroit (“the City”) (collectively, the “Parties™).

Z{}hi's”Agreement fully and completely resolves Letten v. Hall (Case No. 10-cv-12182) and
Anderson v. Peoples (Case No. 10-cv-12183), two civil actions filed by Phillip Letten and
Ken Anderson on June 2, 2010, in the United States District Court for the Eastern District of
Michigan, Southern Division, which are now consolidated as a single case, Letten v. Hall

(Case No. 10-cv-12182) (“this Action™).
\ S
3. Attorneys Daniel S. Korobkin and JessieJ=Rossman-are authorized to sign this Agreement

on behalf of Phillip Letten, Ken Anderson, and the ACLU Fund of Michi gan, and Jane I
Mills is authorized to sign this Agreement on behalf of Officer Scott Hall, Officer LaShawn

Peoples, and the City.

4. Phillip Letten agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Hall, the City, and all other
employees and agents of the City from any and all claims, demands, damages, actions, causes
of action, suits or injuries of any kind or nature whatsoever, known or unknown, to person,
property or otherwise, which have resulted or may in the future arise out of his encounter
with Officer Hall on July 31, 2009, including but not limited to those damages alleged in this
Action.

5. Ken Anderson agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Peoples, the John Doe police
officer named as Officer Peoples’ co-defendant, the City, and all other employees and agents
of the City from any and all claims, demands, damages, actions, causes of action, suits or
injuries of any kind or nature whatsoever, known or unknown, to person, property or
otherwise, which have resulted or may in the future arise out of his encounter with Officer
Peoples and the John Doe defendant on November 12, 2008, including but not limited to
those damages alleged in this Action.

6. The City agrees to adopt “Training Directive — First Amendment Right to Distribute Non-
Commercial Pamphlets and Handbills” (“First Amendment Training Directive™), attached as
Exhibit 1.

7. The City agrees to distribute copies of the First Amendment Training Directive to all
members of the Detroit Police Department (“Department”) via an A-Distribution within 30

days of this Agreement.
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The City agrees that the First Amendment Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Retaliation” (“Retaliation Training
Directive™), attached as Exhibit 2.

The City agrees to distribute copies of the Retaliation Training Directive to all members of
the Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Retaliation Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Loitering” (“Loitering Training Directive”),
attached as Exhibit 3.

The City agrees to distribute copies of the Loitering Training Directive to all members of the
Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Loitering Training Directive shall be read aloud to every Department
shift for a span of one week during roll call as an Administrative Message/Teletype within 30
days of this Agreement, and then again to every shift for a span of one week 6 months after

the first reading.

The City agrees to place a direct link to its online citizen complaint form on the main page of
the Department’s website within 30 days of this Agreement.

The City agrees to ensure that posters explaining its citizen complaint form are on public
display in the lobby and/or entrance of every precinct station and at the Department
headquarters within 30 days of this Agreement.

The City agrees to ensure that printed brochures explaining its citizen complaint form are
placed in racks and/or display areas at every precinct station and at the Department
headquarters within 30 days of this Agreement. This Agreement does not require the City to
create racks and/or display areas where none exist.

The City agrees that a citizen may file a citizen complaint form even if there are charges

pending against him or her.
Ind /,.,rv'\a\,{‘lu?’\—» (S{

The City agrees to distribute a written statement te<sse=sffect to all members of the
Department via an A-Distribution within 30 days of this Agreement.

Page 2 of 3
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% QANTAT AR
20. The City agrees that this statement,ghall be read aloud to every Department shift for a span of

one week during roll call as an Administrative Message/Teletype within 30 days of this
Agreement,

AW Yo, Comas . ol
21. The City shall pay,\$ 20,000.00 to Phillip Letten, Ken Anderson, and their counsel at the
ACLU Fund of Michigan.

22 [Jane - Insert langque here re arding expected timetable for approval by city counml and
/ /?ttm/g tbe cl eek] Counsel for fhe City agrees to p vide month pdates to the
Un ,of Mi ngan re ardmg the\City Cou 011 5 prog essf'md the status, of’th Agréement

untll this Agreement receives final appro I through the City's deelsmnma -¢hannels

through the 1ty s. de/lsm na cmg/channe this /Agreement hall be null a\d\v\d and this
A

[ i@rhe Parties agree that the United States District Court shall retain jurisdiction to enforce theCz7
" terms of this Agreement. ], Y

><§3 In the eveqt the Clty s ob.g‘gaKilons desc bed in this Agreément do not receive final approval #«

Action will be reinstated.

25. The Parties agree to the form and content of the proposed order dismissing this Action o
pursuant to Fed. R. Civ. P. 41(a)(2), attached as Exhibits 4. The proposed orders shall be
filed upon execution of this Agreement.

Signed and agreed to by:

DATE:

Jane K. Mills

City of Detroit Law Department
660 Woodward Ave, Ste 1650
Detroit, M1 48226

DATE:

Daniel S. Korobkin
ACLU Fund of Michigan
2966 Woodward Ave
Detroit, MI 48201

J Detroit, MI 48201

DATE:

Page 3 of 3
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Exhibit B

Letter to Mills with Final Settlement Agreement 4/6/11
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2966 Waoodward Avenue P.O. Box 18022
Detroil, Michigan 48201 Lansing, Michigan 48901
Phone 313.578.6800 Phone 517.372.8503
Fax 313.578.6811 Fox 517.372.8503
Email aclu@aclumich.org Email lansing@aclumich.org
www.aclumich.org www.aclumich.org

April 6,2011

By email, fax, and first-class mail

Jane K. Mills

City of Detroit Law Department
660 Woodward Ave., Ste. 1650
Detroit, MI 48226

Re: Letten, et al. v. Hall, et al., Case No. 2:10-cv-12182 (E.D. Mich.)
Dear Jane:

Thank you for taking the time to speak with Jessie and me yesterday. We understand this
settlement is ready to be submitted to City Council by the end of the week.

Please review my changes to the release you prepared. Attached to the final executed
version of the release should be the settlement agreement we reviewed and approved together in
Judge Cohn’s chambers. I have edited that document to reflect our most recent agreement.

The release refers to a Medicare Reporting and Indemnification Affidavit. Please send
me a copy (fax or email will be fine) so I can review it.

w Y

Daniel S. Korobkin
Counsel for Plaintiffs

Celebrating 50 Years

oo U hhmee Eem 1 Evardiua Niractar Palnb Rimnecan Fema | Pracidant Merk Groanvnttn Fea | Ganaral Canncal
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RELEASE
(with Medicare Affidavit)
Matter No:
Case. No:

KEN ANDERSON and PHILLIP LETTENhereipaftér 'Plaintiffs") in consideration of the

sum of Twenty-Thousand Dollars ($20,000.00);jan executed stipulation for the entry of an order

dismissing the underlying civil action identified herein; and, an executed Medicare Reporting and

Indemnification Affidavit, hereby releases the City of Detroit, a Michigan municipal corporation,

LaShawn Peoples, Scott Hall, and each officer, employee, agent and representative (hereinafter

collectively the "Defendants") from any and all liability, actions or claims, legal and equitable,

known and unknown, arising ex-acerwing.at any tine priorte-andthronch the-date-ofthisRelease,

related fo o1 arising out of the events, transactions, and occurrences which are or could have been

complained of in the civil actimireferenced above entitled Ken Anderson v LaShawn Peoples and
Phillip Letten v. Scott Hall.

Plaintiffs understand that the payment to be made under this Release represents the
compromise of a disputed claim and payment is not be construed as an admission of liability on the
part of Defendant.

As used in this Release, the term "Plaintiffs" includes each and every servant, agent,
contractor, attorney, employee, representative, fa111ily member, heir, related corporation, subsidiary,
division, affiliate, director, and officer of Plaintiffs, if any.

7
/v

THIS RELEASE and the attached Medicare Reporting and Indemnification Affidavit, which

by this reference is made a part hereof, constitute the entire understanding between Plaintiffs and

Defendant. The provisions of this Release and said attachment are binding upon the respective heirs,
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affiliates, executors, administrators, and successors of the Plaintiff forever.

The parties hereto acknowledge that receipt of the aforementioned sum 1s conditioned upon
the approval of the Detroit City Council. Said parties understand that the Law Department will make
reasonable efforts to achieve City Council approval and, subsequently, to promptly process an
application for payment. Nevertheless, because these procedures take time (normally forty-five (45)
- ninety (90) days) it is hereby acknowledged that Time is not of the Essence and no day certain for
the issuance of any check can be given.

IN WITNESS WHEREOT, the Plaintiffs have affixed their signatures appearing below at

, Michigan, on ,2011.
Witnessed By:
Signature KEN ANDERSON
Print Name: Plaintiff's Signature
Arddress
Signature PHILLIP LETTEN
Print Name: Plaintiff’s Signature
STATE OF MICHIGAN )
)SS
COUNTY OF )
This Release was acknowledged before me this day of

,2011, by MFEHEEEEHFEABEN who hereby declares under penalty of perjury under the
laws of the State of Michigan that he or she is authorized in fact and law to execute this Release, and
that all necessary approvals, if any are required, have been obtained beforehand.

NOTARY PUBLIC, COUNTY, MI
Print Name:
My Commission Expires:
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Note: Should this release be signed by the Plaintiff outside of the State of Michigan that fact
must be noted in the appropriate area above and the out of state notary must attach a
certificate of notarial authority from the state he or she is authorized to act as a notary.
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Settlement Agreement

. This Settlement Agreement and Release (“Agreement™) is made the  day of

2011 by and between Phillip Letten, Ken Anderson, the American Civil Liberties Union
Fund of Michigan (“ACLU Fund of Michigan™), Officer Scott Hall, Officer LaShawn
Peoples, and the City of Detroit (“the City”) (collectively, the “Parties™).

3

. This Agreement fully and completely resolves Letten v. Hall (Case No. 10-cv-12182) and
Anderson v. Peoples (Case No. 10-cv-12183), two civil actions filed by Phillip Letten and
Ken Anderson on June 2, 2010, in the United States District Court for the Eastern District of
Michigan, Southern Division, which are now consolidated as a single case, Letten v. Hall
(Case No. 10-cv-12182) (“this Action™).

. Attorneys Daniel S. Korobkin and/or Jessie J. Rossman are authorized to sign this Agreement
on behalf of Phillip Letten, Ken Anderson, and the ACLU Fund of Michigan, and Jane K.
Mills is authorized to sign this Agreement on behalf of Officer Scott Hall, Officer LaShawn
Peoples, and the City.

. Phillip Letten agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Hall, the City, and all other
employees and agents of the City from any and all blaims, demands, damages, actions, causes
of action, suits or injuries of any kind or nature whatsoever, known or unknown, to person,
property or otherwise, which have resulted or may in the future arise out of his encounter
with Officer Hall on July 31, 2009, including but not limited to those damages alleged in this
Action.

. Ken Anderson agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Peoples, the John Doe police
officer named as Officer Peoples’ co-defendant, the City, and all other employees and agents
of the City from any and all claims, demands, damages, actions, causes of action, suits or
injuries of any kind or nature whatsoever, known or unknown, to person, property or
otherwise, which have resulted or may in the future arise out of his encounter with Officer
Peoples and the John Doe defendant on November 12, 2008, including but not limited to
those damages alleged in this Action.

. The City agrees to adopt “Training Directive — First Amendment Right to Distribute Non-
Commercial Pamphlets and Handbills” (“First Amendment Training Directive™), attached as
Exhibit 1.

. The City agrees to distribute copies of the First Amendment Training Directive to all
members of the Detroit Police Department (“Department”) via an A-Distribution within 30
days of this Agreement.

Page 1 of 3
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The City agrees that the First Amendment Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Retaliation” (“Retaliation Training
Directive™), attached as Exhibit 2.

The City agrees to distribute copies of the Retaliation Training Directive to all members of
the Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Retaliation Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Loitering” (“Loitering Training Directive™),
attached as Exhibit 3.

The City agrees to distribute copies of the Loitering Training Directive to all members of the
Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Loitering Training Directive shall be read aloud to every Department
shift for a span of one week during roll call as an Administrative Message/Teletype within 30
days of this Agreement, and then again to every shift for a span of one week 6 months after
the first reading.

The City agrees to place a direct link to its online citizen complaint form on the main page of
the Department’s website within 30 days of this Agreement.

The City agrees to ensure that posters explaining its citizen complaint form are on public
display in the lobby and/or entrance of every precinct station and at the Department
headquarters within 30 days of this Agreement.

The City agrees to ensure that printed brochures explaining its citizen complaint form are
placed in racks and/or display areas at every precinct station and at the Department
headquarters within 30 days of this Agreement. This Agreement does not require the City to
create racks and/or display areas where none exist.

. The City agrees that a citizen may file a citizen complaint form even if there are charges

pending against him or her.

The City agrees to distribute a written statement to this effect to all members of the
Department via an A-Distribution within 30 days of this Agreement.

Page 2 of 3
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20. The City agrees that this statement shall be read aloud to every Department shift for a span of
one week during roll call as an Administrative Message/Teletype within 30 days of this
Agreement.

21. The City shall pay § 20,000.00 to Phillip Letten, Ken Anderson, and their counsel at the
ACLU Fund of Michigan.

22. The Parties agree to the form and content of the proposed order dismissing this Action,
attached as Exhibit 4. The proposed order shall be filed upon execution of this Agreement.

Signed and agreed to by:

DATE:

Jane K. Mills

City of Detroit Law Department
660 Woodward Ave., Ste. 1650
Detroit, MI 48226

DATE:

Daniel S. Korobkin or Jessie J. Rossman
ACLU Fund of Michigan

2966 Woodward Ave.

Detroit, MI 48201

Page 3 of 3
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Exhibit 1

First Amendment Training Directive
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Numbered Directives shall
be retained by all members

Number; +8=84-
Date: 4040

Detroit P@Bu
%&és‘m@

SUBJECT: FIRST AMENDMENT RIGHT TO DISTRIBUTE NON-
COMMERSCRL PAMBLETS AND HANDBILLS

This Training Directive is intended to remind members of the department that
the First Amendment protects the right of persons in public places to
distribute non-commercial handbills and pamphlets. No permit or license is
required and there are no statutes or ordmances that limit an individual's
right to do so.

Detroit City Code Section 3-2-1 does not apply to non-commercial handbills,
circulars, pamphlets or other written material. Section 3-2-1 states:

a. It shall be unlawful for any person to distribute or
cause to be distributed any commereial handhills,
circulars or advertising cards that solicit patronage for
goods, wares, merchandise, services, real estate or
any other thing within the Loop or Loop District, which
is defined in Section 1-1-2 of this Code as the area
bounded on the south by the south line of East
Jefferson Avenue and West Jefferson Avenue; on the
east by the east line of St. Antoine; on the north by
the north line of Columbia Street; and on the west by
the west line of First Street.

b. The provisions of this section shall not apply to
established newspapers or periodicals or o
noncommercial circulars, handbills, or cards which
do not solicit patronage for profit.

Furthermore, there is no permit or license required to distribute noncommercial
handbills or pamphlets.

The First Amendment to the United States Constitution protects, among other
things, the right of freedom speech and expression. The United States Supreme
Court has repeatedly made it clear that this constitutional right includes written as
well as verbal expression. It is of the utmost importance that members
understand ~- and act in accordance with that understanding -~ that the First
Amendment protects a freedom of expression without regard to the content of the
message or whether an officer or others find it offensive, contemptuous or
objectionable.

Questions can be directed {o the Police Legal Advisor at 596-2151.

Detroit Police Departinent
Paga 1 of 1

This Training Directive is for Internal departmental use only, and violations of the procedures outlined in this Training Directive may form the basis for
Departmenlal administrative sanclions. This document Is not Intended for third-party use ar benefit. No criminal or civil duty or standard of care Is
intanded tn ha nris craated hv the issianna nf this Trainina Nirantiva
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Exhibit 2

Retaliation Training Directive
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DPD Training Directive

SUBJECT: RETALIATION

The First Amendment protects the rights of individuals to verbally oppose,
verbally criticize, or verbally question police action without thereby risking arrest
or a citation. Although the First Amendment does not protect the right to
physically obstruct a police officer or refuse to comply with a lawful police order,
verbally opposing, criticizing or questioning police action does not constitute
physical obstruction or resistance. These expressions are not criminal and
cannot be punished constitutionally.

An individual has the right to question the basis for a police stop, ask for the
ordinance underlying a police stop, and express his displeasure with a police
stop. This protection extends to expletives and other language that an officer
may find annoying or provocative. In the face of such verbal challenges, an
officer must exercise a higher degree of restraint than the average citizen.

It is unlawful to arrest or ticket an individual for speech that verbally opposes or
verbally questions police action. It is similarly unlawful to retaliate against an
individual who verbally opposes or verbally questions police action by arresting
or ticketing them for another offense. An officer cannot arrest such an individual
for another offense unless the same action would have been taken even in the
absence of the speech.

This directive is constitutionally required. It also is in keeping with our Law
Enforcement Code of Ethics, in which every officer pledges “to maintain
courageous calm in the face of danger, scorn or ridicule; develop self restraint
and be constantly mindful of the welfare of others.”
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Exhibit 3

Loitering Training Directive
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ng Direclive

SUBJECT: LOITERING

Members of the department are reminded that “loitering,” by itself, is not a crime,
and cannot be the basis for an arrest or an investigative stop.

The Constitution protects the right to loiter or remain in a public place for an
innocent purpose, or for no purpose at all. Loitering is not a crime in itself and
cannot be punished constitutionally. Merely being present in an area where
illegal activity is taking place or tends to take place is not illegal.

Section 38-1-3 of the Detroit City Code provides:

It shall be unlawful for any person to loiter on any street, sidewalks,
overpass or public place. For the purpose of this section, loitering is
defined as the act of standing or idling in or about any street, sidewalk,
overpass or public place so as to hinder or impede or tend to hinder or
impede the passage of pedestrians or vehicles.

No violation of section 38-1-3 occurs unless the person is engaged in conduct
that hinders or impedes, or tends to hinder or impede, pedestrian or vehicle
traffic. The act of standing or idling in or about a public place is not, by itself, a
loitering offense.

Section 38-11-6 of the Detroit City Code provides:

A person shall not knowingly remain in any building, apartment, store,
automobile, boat, boathouse, airplane, or any other place where any
controlled substance is illegally sold, dispensed, furnished, given away,
stored, or kept with the intent to unlawfully use or possess such
controlled substance.

No violation of section 38-11-6 occurs unless the person knows of a drug offense
in that place and intends to commit a drug offense. Merely being present in a
place where a drug offense occurs is not illegal.

Because loitering by itself is not a criminal offense, it does not give rise to the
‘reasonable suspicion” required to justify an investigatory stop. The reasonable
suspicion standard is not satisfied merely by loitering in a high-crime area or near
a place where illegal activity occurs. To justify an investigatory stop for loitering,
there must be reasonable suspicion of unlawful conduct, purpose, or intent on
the part of the person being stopped.
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Exhibit 4

Stipulated Order of Voluntary Dismissal
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PHILLIP LETTEN, et al.,
Hon. Avern Cohn
Plaintiffs, '
Case No. 10-cv-12182
V8.

SCOTT HALL, et al.,

Defendants.
/

STIPULATED ORDER OF VOLUNTARY DISMISSAL

A settlement having been reached in this matter, and the parties having stipulated

to this order by and through counsel, it is hereby ORDERED that this case is

DISMISSED WITH PREJUDICE.
Dated: /sl
Hon. Avern Cohn
United States District Judge
Stipulated to by:
/s/ /s/
Jessie J. Rossman Jane K. Mills

Daniel S. Korobkin

Counsel for Plaintiffs Counsel for Defendants

Dated: Dated:
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Exhibit C

Release Form Annotated 5/17/11
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A%\/\Q QVQI\MSE—

Aen

RELEASE PRASEY
(with Medicare Affidavit) \(\,\l A 'u.ﬂ\’zv&
Matter No:  /A37060 Navcenead
o\\i Lot A bwvdz; s
Case. No: 2:10-cv-12182

PHILLIP LETTEN AND KEN ANDERSON (hereinaftm"/}Plaintiﬁ‘“) in consideration of
the sum of Twenty Thousand Dollars and No Cents ($20,000.00); an executed stipulation for the
entry of an order dismissing the underlying civil action identified herein; and, an executed Medicare
Reporting and Indemnification Affidavit, hereby releases the City of Detroit, a Michigan municipal
corporation, and each officer, employee, agent and representative (hereinafter collectively the

"Defelglgnt") from any and all liability, actions or claims, legal and equitable, known and unknown,
YA

arising or.accruing-at-any-HMePHOL o Al trouah-the dateofthisReteaserwinelhPlanti{f has or
mayhaveagamstDefendant-includingwithoutlimitation-any-and-a-claims selated to. or arising out
of'the events, transactions, and occurrences which are or could have been complained of in the civil
actiongreferenced above entitled Phillip Letten v Scott Hall and Ken Anderson v. LaShawn
Peoples.

Plaintiff understands that the payment to be made under this Release represents the
compromise of a disputed claim and payment is not be construed as an admission of liability on the
part of Defendant.

As used in this Release, the term "Plaintiff" includes each and every servant, agent,
contractor, attorney, employee, representative, family member, heir, related corporation, subsidiary,
division, affiliate, director, and officer of Plaintiff] if any.

THIS RELEASE and the attached Medicare Reporting and Indemnification Affidavit, which
by this reference is made a part hereof, constitute the entire understanding between Plaintiff and
Defendant. The provisions of this Release and said attachment are binding upon the respective heirs,
affiliates, executors, administrators, and successors of the Plaintiff forever.

The parties hereto acknowledge that receipt of the aforementioned sum is conditioned upon
the approval ofthe Detroit City Council. Said parties understand that the Law Department will make
reasonable efforts to achieve City Council approval and, subsequently, to promptly process an
application for payment. Nevertheless, because these procedures take time (normally forty-five (45)
- ninety (90) days) it is hereby acknowledged that Time is not of the Essence and no day certain for

the issuance of any check can be given.
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Exhibit D

Letter to Mills 9/19/11
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State Headquarters legislative Office West Michigan Regional Office
2966 Woodward Avenue P. O. Box 18022 89 lonia NW, Suite 300
Delroif, Ml 48201-3035 Lansing, Ml 48901-8022 Grand Rapids, Ml 49503
Phone 313.578.6800 Phone 517.372.8503 Phone 616.301.0930
Fax 313.578.4811 Fax 517.372.5121 Fax 616.456.1450
Email aclu@aclumich.org Email lansing@aclumich.org Email aclu@aclumich.org
www.aclumich.org www.aclumich.org www.aclumich.org
September 19, 2011
Jane Kent Mills By First Class Mail and
City of Detroit Law Department Faxed to (313) 224-5505

660 Woodward Ave., Suite 1650
Detroit, MI 48226-3535

Re: Letten v. Hall and Anderson v. Peoples

Dear Ms. Mills:

Thank you for your recent letter with the releases, affidavits, and proposed orders. There are
several corrections that need to be made before the releases can be signed.

When we met in Judge Cohn’s chambers on May 17, 2011, we agreed on several changes to the
release. A copy of those changes, in your handwriting and with your initials, is enclosed. Those
changes are as follows:

1. “the promises contained within the settlement agreement attached hereto” must be
inserted to reflect that Mr. Letten and Mr. Anderson are releasing the City of Detroit and
its defendant officers from liability in exchange for a monetary payment plus the policy
and training agreement.

2. *“or accruing at any time prior to and through the date of this Release, which Plaintiff has
or may have against Defendant, including without limitation any and all claims related to
or arising” must be deleted.

In addition, Mr. Letten’s name is misspelled “Letter” throughout (probably as a result of spell-
check’s auto-correct function). You may wish to correct this typographical error.

Finally, we also agreed to a final version of the Settlement Agreement in Judge Cohn’s
chambers. A copy of the agreement is enclosed, along with the copy that has your handwritten
notes reflecting your agreement to the final version. This agreement must be attached to all
copies of the release that Mr. Letten and Mr. Anderson sign. [ will expect that when their signed
releases are returned to you, you will sign the Settlement Agreement on behalf of the City and
the defendant officers. After you do so, I will sign a stipulation to dismiss the case.

If you have any questions or concerns, please call me. Otherwise please prepare a revised
release that I may forward to my clients for their signature and notarization.

Very tr uly youﬂ}?/ﬁ/\

Damel S. Korobkin

ary L. FMoss, Esq. | Executive Director Ralph Simpson, Esq. | President Martc Granzotio, Esq. | General Counsel

Tgle
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RELEASE
(with Medicare Affidavit)
Matter No:

Case. No:

2:10-cv-12182
PHILLIP LETTEN AND KEN ANDERSON (hereinafter/}Plaintiff‘) in consideration of
the sum of Twenty Thousand Dollars and No Cents ($20,000.00); an executed stipulation for the
entry of an order dismissing the underlying civil action identified herein; and, an executed Medicare
Reporting and Indemnification Affidavit, hereby releases the City of Detroit, a Michigan municipal
corporation, and each officer, employee, agent and representative (hereinafter collectively the

"Defenjlgnt") from any and all liability, actions or claims, legal and equitable, known and unknown,
YN

arising OLaccruing-atany-HNie PHor 0 and throuah the-gateoitnsReleaserwhrelhRPlaintiff has or
may-haveagamstDefendantincluding-withoutlimitation-any-and-all-claims velated to or arising out
of the events, transactions, and occurrences which are or could have been complained of in the civil
actiongreferenced above entitled Phillip Letten v Scott Hall and Ken Anderson v. LaShawn
Peoples.

Plaintiff understands that the payment to be made under this Release represents the
compromise of a disputed claim and payment is not be construed as an admission of liability on the
part of Defendant.

As used in this Release, the term "Plaintiff" includes each and every servant, agent,
contractor, attorney, employee, representative, family member, heir, related corporation, subsidiary,
division, affiliate, director, and officer of Plaintiff, if any.

THIS RELEASE and the attached Medicare Reporting and Indemmification A ffidavit, which
by this reference is made a part hereof, constitute the entire understanding between Plaintiff and
Defendant. The provisions of this Release and said attachment are binding upon the respective heirs,
affiliates, executors, administrators, and successors of the Plaintiff forever.

The parties hereto acknowledge that receipt of the aforementioned sum is conditioned upon
the approval ofthe Detroit City Council. Said parties understand that the Law Department will make
reasonable efforts to achieve City Council approval and, subsequently, to promptly process an
application for payment. Nevertheless, because these procedures take time (normally forty-five (45)
- ninety (90) days) it is hereby acknowledged that Time is not of the Essence and no day certain for

the issuance of any check can be given.

\,\Q vaﬂ/\zt%‘*—
Qiivé ,,Mr’\QA’l

NN VAT e
A37000 flf\rcif\"/l '

s A

bu@
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IN WITNESS WHEREQOF, the Plaintiff has affixed his/her signature appearing below at

, Michigan, on ,2011.
Witnessed By:
Signature PHILLIP LETTEN
Print Name: Plaintiff's Signature
Signature Address
Print Name:
Attorney's Federal ID Number KEN ANDERSON
Plaintiff's Signature
Address
STATE OF MICHIGAN )
)SS
COUNTY OF )
This Release was acknowledged before me this _____ day of

2011, by PHILLIP LETTEN AND KEN ANDERSON who hereby declares under penalty of
perjury under the laws of the State of Michigan that he or she is authorized in fact and law to execute
this Release, and that all necessary approvals, if any are required, have been obtained beforehand.

NOTARY PUBLIC, COUNTY, MI
Print Name:
My Commission Expires:

Note: Should this release be signed by the Plaintiff outside of the State of Michigan that fact
must be noted in the appropriate area above and the out of state notary must attach a
certificate of notarial authority from the state he or she is authorized to act as a notary.
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Settlement Agreement

. This Settlement Agreement and Release (“Agreement”) is made the  day of ,
2011 by and between Phillip Letten, Ken Anderson, the American Civil Liberties Union
Fund of Michigan (“ACLU Fund of Michigan™), Officer Scott Hall, Officer LaShawn
Peoples, and the City of Detroit (“the City™) (collectively, the “Parties™).

. This Agreement fully and completely resolves Letten v. Hall (Case No. 10-cv-12182) and
Anderson v. Peoples (Case No. 10-cv-12183), two civil actions filed by Phillip Letten and
Ken Anderson on June 2, 2010, in the United States District Court for the Fastern District of
Michigan, Southern Division, which are now consolidated as a single case, Letten v. Hall
(Case No. 10-cv-12182) (“this Action™).

. Attormey Daniel S. Korobkin is authorized to sign this Agreement on behalf of Phillip Letten,
Ken Anderson, and the ACLU Fund of Michigan, and Jane K. Mills is authorized to sign this
Agreement on behalf of Officer Scott Hall, Officer LaShawn Peoples, and the City.

. Phillip Letten agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Hall, the City, and all other
employees and agents of the City from any and all claims, demands, damages, actions, causes
of action, suits or injuries of any kind or nature whatsoever, known or unknown, to person,
property or otherwise, which have resulted or may in the future arise out of his encounter
with Officer Hall on July 31, 2009, including but not limited to those damages alleged in this
Action.

. Ken Anderson agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Peoples, the John Doe police
officer named as Officer Peoples’ co-defendant, the City, and all other employees and agents
of the City from any and all claims, demands, damages, actions, causes of action, suits or
injuries of any kind or nature whatsoever, known or unknown, to person, property or
otherwise, which have resulted or may in the future arise out of his encounter with Officer
Peoples and the John Doe defendant on November 12, 2008, including but not limited to
those damages alleged in this Action.

. The City agrees to adopt “Training Directive — First Amendment Right to Distribute Non-
Commercial Pamphlets and Handbills” (“First Amendment Training Directive™), attached as
Exhibit 1.

. The City agrees to distribute copies of the First Amendment Training Directive to all
members of the Detroit Police Department (“Department™) via an A-Distribution within 30
days of this Agreement.

Page 1 of 3
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The City agrees that the First Amendment Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Retaliation” (“Retaliation Training
Directive”), attached as Exhibit 2.

The City agrees to distribute copies of the Retaliation Training Directive to all members of
the Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Retaliation Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

. The City agrees to adopt “Training Directive — Loitering” (“Loitering Training Directive™),

attached as Exhibit 3.

The City agrees to distribute copies of the Loitering Training Directive to all members of the
Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Loitering Training Directive shall be read aloud to every Department
shift for a span of one week during roll call as an Administrative Message/Teletype within 30
days of this Agreement, and then again to every shift for a span of one week 6 months after
the first reading.

The City agrees to place a direct link to its online citizen complaint form on the main page of
the Department’s website within 30 days of this Agreement.

The City agrees to ensure that posters explaining its citizen complaint form are on public
display in the lobby and/or entrance of every precinct station and at the Department
headquarters within 30 days of this Agreement.

The City agrees to ensure that printed brochures explaining its citizen complaint form are
placed in racks and/or display areas at every precinct station and at the Department
headquarters within 30 days of this Agreement. This Agreement does not require the City to
create racks and/or display areas where none exist.

The City agrees that a citizen may file a citizen complaint form even if there are charges
pending against him or her.

The City agrees to distribute a written statement regarding paragraph 18 to all members of
the Department via an A-Distribution within 30 days of this Agreement.

Page 2 of 3
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20. The City agrees that this statement regarding paragraph 18 shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement.

21. The City shall pay the total amount of $ 20,000.00 to Phillip Letten, Ken Anderson, and their
counsel at the ACLU Fund of Michigan.

22. The Parties agree to the form and content of the proposed order dismissing this Action,
attached as Exhibit 4. The proposed order shall be filed upon execution of this Agreement.

Signed and agreed to by:

DATE:
Jane K. Mills
City of Detroit Law Department
660 Woodward Ave., Ste. 1650
Detroit, M1 48226
DATE:

Daniel S. Korobkin
ACLU Fund of Michigan
2966 Woodward Ave.
Detroit, M1 48201

Page 3 of 3
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Exhibit 1

First Amendment Training Directive
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Numbered Directives shall

Detroit Police Department be retained by all members
= e Number: +8-84-

Training Directive [ kes

SUBJECT: FIRST AMENDMENT RIGHT TO DISTRIBUTE NON-
COMMERFTAL PAMIﬁLETS AND HANDBILLS

This Training Directive is intended to remind members of the department that
the First Amendment protects the right of persons in public places to
distribute non-commercial handbills and pamphlets. No permit or license is
required and there are no statutes or ordinances that limit an individual’s
right to do so. :

Detroit City Code Section 3-2-1 does not apply to non-commercial handbills,
circulars, pamphlets or other written material. Section 3-2-1 states:

a. It shall be unlawful for any person to distribute or
cause to be distributed any commercial handbills,
circulars or advertising cards that solicit patronage for
goods, wares, merchandise, services, real estate or
any other thing within the Loop or Loop District, which
is defined in Section 1-1-2 of this Code as the area
bounded on the south by the south line of East
Jefferson Avenue and West Jefferson Avenue; on the
east by the east line of St. Antoine; on the north by
the north line of Columbia Street; and on the west by
the west line of First Street.

b. The provisions of this section shall not apply fo
established newspapers or periodicals or io
noncommercial circulars, handbills, or cards which
do not solicit patronage for profit.

Furthermore, there is no permit or license required to distribute noncommercial
handbills or pamphlets.

The First Amendment to the United States Constitution protects, among other
things, the right of freedom speech and expression. The United States Supreme
Court has repeatedly made it clear that this constitutional right includes written as
well as verbal expression. It is of the utmost importance that members
understand -- and act in accordance with that understanding -- that the First
Amendment protects a freedom of expression without regard to the content of the
message or whether an officer or others find it offensive, contemptuous or
objectionable.

Questions can be directed to the Police Legal Advisor at 596-2151.

Detroit Police Department
Page 1 of 1

This Training Directive is for Internal deparimental use only, and violalions of lhe procedures oullined in this Training Direclive may form the basis for
Deparimenlal administralive sanclions. This document Is not Intended for third-parly use or benefll. Mo criminal or civil duty or standard of care Is
intanded tn ha aris rreatad hy the issuanca of this Tralalnn Nirertva !
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Exhibit 2

Retaliation Training Directive
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DPD Training Directive

SUBJECT: RETALIATION

The First Amendment protects the rights of individuals to verbally oppose,
verbally criticize, or verbally question police action without thereby risking arrest
or a citation. Although the First Amendment does not protect the right to
physically obstruct a police officer or refuse to comply with a lawful police order,
verbally opposing, criticizing or questioning police action does not constitute
physical obstruction or resistance. These expressions are not criminal and
cannot be punished constitutionally.

An individual has the right to question the basis for a police stop, ask for the
ordinance underlying a police stop, and express his displeasure with a police
stop. This protection extends to expletives and other language that an officer
may find annoying or provocative. In the face of such verbal challenges, an
officer must exercise a higher degree of restraint than the average citizen.

It is unlawful to arrest or ticket an individual for speech that verbally opposes or
verbally questions police action. It is similarly unlawful to retaliate against an
individual who verbally opposes or verbally questions police action by arresting
or ticketing them for another offense. An officer cannot arrest such an individual
for another offense unless the same action would have been taken even in the
absence of the speech.

This directive is constitutionally required. It also is in keeping with our Law
Enforcement Code of Ethics, in which every officer pledges “to maintain
courageous calm in the face of danger, scorn or ridicule; develop self restraint
and be constantly mindful of the welfare of others.”
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Exhibit 3

Loitering Training Directive
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DPD Training Directive

SUBJECT: LOITERING

Members of the department are reminded that “loitering," by itself, is not a crime,
and cannot be the basis for an arrest or an investigative stop.

The Constitution protects the right to loiter or remain in a public place for an
innocent purpose, or for no purpose at all. Loitering is not a crime in itself and
cannot be punished constitutionally. Merely being present in an area where
illegal activity is taking place or tends to take place is not illegal.

Section 38-1-3 of the Detroit City Code provides:

It shall be unlawful for any person to loiter on any street, sidewalks,
overpass or public place. For the purpose of this section, loitering is
defined as the act of standing or idling in or about any street, sidewalk,
overpass or public place so as to hinder or impede or tend to hinder or
impede the passage of pedestrians or vehicles.

No violation of section 38-1-3 occurs unless the person is engaged in conduct
that hinders or impedes, or tends to hinder or impede, pedestrian or vehicle
traffic. The act of standing or idling in or about a public place is not, by itself, a
loitering offense.

Section 38-11-6 of the Detroit City Code provides:

A person shall not knowingly remain in any building, apartment, store,
automobile, boat, boathouse, airplane, or any other place where any
controlled substance is illegally sold, dispensed, furnished, given away,
stored, or kept with the infent to unlawfully use or possess such
controlled substance.

No violation of section 38-11-6 occurs unless the person knows of a drug offense
in that place and intends to commit a drug offense. Merely being present in a
place where a drug offense occurs is not illegal.

Because loitering by itself is not a criminal offense, it does not give rise to the
“reasonable suspicion” required to justify an investigatory stop. The reasonable
suspicion standard is not satisfied merely by loitering in a high-crime area or near
a place where illegal activity occurs. To justify an investigatory stop for loitering,
there must be reasonable suspicion of unlawful conduct, purpose, or intent on
the part of the person being stopped.
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Exhibit 4

Stipulated Order of Voluntary Dismissal
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

PHILLIP LETTEN, et al.,

VS.

SCOTT HALL, et al.,

Defendants.

SOUTHERN DIVISION

~ Hon. Avern Cohn

Case No. 10-cv-12182

/

STIPULATED ORDER OF VOLUNTARY DISMISSAL

A settlement having been reached in this matter, and the parties having stipulated

to this order by and through counsel, it is hereby ORDERED that this case is

DISMISSED WITH PREJUDICE.

Dated:

Stipulated to by:

/s/

Jessie J. Rossman
Daniel S. Korobkin

Counsel for Plaintiffs

Dated:

/s/
Hon. Avern Cohn

United States District Judge

/sl
Jane K. Mills

Counsel for Defendants

Dated:
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Settlement Apgreement and Release 4

_L,l_:'.'" This Settlement Agreement and Release (“Agreement”) is made the day of ,
2011 by and between Phillip Leiten, Ken Anderson, the American Civil Liberties Union
Fund of Michigan (“ACLU Fund of Michigan™), Officer Scott Hall, Officer LaShawn
Peoples, and the City of Detroit (“the City™) (collectively, the “Parties”).

Zk}li-S”Agreement fully and completely resolves Letten v. Hall (Case No. 10-cv-12182) and
Anderson v. Pegples (Case No. 10-cv-12183), two civil actions filed by Phillip Letten and
Ken Anderson on June 2, 2010, in the United States District Court for the Eastern District of
Michigan, Southern Division, which are now consolidated as a single case, Letien v. Hall

(Case No. 10-cv-12182) (“this Action™).
\S
3. Attorneys Daniel S. Korobkin and JeSsie-i=Roesmasn-are authorized to sign this Agreement

on behalf of Phillip Letten, Ken Anderson, and the ACLU Fund of Michi gan, and Jane K.
Mills is authorized to sign this Agreement on behalf of Officer Scott Hall, Officer LaShawn

Peoples, and the City.

4. Phillip Letten agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Hall, the City, and all other
employees and agents of the City from any and all claims, demands, damages, actions, causes
of action, suits or injuries of any kind or nature whatsoever, known or unknown, to person,
property or otherwise, which have resulted or may in the future arise out of his encounter
with Officer Hall on July 31, 2009, including but not limited to those damages alleged in this
Action.

5. Ken Anderson agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Peoples, the John Doe police
officer named as Officer Peoples’ co-defendant, the City, and all other employees and agents
of the City from any and all claims, demands, damages, actions, causes of action, suits or
injuries of any kind or nature whatsoever, known or unknown, to person, property or
otherwise, which have resulted or may in the future arise out of his encounter with Officer
Peoples and the John Doe defendant on November 12, 2008, including but not limited to
those damages alleged in this Action.

6. The City agrees to adopt “Training Directive — First Amendment Right to Distribute Non-
Commercial Pamphlets and Handbills” (“First Amendment Training Directive™), attached as
Exhibit 1.

7. The City agrees to distribute copies of the First Amendment Training Directive to all
members of the Detroit Police Department (*“Department™) via an A-Distribution within 30

days of this Agreement.

Page 1 of 3
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The City agrees that the First Amendment Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Retaliation” (“Retaliation Training
Directive™), attached as Bxhibit 2.

The City agrees to distribute copies of the Retaliation Training Directive to all members of
the Depariment via an A-Distribution within 30 days of this A greement.

The City agrees that the Retaliation Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Loitering” (“Loitering Training Directive”),
attached as Exhibit 3.

The City agrees to distribute copies of the Loitering Training Directive to all members of the
Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Loitering Training Directive shall be read aloud to every Department
shift for a span of one week during roll call as an Administrative Message/Teletype within 30
days of this Agreement, and then again to every shift for a span of one week 6 months after

the first reading.

The City agrees to place a direct link to its online citizen complaint form on the main page of
the Department’s website within 30 days of this Agreement.

The City agrees to ensure that posters explaining its citizen complaint form are on public
display in the lobby and/or entrance of every precinct station and at the Department
headquarters within 30 days of this Agreement.

The City agrees to ensure that printed brochures explaining its citizen complaint form are
placed in racks and/or display areas at every precinct station and at the Department
headquarters within 30 days of this Agreement. This Agreement does not require the City to
create racks and/or display areas where none exist.

The City agrees Lhat a citizen may file a citizen complaint form even if there are charges

pending against him or her.

The City agrees to distribute a written statement te<fseffect to all members of the
Department via an A-Distribution within 30 days of this Agreement.

Page 2 of 3
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20. The City agrees that this statement ghall be read aloud to every Department shift for a span of
one week during roll call as an Admunistrative Message/Teletype within 30 days of this

Apreement.

SQ.\[\L, ’}‘ﬁﬁ‘/k Cumas e L
21. The City shall pay,$ 20,000.00 to Phillip Letten, Ken Anderson, and their counsel at the
ACLU Fund of Michigan.

22. [Jane - Insert language here re arding expected timetable for approval by city council and
/ / ~CU ttm/g the check.]. Counsel for fhe Cxty rees to provide monthly updates to the ACLU
Pti/n}ﬂ ‘ol Mlg?ngan re a{‘dmg theCity Cou cxl 5 ﬁiog[&ssf'md tl]e:t@s of’thxg7 tg/r?e‘;ent
until this Agreement receives final appro I tuough the City’s decisionmaking-¢hannels.
>é3. In the eveqt the City’s obligations described in this A reiuit do not receive final a}?proval ‘%’C
through ti\%f ] de/lszx&akmg,e]/ annels, this /Agreement hall-be null a&l\vo\id and this
Action will be reinstated. ‘ '

/ ZDTI]C Parties agree that the United States District Court shall retain Jurisdiction to enforce thc—:%7
" terms of this Agreement.  j7], b

25. The Parties agree to the form and content of the proposed order dismissing this Action o
pursuant to Fed. R. Civ. P. 41(a)(2), attached as Exhibits 4. The proposed orders shall be
filed upon execution of this Agreement.

Signed and agreed to by:

DATE:

Jane K. Mills

City of Detroit Law Department
660 Woodward Ave, Ste 1650
Detroit, MI 48226

DATE:

Daniel S. Korobkin
ACLU Fund of Michigan
2966 Woodward Ave
Detroit, MI 48201

J Detroit, MI 48201

DATE:

Page 3 of 3
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Exhibit B

Letter to Mills 10/13/11
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Stafe Headquarters Legislative Office West Michigan Regional Office
29646 Woodward Avenue P O. Box 18022 89 lonia NW, Suite 300
Detroit, Ml 48201-3035 Lansing, Ml 48901-8022 Grand Rapids, Ml 49503
Phone 313.578.6800 Phone 517.372.8503 Phone 616.301.0930
Fax 313.578.6811 Fax 517.372.5121 Fax 616.456.1450
Email aclu@aclumich.org Email lansing@aclumich.org Email aclu@aclumich.org
www.aclumich.org www.aclumich.org www.aclumich.org
October 13, 2011
Jane Kent Mills By First Class Mail and
City of Detroit Law Department Faxed to (313) 224-5505

660 Woodward Ave., Suite 1650
Detroit, MI 48226-3535

Re: Letten v. Hall and Anderson v. Peoples

Dear Ms. Mills:

When we spoke on the phone you told me that you would send me the correct version of the
releases by the end of last week. I have not received them. I called you today but I cannot leave
a message for you because your voicemail is full and does not direct calls to an assistant. It has
now been over five weeks since the city council approved our settlement and over three weeks
since Mr. Korobkin informed you of the corrections that needed to be made to the releases (to
reflect the language you agreed to in writing during the May 17 status conference in Judge
Cohn’s chambers in May). The releases should have been prepared in their correct form a long
time ago because this case has been settled pending final approval by the city council for many

months. Irealize you are very busy but it is time to bring closure to this case without further
delay.

My office will prepare the releases and settlement agreement in the form that has already been
agreed to by both parties, and Mr. Korobkin or I will send those to our clients for their notarized
signature. Once those forms are returned to you bearing notarized signatures, I expect that you
will sign the settlement agreement on behalf of your clients. At that point Mr. Korobkin or I will
sign a stipulation to dismiss the case.

If you have any questions or concerns please contact me immediately.
Vely truly yours,

Mlchgysujkfg, Legal Director

ACLU Fund of Michigan
Direct Dial: (313) 578-6814

ary L. Moss, Esq. | Executive Director Ralph Simpson, Esq. | President Marlc Granzotio, Esq. | General Counse
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Exhibit F

Letter to Mills with Final Signed Settlement Agreement and Signed Releases 10/25/11
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2960 Waodward Avenue P.O.Box 18022

Delroil, Michigon 48201 Lansing, Michigon 48901

Phone 313.578.4800 Phone 517.372.8503

Fax 313.576.6811 Fax 517.372.8503

Email acluwd'aclumich.org Email lansing@aclumich.org
S wwaw.aclumich.org www.aclumich.org

October 25, 2011

By First Class Mail

Jane Kent Mills

City of Detroit Law Department
660 Woodward Ave., Suite 1650
Detroit, MI 48226-3535

Re: Letten v. Hall and Anderson v. Peoples

Dear Ms. Mills:

Enclosed are three copies of each plaintiff’s release and affidavit, each bearing original notarized
signatures. A copy of the settlement agreement is also attached to each release because its terms

are incorporated by the release.

Also enclosed are two additional copies of the settlement agreement, each bearing my original
signature. Please promptly sign and return one of the copies in the enclosed self-addressed
stamped envelope. When I receive the fully executed settlement agreement [ will stipulate to an
order dismissing the case with prejudice.

You may send the check made out to the ACLU Fund of Michigan (Tax ID # — to my
attention at 2966 Woodward Ave., Detroit, MI 48201.

If you have any questions or concerns, please call me at (313) 578-6824.
Very truly yours,

Daniel S. Korobkiﬁ

?z:y T =g 132

Calahrattinea B8N Yoree
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Settlement Agreement

. This Seftlement Agreement and Release (“Agreement”) is made the day of ,

2011 by and between Phillip Letten, Ken Anderson, the American Civil Liberties Union
Fund of Michigan (*“ACLU Fund of Michigan™), Officer Scott Hall, Officer LaShawn
Peoples, and the City of Detroit (“the City”) (collectively, the “Parties”).

This Agreement fully and completely resolves Letten v. Hall (Case No. 10-cv-121 82) and
Anderson v. Peoples (Case No. 10-cv-121 83), two civil actions filed by Phillip Letten and
Ken Anderson on June 2, 2010, in the United States District Court for the Eastern District of
Michigan, Southern Division, which are now consolidated as a single case, Letren v. Hall
(Case No. 10-cv-12182) (“this Action”),

Attorney Daniel S. Korobkin is authorized to si gn this Agreement on behalf of Phillip Letten,
Ken Anderson, and the ACLU Fund of Michigan, and Jane K. Mills is authorized to sign this
Agreement on behalf of Officer Scott Hall, Officer LaShawn Peoples, and the City.

Phillip Letten agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Hall, the City, and all other
employees and agents of the City from any and all claims, demands, damages, actions, causes
of action, suiis or injuries of any kind or nature whatsoever, known or unknown, to person,
property or otherwise, which have resulted or may in the future arise out of his encounter
with Officer Hall on July 31, 2009, including but not limited to those damages alleged in this
Action.

Ken Anderson agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Peoples, the John Doe police
officer named as Officer Peoples’ co-defendant, the City, and all other employees and agents
of the City from any and all claims, demands, damages, actions, causes of action, suits or
injuries of any kind or nature whatsoever, known or unknown, to person, property or
otherwise, which have resulted or may in the future arise out of his encounter with Officer
Peoples and the John Doe defendant on November 12, 2008, including but not limited to
those damages alleged in this Action.

The City agrees to adopt “Training Directive — First Amendment Right to Distribute Non-
Commercial Pamphlets and Handbil]s” (“First Amendment Training Directive”), attached as
Exhibit 1.

The City agrees to distribute copies of the First Amendment Training Directive to all
members of the Detroit Police Department (“Department”) via an A-Distribution within 30
days of this Agreement.

Page 1 of 3



10.

1.

12.

13.

14

15.

16.

17.

18.

19.

2:10-cv-12182-AC-VMM Doc # 23-8 Filed 12/06/11 Pg4 of 39 PgID 120

The City agrees that the First Amendment Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Retaliation” (“Retaliation Training
Directive™), attached as Exhibit 2.

The City agrees to distribute copies of the Retaliation Training Directive to all members of
the Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Retaliation Training Directive shall be read aloud to every
Department shift for a span of one weel during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Loitering” (“Loitering Training Directive™),
attached as Exhibit 3.

The City agrees to distribute copies of the Loitering Trainiiig Directive to all members of the
Department via an A-Distribution within 30 days of this Agreement.

. The City agrees that the Loitering Training Directive shall be read aloud to every Department

shift for a span of one week during roll call as an Administrative Message/Teletype within 30
days of this Agreement, and then again to every shift for a span of one week 6 months after
the first reading,

The City agrees to place a direct link to its online citizen complaint form on the main page of
the Department’s website within 30 days of this Agreement.

The City agrees to ensure that posters explaining its citizen complaint form are on public
display in the lobby and/or entrance of every precinct station and at the Department
headquarters within 30 days of this Agreement.

The City agrees to ensure that printed brochures explaining its citizen complaint form are
placed in racks and/or display areas at every precinct station and at the Department
headquarters within 30 days of this Agreement. This Agreement does not require the City to
create racks and/or display areas where none exist.

The City agrees that a citizen may file a citizen complaint form even if there are charges
pending against him or her.

The City agrees to distribute a written statement regarding paragraph 18 to all members of
the Department via an A-Distribution within 30 days of this Agreement.

Page 2 of 3
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20. The City agrees that this statement regarding paragraph 18 shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement.

21. The City shall pay the total amount of $ 20,000.00 to Phillip Letten, Ken Anderson, and their
counsel at the ACLU Fund of Michigan.

22. The Parties agree to the form and content of the proposed order dismissing this Action,
attached as Exhibit 4. The proposed order shall be filed upon execution of this Agreement.

Signed and agreed to by:

DATE:

Jane K. Mills

City of Detroit Law Department
660 Woodward Ave., Ste. 1650
Detroit, M1 48226

&4 é S. ¥4 - DATE: 18/2.3/1

Daniel S. Korobkin
ACLU Fund of Michigan
2966 Woodward Ave.
Detroit, M1 48201

Page 3 of 3
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Exhibit 1

First Amendment Training Directive
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Numbered Directives shall

Detroit Police Department be ratained by all members
= P Number: +8-84-

Training Directive s wes

SUBJECT: FIRST AMENDMENT RIGHT TO DISTRIBUTE NON-
COMMER§HAL PAMF&LETS AND HANDBILLS

This Training Diractive is intended to remind members of the department that
the First Amendment protects the right of persons in public places to
distribute non-commercial handbills and pamphlets. No permit or license is
required and there are no statutes or ordinances that limit an individual's

right to do so. :

Detroit City Code Section 3-2-1 does not apply to non-commercial handbills,
cireulars, pamphlets or other written material. Section 3-2-1 states:

a. It shall be unlawful for any person to distribute or
cause to be distributed any commercial handbills,
circulars or advertising cards that solicit patronage for
goods, wares, merchandise, services, real estate or
any other thing within the Loop or Loop District, which
is defined in Section 1-1-2 of this Code as the area
bounded on the south by the south line of East
Jefferson Avenue and West Jefferson Avenue: on the
east by the east line of 5t. Antoine; on the north by
the north line of Columbia Street: and on the west by
the west line of First Street.

b. The provisions of this section shall not apply to
established newspapers or periodicals or to
noncommercial circulars, handbills, or cards which
do not solicit patronage for profit.

Furthermore, there is no permit or license required to distribute noncommercial.
handbills or pamphlets. '

The First Amendment to the United States Constitution protects, among other
things, the right of freedom speech and expression. The United States Supreme
Court has repeatedly made it clear that this constitutional right includes written as
well as verbal expression. It is of the utmost importance that members
understand -- and act in accordance with that understanding -~ that the First
Amendment protects a freedom of expression without regard to the content of the
message or whether an officer or others find it offensive, contemptuous or

objectionable.

Questions can be directed to the Police Legal Advisor at 586-2151.

Detrait Police Deparlment
Page 1 af 1
This Training Directive is for Inlernal deparimental use only, and viglalions of the procedures ouflined in this Training Direclive may form the basis jor
Departmenlal administralive sanclions, This dosument Is nol Intended for third-parly use or benefll. Mo criminal or civi) duty or standard of care |s
Intanded tn he orls rreated h the isswanne f this Tralnina Dirachva :
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Exhibit 2

Retaliation Training Directive
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DPD Training Directive

RN

SUBJECT: RETALIATION

The First Amendment protects the rights of individuals to verbally oppose,
verbally criticize, or verbally question police action without thereby risking arrest
or a citation. Although the First Amendment does not protect the right to
physically obstruct a police officer or refiise to comply with a lawful police order,
verbally opposing, criticizing or questioning police action does not constitute
physical obstruction or resistance. These expressions are not criminal and
cannot be punished constitutionally.

An individual has the right to question the basis for a police stop, ask for the
ordinance underlying a police stop, and express his displeasure with a police
stop. This protection extends to expletives and other language that an officer
may find annoying or provocative. In the face of such verbal challenges, an
officer must exercise a higher degree of restraint than the average citizen.

It is unlawful to arrest or ticket an individual for speech that verbally opposes or
verbally questions police action. It is similarly unlawful to retaliate against an
individual who verbally opposes or verbally questions palice action by arresting
or ticketing them for another offense. An officer cannot arrest such an individual
for another offense unless the same action would have been taken even in the
absence of the speech.

This directive is constitutionally required. It also is in keeping with our Law
Enforcement Code of Ethics, in which every officer pledges “to maintain
courageous calm in the face of danger, scorn or ridicule; develop self restraint
and be constantly mindful of the welfare of others.”
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Exhibit 3

Loitering Training Directive
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SUBJECT: LOITERING

Members of the department are reminded that “loitering,” by itself, is not a crime,
and cannot be the basis for an arrest or an investigative stop.

The Constitution protects the right to loiter or remain in a public place for an
innocent purpose, or for no purpose at all. Loitering is not a crime in itself and
cannot be punished constitutionally. Merely being present in an area where
illegal activity is taking place or tends to take place is not illegal.

Section 38-1-3 of the Detroit City Code provides:

It shall be unlawful for any person to loiter on any street, sidewalks,
overpass or public place. For the purpose of this section, loitering is
defined as the act of standing or idling in or about any street, sidewalk,
overpass or public place so as to hinder or impede or tend to hinder or
impede the passage of pedestrians or vehicles.

No violation of section 38-1-3 occurs unless the person is engaged in conduct
that hinders or impedes, or tends to hinder or impede, pedestrian or vehicle
traffic. The act of standing or idling in or about a public place is not, by itself, a
loitering offense.

Section 38-11-6 of the Detroit City Code provides:

A person shall not knowingly remain in any building, apartment, store,
automobile, boat, boathouse, airplane, or any other place where any
controlled substance is illegally sold, dispensed, furnished, given away,
stored, or kept with the intent to unlawfully use or possess such
controlled substance.

No violation of section 38-11-6 occurs unless the person knows of a drug offense
in that place and intends to commit a drug offense. Merely being present in a
place where a drug offense occurs is not illegal.

Because loitering by itself is not a criminal offense, it does not give rise to the
‘reasonable suspicion” required to justify an investigatory stop. The reasonable
suspicion standard is not satisfied merely by loitering in a high-crime area or near
a place where illegal activity occurs. To justify an investigatory stop for loitering,
there must be reasonable suspicion of unlawful conduct, purpose, or intent on
the part of the person being stopped.
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Exhibit 4

Stipulated Order of Voluntary Dismissal
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PHILLIP LETTEN, et al.,
~ Hon. Avern Cohn

Plaintiffs,
Case No. 10-cv-12182

Vs.
SCOTTHALL, et al,,

Defendants.
/

STIPULATED ORDER OF VOLUNTARY DISMISSAL

A settlement having been reached in this matter, and the parties having stipulated

to this order by and through counsel, it is hereby ORDERED that this case is

DISMISSED WITH PREJUDICE.
Dated: s/
Hon. Avern Cohn
United States District Judge
Stipulated to by:
/s/ /s/
Jessie J. Rossman Jane K. Mills

Daniel S. Korobkin

Counsel for Plaintiffs Counsel for Defendants

Dated: Dated:
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RELEASE
(with Medicare Affidavit)
Matter No.: A370007070 and 7332

Case No.: 2:10-cv-12182 and 12183

PHILLIP LETTEN and KEN ANDERSON (hereinafter “Plaintiffs”) in consideration
of the sum of Twenty Thousand Dollars and No Cents ($20,000.00); the promises contained
within the settlement agreement attached hereto; an executed stipulation for the entry of an order
dismissing the underlying civil action identified herein; and, an executed Medicare Reporting
and Indemnification Affidavit, hereby release the City of Detroit, a Michigan municipal
corporation, and each officer, employee, agent and representative (hereinafter colleciively the
“Defendant™) from any glﬁd all _liability, actions or claims, legal and equitable, known and
unknown, arisiné out of the e‘vents, :[ransaction's, and occurrences which are or could have been
complained of in the civil actions referenced above entitled Phillip Letten v. Scott Hall and
Ken Anderson v. LaShawn Pecples.

Plaintiffs understand that the payment to be made under this Release represents the
compromise of a disputed claim and payment is not to be construed as an admission of liability
on the part of Defendants.

As used in this Release, the term “Plaintiffs” includes each and every servant, agent,
contractor, attorney, employee, representative, family member, heir, related corporation,
subsidiary, division, affiliate, director, and officer of Plaintiffs, if any.

THIS RELEASE, the promises contained within the settlement agreement attached
hereto, and the attached Medicare Reporting and Indemnification Affidavit, which by this
reference are made a part hereof, constitute the entire understanding between Plaintiffs and
Defendants. The provisions of this Release and said attachments are binding upon the respective
heirs, affiliates, executors, administrators, and successors of the Plaintiffs forever.

The parties hereto acknowledge that receipt of the aforementioned sum is conditioned
upon the approval of the Detroit City Council. Said parties understand that the Law Department
will make reasonable efforts to achieve City Council approval and, subsequently, to promptly
process an application for payment. Nevertheless, because these procedures take time (normally
forty-five (45) - ninety (90) days) it is hereby acknowledged that Time is not of the Essence and

no day certain for the issuance of any check can be given.
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IN VIITNESS WHERIEOF, the Plaintiff has affixed his signature appearing below at

)'\ DWQ)\ , Michigan on 0('7"0 e ?_020]]_

Witnessed By:

Sightature 7 v o L o . PHILLIP LETTEN
Print Name: (S 63&#@ Y2 ) Plaintiffs Signature

v lie V\Q/Q/L/Q/Q)\,u—@%

Sidnhature

Print Name: )U\\g,L &U\ Lved)

Attorney’s Federal ID Number

STATE OF Mo )
) SS

COUNTY OF L‘“‘“’j£“?\~—~ )

This Release was acknowledged before me thisolU_ day of Octvh-e— , 2011,
by PHILLIP LETTEN, who hereby declares under penalty of perjury under the laws of the
State of Michigan that he or she is authorized in fact and law to execute this Release, and that all
necessary approvals, if any are required, have been obtained beforehand.

DEBORAH ANN CARLTON
, Ob NOTARY PUBLIC, STATE OF M)
IVS:Q('LWJCL (L AT o OUNTY CF LivhasTon
SSION
NOTARY PUBLI AGTING IN COUNTY oixﬁig%é'?}ng’/
State of f}\’(l , County of Lf ving Sh~—0
)

Print Name: :D L’//l_)ﬂk_o\ AW\ Coar[Ar—r
My Commission Expires: 10 fv()d—/d\()\ >

Note: Should this release be signed by the Plaintiff ontside of the State of Michigan that
fact must be noted in the appropriate area above and the out of state notary must attach a
certificate of notarial authority from the state he or she is authorized to act as a notary.



o

2:10-cv-12182-AC-VMM Doc # 23-8 Filed 12/06/11 Pg 16 of 39 PgID 132

Settlement Agreement

. This Settlement Agreement and Release (“Agreement™) is made the day of ,

2011 by and between Phillip Letten, Ken Anderson, the American Civil Liberties Union
Fund of Michigan (*“ACLU Fund of Michigan™), Officer Scott Hall, Officer LaShawn
Peoples, and the City of Detroit (“the City™) (collectively, the “Parties™).

This Agreement fully and completely resolves Letien v. Hall (Case No. 10-cv-12182) and
Anderson v. Peoples (Case No. 10-cv-12183), two civil actions filed by Phillip Letten and
Ken Anderson on June 2, 2010, in the United States District Court for the Eastern District of
Michigan, Southern Division, which are now consolidated as a single case, Letten v. Hall
(Case No. 10-cv-12182) (“this Action™).

Attorney Daniel S. Korobkin is authorized to sign this Agreement on behalf of Phillip Leiten,
Ken Anderson, and the ACLU Fund of Michigan, and Jane K. Mills is aithorised to sign this
Agreement on behalf of Officer Scoit Hall, Officer LaShawn Peoples, and the City.

Phillip Letten agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Hall, the City, and all other
employees and agents of the City from any and all claims, demands, damages, actions, causes
of action, suits or injuries of any kind or nature whatsoever, known or unknown, to person,
property or otherwise, which have resulted or may in the future arise out of his encounter
with Officer Hall on July 31, 2009, including but not limited to those damages alleged in this
Action.

Ken Anderson agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Peoples, the John Doe police
officer named as Officer Peoples’ co-defendant, the City, and all other employees and agents
of the City from any and all claims, demands, damages, actions, causes of action, suits or
injuries of any kind or nature whatsoever, known or unknown, to person, property or
otherwise, which have resulted or may in the future arise out of his encounter with Officer
Peoples and the John Doe defendant on November 12, 2008, including but not limited to
those damages alleged in this Action.

The City agrees to adopt “Training Directive — First Amendment Right to Distribute Non-
Commercial Pamphlets and Handbills” (“First Amendment Training Directive”), attached as
Exhibit 1.

The City agrees to distribute copies of the First Amendment Training Directive to all
members of the Detroit Police Department (“Department”) via an A-Distribution within 30
days of this Agreement.

Page 1 of 3
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The City agrees that the First Amendment Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Retaliation” (“Retaliation Training
Directive™), attached as Exhibit 2.

The City agrees to distribute copies of the Retaliation Training Directive to all members of
the Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Retaliation Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Loitering” (“Loitering Training Directive™),
attached as Exhibit 3.

The City agrees to distribute copies of the Loitering Training Directive to all members of the
Department via an A-Distribution within 30 days of this Agreement.

The City agrees that the Loitering Training Directive shall be read aloud to every Department
shift for a span of one week during roll call as an Administrative Message/Teletype within 30
days of this Agreement, and then again to every shift for a span of one week 6 months after
the first reading.

The City agrees to place a direct link to its online citizen complaint form on the main page of
the Department’s website within 30 days of this Agreemennt.

The City agrees to ensure that posters explaining its citizen complaint form are on public
display in the lobby and/or entrance of every precinct station and at the Department
headquarters within 30 days of this Agreement.

The City agrees to ensure that printed brochures explaining its citizen complaint form are
placed in racks and/or display areas at every precinct station and at the Department
headquarters within 30 days of this Agreement. This Agreement does not require the City to
create racks and/or display areas where none exist.

The City agrees that a citizen may file a citizen complaint form even if there are charges
pending against him or her.

The City agrees to distribute a written statement regarding paragraph 18 to all members of
the Department via an A-Distribution within 30 days of this Agreement.

Page 2 of 3
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- The City agrees that this statement regarding paragraph 18 shall be read aloud to every

Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement.

- The City shall pay the total amount of § 20,000.00 to Phillip Letten, Ken Anderson, and their

counsel at the ACLU Fund of Michigan.

2. The Parties agree to the form and content of the proposed order dismissing this Action,

attached as Exhibit 4. The proposed order shall be filed upon execution of this Agreement.

Signed and agreed to by:

DATE:

Jane K. Mills

City of Detroit Law Department
660 Woodward Ave., Ste. 1650
Detroit, MI 48226

_,D«l/ S. K@L DATE: ‘[%Z%BZ//

Daniel S. Korobkin
ACLU Fund of Michigan
2966 Woodward Ave.
Detroit, MI 48201

Page 3 of 3
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Exhibit 1

First Amendment Training Directive
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Detroit Police Department be retained by all members
- “ Number: +0-84-

Training Directive [ e

SUBJECT: FIRST AMENDMENT RIGHT TO DISTRIBUTE NON-
COMMERsAL PAVBLETS AND HANDBILLS

This Training Directive is intended to remind members of the department that
the First Amendment protects the right of persons in public places to
distribute non-commercial handbills and pamphlets. No permit or license is
required and there are no statutes or ordinances that limit an individual’s

right to do so. :

Detroit City Code Section 3-2-1 does not apply to non-commercial handbills,
circulars, pamphlets or other written material. Section 3-2-1 states:

a. It shall be unlawful for any person to distribute or
cause to be distributed any commerecial handbills,
circulars or advertising cards that solicit patronage for
goods, wares, merchandise, services, real estate or
any other thing within the Loop or Loop District, which
is defined in Section 1-1-2 of this Code as the area
bounded on the south by the south line of East
Jefferson Avenue and West Jefferson Avenue; on the
east by the east line of St. Antoine; on the north by
the north line of Columbia Street; and on the west by
the west line of First Street.

b. The provisions of this section shall not apply fo
established newspapers or periodicals or 1o
noncommercial circulars, handbills, or cards which
do not solicit patronage for profit.

Furthermore, there is no permit or license required to distribute noncommercial
handbills or pamphlets. ‘

The First Amendment to the United States Constitution protects, among other
things, the right of freedom speech and expression. The United States Supreme
Court has repeatedly made it clear that this constitutional right includes written as
well as verbal expression. It is of the utmost importance that members
understand -- and act in accordance with that understanding -- that the First
Amendment protects a freedom of expression without regard to the content of the
message or whether an officer or others find it offensive, contemptuous or

objectionable.

Questions can be directed to the Police Legal Advisor at 596-2151.

Delroit Palice Deparlment
i Page 1 of 1
This Training Directive is for Internal deparimental use only, and violations of lhe procedures oulllned in this Tralning Direclive may form the basis jor
Deparimental adminlstrative sanclions. This documenl Is not intended for third-parly use or benefll. Mo criminal or civil duty or standard of care Is
Imtanrad Inha nris ereated by the issuanna nf this Tralnlna Nireative :
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Ixhibit 2

Retaliation Training Directive
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DPD Trainipg Directive

Ty

SUBJECT: RETALIATION

The First Amendment protects the rights of individuals to verbally oppose,
verbally criticize, or verbally question police action without thereby risking arrest
or a citation. Although the First Amendment does not protect the right to
physically obstruct a police officer or refuse to comply with a lawful police order,
verbally opposing, criticizing or questioning police action does not constitute
physical obstruction or resistance. These expressions are not criminal and
cannot be punished constitutionally.

An individual has the right to question the basis for a police stop, ask for the
ordinance underlying a police stop, and express his displeasure with a police
stop. This protection extends to expletives and other language that an officer
may find annoying or provocative. In the face of such verbal challenges, an
officer must exercise a higher degree of restraint than the average citizen.

It is unlawful to arrest or ticket an individual for speech that verbally opposes or
verbally questions police action. It is similarly unlawful to retaliate against an
individual who verbally opposes or verbally questions police action by arresting
or ticketing them for another offense. An officer cannot arrest such an individual
for another offense unless the same action would have been taken even in the
absence of the speech.

This directive is constitutionally required. It also is in keeping with our Law
Enforcement Code of Ethics, in which every officer pledges “to maintain
courageous calm in the face of danger, scorn or ridicule; develop self restraint
and be constantly mindful of the welfare of others.”
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Exhibit 3

Loitering Training Directive
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SUBJECT: LOITERING

Members of the department are reminded that “loitering,” by itself, is not a crime,
and cannot be the basis for an arrest or an investigative stop.

The Constitution protects the right to loiter or remain in a public place for an
innocent purpose, or for no purpose at all. Loitering is not a crime in itself and
cannot be punished constitutionally. Merely being present in an area where
illegal activity is taking place or tends to take place is not illegal.

Section 38-1-3 of the Detroit City Code provides:

It shall be unlawful for any person to loiter on any street, sidewalks,
overpass or public place. For the purpose of this section, loitering is
defined as the act of standing or idling in or about any street, sidewalk,
overpass or public place so as to hinder or impede or tend to hinder or
impede the passage of pedestrians or vehicles.

No violation of section 38-1-3 occurs unless the person is engaged in conduct
that hinders or impedes, or tends to hinder or impede, pedestrian ar vehicle
traffic. The act of standing or idling in or about a public place is not, by itself, a
loitering offense.

Section 38-11-6 of the Detroit City Code provides:

A person shall not knowingly remain in any building, apartment, store,
automobile, boat, boathouse, airplane, or any other place where any
controlled substance is illegally sold, dispensed, furnished, given away,
stored, or kept with the intent to unlawfully use or possess such
conftrolled substance.

No violation of section 38-11-6 occurs unless the person knows of a drug offense
in that place and intends to commit a drug offense. Merely being present in a
place where a drug offense occurs is not illegal.

Because loitering by itself is not a criminal offense, it does not give rise to the
“reasonable suspicion” required to justify an investigatory stop. The reasonable
suspicion standard is not satisfied merely by loitering in a high-crime area or near
a place where illegal activity occurs. To justify an investigatory stop for loitering,
there must be reasonable suspicion of unlawful conduct, purpose, or intent on
the part of the person being stopped.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

PHILLIP LETTEN, et al.,
~ Hon. Avern Cohn

Plaintiffs,
Case No. 10-cv-12182

V8.

SCOTT HALL, et al.,

Defendants.
/

STIPULATED ORDER OF VOLUNTARY DISMISSAL

A settlement having been reached in this matter, and the parties having stipulated

to this order by and through counsel, it is hereby ORDERED that this case is

DISMISSED WITH PREJUDICE.
Dated: /s/
Hon. Avern Cohn
United States District Judge
Stipulated to by:
s/ /s/
Jessie J. Rossman Jane K. Mills

Daniel S. Korobkin

Counsel for Plaintiffs Counsel for Defendants

Dated: Dated:
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RELEASE
(with Medicare Affidavit)
Matter No.: A370007070 and 7332

Case No.: 2:10-cv-12182 and 12183

PHILLIP LETTEN and KEN ANDERSON (hereinafter “Plaintiffs™) in consideration
of the sum of Twenty Thousand Dollars and No Cents ($20,000.00); the promises contained
within the settlement agreement attached hereto; an executed stipulation for the entry of an order
dismissing the underlying civil action identified herein; and, an executed Medicare Reporting
and Indemnification Affidavit, hereby release tile City of Detroit, a Michigan municipal
corporation, and each officer, employee, agent and representative (hereinafter collectively the
“Defendant™) from any qlld all liability, actions or claims, legal and equitable, known and
unknown, arisin'g out of 'th'e'évents,"transactions, and occurrences which are or could have been
complained of in the civil actions referenced above entitled Phillip Letten v. Scott Hall and
Ken Anderson v. LaShawn Peoples.

Plaintiffs understand that the payment to be made under this Release represents the
compromise of a disputed claim and payment is not to be construed as an admission of liability
on the part of Defendants. w

As used in ti]iS Release, the term I“P'Iaintiffs” includes each and every servant, agent,
contractor, attorney, employee, representative, family member, heir, related corporation,
subsidiary, division, affiliate, director, and officer of Plaintiffs, if any.

THIS RELEASE, the promises contained within the settlement agreement attached
hereto, and the attached Medicare Reporting and Indemnification Affidavit, which by this
reference are made a part hereof, constitute the entire understanding between Plaintiffs and
Defendants. The provisions of this Release énd said éttachments are bindiné upon the 'Jie"spective
heirs, affiliates, executors, administrators, and successors of the Plaintiffs forever.

The parties hereto acknowledge that receipt of the aforemeﬁtipned sum 1s conditioned
upon the approval of the Detroit City Council. Said parties unﬂerstand that the Law Department
will make reasonable efforts to achieve City Council approval and, subsequently, to promptly
process an application for payment. Nevertheless, because these procedures take time (normally
forty-five (45) - ninety (90) days) it is hereby acknowledged that Time is not of the Essence and

no day certain for the issuance of any check can be given.
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IN WITNESS WHEREOF, the Plaintiff has affixed his signature appearing below at
2T76C VoD WA@ ,Michiganon 2§ 2\ ,2011.

TOrtesiT M| AZ 2D
///’(54//5/0457

Witnessed By:
Signatdiré O ANDERSON
Print Nax {?61 b@—f’h le / fLO/ Plaintiff’s Signature

7
Si gmtm e
Print Name: 9"// 2AA

Addres

A.ttorney’s Federal ID Number

STATE OF _Much ( qom )
d )SS
COUNTY OF (»Jnuu, re )

This Release was acknowledged before me this Z_‘_'si‘ day of O/ \ler , 2011,
by KEN ANDERSON, who hereby declares under penalty of perjury under the Jaws of the State
of Michigan that he or she is authorized in fact and law to execute this Release, and that all
necessary approvals, if any are required, have been obtained beforehand.

Do s Heal

NOTARY PUBLIC

State of chkl%{;//\ , County of _bipngh {eron
Print Name: Dangd S. {WJLLW\

My Commission Expires: l)/ 207Qo\=r

Note: Should this release be signed by the Plaintiff outside of the State of Michigan that
fact must be noted in the appropriate area above and the out of state notary must attach a
certificate of notarial authority from the state he or she is authorized to act as a notary.
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Settlement Agreement

This Settlement Agreement and Release (“Agreement™) is made the day of .
2011 by and between Phillip Letten, Ken Anderson, the American Civil Liberties Unjon
Fund of Michigan (“ACLU Fund of Michigan™), Officer Scott Hall, Officer LaShawn
Peoples, and the City of Detroit (“the City”) (collectively, the “Parties™).

. This Agreement fully and completely resolves Letten v. Hall (Case No. 10-cv-12182) and
Anderson v. Peoples (Case No. 10-cv-12183), two civil actions filed by Phillip Letten and
Ken Anderson on June 2, 2010, in the United States District Court for the Eastern District of
Michigan, Southern Division, which are now consolidated as a sin gle case, Letten v. Hall

(Case No. 10-cv-12182) (“this Action™).

Attorney Daniel S. Korobkin is authorized to sign this Agreement on behalf of Phillip Letten,
Ken Anderson, and the ACLU Fund of Michigan, and Jane K. Mills is authorized to sign this
Agreement on behalf of Officer Scott Hall, Officer LaShawn Peoples, and the City.

Phillip Letten agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigus, to release Officer Hall, the City, and all ather
employees and agents of the City from any and all claims, demands, damages, actions, causes
of action, suits or injuries of any kind or nature whatsoever, known or unknown, to person,
property or otherwise, which have resulted or may in the future arise out of his encounter
with Officer Hall on July 31, 2009, including but not limited to those damages alleged in this
Action.

Ken Anderson agrees, on behalf of himself, agents, family members, friends, partners,
associates, attorneys, heirs and assigns, to release Officer Peoples, the John Doe police
officer named as Officer Peoples’ co-defendant, the City, and all other employees and agents
of the City from any and all claims, demands, damages, actions, causes of action, sults or
injuries of any kind or nature whatsoever, known or unknown, to person, property or
otherwise, which have resulted or may in the future arise out of his encounter with Officer
Peoples and the John Doe defendant on November 12, 2008, including but not limited to
those damages alleged in this Action. -

The City agrees to adopt “Training Directive - First Amendment Right to Distribute Non-
Commercial Pamphlets and Handbills” (“Firsl Amendment Training Directive”), attached as
Exhibit 1.

The City agrees 1o distribute copies of the First Amendment Training Directive to all
members of the Detroit Police Department (“Department”) via an A-Distribution within 30
days of this Agreement.

Page 1 of 3
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The City agrees that the First Amendment Training Directive shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Retaliation” (“Retaliation Training
Directive™), attached as Exhibit 2.

The City agrees to distribute copies of the Retaliation Training Directive to all members of
the Department via an A-Distribution within 30 days of this Agreement.

. The City agrees that the Retaliation Training Directive shall be read aloud to every

Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement, and then again to every shift for a span
of one week 6 months after the first reading.

The City agrees to adopt “Training Directive — Loitering” (“Loitering Training Directive™),
attached as Exhibit 3.

The City agrees to distribute copies of the Loitering Training Directive to all members of the
Department via an A-Distribution within 30 days of this Agreement.

‘The City agrees that the Loitering Training Directive shall be read aloud to every Department
shift for a span of one week during roll call as an Administrative Message/Teletype within 30
days of this Agreement, and then again to every shift for a span of one week 6 months after
the first reading.

The City agrees to place a direct link to its online citizen complaint form on the main page of
the Department’s website within 30 days of this Agreement.

The City agrees to ensure that posters explaining its citizen complaint form are on public
display in the lobby and/or entrance of every precinct station and at the Department
headquarters within 30 days of this Agreement.

- The City agrees to ensure that printed brochures explaining its citizen complaint form are

placed in racks and/or display areas at every precinct station and at the Department
headquarters within 30 days of this Agreement. This Agreement does not require the City to
create racks and/or display areas where none exist.

The City agrees that a citizen may file a citizen complaint form even if there are charges
pending against him or her.

. The City agrees to distribute a written statement regarding paragraph 18 to all members of

the Department via an A-Distribution within 30 days of this Agreement.

Page 2 of 3
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- The City agrees that this statement regarding paragraph 18 shall be read aloud to every
Department shift for a span of one week during roll call as an Administrative
Message/Teletype within 30 days of this Agreement.

- The City shall pay the total amount of § 20,000.00 to Phillip Letten, Ken Anderson, and their
counse] at the ACLU Fund of Michigan.

The Parties agree to the form and content of the proposed order dismissing this Action,
attached as Exhibit 4. The proposed order shall be filed upon execution of this Agreement.

Signed and agreed to by:

DATE:

Jane K. Mills

City of Detroit Law Department
660 Woodward Ave., Ste. 1650
Detroit, M1 48226

LVJ S. ‘K/’J_‘ DATE: lo /21 [201)

Daniel S. Korobkin
ACLU Fund of Michigan
2966 Woodward Ave.
Detroit, MI 48201

Page 3 nf3
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Exhibit 1

First Amendment Training Directive
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Detroit Police Department be retained by all members
=pa Number: +8-84

Training Directive ot e

SUBJECT: FIRST AMENDMENT RIGHT TO DISTRIBUTE NON-
COMMERJCIAL PAMlﬂLETS AND HANDBILLS

This Training Directive is intended to remind members of the department that
the First Amendment protects the right of persons in public places to
distribute non-commercial handbills and pamphlets. No permit or license is
required and there are no statutes or ondmances that limit an individual's

right to do so.

Detroit City Code Section 3-2-1 does not apply to non-commercial handbills,
circulars, pamphlets or other written material. Section 3-2-1 states:

a. It shall be unlawful for any person to distribute or
cause to be distributed any ecommercial handbills,
circulars or advertising cards that salicit patronage for
goods, wares, merchandise, services, real estate or
any other thing within the Loop or Loop District, which
is defined in Section 1-1-2 of this Code as the area
bounded on the south by the south line of East
Jefferson Avenue and West Jefferson Avenue; on the
east by the east line of St. Antoine; on the north by
the north line of Columbia Street; and on the west by
the west line of First Strest.

b. The provisions of this section shall not apply to
established newspapers or periodicals or fo
noncommercial circulars, handbills, or cards which
do not salicit patronage for profit.

Furthermore, there is no permit or license required to distribute noncommermalv
handbills or pamphlets.

The First Amendment to the United States Constitution plotects among other
things, the right of freedorn speech and expression. The United States Supreme
Court has repeatedly made it clear that this constitutional right includes written as
well as verbal expression. It is of the utmost importance that members
understand -- and act in accordance with that understanding -- that the First
Amendment protects a freedom of expression without regard to the content of the
message or whether an officer or others find it offensive, contemptuous or

objectionable.

Questions can be directed fo the Police Legal Advisar at 596-2151.

Delrait Police Deparlingni
Page 1 of 1
This Training Directive is for Internal deparimental use only, and violalions of the procedures ouliined in this Training Direclive may form the basis for
Departmental administralive sanclions. This documenl Is nal Inlended for (hird-parly use or benefil. Mo criminal or civil duly or standarg of care Is
Inlmndad In he nris rreatad b the isenance Af this Tralnlon Direnliva
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Exhibit 2

Retaliation Training Directive
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SUBJECT: RETALIATION

The First Amendment protects the rights of individuals to verbally oppose,
verbally criticize, or verbally question police action without thereby risking arrest
or a citation. Although the First Amendment does not protect the right to
physically obstruct a police officer or refuse to comply with a lawful police order,
verbally opposing, criticizing or questioning police action does not constitute
physical obstruction or resistance. These expressions are not eriminal and
cannot be punished constitutionally.

An individual has the right to question the basis for a police stap, ask for the
ordinance underlying a police stop, and express his displeasure with a police
stop. This protection extends to expletives and other language that an officer
may find annoying or provocative. In the face of such verbal challenges, an
officer must exercise a higher degree of restraint than the average citizen.

It is unlawful to arrest or ticket an individual for speech that verbally opposes or
verbally questions police action. It is similarly unlawful to retaliate against an
individual who verbally opposes or verbally questions police action by arresting
or ticketing them for another offense. An officer cannot arrest such an individual
for another offense unless the same action would have been taken even in the

absence of the speech.

This directive is constitutionally required. It also is in keeping with our Law
Enforcement Code of Ethics, in which every officer pledges “to maintain
courageous calm in the face of danger, scorn or ridicule: develop self restraint
and be constantly mindful of the welfare of others.”
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Exhibit 3

Loitering Training Directive
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SUBJECT: LOITERING

Members of the department are reminded that ‘loitering," by itself, is not a crime,
and cannot be the basis for an arrest or an investigative stop.

The Constitution protects the right to loiter or remain in a public place for an
innacent purpose, or for no purpose at all. Loitering is not a crime in itself and
cannot be punished constitutionally. Merely being present in an area where
illegal activity is taking place or tends to take place is not illegal.

Section 38-1-3 of the Detroit City Code provides:

It shall be unlawful for any person to loiter on any street, sidewalks,
overpass or public place. For the purpose of this section, loitering is
defined as the act of standing or idling in or about any strest, sidewalk,
overpass or public place so as fo hinder or impede or tend to hinder or
impede the passage of pedestrians or vehicles.

No violation of section 38-1-3 occurs uniess the person is engaged in conduct
that hinders or impedes, or tends to hinder or impede, pedestrian or vehicle
traffic. The act of standing or idling in or about a public place is not, by itself, a
loitering offense.

Section 38-11-6 of the Detroit City Code provides:

A person shall not knowingly remain in any building, apartment, store,
automobile, boat, boathouse, airplane, or any other place where any
controlled substance is illegally sold, dispensed, furnished, given away,
stored, or kept with the intent to unlawfully use or possess such
conirolled substance.

No violation of section 38-11-6 occurs unless the person knows of a drug offense
in that place and intends o commit a drug offense. Merely being present in a
place where a drug offense occurs is not illegal.

Because loitering by itself is not a criminal offense, it does not give rise to the
‘reasonable suspicion” required to justify an investigatory stop. The reasonable
suspicion standard is not satisfied merely by loitering in a high-crime area or near
a place where illegal activity occurs. To justify an investigatory stop for loitering,
there must be reasonable suspicion of unlawful conduct, purpose, or intent on
the part of the person being stopped.
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Stipulated Order of Voluntary Dismissal
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

PHILLIP LETTEN, et al.,

V8.

SCOTTHALL, et al.,

Defendants.

SOUTHERN DIVISION

~ Hon. Avem Cohn

Case No. 10-cv-12182

/

STIPULATED ORDER OF VOLUNTARY DISMISSAL

A settlement having been reached in this matter, and the parties having stipulated

to this order by and through counsel, it is hereby ORDERED that this case is

DISMISSED WITH PREJUDICE.

Dated:

Stipulated to by:

/s/

Jessie J. Rossman
Daniel S. Koroblin

Counsel for Plaintiffs

Dated:

/s/
Hon. Avern Cohn
United States District Judge

/sl
Jane . Mills

Counsel for Defendants

Dated:
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Exhibit G

Letter to Mills 11/8/11
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2966 Woodward Avenue
Detroit, Michigan 48201
Phone 313.578.6800
Fax 313.578.6811

Email aclu@aclumich.org
www.aclumich.org

November 8, 2011

By Fax Only: (313) 224-5505

Jane Kent Mills

City of Detroit Law Department
660 Woodward Ave., Suite 1650
Detroit, MI 48226-3535

Re: Letten v. Hall and Anderson v. Peoples

Dear Ms. Mills:

#@iilﬁivi g-?ice
P.O.Box 18022

Lansing, Michigan 48901
Phone 517.372.8503

Fax 517.372.8503

Email lansing@aclumich.org
www.aclumich.org

Following our telephone conversation today, this is to confirm that you will sign and return the

settlement agreement to me by the end of this week.

When I receive the fully executed settlement agreement I will stipulate to an order dismissing the

case with prejudice.
Very truly yours

Daniel S. Korobkin

® <= 132

R

g

T

Celebrating 50 Years

i - [ .. [ . LY B B ~ 1™ . v T~
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Letter to Mills 11/23/11
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State Headquarters

2966 Woodward Avenue
Detroit, Ml 48201-3035
Phone 313.578.6800
Fax 313.578.4811

Email aclu@aclumich.org
www.aclumich.org

Legislative Office

P. O. Box 18022

Lansing, Ml 48901-8022
Phone 517.372.8503

Fax 517.372.5121

Email lansing@aclumich.org
www.aclumich.org

Pg ID 159
West Michigan Regional Office

89 lonia NW, Suite 300
Grand Rapids, Ml 49503
Phone 616.301.0930
Fox 616.456.1450

Email aclu@aclumich.org
www.aclumich.org

November 23, 2011

By Fax and First Class Mail

Jane Kent Mills

City of Detroit Law Department
660 Woodward Ave., Suite 1650
Detroit, MI 48226-3535

Re: Letten v. Hall and Anderson v. Peoples

Dear Ms. Mills:

On October 25—four weeks ago—1I sent you my clients’ signed releases in the above-
captioned case(s) on the condition that you would promptly sign our settlement agreement and
return it to me in the stamped envelope I provided. On Tuesday, November 8, we spoke on the
phone and you agreed that you would sign the settlement agreement and return it to me by
Friday, November 11. Two weeks have passed since we spoke, and I have yet to receive it.

We reached a final agreement in this case in early April, over seven months ago. A delay
this long is unjustified. As City Council has approved the settlement and my clients have
completed and signed all the forms and releases you required of them, there is absolutely no
reason for further delay.

Accordingly, please sign our settlement agreement, return it to me immediately, and take
the appropriate steps to ensure that the City of Detroit carries out its obligations pursuant to that
agreement. If you are unable or unwilling to do so, I will have little choice but to seek court-
ordered enforcement of our agreement, sanctions, and attorney’s fees. I trust such a drastic
measure will be unnecessary.

Thank you for making this a top priority.

Very truly yo?‘s,

Dan Korobkin

ary L. Moss, Esq. | Executive Director ~ Ralph Simpson, Esq. | President Mark Granzotto, Esq. | General Counsel

® <EEE-132

5
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Exhibit I

Green v. City of Detroit
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARCON GREEN and
HAROLD McKINNEY,
Plaintiffs, Case No. 09-11589
V. HON. LAWRENCE ZATKOFF

CITY OF DETROIT, a municipal corpora-
tion, MICHAEL OSMAN, and MICHAEL
PARISH, jointly and severally,

Defendants.

NOTICE TO APPEAR AND SHOW CAUSE
AT A SESSION of said Court, held in the
United States Courthouse, in the City of Port Huron,
State of Michigan, on the 29™ day of June, 2011

PRESENT: THE HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

On March 10, 2011, following an extensive period of discovery and the opportunity for the
parties to file dispositive and other motions, the Court conducted a Final Pre-trial Conference in this
case. At that time, Eric Frey (co-counsel for both Plaintiffs) and John Schapka (counsel for all
Defendants) discussed settling the case, but the parties did not reach any agreement. On March 11,
2011, in an e-mail authored by Gerald Posner (co-counsel for Plaintiffs) and copied to Mr. Schapka,
the Court was notified that a settlement had been reached with respect to all claims before this Court.
The e-mail also indicated that the City Council for the City of Detroit (“City Council™) would need

to approve the settlement on behalf of Defendants.
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The Court has been advised that Mr. Schapka submitted all necessary paperwork to City
Council on March 31,201 1. Ontwo occasions since March 31, 2011 (specifically, May 4, 2011 and
June 7, 2011), the Court emailed Mr. Posner and Mr. Schapka to inquire about the status of the
settlement, specifically, whether City Council had approved (or rejected) the proposed settlement.
On both occasions, the Court was informed that the settlement is being held up by members of City
Council or, more specifically, members of the Internal Operations Sub-Committee, a three-member
subsection of City Council, because of concerns regarding indemnification related to Defendant
Michael Osman and Defendant Michael Parish. The Court also has been advised that these delays
have “become a common problem with [City of Detroit] police department cases[.]” At no time has
anyone even provided the Court with a date by or upon which City Council will begin to consider
(let alone approve or reject) the settlement agreed to by Plaintiffs, counsel for Plaintiffs, the
individual Defendants and counsel for Defendants.

Thus, it appears to the Court that this is a case where:

(A)  Counsel for the Plaintiffs and counsel for Defendants engaged in good faith
efforts to reach a reasonable resolution of the claims brought by Plaintiffs;

(B)  Counsel for Plaintiffs and counsel for Defendants promptly set forth the
terms of the settlement in written documents, and counsel for Defendants
promptly submitted such settlement documents to City Council;

(C)  Approval of the settlement documents by City Council is a necessary step to
resolving and closing this case;

(D)  Approval of City Council is the only remaining task required for formal

settlement of this case (or, in the alternative, rejection of the settlement by
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(E)

(F)

Q)

(H)

City Council will enable the Court to set this case for trial, as all pre-trial
proceedings are complete);

City Council has taken no action with respect to the proposed settlement,
even though Mr. Schapka provided City Council with the proposed
settlement nearly three months ago;

City Council and/or its Internal Operations Sub-Committee does not have a
scheduled date upon which the proposed settlement will even be considered
(to say nothing of approved or rejected);

City Council has been and continues to be deliberately indifferent to taking
any action with respect to considering - and approving or rejecting - the
proposed settlement; and

City Council’s deliberate indifference has had, and will continue to have, a
significant detrimental effect on: (a) the economy and efficiency of the
judicial system, generally,' and this Court, specifically, (b) the rights and
interests of the Plaintiffs to this action, (c} the rights and interests of
Defendants Osman and Parish, (d) the rights and interests of the residents of
the City of Detroit, and (e) the rights and interests of the many non-residents

of the City of Detroit who pay taxes to the City of Detroit.

"The Court notes that this is not the only recent case where City Council has been
egregiously dilatory in approving a settlement for a case that stemmed from alleged misconduct
by City of Detroit police officers. See Anderson v. Gaines, et al., No. 09-11193 (Docket #29,
March 7, 2011) (Order imposing sanctions against the City of Detroit in the amount of
approximately $20,000 in a case settled for about $25,000 because City Council failed to
approve/reject a settlement for many months after the settlement was submitted to City Council).

3
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Based on: (a) the deliberate indifference of City Council to take action with respect to the

proposed settlement submitted to it nearly three months ago, and (b) the broad repercussions such

inaction has with respect to specific members of this community, the members of this community

as a whole, and the judicial system, the Court finds it necessary to fashion a means of facilitating

a prompt resolution of this case.

Now, therefore, for the reasons set forth above and for the purpose of prompting resolving

thié case, the Court hereby ORDERS that:

M

@)

3)

4)

All members of the City Council shall appear before the Court at 9:30 a.m. on
Tuesday, July 26, 2011, in the Federal Building and U.S. Courthouse, 526 Water
Street, Port Huron, Michigan, 48060, for a hearing regarding the manner of resolving
this case;

At 9:30 a.m. on Tuesday, July 26, 2011, all members of the City Council shall be
prepared to show cause before the Court why: (i) the City of Detroit; (ii) City
Council as a whole; and/or (iii) certain members of City Council should not be
sanctioned for failure to take timely action with respect to the proposed settlement
of this case, a proposed settlement that City Council has had in its possession for
nearly three months;

Counsel for Plaintiffs, the Plaintiffs, counsel for Defendants and the individual
Defendants shall appear before the Court at 9:30 a.m. on Tuesday, July 26, 2011, in
the Federal Building and U.S. Courthouse, 526 Water Street, Port Huron, Michigan,
48060, for a hearing regarding the manner of resolving this case;

At the conclusion of the hearing, absent a formal settlement entered on the record,
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(1) a firm trial date for this case shall be scheduled; and (ii) no settlement shall be
accepted by the Court, except upon the imposition of such sanctions as the Court
deems necessary and appropriate;

(5)  Counsel for Defendants shall immediately provide the individual Defendants and
every member of City Council with a copy of'this Notice to Appear and Show Cause;
and

(6) Counsel for Plaintiffs shall immediately provide the Plaintiffs with a copy of this
Notice to Appear and Show Cause.

[T IS SO ORDERED.

s/Lawrence P. Zatkoff

LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

Dated: June 29, 2011
CERTIFICATE OF SERVICE
The undersigned certifies that a copy of this Order was served upon the attorneys of record

by electronic or U.S. mail on June 29, 2011.

s/Marie E. Verlinde
Case Manager
(810) 984-3290
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
MARCON GREEN and
HAROLD McKINNEY,
Plaintiffs, Case No. 09-11589
V. HON. LAWRENCE ZATKOFF

CITY OF DETROIT, a municipal corpora-
tion, MICHAEL OSMAN, and MICHAEL
PARISH, jointly and severally,

Defendants.

ORDER
AT A SESSION of said Court, held in the
United States Courthouse, in the City of Port Huron,
State of Michigan, on the 22™ day of July, 2011

PRESENT: THE HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

On the morning of July 22, 2011, the Court issued an Order Adjourning Order to Appear,
wherein the Court granted Defendants’ motion to adjourn a show cause hearing scheduled for July
26, 2011, to July 28, 2011. In early afternoon of July 22, 2011, counsel for Defendants
communicated to the Court that the Detroit City Council had approved the $50,000 settlement in this
case that had been approved by all counsel, the Plaintiffs and the individual defendants on or about
March 11, 2011. In other words, Detroit City Council finally approved a settlement that had been
pending for approximately four months while in the hands of Detroit City Council, subject only to
approval by the Detroit City Council.

As the Detroit City Council’s approval of the settlement resolves this matter, the Court shall
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not require the members of Detroit City Council to appear before the Court on July 28, 2011, to
show cause why Detroit City Council had not taken action to approve or reject the settlement
submitted to them on March 31, 2011. Accordingly, the Court ORDERS that neither the members
of Detroit City Council, Plaintiffs, named Defendants or counsel for either party need appear before
the Court on July 28, 2011, as set forth in the Order Adjourning Order to Appear (Docket #41). In
order to be clear, however, all such persons are notified that the Order to Show Cause issued to the
members of Detroit City Council is not being dismissed at this time.

As Detroit City Council took nearly four months to approve such settlement and Plaintiffs
and Plaintiffs’ counsel have been awaiting payment of the $50,000 settlement amount for more than
four months, however, the Court concludes that prompt payment of the $50,000 settlement to
Plaintiffs and Plaintiffs’ counsel is not only warranted but also necessary to satisfy the interests of
justice. Accordingly, the Court hereby ORDERS that Defendants pay Plaintiffs (and Plaintiffs’
counsel, as appropriate) the aggregate sum of $50,000 on or before August 2, 2011.

Upon receipt of such amount by Plaintiffs (and/or Plaintiffs’ counsel), the parties shall
prepare a stipulation and proposed order dismissing this cause of action, with prejudice, and submit
such stipulation and proposed order of dismissal to the Court. The Court FURTHER ORDERS that
the parties submit such stipulation and proposed order of dismissal, with prejudice, to the Court on
or before August 9, 2011.

IT IS SO ORDERED.

S/Lawrence P. Zatkoff

LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

Dated: July 22, 2011
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of this Order was served upon the attorneys of record
by electronic or U.S. mail on July 22, 2011.

S/Marie E. Verlinde
Case Manager
(810) 984-3290
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Exhibit J

Anderson v. Gaines
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAMONICA ANDERSON, Individually,
And JOHN BLOUNT, By his Next Friend

Lamonica Anderson Case No. 2:09¢cv 11193
Plaintiffs, Hon. Victoria A. Roberts
v

DETROIT POLICE OFFICERS BASHAWN GAINES,
SAMUEL GALLOWAY, ANNE MOTT
ALEXANDER ROTHS and OFF. MAZINSKI

in their individual capacities, and CITY OF DETROIT,
a municipal corporation,

Defendants,
/

KENNETH D. FINEGOOD P36170 JERRY ASHFORD (P-47402)
KENNETH D. FINEGOOD, P.L.C. Attorney for Defs City of Detroit et al
Attorney for Plaintiff 600 Woodward Ave.,
29566 Northwestern Hwy, Suite 120 1650 First National Building
Southfield, MI 48034 Detroit, MI 48226
248-351-0608 313-224-4550

Fax: 248-359-2997

MOTION TO ENFORCE SETTLEMENT AND
ENTER JUDGMENT IN FAVOR OF PLAINTIFF

Plaintiffs, through their attorney Kenneth D. Finegood, P.L.C. moves this Honorable
Court to issue its order enforcing the settlement agreement previously entered into between
plaintiff and defendant and to enter judgment thereon, as follows:
1. This is a police misconduct case settled by agreement of counsel on July 19, 2010
as a result of a facilitative mediation conducted by Magistrate Donald Scheer, in the amount of
$25,000.00, to be paid in favor of plaintiffs in exchange for a full and final release.
2. That the terms of the settlement were set forth in open court on July 1, 2010.

3. That undersigned counsel was informed that the settlement agreement was referred to
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the Detroit City Counsel for approval on or about September 21, 2010.

4. That undersigned counsel was informed that the settlement agreement was resubmitted
to the Detroit City Council on or about October 29, 2010.

5. That as of the date of filing this motion, defendant has failed or refused to provide
settlement documents, issue a settlement draft and has been unable to provide plaintiff with a
“date certain” for receipt of the settlement proceeds, despite numerous calls to the City of Detroit
Law Department.

6.  That plaintiff sought concurrence of counsel by telephone conference on December 16,
2010, and said concurrence was denied.

7. In accordance with the authority cited in the attached brief in support of this motion,
this Court is empowered to enforce the settlement agreement by way of entry of judgment and
may assess reasonable costs and fees incurred by plaintiff in having to bring the instant motion.

WHEREFORE, plaintiff prays as follows:

A. That this Court enforce the parties’ settlement agreement by way of Judgment in
favor of plaintiff and against defendants in the amount of $25,000.00 and
B. That defendants be assessed costs in the sum of $1,020.00 for costs and attorney
fees in bringing this motion, plus per diem sanctions in the amount of $250.00 per
day for each day that the settlement/judgment remains unpaid and
C. Such other and further relief as this Court deems appropriate.
S/ Kenneth D. Finegood

Kenneth D. Finegood, P.L.C.

29566 Northwestern Hwy Ste 120

Southfield, MI 48034

248-351-0608
KDFesq44@AOL.com
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAMONICA ANDERSON, Individually,
And JOHN BLOUNT, By his Next Friend

Lamonica Anderson Case No. 2:09¢v 11193
Plaintiffs, Hon. Victoria A. Roberts
v

DETROIT POLICE OFFICERS BASHAWN GAINES,
SAMUEL GALLOWAY, ANNE MOTT
ALEXANDER ROTHS and OFF. MAZINSKI

in their individual capacities, and CITY OF DETROIT,
a municipal corporation,

Defendants,
/

KENNETH D. FINEGOOD P36170 JERRY ASHFORD (P-47402)
KENNETH D. FINEGOOD, P.L.C. Attorney for Defs City of Detroit et al
Attorney for Plaintiff 600 Woodward Ave.,
29566 Northwestern Hwy, Suite 120 1650 First National Building
Southfield, MI 48034 Detroit, M1 48226
248-351-0608 313-224-4550

Fax: 248-359-2997
/

BRIEF IN SUPPORT OF MOTION TO ENFORCE SETTLEMENT AND ENTER
JUDGMENT IN FAVOR OF PLAINTIFF

This is a police misconduct matter involving allegations of excessive force against
defendant Detroit police officer occurring August 20, 2008. Parties appeared for facilitative
mediation on July 19, 2010 and agreed to a full and final settlement in the amount of $25,000.00
in favor of plaintiff subject to City Counsel approval. Terms of the settlement were set forth on
the record in open court before the Honorable Donald Scheer. Despite this matter having been
submitted and resubmitted for City Counsel approval, defendant has failed to provide settlement

documeats or provide information regarding when a settlement draft will be forthcoming.
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Despite multiple calls to the City Law Department regarding status of the settlement draft, no
information has been forthcoming upon when settlement funds will be forthcoming.

It is well established that courts retain the inherent power to enforce agreements entered
into in settlement of litigation pending before them. Aro Corp. v. Allied Witan Co., 531
F.2d1368, 1371 (6th Cir. 1976). In fact, a district court has the inherent power to enforce an
agreement entered into in settlement of pending litigation even if that agreement has not been
reduced to writing. Bowater N.Am. Corp. v. Murray Machinery, 773 F.2d 71, 77 (6th Cir. 1985).

Before enforcing a settlement, a district court must conclude that agreement has been
reached on all material terms. Brock v. Scheuner Corp., 841 F.2d 151, 154 (6th Cir. 1988). “The
court must enforce the settlement as agreed to by the parties and is not permitted to alter the
terms of the agreement.” Brock, 841 F.2d at 154.

“The power of a trial court to enter a judgment enforcing a settlement agreement has its
basis in the policy favoring the settlement of disputes and the avoidance of costly and time
consuming litigation.” Kukla v. National Distillers Prodcs., Co., 483 F.2d 619, 621 (6th Cir.
1973). Such a judgment is in the nature of a consent judgment. /d.; see also
Re/MaxInternational, Inc., 271 F.3d at 650 (“Once concluded, a settlement agreement is as
binding, conclusive, and final as if it had been incorporated into a judgment.”).

The United States Supreme Court, in Kokkonen v Guardian Life Insurance Co of America,
511 US 375,378, 114 S Ct 1673, 128 L Ed. 2d 391 (1994), indicated that, “when dismissal of a case
is pursuant to FRCP 41(a)(2)... the parties’ compliance with the terms of the settlement contract (or
the court’s “retention of jurisdiction” over the settlement contract), may, in the court’s discretion, be
one of the terms set forth in the order.”

The 6w Circuit has long approved summary enforcement of settlement agreements "in

order to promote the . . . speedy and reasonable resolution to disputes,” Bobonik v Medina Gen



2:10-cv-12182-AC-VMM Doc # 23-12 Filed 12/06/11 Pg6of 11 PgID 174

2:09-cv-11193-VAR-DAS Doc # 25 Filed 12/16/10 Pgbof6 PgID 92

Hosp, 126 FApp'x 270, 273 (6th Cir 2005) (citing Aro Corp v Allied Witan Co, 531 F2d 1368,
1372 (6th Cir 1976)), a benefit that accrues regardless of the source of jurisdiction. Furthermore,
a district court may rely on any basis of jurisdiction to summarily enforce a settlement agreement
that produced the dismissal of an earlier federal suit. Limbright v Hofineister, 566 F3d 672, 675
(6th Cir Mich. 2009).

This Court has ancillary jurisdiction over the settlement agreement, as it has been
incorporated into the Order of this Court. In Kokkonen, the Supreme Court recognized that one of
purposes of the federal courts' ancillary jurisdiction is “to enable a court to function successfully, that
is, to manage its proceedings, vindicate its authority, and effectuate its decrees." Id. at 379-80. The
Kokkonen Court also held that a district court may, on motion by a party and without the filing of a
new suit, summarily enforce a settlement agreement if the court has ancillary jurisdiction over the
breach claim. /d.

Here the parties placed their agreement on the record in open court, almost five months
ago. This Honorable Court has issued its order to plaintiff to show cause why this matter should
not be dismissed.

Where as here, a party to the settlement fails to perform, the court may enter a judgment
encompassing the settlement terms, Re/MaxInternational, Inc., supra. The court also has the
inherent power to award sanctions against defendants by reason of their delay and the attendant
cost and inconvenience visited upon plaintiff as a result.

CONCLUSION AND RELIEF REQUESTED

[t is undisputed that the parties entered into a binding settlement agreement, whereby
defendants agreed to pay plaintiff $25,000.00. Defendants, however have delayed payment

beyond a reasonable time. Under the authority cited above, this court has the inherent power to
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enforce the settlement agreement by way of entry of judgment. The court also has the authority
to impose sanctions on defendants for failing to promptly honor their agreement.
WHEREFORE, plaintiff prays as follows:
D. That this Court enforce the parties’ settlement agreement by way of Judgment in
favor of plaintiff and against defendants in the amount of $25,000.00 and
E. That defendants be assessed costs in the sum of $1,000.00 for costs and attorney
fees in bringing this motion, plus per diem sanctions in the amount of $250.00 per
day for each day that the settlement/judgment remains unpaid after January 1,
2011.
F. Such other and further relief as this Court deems appropriate.
S/ Kenneth D. Finegood
Kenneth D. Finegood, P.L..C.
29566 Northwestern Hwy Ste 120
Southfield, MI 48034
248-351-0608

KDFesq44@AOL.com
(P36170)

CERTIFICATE OF SERVICE

[ hereby certify that on December 16, 2010 [ electronically filed the foregoing paper with the
Clerk of the Court using the ECF system which will send notification of such filing to the

following:

Jerry L. Ashford (P-47402)
660 Woodward, Ste. 1650
Detroit, MI 48226
313-237-3089
ashfj@detroitmi.gov

S/ Kenneth D. Finegood
Kenneth D. Finegood, P.L.C.
29566 Northwestern Hwy Ste 120
Southfield, MI 48034
248-351-0608
KDFesq44@AOL.com
(P36170)
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAMONICA ANDERSON, Individuaily
and JOHN BLOUNT, By his Next Friend
Lomonica Anderson,

Plaintiffs,

VS Case No: 09-11193
Honorable Victoria A. Roberts

DETROIT POLICE OFFICERS BASHAWN

GAINES, ET AL,

Defendants.
/

ORDER GRANTING MOTION

On Friday, March 4, 2011, the Court held oral argument on Plaintiffs’ Motion to
Enforce Settlement and Enter Judgment in Favor of Plaintiffs.

Plaintiffs’ Motion is GRANTED. The Court will enter a Judgment in favor of
Plaintiffs in the amount of $25,000.00.

This matter is dismissed. The Court retains jurisdiction for the limited purpose of
enforcing the terms of the settlement agreement.

IT IS ORDERED.

S/Victoria A. Roberts

Victoria A. Roberts
United States District Judge

Dated: March 7, 2011

The undersigned certifies that a copy of this
document was served on the attorneys of
record by electronic means or U.S. Mail on
March 7, 2011.

s/Carol A. Pinegar
Deputy Clerk
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAMONICA ANDERSON, Individually
and JOHN BLOUNT, By his Next Friend
Lomonica Anderson,

Plaintiffs,

Vs Case No: 09-11193
Honorable Victoria A. Roberts

DETROIT POLICE OFFICERS BASHAWN

GAINES, ET AL,

Defendants.

JUDGMENT
Consistent with the Order Granting Motion to Enforce Settlement and Enter
Judgment in Favor of Plaintiffs,
IT IS ORDERED that Judgment is entered in favor of Plaintiffs in the amount of
$25,000.00.

Dated at Detroit, Michigan on March 7, 2011.

David J. Weaver
Clerk of the Court

Approved:
BY:_ S/Carol A. Pinegar

S/Victoria A. Roberts
Victoria A. Roberts
United States District Judge
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LAMONICA ANDERSON, Individually
and JOHN BLOUNT, By his Next Friend
Lomonica Anderson,

Plaintiffs,

Vs Case No: 09-11193
Honorable Victoria A. Roberts

DETROIT POLICE OFFICERS BASHAWN

GAINES, ET AL,

Defendants.
/

ORDER AWARDING SANCTIONS

On March 4, 2011, the Court held oral argument on Plaintiffs’ Motion to Enforce
Settlement and Enter Judgment in Favor of Plaintiffs.

For the reasons stated on the record, it is ordered that the City of Detroit pay
sanctions in the amount of $250 per day, for the period beginning on December 6, 2011
through March 4, 2011, as well as $1,020 for expenses incurred to enforce the
settlement. These payments must be made by Friday, April 1, 2011. [f the Judgment
(see Order dated March 7, 2011) is not paid by April 1, 2011, Plaintiff may file a motion
for additional interest and sanctions.

IT IS ORDERED.

S/Victoria A. Roberts

Victoria A. Roberts
United States District Judge

Dated: March 7, 2011



2:10-cv-12182-AC-VMM Doc # 23-12 Filed 12/06/11 Pg 11 of 11 PgID 179

2:09-cv-11193-VAR-DAS Doc #29 Filed 03/07/11 Pg2of2 PglD 100

The undersigned certifies that a copy of this
document was served on the attorneys of
record by electronic means or U.S. Mail on
March 7, 2011.

s/Carol A. Pinegar
Deputy Clerk




