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I. INTRODUCTION 

 Defendants, the State of Arkansas, The Arkansas Department of Human Services, the 

Arkansas Division of Developmental Disabilities Services, and the Conway Human 

Development Center, as well as official-capacity Defendants Mike Beebe, John Selig, James C. 

Green, and Calvin Price (hereinafter collectively referred to as “Defendants,” “the State,” or 

“State of Arkansas”) set forth the following:   

As described more fully herein, Plaintiff bears the burden of proving that Defendants are 

violating the Fourteenth Amendment rights of CHDC residents, the Americans with Disabilities 

Act, and the Individuals with Disabilities Act.  Plaintiff did not meet that evidentiary burden at 

trial.  Further, Plaintiff failed to request any specific relief from the Court and offered no 

evidence at trial in support of any type of relief.  Defendants submitted evidence at trial that its 

programs and services may be impacted by any relief sought by Plaintiff, and Defendants reserve 

their right to assert a fundamental alteration defense to the extent that Plaintiff attempts to 

request specific relief from the Court. 

Based on flawed methodologies, unsubstantiated assumptions, and misrepresentations of 

fact, the Plaintiff’s experts offered unreliable and unfounded opinions, and in some instances 

bald misrepresentations, about the services provided by the State of Arkansas to its 

developmentally disabled citizens at the Conway Human Development Center.  None of 

Plaintiff’s experts conducted a scientifically valid or objective review of services at CHDC.  

Plaintiff’s experts also could not identify any relevant, accepted professional standards to support 

their claims, demonstrating that their opinions were nothing more that personal, idiosyncratic 

opinions.  In contrast, the experts testifying for the State of Arkansas provided reasonable, 

scientifically valid, and factually accurate opinions regarding the services at CHDC.  As 
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described more fully below, Defendants’ experts demonstrated that all relevant accepted 

professional standards are met or exceeded at CHDC.  

Plaintiff similarly failed to demonstrate any discrimination by Defendants on the basis of 

a disability.  Plaintiff failed to demonstrate that any specific school-aged resident has been 

denied a free and appropriate public education or is not being served in the least restrictive 

environment.  Plaintiff offered no evidence that any guardian of a CHDC resident wants his or 

her ward to be discharged from CHDC.  Plaintiff bore the burden of demonstrating that evidence 

and demonstrating that Defendants failed to provide such accommodation.  Similarly, Plaintiff 

offered no evidence that CHDC’s treating professionals have failed to exercise professional 

judgment about where CHDC’s residents should receive services, or regarding any other 

component of care services provided to Center residents.  The Plaintiff has not specified what 

relief it seeks, and likewise, the record does not support any argument that Plaintiff is entitled to 

any relief whatsoever.  Defendants submit that this Court should resist Plaintiff’s attempt to force 

it to assume the management of the State of Arkansas’ provision of services to the 

developmentally disabled. 

 

II. BRIEF DESCRIPTION OF THE CONWAY HUMAN DEVELOPMENT CENTER 

The Conway Human Development Center (“CHDC”) serves approximately 500 

developmentally disabled individuals.  Tr. at 763, 764 (J. Green).  Ninety percent of CHDC 

residents are severely or profoundly intellectually disabled. Tr. at 5805, 5810 (Walsh).  

Approximately 72% percent of CHDC residents have profound developmental disabilities; 18% 

have severe developmental disabilities; 8% have moderate developmental disabilities; and 2% 

have mild developmental disabilities. Tr. at 5810 (Walsh).  Within population of CHDC 
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residents, approximately 140-150 residents have fragile health; approximately 160-170 residents 

have behavioral issues; approximately 250-275 residents receive psychotropic medications; and 

approximately 190 are not ambulatory. Tr. at 5811 (Walsh).   

Overall, CHDC serves residents who are low functioning and have extremely significant 

physical and mental impairments. Tr. at 5811 (Walsh).  The high level of developmental 

disabilities at CHDC impacts how the facility is operated. Tr. at 5810 (Walsh).  The structure at 

CHDC is, in part, required by CMS regulations and the ICF/MR model. 42 CFR §§ 483.400-

483.480, Tr. at 5808 (Walsh).   

 The facility is regularly surveyed by Centers for Medicaid Services (CMS) and the 

Arkansas Office of Long Term Care (OLTC) to ensure that they stay in compliance with the 

ICF/MR regulations in order to continue to receive federal funding. Tr. at 4998 (Miller).  CHDC 

complies with all ICF/MR regulations and is certified by CMS. Tr. at 4998 (Miller).  CHDC has 

also sought and obtained independent accreditation from CARF.  Tr. at 4998, 4999 (Miller).   

 Prior to a resident’s admission to CHDC, DDS determines whether an individual is 

eligible for ICF/MR services and provides information about ACS waiver services as an 

alternative to admission to an ICF/MR. Tr. at 474, 812, 1692, 1693 (J. Green, C. Price).  Each 

admission packet submitted to CHDC includes a request signed by the guardian of the individual 

requesting admission. Tr. at 1692-93 (C. Price).  Many admissions to CHDC are for individuals 

unable to be served in other settings due to maladaptive behavior that cannot be accommodated.  

Tr. at 1721 (C. Price).   

CHDC also takes individuals on a respite basis where they are not regularly admitted, but 

rather placed at CHDC for an emergency as-needed basis.  Tr. at 1622 (Clendenin).  If an 

individual is admitted on a respite basis, per ICF/MR regulations, CHDC does not create a new 
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IPP for that individual.  Rather, his or her existing IPP is used. Tr. at 1636 (Clendenin).  Respite 

admissions have the same type of interdisciplinary team as regular admission though, and if an 

issue arises that is not addressed in that individual’s IPP, the team will convene and determine 

what interaction is need.  Tr. at 1636-39 (Clendenin). 

Each resident has an interdisciplinary team (“IDT”).  The IDT includes treating 

professionals and non-professionals who provide services to the resident as well as a guardians 

and, in some cases, family members, who are charged with making decisions regarding the 

treatment and care required by the resident.  Tr. at 813, 814 (J. Green).  Among other things, the 

IDT is charged with preparing an Individualized Program Plan (“IPP”) for the resident who they 

serve. Tr. at 6000 (Walsh).  Treating professionals continually make judgments about the 

residents they serve. Tr. at 6000 (Walsh).  The IPP documents that those professional judgments 

have occurred. Tr. at 6000 (Walsh).  The annual IPP meeting also ensures interdisciplinary 

communication and treatment for CHDC residents. Tr. at 6000 (Walsh). 

Under and ICF/MR model, the team must reach consensus on what goals and objective 

are set for each resident. Tr. at 5907 (Walsh).  Among other things, the interdisciplinary teams at 

CHDC set treatment  and habilitation goals. Tr. at 5907 (Walsh).  Each discipline participating in 

the interdisciplinary team brings its updated assessments and the team sets goals specifically for 

the individual they are serving. Tr. at 5907 (Walsh).  Professional standards permit each 

discipline to bring forward suggested goals for CHDC residents, including habilitation goals, 

evaluate those goals as an interdisciplinary team, and, if a goal is adopted, put together a plan for 

training. Tr. at 5908 (Walsh).  Non-professional staff, including direct care staff working in 

residences, may also bring an objective forward to the interdisciplinary team, but goals are set by 

the team. Tr. at 5907-08 (Walsh).   
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In advance of every IPP meeting, CHDC sends a booklet to guardians entitled “Arkansas 

ACS Waiver Guide.” Tr. at 6778 (A. Green), Def. Ex. 410.  That booklet was developed by DDS 

in conjunction with waiver providers to thoroughly explain Medicaid waiver services in 

Arkansas. Tr. at 6778-79 (A. Green).  CHDC also provides that booklet to parents and guardians 

at the time of a resident’s admission. Tr. at 6778-79 (A. Green).  Guardians are also sent a 

document entitled, “Individual's Choice of Alternative Community Services Waiver or 

Intermediate Care Facility,” which solicits the guardian’s choice to pursue alternate community 

waivers or continued services at CHDC. Tr. at 6777-78 (A. Green), Def. Ex. 406.   

At the IPP meeting, CHDC’s program specialists and other team members discuss waiver 

services with guardians, the interdisciplinary team reviews professional assessments, and the 

team and guardian discuss the individual’s needs, abilities, and where that individual or the 

guardian would like to receive services. Tr. at 849, 6778, 6728, 6729 (A. Green, B. Brewer).  

That discussion is documented in the IPP. Tr. at 849 (A. Green).  Individuals are discharged from 

CHDC on a regular basis to either live at home with their families or often times to a group home 

or apartment funded by the State waiver program.  Tr. at 1703-04, 6729 (C. Price, B. Brewer).  

CHDC is the least restrictive setting for the residents that it serves and all of the residents have 

chosen to reside at CHDC rather than receive services through the waiver. See e.g. Tr. at 3239, 

3277 (Stoddard, Catron).     

Although not required by ICF/MR regulations, CHDC has five teams that are led by 

individuals who have extensive experience working with developmentally disabled people. Tr. at 

1662-1664 (Price).  The team leaders are responsible for non-clinical supervision of 

psychological examiners, nurses, social services workers, program coordinators, speech language 

pathologists, habilitation training teachers, recreation workers, direct care staff, and 
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housekeepers, who all directly interact with CHDC residents. Tr. at 6723 (B. Brewer).  Team 

leaders also conduct administrative reviews, report and respond to reports for behaviors that 

require restraints, respond to any reports of injuries, including minor incidents and incidents that 

are reported to the IRIS. Tr. at 6723 (B. Brewer).  The team leader is also responsible for 

interviewing, hiring and terminating some employees. Tr. at 6723 (B. Brewer). 

The five teams at CHDC are habilitation and training team, sheltered living team, 

individual assistance team, intensive training team, and total care team.  The habilitation and 

training team provides treatment and services for the individuals who are among CHDC’s 

highest functioning residents. Tr. at 1662, 1663, 1664 (Price).  Some of these residents have been 

diagnosed with moderate and mild mental retardation. Tr. at 1662-1664 (Price).  The sheltered 

living team provides services for profound to mild or moderate range. Tr. at 1662, 1663, 1664 

(Price).  The individual assistance team provides services for CHDC residents who are 

profoundly developmentally disabled. Tr. at 1662, 1663, 1664 (Price).  The intensive training 

team cares for individuals who are in the lowest range of profound developmental disabilities 

and among the lowest functioning residents at CHDC. Tr. at 1662, 1663, 1664 (Price).  The total 

care team provides treatment and services for the most medically fragile CHDC residents. Tr. at 

1679 (Price).  These individuals are profoundly disabled and have severe medical conditions. Tr. 

at 1662, 1663, 1664 (Price).  The CHDC residences Willow 1 and Willow 2 are part of the total 

care team. Tr. at 1679 (Price).  Each team also has a shift coordinator who ensures that staffing 

ratios are met, conducts meal audits, bathing audits, environmental audits, interaction audits, and 

ensures that employees are where they are supposed to be and doing the job they are supposed to 

be doing, and ensures that CHDC residents receive the right care and services.  Tr. at 6721, 6723 

(B. Brewer).  
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CHDC personnel have the best interests of the residents at heart. Tr. at 5799 (Walsh).  

CHDC has a wide range of employees who provide services to its residents. Tr. at 4874 

(Murphy).  They are energetic and engaged with CHDC residents and cooperative and assistive 

in their work. Tr. at 5799, 5961 (Walsh).   Because of the severe impairments of CHDC 

residents, staff are specially trained in specific healthcare needs and high level personal care 

needs. Tr. at 5811 (Walsh).  Most CHDC direct care staff work with the same residents, but 

CHDC also employs float staff who provide direct care services in different units when 

additional staff is needed. Tr. at 4874 (Murphy).  At no time is a float staff left to work in an area 

without the presence of an experienced staff member to supervise.  Tr. at 4874, 4875 (Murphy).   

All CHDC employees, including direct care staff, participate in competency-based 

training in many areas.  Tr. at 4991, 4992 (Miller).  Staff training is intensive at CHDC, 

consisting of weeks of classroom instruction covering issues such as detection of medication side 

effects, thickening of liquid, positioning, bathing, risk of fractures, maltreatment and other 

important topics for new staff.  Tr. at 3325, 3326 (Sheppard).  There are three phases of staff 

training Phase I, for new staff; Phase II, for direct care staff who have worked at CHDC for more 

than three months as a trainee; and Phase III for supervisory staff. Tr. at 4991 (Miller).  In 

addition to the Phase training, every employee at CHDC also must go through annual retraining.  

Tr. at 4991, 4992 (Miller).   

Calvin Price is the superintendant of CHDC. Tr. at 1656 (Price).  Mr. Price is responsible 

for the total operation of CHDC 24 hours a day, seven days a week. Tr. at 1656 (Price).  The 

superintendant administratively supervises all CHDC employees and directly supervises 

CHDC’s administrative office and department heads. Tr. at 6863, 6864 (Price).  CHDC’s 

department heads have extensive experience working with individuals with developmental 
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disabilities and are dedicated to providing services to CHDC residents.  Tr. at 6865 (Price).  The 

various department at CHDC and its contract with UAMS ensure that its is able to provide all 

services needed for its residents or have immediate to professionals who can.  Tr. at 6864 (Price).   

Defendants rely on a large number of policies in the daily operations of CHDC.  Tr. at 6862, 

6863 (Price). Def. Ex. 910,911, 912.  Policies are usually created only after they are put into 

practice in the form of a protocol or guideline which is an effort to ensure that the policy includes 

all necessary practical aspects.  Tr. at 6866, 6867 (Price).  The creation and modification of those 

policies help CHDC to improve is delivery and oversight of services at the facility. Tr. at 6867 

(Price).    

CHDC has five human rights committees, one committee for each team at CHDC, which 

allows the committees to be closer to CHDC residents than similar committees in other facilities. 

Def. Ex. 912, Tr. at 5849, 5932 (Walsh).  The human rights committees were set up by policy 

and their memberships include, nurses, doctoral level practitioners, and members of the larger 

community. Def. Ex. 910, Tr. at 5848 (Walsh).  The CHDC psychological examiners are 

assigned to each of the human rights committees in a consulting, nonvoting role. Def. Ex. 911, 

Tr. at 5849 (Walsh).  The role of the nonvoting members is to provide information and 

consultation to the other committee members.  Tr. at 256, 258 (Osgood).   

The human rights committee at CHDC reviews issues of residents’ rights such as the 

right to privacy, medical diagnosis, medications, behavior plans, safety plans and individual 

program plans.  Tr. at 5009, 5010 (Miller).  Among other things, the human rights committees 

review all behavior plans at CHDC before they are implemented. Tr. at 5850 (Walsh).  If a 

CHDC resident has a safety plan and other behavior plans, all of those plans are reviewed by the 

human rights committee. Tr. at 5848.  One-to-one staffing ratio is considered a restrictive 
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procedure at CHDC, so it is reviewed by the human rights committee. Tr. at 5901 (Walsh).  

Although one-to-one staffing is considered a restrictive procedure by CHDC, it should not 

necessarily be considered a restraint when evaluating CHDC’s restraint use. Tr. at 5901 (Walsh). 

Prior to submission to the human rights committee, CHDC behavior plans are developed 

as follows: the interdisciplinary team establishes an objective and a plan; the psych examiner 

formulates and formulizes the behavior intervention plan or plans; the team leader reviews the 

plan; the chief of psychology reviews the plan; the primary care physician reviews the plan; and 

any of the steps could be recursive. Tr. at 5849 (Walsh).  Subsequent to the professionals’ 

respective reviews and prior to submission of a behavior plan to the human rights committee, 

written, informed consent is obtained from the guardian if it has not been previously obtained. 

Tr. at 5849 (Walsh).  The CHDC satisfaction survey reveals that 97 percent of guardians are 

satisfied or very satisfied overall with CHDC. Tr. at 5956 (Walsh).  The survey also reveals that 

77 percent of guardians are very satisfied overall with CHDC. Tr. at 5956 (Walsh).  CHDC’s 

consumer satisfaction survey is a direct measure of the quality of services at CHDC. Tr. at 6107 

(Walsh). 

If the CHDC human rights committee does not approve a behavior plan, the 

interdisciplinary team must fix whatever problem is identified by the human rights committee. 

Tr. at 5850 (Walsh).  If the human rights committee does approve a behavior plan, it is sent to 

the superintendent for his approval, and then staff and other CHDC personnel are trained on the 

plan. Tr. at 5850 (Walsh).  A behavior plan is only implemented after all staff, residents, and day 

programs are trained on the plan. Tr. at 5850 (Walsh). 

In addition to the human rights committees, CHDC has another group of oversight 

committees called the incident review committees. Tr. at 5936 (Walsh).  CHDC has unit based 
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incident review committees and a central incident review committee. Tr. at 5936 (Walsh).  

CHDC’s unit based incident review committees meet every weekday, which provides a rapid 

review of incidents and allows immediate response when necessary. Tr. at 5936 (Walsh).  If the 

IRC reviews an incident and requires more information or feels that the incident warrants further 

review, the IRC will refer the incident to the Team Leader for an Administrative Review.  Tr. at 

4872 (Murphy).  The Central Incident Review Committee at CHDC does a second review of 

incidents that were reviewed by the unit incident review committees. Tr. at 5936 (Walsh).   

The Central Incident Review Committee receives materials in a statistical compendium 

listing incidents. Tr. at 5936 (Walsh).  The Central Incident Review Committee meets monthly to 

review the incidents from the past month. Tr. at 5936 (Walsh).  Generally there are two types of 

incidents reviewed by the Central Incident Review Committee: (1) maltreatment and incidents 

that need to be entered into the state’s IRIS database and (2) property damage and workman’s 

compensation related issues. Tr. at 5936 (Walsh). 

The membership of the Central Incident Review Committee is extensive. Tr. at 5937 

(Walsh).  The Central Incident Review Committee provides oversight review for identifying 

trends and policy directions and related issues. Tr. at 5937 (Walsh).  The Central Incident 

Review Committee produces a quarterly incident report summary, which is a statistical report 

showing all the incidents that occurred in the prior quarter. Tr. at 5937 (Walsh). 

 
III. PLAINTIFF’S BURDEN OF PROOF 

 
Plaintiff initiated this matter pursuant to the Civil Rights of Institutionalized Persons Act, 

42 U.S.C. §§ 1997-1997j (“CRIPA”).  CRIPA provides that the Department of Justice may 

initiate an action only for “such equitable relief as may be appropriate to insure the minimum 

corrective measures necessary to insure the full enjoyment” of federal constitutional or statutory 
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rights, privileges, and immunities. 42 U.S.C. § 1997a(a) (emphasis added); See also Messier v. 

Southbury Training Sch., 916 F. Supp. 133, 137-38 (D. Conn. 1996) (contrasting the types of 

relief available to private plaintiffs with the Attorney General’s right under CRIPA to seek only 

“minimum corrective measures”).   

Without the CRIPA statute the Department of Justice has no standing to enforce a claim 

under Americans with Disabilities Act, 42 U.S.C. §§12101-12213 (“ADA”).   

Prior to the enactment of CRIPA in 1980, controlling precedents 
dictated that the Justice Department had no authority to sue on 
behalf of institutionalized persons. See, e.g. United States v. 
Mattson, 600 F.2d 1295, 1297 (9th Cir.1979).  Under CRIPA, 
however, the Attorney General may bring suit for equitable relief 
to ensure the “minimum corrective measures” necessary to 
remediate “egregious or flagrant conditions which deprive 
[institutional residents] of any [federally protected] rights, 
privileges, or immunities,” provided the Attorney General finds 
that such deprivations occur “pursuant to a pattern or practice of 
resistance.” 42 U.S.C. § 1997a.  Thus, the Justice Department may 
only sue on behalf of institutionalized persons if the strict 
requirements of CRIPA are satisfied, and may only seek 
“minimum corrective measures.” 
 

Messier v. STS, 562 F. Supp 2d 294, 137. 

In 1979, prior to the enactment of the CRIPA statute, the Department of Justice tried to 

bring an action on behalf of residents of a developmental disability facility, alleging that their 

federal rights had been violated. U.S. v. Mattson, 600 F.2d 1295 (9th Cir. 1979).  The District 

Court dismissed the Complaint and the Ninth Circuit affirmed that decision.  The Ninth Circuit 

held that “the United States may not bring suit to protect the constitutional rights of the mentally 

retarded without express statutory approval.” U.S. v. Mattson, 600 F.2d 1295, 1297. 

In 1980, the Department of Justice received limited authority from Congress in the 

CRIPA statute.  Defendants do not dispute that Plaintiff has standing to enforce the ADA and 

IDEA in this matter, but that enforcement is limited to the statutory authority CRIPA expressly 
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gave the Department of Justice. Felder v. Casey, 487 U.S. 131, 148 (1988); Monroe v. Pape, 365 

U.S. 167, 172 (1961); Parratt v. Taylor, 451 U.S. 527, 535 (1981).  The CRIPA statute did not 

create any substantive rights.  It merely gave the Department of Justice the means to enforce 

existing federal rights.  Although the Department of Justice is the Plaintiff, for evidentiary 

purposes, the Court cannot assume that the Plaintiff represents the interest of any CHDC resident 

or guardian. Id.  

A. PLAINTIFF MUST PROVE THAT DEFENDANTS’ TREATING 
PROFESSIONALS SUBSTANTIALLY DEPARTED FROM ACCEPTED 
PROFESSIONAL JUDGMENT. 

 
States are not constitutionally obligated to provide social services to their citizens. 

Youngberg v. Romeo, 457 U.S. 307, 317 (1982).  The State of Arkansas has opted to provide 

such service to its citizens who have been diagnosed with a developmental disability and 

therefore, has an affirmative duty to protect certain rights of the individuals that it serves.  

Specifically, the U.S. Supreme Court has held that persons in state custody have “constitutionally 

protected interests in conditions of reasonable care and safety, reasonably nonrestrictive 

confinement conditions, and such training as may be required by these interests.” Youngberg, 

457 U.S. at 324.  Courts have consistently held that “reasonable care” does not impose a 

constitutional standard of optimal treatment: minimal levels of care are sufficient. Id. at 323; 

Hanson v. Clarke County, 867 F.2d 1115, 1120 (8th Cir. 1989) (finding no constitutional right to 

optimal placement).  In determining whether individuals’ rights have been protected, “the 

Constitution only requires that the courts make certain that professional judgment was in fact 

exercised.”  United States v. Commonwealth of Pennsylvania, 902 F. Supp. 565, 582 (W.D. Pa. 

1995), aff’d sub nom., U.S. v. Ridge, 96 F.3d 1436 (3d Cir. 1996).  Professional judgment has 

undeniably been exercised by the Defendants in their provision of all services at CHDC. 
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In determining what constitutes “reasonable care,” the Supreme Court in Youngberg 

emphasized that the State “has considerable discretion in determining the nature and scope of its 

responsibilities.” 457 U.S. at 317.  Judicial deference must be afforded to the judgment that a 

qualified professional exercises: “It is not appropriate for the courts to specify which of several 

professionally acceptable choices should have been made.” Id. at 321.  In fact, decisions made by 

such professionals are presumptively valid. Id. at 323; P.C. v. McLaughlin, 913 F.2d 1033, 1043 

(2d Cir. 1990) (courts should not “ascertain whether in fact the best course of action was taken”).  

Anecdotal stories and isolated incidents do not rise to the level of a constitutional violation. U.S. 

v. Commonwealth of Pennsylvania, 902 F. Supp. at 580 (citing Shaw v. Strackhouse, 920 F.2d at 

1143).  Isolated instances of inadequate care, or even of negligence, do not demonstrate a 

constitutional violation. U.S. v. Commonwealth of Pennsylvania, 902 F. Supp. at 589 citing 

Society for Good Will, 737 F. 2d at 1245.  Random acts or isolated incidents are insufficient to 

establish a pattern, practice, custom or policy. Id.; Church v. City of Huntsville, 30 F.3d 1332, 

1345 (11th Cir. 1994). 

Plaintiff offered no evidence that treatment decisions at CHDC are arbitrary or 

capricious, nor does Plaintiff claim that such treatment decisions were based on stereotypes of 

the disabled rather than an individualized inquiry into the needs of each resident at CHDC. See  

P.C. v. McLaughlin, 913 F.2d 1033, 1041 (2nd Cir. 1990)  (holding that the Rehab Act “does not 

require all handicapped persons to be provided with identical benefits,” and that the Act “did not 

clearly establish an obligation to meet [Plaintiff’s] particular needs vis a vis the needs of other 

handicapped individuals….”; See also Phillips v. Thompson, 715 F.2d 365, 368 (7th Cir. 1983) 

(rejecting appellants’ argument that the state had the affirmative duty under the Rehab Act “to 

create less restrictive community residential settings for them,” and holding that because “there 
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is no contention that these class members, because of their handicap, are being denied access to 

community residential living that Illinois is affording to others,” the Rehab Act “simply has no 

application to appellants’ claim”) (emphasis added).   

In Morgan v. Rabun, the Eight Circuit considered the substantive due process rights of an 

involuntarily committed man who was a threat to others. Morgan v. Rabun, 128 F.3d 694, 698 

(8th Cir. 1997).  The Court found that “an individual’s liberty interest in avoiding forcible 

administration of psychotropic drugs is not unconditional.  We must balance this liberty interest 

against the relevant state interests to determine whether Morgan’s constitutional rights were 

violated.” Id. at 696-97 (citing Youngberg v. Romeo, 457 U.S. 307, 320-21).  The Morgan Court 

reasoned: 

The governmental interests in running a state mental hospital are 
similar in material aspects to that of running a prison.  
Administrators have a vital interest in ensuring the safety of their 
staff, other patients, and of course in ensuring the patients’ own 
safety.  

  
Id. at 697 (citing Washington v. Harper, 494 U.S. 210, 227, (1990)).  The Court reasoned further 

that its “role is not to determine conclusively that Morgan was indeed dangerous.  Rather, we 

must simply make certain that Dr. Rabun exercised professional judgment in making the 

determination that Morgan was dangerous.” Id. at 697-98 (citing Youngberg, 457 U.S. at 321 

(adopting the standard that “the Constitution only requires that the courts make certain that 

professional judgment in fact was exercised”).  In the instant matter, the evidence does not show 

that professionals at CHDC have failed to exercise professional judgment, nor has the Plaintiff  

even alleged that professional judgment is not exercised at CHDC.  Rather, Plaintiff’s 

consultants merely recommend different treatment.   
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B. PLAINTIFF’S EXPERTS SHOULD BE ACCORDED LITTLE OR NO 
WEIGHT 

 
In the seminal case of Daubert v. Merrell Dow Pharmaceuticals, Inc., the Supreme Court 

found that the Federal Rules of Evidence preserve a “gatekeeping” role for the admission of 

expert scientific testimony. Daubert v. Merrell Dow Phannaceuticals, Inc., 509 U.S. 579,589 

(1993).  Pursuant to this standard, the Court must make a preliminary assessment “of whether the 

reasoning or methodology underlying the testimony is scientifically valid and whether that 

reasoning or methodology properly can be applied to the facts in issue.” Id. at 592-93.   The 

Supreme Court has confirmed that this “basic gatekeeping obligation” applies to all expert 

testimony, whether scientific or otherwise. Kuhmo Tire Co., Ltd.v. Cannichael, 526 U.S. 137 

(1999); See also People Who Care v. Rockford Bd. of Ed., 111 F.3d 528, 534 (7th Cir. 

1997) (applying Daubert principles to testimony of social scientists). 

Although the focus of the Court’s inquiry must be on principles and methodology, not on 

the conclusions they generate, “conclusions and methodology are not entirely distinct from each 

other.” Gen. elec. Co. v. Joiner, 522 U.S. 136, 118 S. Ct. 512 (1997). Accordingly, while trained 

experts commonly extrapolate from existing data, a district court may conclude that “there is 

simply too great an analytical gap between the data and the opinion proffered.” Id.  Nothing in 

either Daubert or the Federal Ru1es of Evidence requires the Court to admit expert testimony 

that is connected to the data only by the speculation of the expert. Id. 

With respect to the reliability inquiry, the Daubert Court recognized a number of factors 

that courts should consider including: (1) whether the theory or technique can be tested; (2) 

whether it has been published or subjected to peer-review; (3) potential rate of error; and (4) 

existence of standards and controls and general acceptance of the methodology. Id. at 593-94; 

Allison v. McGhan Medical Corp., 184 F.3d 1300, 1312 (11th Cir. 1999).  A party seeking to 
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admit expert testimony must “demonstrate by a preponderance of evidence that their opinions are 

reliable.” Daubert, 509 U.S. at 589.  Even when applied in the context of the social sciences, the 

Daubert test requires that the methods used to derive the expert’s opinion satisfy the standards 

for scientific methodology that his or her profession would require of out-of-court research. 

People Who Care, 111 F.3d at 528, 537 (7th Cir. 1997).  The test is designed to determine 

whether the methods used to obtain results “are good science or pseudoscience.” Id.  For 

example, the Court in People Who Care criticized a statistical study that purported to examine 

the influence of poverty on academic test scores by comparing the scores of poor white students 

in a school district with those of poor minority students.  The Court concluded that the study 

failed to address variables other than poverty that might affect test scores and, in fact, did not 

even measure poverty; instead, merely identifying students below a poverty line. Id. at 537.  

Accordingly the Court found, “[a] statistical study that fails to correct for salient explanatory 

variables, or even to make the most elementary comparisons, has no value as causal explanation 

and is therefore inadmissible in federal court.” Id. at 537-38. 

Plaintiff’s experts have not shown that their methodology is scientifically valid.  Reliance 

on anecdotal case studies has been uniformly rejected by courts. See e.g. Blue Dane Simmental 

Corp. v. American Simmental Ass’n., 178 F.3d 1035, 1040 (8th Cir. 1999); Allison v. McGhan, 

184 F.3d at 1312 (11th Cir. 1999) (reliance on anecdotal evidence is a factor that weighs against 

finding of reliability); Casey v. Ohio Medical Products, 877 F. Supp. 1380, 1385 (N.D. Cal. 

1995) (case reports and anecdotal evidence “are not reliable scientific evidence of causation 

because they simply describe the reported phenomena without comparison to the rate at which 

the phenomena occur in the general population or in a control group”); Bushore v. Dow Corning-

Wright Corp., 1999 WL 1116920 at 5 (M.D. Fla.) (outcome studies based on anecdotal or 
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clinical data are not generally accepted in the scientific community as sufficiently reliable to 

determine causation).   

Simply using “buzzwords” without the type of rigorous analysis of applicable 

professional standards, as established and followed by the relevant professional community, 

renders conclusions nothing more than personal opinions and, therefore, are unreliable. Viterbo 

v. Dow Chemical, Inc., 826 F.2d 420, 424 (5th Cir. 1987) (''without more than credentials and a 

subjective opinion, an expert’s testimony that ‘it is so’ is not admissible”); Navarro v. Fuji 

Heavy Industry, 117 F.3d 1027, 1031 (7th Cir. 1997), cert. denied, 522 U.S. 1015 (1997) (a 

conclusion without support is not one based on expert knowledge and entitled to the dignity of 

evidence).  An expert must “show how his conclusion is grounded in – follows from – an expert 

study of the problem.” Id. at 1032; Cartwright v. Home Depot U.S.A., Inc., 936 F. Supp. 900,905 

(M.D. Fla. 1996) (“even experts must show that they used science and not speculation to come to 

their conclusions”). 

Dolihite is an instructive case in this regard.  Dolihite v. Maughon by and through 

Videon, 74 F.3d 1027 (11th Cir.), cert. denied, 519 U.S. 870 (1996).  That matter involved a 

federal civil rights lawsuit against a state hospital’s personnel on behalf of an adolescent who 

suffered injuries when he tried to hang himself.  Summary judgment was granted for defendants 

on the grounds of qualified immunity.  On appeal, the relevant question was whether defendants 

had “violated clearly established constitutional law” by being “deliberately indifferent to [the 

patient’s] serious medical needs” so as to provide an exception to the qualified immunity 

doctrine. Id. at 1041.  The plaintiffs argued that the Court erred in failing to consider the affidavit 

of their expert witness, a certified and practicing psychologist, that defendant’s treatment was “a 

total departure from professional judgment, practice or standards” such that it could not be said 
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that treatment was based on accepted professional judgment. Id. at 1046.  The Circuit observed 

that expert medical testimony could be helpful in establishing a sufficiently great departure from 

the relevant professional standards if the testimony made reference to “specific deficiencies in 

defendant’s treatment and specific medically accepted standards.” Id.  However, in applying this 

standard, the Court found the expert’s affidavit had several flaws that rendered it unhelpful.  

Although plaintiffs’ expert referred to several specific instances which he believed indicated a 

need for more intensive intervention, he failed to cite any authority for his “conc1usory 

suggestion” that defendants’ conduct was a departure from accepted professional standards. Id. at 

1047.  The Court continued: 

This is not to say that Dr. Halpern’s conclusions are wrong.  Rather 
it is to say that his affidavit does not aid us in our … analysis.  His 
affidavit is not the kind of tool which indicates with any specificity 
the degree to which the doctor here strayed from the realm of 
accepted professional judgment.  The fact that Dr. Halpern used 
the phrase ‘total departure from professional judgment, practice or 
standard... ’ does not foreclose summary judgment when qualified 
immunity has been properly raised.  The affidavit must help the 
court to discern whether the purported departure was so egregious 
that, in light of the reported cases, a reasonable professional would 
have recognized that his behavior amounted to a constitutional 
violation. 
 

Id.  
As the Dolihite Court concluded, “an expert opinion which is merely conclusory, even if 

couched in the language of the relevant legal standard, will be of little assistance to a Court.” Id. 

at 1046, n.3. 

In the instant matter, Plaintiff’s experts have not shown that their methodology is 

scientifically valid.  There is too great an analytical gap between the limited data collected and 

the conclusory opinions of Plaintiff’s experts.  Their haphazard selection of a sample is not a 
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technique that can be tested.  Their methodologies have not been published or subjected to peer- 

review.  The rates of error from their flawed samples are much too high.  

Defendants’ expert, Dr. Walsh, explained the importance of having a randomized 

stratified representative sample of people to establish a subpopulation so that the results of a 

review are truly representative of the care at the facility. Tr. at 5804, 5806 (Walsh).  Unlike 

Plaintiff’s experts, Defendants’ experts were careful to select random, stratified, representative 

sample for their respective reviews of CHDC.  

Dr. Kastner found that the Plaintiff’s experts did not rely on a random stratified sample.  

Tr. at 4045.  (Kastner).   

Generally they chose samples which were based on the outcomes 
that they wanted to look at. So Dr. Mikkelsen looked at everybody 
who died. He looked at predominantly people who used more 
medication, who were sicker, who were older. Dr. Holloway 
looked at patients who were younger, who took more psychotropic 
medications, who had more challenging behavior. I didn't see any 
of them characterizing a pattern of care based upon an appropriate 
sample, representative sample, a sample that would allow them to 
generalize their opinions from their sample to the entire facility. 
 

Tr. at 4045 (Kastner). 

And what I found consistently, at least in Dr. Holloway and 
Mikkelsen and Ms. Crawford, were they cited care episodes for 
specific individuals. There was no evidence to support the fact that 
those citations of a specific care practice were representative of the 
care at the facility. 
 

Tr. at 4047 (Kastner). 

Dr. Kastner expressed a concern with Plaintiff’s experts:  

It’s not simply an expert walks in, says either you do what I do or 
you are deficient,  I resent the fact that many of the plaintiff’s 
experts took that approach in reviewing care processes at CHDC. 
 

Tr. 4026 (Kastner). 
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Furthermore, the Plaintiff’s experts could only offer about five (5) benchmarks and they 

could not present them in an appropriate manner.  Tr. at 3981 (Kastner).  If they had 

appropriately used benchmarks, they would have found out that Conway compared very 

favorable and was superior many aspects to other ICF’s.  Tr. at 3981 (Kastner).   

As to Mikkelsen’s sample, Dr. Kastner observed:  

Well, it’s absolutely false that those cases represent that typical 
care at the facility.   
 

Tr. at 4003 (Kastner).  As stated by Dr. Kastner: 

Dr. Mikkelsen testified about his representative cases and their 
typicality. His report actually had seven. He only testified 
about six. And he needed just a couple more to make his point. 
And he apparently couldn't find typical cases in the remaining 
72 individuals in his quote, unquote, sample and had to go 
outside of his sample to find two others whose charts he had 
never seen prior to -- I mean, never seen prior to writing his 
report or prior to his deposition, to somehow make the case that 
two more people needed to be added to a sample to identify 
representative care practices. That's patently absurd. 
If his sample of 78 were representative and if his point in 
presenting case examples are to represent the typical quality of 
care, he should have been able to find one or two in the 
remaining 72 cases in his sample. To be forced to go outside 
and find two more because they were more typical than the ones 
in his sample really reflects very poorly on the sampling 
procedure and its representativeness. 
 

Tr. at 4004 (Kastner).   

Dr. Mikkelsen’s sampling methodology was not sufficient to identify a sample that was 

representative of CHDC.  Tr. at 4110 (Kastner).  Dr. Kastner further observed: 

So this was – the whole process was very troubling.  There was no 
standard produced.  There was no measure that was utilized.  There 
was no pattern that was described.  There were simply a handful of 
cases that were thrown into the report at the end – seven actually, 
to quote –unquote, illustrate to poor patterns of care.   
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Tr. at 4112 (Kastner).  Mikkelsen’s sample of seven cases was not representative of the typical 

psychotropic practices at CHDC.  Tr. at 4153, 4155 (Kastner).   

Plaintiff’s expert, Ms. Osgood repeatedly admitted that she did no randomized sample 

and only reviewed documents that were sent to her by DOJ.  Tr. at 214-20 (Osgood).  Ms. 

Osgood’s ongoing disregard for any methodical process was demonstrated by her willingness to 

testify that a document that she reviewed only one day before her testimony was somehow 

representative of CHDC facility-wide. Tr. at 99-100 (Osgood).  Plaintiff’s expert, Ms. Osgood 

clearly intended to present biased findings to the Court and failed to use any methodology of 

statistical extraction of injuries at CHDC.  Tr. at 5964 (Walsh).  Ms. Osgood did no calculations 

of the frequency of injuries at CHDC such as how many injuries occur per person, per day or per 

year.  Tr. at 248 (Osgood).  She did not objectively assess any discipline or information at 

CHDC. Tr. at 5977 (Walsh).  Ms. Osgood’s, opinions were idiosyncratic, personal opinions with 

no scientific basis. Tr. at 5977 (Walsh).   

Plaintiff expert, Ms. Crawford, used the same report in this matter that she used in 

previous investigations of facilities in other states and admitted that at least some of the material, 

including another facility’s name, appeared throughout her report that she supposedly prepared 

for this matter. Tr. at 2904 (Crawford).  Also, Ms. Crawford’s methodology was seriously 

flawed.  She commented on staff training but did not observe staff or interview any staff to 

determine what level of training or knowledge they had. Tr. at 2907 (Crawford).  She also failed 

to use any benchmarks in her review. Tr. at 2907-08 (Crawford).  Even more troubling, she 

conducted her reviews by interacting with the residents she claimed she was observing, which 

necessarily altered the representativeness of her observations.  Tr. at 2931 (Crawford).   
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Similarly, Plaintiff’s expert, Dr. Matson’s report would not stand up to the scrutiny of his 

own profession.  Tr. at 5893 (Walsh).  Dr. Matson showed no intent to be objective in his review 

of CHDC. Tr. at 5893 (Walsh).  He did not review a random, stratified, representative sample of 

CHDC residents. Tr. at 5894 (Walsh).  He did not even finish reviewing the records that he 

requested and were provided by CHDC.  Tr. at 5894 (Walsh).  At trial, Dr. Matson admitted that 

he did not even believe that he drew a representative sample of CHDC residents for his review. 

Tr. at 1206-09 (Matson).  Dr. Manikam also admitted that he did not take a randomized stratified 

representative sample.  Tr. at 3172 (Manikam).   

Dr. Matson can not make statements about the entire CHDC population because he did 

not take any sort of reasonable scientific approach in his work. Tr. at 5902 (Walsh).  Dr. 

Matson’s sample was not representative of CHDC with respect to gender, clinical team 

membership, level of intellectual disability, ambulation status, fragile health, aggressive, 

destructive, or self-injurious behaviors in behavior plans. Tr. at 5895 (Walsh).  In some 

instances, Dr. Matson’s sample was nearly the reverse of the actual CHDC population. Tr. at 

5895 (Walsh).  Dr. Matson oversampled people with severe behavioral problems and severe 

disabilities, but under sampled residents with profound disabilities. Tr. at 5895 (Walsh).  As 

further evidence of his sloppy research, in one of Dr. Matson’s charts he identified one of 

CHDC’s psychological examiners as one of the residents, leading one to lack confidence in Dr. 

Matson’s analysis. Tr. at 5897 (Walsh).  In another of Dr. Matson’s charts he incorrectly 

identified the first names of at least six or seven CHDC residents, further leading one to lack 

confidence in Dr. Matson’s analysis. Tr. at 5898 (Walsh).  Dr. Matson claimed to not know 

whether there were incorrect name transcriptions on his list, although that fact was noted in 
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Defendants’ expert report months before trial.  Tr. at 1206-1209 (Matson).  At a minimum, Dr. 

Matson’s, lack of methodology affected his findings. Tr. at 5902 (Walsh). 

Dr. Mikkelsen did not conduct a psychiatric assessment of any individual at CHDC.  Tr. 

at 3831 (Mikkelsen).  He admitted that his methodology was not consistent with the CMS 

surveyors’ methodology.  Tr. at 3789 (Mikkelsen).  He testified that he selected 76 charts review 

“drawn from low utilizes of medications, high utilizes of medications, and then some based on 

the diagnostic constellation that was listed on the face sheet, probably leading more toward 

complex diagnostic formulations.”  Tr. at 3790, 3791 (Mikkelsen).  Dr. Mikkelsen’s sample 

ended up being a sample of 78 out of 500 individuals from which seven were selected to discuss 

at trial. Tr. at 4003 (Kastner).  Those seven cases are the outliers in the sample of 78, and the 78 

are the outliers of the population of 509. Tr. at 4003 (Kastner). The examples Dr. Mikkelsen 

ended up with were younger residents who took more medication than the average resident at 

CHDC.  Tr. at 3788, 3789 (Mikkelsen).  The sample Dr. Mikkelsen ended up with also included 

individuals who had more adverse outcomes than the average individual at CHDC.  Tr. at 3789 

(Mikkelsen).  Dr. Mikkelsen’s sample was not representative of CHDC. Tr. at 3790 (Mikkelsen). 

Dr. Mikkelsen did not observe CHDC residents in any proportions to the overall general 

population, such as by disability or intellectual level.  Tr. at 3787 (Mikkelsen).  He was provided 

a spreadsheet of individuals on psychotropic drugs at CHDC by the DOJ that he had not 

requested.  Tr. at 3786 (Mikkelsen).  Prior to his tour of CHDC, Dr. Mikkelsen received 

documents from the DOJ, selected by the DOJ.  Tr. at 3786, 3787 (Mikkelsen).  There was at 

least one individual whom Dr. Mikkelsen reviewed solely because other DOJ consultants asked 

him to do so.  Tr. at 3788 (Mikkelsen).   
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Dr. Holloway only referred to four (4) examples to support her testimony.  Tr. at 4214 

(Kastner).  The sample referred to by Holloway was not representative of the overall population 

at CHDC.  Tr. at 4215.   

Dr. Kastner further noted: 

Again, I didn't see that plaintiff's experts articulated a 
standard of care. Because they didn't articulate a standard of 
care, I couldn't understand the basis for their allegations that 
there were any deficiencies related to care process. And as a 
result, I don't understand the basis for any remediation or 
relief that would be justified. 
I think it's important that -- you can't start this process 
and reach a conclusion without articulating what the standards 
are at the very beginning. And, again, I don't believe that the 
care practices are deficient, not just because the DOJ's experts 
were unable to articulate any standards, but because I believe 
there is fundamentally a problem with the quality of evidence 
used to justify care practices. And because there is a lack of 
adequate evidence, we have to afford clinical professionals the 
opportunity to use their judgment and operate on good faith to 
provide the services as best they see fit. 
 

Tr. at 4076 (Kastner). 

 Dr. Kastner noted that there cannot be a violation of accepted professional standards 

without an established practice.  Tr. at 3991 (Kastner).   

Again, as I have looked at the plaintiff’s experts’ reports and 
listened to their testimony, I keep waiting to hear what is the 
standard of practice so that we can compare practice at CHDC 
against that standard. . . And I just really haven’t heard a clear 
articulation of the quote, unquote, standard of care.   
 

Tr. at 3991 (Kastner). 

Plaintiff’s experts do not cite any standards or controls to demonstrate general acceptance 

of their methodologies.  The Court is presented with personal opinions, not scientific analysis 

from Plaintiff’s experts.  As in Dolihite, the DOJ experts have failed to cite any authority for 

their conclusory suggestions that professional services at CHDC substantially depart from 
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accepted professional standards.  Plaintiff’s experts in many instances acknowledged that the 

ICF/MR regulations represent the standard of care.  Dr. Mikkelsen, Ms. Richardson, and Ms. 

Osgood, to an extent, all relied upon elements of the ICF standards to make the case when it was 

convenient for them to claim that the facility did not meet standards. There is implicit 

acknowledgment in their reports and testimony that the ICF/MR standards are applicable in both 

defining the model of care and evaluating its quality.  Richardson testified that the DDS mission 

statement was the standard by which she followed to evaluate CHDC.  Tr. at 675-76 

(Richardson).  She further admitted that even though a mission statement is only a statement of 

what the facility wishes to strive for, she still applied that standard to what she thought were 

constitutional violations at CHDC.  Tr. at 676 (Richardson).  Likewise, Osgood also lacked any 

standards by which she evaluated CHDC.  Tr. at 209, 222 (Osgood). Crawford also admitted that 

she did not apply any standards to her review of CHDC.  Tr. at 2915 (Crawford).   

“[W]here an expert becomes an advocate for a cause, he therefore departs from the ranks 

of an objective expert witness, and any resulting testimony would be unfairly prejudicial and 

misleading.” Viterbo v. Dow Chemical Co., 646 F. Supp. 1420 (E.D. Tex. 1986) (toxic tort 

expert sought employment from plaintiff's attorneys and did not view the condition objectively).  

A number of Plaintiff’s experts are undeniably advocates for a social or political philosophy.  

Plaintiff’s advocates could not have objectively evaluated professional services at CHDC.  The 

opinions of those witnesses must be significantly discounted.  “[A] scientist who forms an 

opinion before beginning his research lacks the objectivity needed to produce reliable scientific 

results.” Id. at 1425 (citing Perry v. United States, 755 F.2d 888 (11th Cir. 1985).  Plaintiff’s 

expert Ms. Richardson was an advocate for a cause to move individuals from state run facilities 

to waiver-funded programs.  She made idiosyncratic conclusions with absolutely no basis, and 
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used absolutely no standards and made no mention of an appropriate clinical process for 

evaluating the risk of harm. Tr. at 4341-45 (Kastner).  Her findings do not withstand scrutiny as 

she has been discredited by Dr. Walsh and Dr. Kastner.  Tr. at 5984, 4002, 4009 (Walsh, 

Kastner).   

Susan Thibadeau was also clearly an advocate for a cause in that she made 

recommendations for certain students at CHDC who she thought should be receiving their 

education in another setting, but made no attempt to observe their IEP meetings or interview 

their team members to determine why those students are receiving services at CHDC.  Tr. at 

2380 (Thibadeau).  Thus, she could not definitively say how exactly she thought she could make 

that determination. She was clearly an advocate of moving children out of the facility with no 

regard to what was in the best interest of the individual children she mentioned.   Tr. at 2369 

(Thibadeau). 

The trial evidence reflected that nearly all of the DOJ experts toured CHDC with a 

preconceived notion of what their findings would be even before they conducted their tours.  

This bias was evident through testimony by Richardson who admitted that she used no standards 

in reaching her findings.  Tr. at 676 (Richardson).  It is also clear that Osgood and Thibadeau had 

no valid or reliable samples of individuals and admitted that DOJ provided them with the 

documents they reviewed.  Tr. at 214 (Osgood).  The evidence shows that Dr. Matson and Dr. 

Mikkelsen based their findings on samples which were not scientifically reliable and not 

stratified or representative.  The DOJ experts conducted incomplete reviews, cut and pasted their 

reports, and relied on isolated incidents provided to them by DOJ attorneys rather than creating 

their own findings.   Tr. at 1201, 2904, 2361-62 (Matson, Crawford, Thibadeau).  These experts 
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lacked the objectivity necessary to assure reliable scientific results and this Court should afford 

their opinions little to no weight.     

 

IV. THE DOJ HAS FAILED TO PROVE A PATTERN OR PRACTICE OF ABUSE 
AND NEGLECT AT CHDC AND THEREFORE FAILS TO MEET THEIR 
BURDEN OF PROOF UNDER CRIPA 

 
 There is no policy or custom implemented at CHDC which would result in the abuse or 

neglect of a client at CHDC and the DOJ has failed to provide the Court with any proof of any 

pattern or practice that would result in abuse.  “Isolated examples of problems, while regrettable, 

do not establish constitutional violations.”  Shaw v. Stackhouse, 920 F. 2d 1135, 1141-42 (3d 

Cir. 1990).  “Although the failure to prevent a pattern of attacks, injuries, or violent behavior is 

actionable, the right to protection is not activated by an isolated mishap, or called into question 

by each bruise that a patient may suffer.”  Id. at 1143.  See also, Society for Good Will to 

Retarded Children, Inc. v. Cuomo, 737 F.2d 1239, 1245 (C.A.N.Y.,1984)  “[T]he Justice 

Department must prove that the government entity's ‘policy or custom’ was a ‘moving force’ 

behind and ‘played a part in’ the alleged deprivations.”  United States v. Commonwealth of 

Pennsylvania, 902 F. Supp. 565 (W.D. Pa. 1995).  In U.S. v. Pennsylvania, the court evaluated 

the case presented by the United States against the Ebensburg Center, an ICF/MR facility, and 

made specific inquiries into whether any of the instances cited by the United States would prove 

a pattern or practice of the facility.  The court found that the incidents cited by the United States 

were isolated incidents over the course of several years and did not prove that there was any 

pattern or practice at the Ebensburg facility that played any role in the alleged deprivation of 

care.  Like the Ebensburg case, the DOJ in the present case has created an identical argument 

against CHDC.  By relying on isolated incidents and by failing to provide the Court with proof 
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that there is a policy at CHDC that is the moving force behind any of the instances cited, the DOJ 

has failed to meet its burden of proof.  Much to the contrary, CHDC is a well-staffed facility that 

has systems in place to address client maltreatment, client to client aggression and program 

planning.   

 DOJ presented only one expert on this issue, Carla Jo Osgood.  Not counting the DHS 

and DDS policies, there are 425 procedures and policies identified in the CHDC policy manual. 

Tr. at 5966 (Walsh).  Ms. Osgood alleged that harm occurs at CHDC as a result of a lack of 

formalized policies and procedures, but such an allegation is completely baseless. The very few 

numbers of injuries identified by Ms. Osgood over a two and half year period at a facility with 

over 500 residents actually demonstrates that CHDC is a very safe facility. Tr. at 5971(Walsh). 

 In the case at hand, the DOJ has not even attempted to establish that there is a policy or 

custom that is implemented at CHDC that would result in the abuse or neglect of the residents.   

The DOJ’s primary witness with regard to maltreatment and injuries at CHDC was Ms. Osgood.  

Not only did Ms. Osgood fail to prove any constitutional violations, but the fact that she had to 

search a period of two and a half years to find just twelve instances of injuries that she claims are 

associated with a common theme, that being wheelchairs, in itself demonstrates that there is no 

pattern or custom at CHDC that would cause abuse or neglect. Tr. at 5962-63 (Walsh). 

 Ms. Osgood did not objectively assess any discipline or information at CHDC. Tr. at 

5977 (Walsh).  Osgood’s, opinions were idiosyncratic, personal opinions with no scientific basis. 

Tr. at 5977 (Walsh).  And she did no calculations of the frequency of injuries at CHDC such as 

how many injuries occur per person, per day or per year.  Tr. at 248 (Osgood). 

 The ICF/MR guidelines are minimal professional standards that CHDC must meet, and 

CHDC does meet those standards. Tr. at 5977 (Walsh).  The purpose of the ICF/MR standards is 
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to ensure client safety.  CHDC makes every possible effort to protect its residents from harm.   

Dr. Kastner testified as to this issue at trial.   

I will say that the facility does take any negative outcome, 
including any injury or accident, extremely seriously. And I know 
that [DOJ presented] many exhibits that reflected investigation 
reports and things of that type. I think that the effort there was 
designed to embarrass the facility by the presence of those 
investigations, implying that there were links that could be 
established between poor care practices and those outcomes. What 
I would say is that the facility operates in a very transparent 
fashion. Its doors are open. Its books are open. It is very self-
critical, and it is very self-analytic, that it collects information, and 
it airs it publicly across the facility with the goal of improving 
care. There's no one trying to hide anything at that facility. They 
investigate almost everything that they can think of, and certainly 
anything that would potentially have been attributed to poor care or 
to abuse or neglect. They have a very high sensitivity for the health 
and safety of the residents. And it would be improper, and I think it 
actually was improper, to represent that that process of openness 
and self-criticism at all represents inferior care or a pattern of 
inferior care.   

 
Tr. at 4299 (Kastner).  
 
 As noted above, in determining whether a constitutional violation has occurred, courts 

require a showing of something that amounts to more than just isolated incidents.  They also 

have required proof of a custom or practice at a facility that was a moving force behind the 

allegations of abuse or mistreatment of residents.  The DOJ has failed to show a pattern of abuse 

and neglect and has failed to show that there is any custom or practice at CHDC that would have 

been a moving force behind any incidents of abuse.  They therefore have failed to meet the 

burdens imposed by the Courts in Shaw, Societies of Good Will and Ebensburg.   
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A. THE INCIDENT REVIEW COMMITTEE IS ACTIVE AT CHDC AND 
EVALUATES CLIENT TO CLIENT AGGRESSION IN ORDER TO 
IDENTIFY TRENDS AND PATTERNS AND TO APPROPRIATELY 
ADDRESS CLIENT-TO-CLIENT AGGRESSION AND INJURY 

 
 The DOJ failed to prove that client-to-client aggression has either individually or in total 

risen to the level of a constitutional violation, much less that the official policy or custom  

at CHDC played any role in any alleged deprivation of care.   

 Many of the incidents which the DOJ presented to this court at trial involved client-to-

client aggression.  DOJ attempted to call into question the functionality and effectiveness of the 

Incident Review Committee (IRC) at CHDC.   

 Each of the five teams has an IRC, and each day the IRC meets, reviews incidents and 

makes recommendations for a team leader to do an Administrative Review of certain cases.  If a 

recommendation is made, the team leader will review the incident and see if there is anything 

they can add to the resolution of the incident or to the prevention of like occurrences.  Tr. at 313-

14 (Weaver).  Sometimes the team leader will refer it back to the IRC to take a second look at 

the incident because IRC may identify something that was not flagged during the first review.  

Tr. at 456 (Murphy). 

 When CHDC finds that there are a series of incidents for a particular resident in a 

relatively short period of time, a special staffing is held to revise the individual’s IPP where 

appropriate.  Tr. at 457, 4866 (Murphy).  CHDC is able to track when a particular resident is 

having an increased amount of behaviors through the behavior reporting process and the 

Monthly Behavior Report and Safety Plan Use document that is generated by the psychology 

department.  Tr. at 461 (Murphy).   

 In addition to the behavior report process, CHDC administrator, Sara Murphy testified 

that she will review all incidents reviewed by the IRC teams as well and she will plot all 
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incidents into a composite table which shows how many incidents any individuals have had.  Tr. 

at 462 (Murphy).  This shows that CHDC has a policy and custom in place to track and trend 

client-to-client aggression in order to reduce incidents of aggression between clients.  Ms. 

Murphy sends her findings to the team leaders and team IRC’s in order to show them any 

patterns that they may not have realized from their daily reviews.  Tr. at 462 (Murphy).  This is 

evidence that the client-to-client aggression is not due to any policy or custom at CHDC and that 

CHDC is doing everything possible to keep these incidents from occurring.   

 DOJ attempted to show that the policies at CHDC are deficient by introducing Exhibits 

377, 378, 379, 380 and 382 which were all administrative reviews regarding C.A. and client-to-

client aggression in which he was involved.  However, in response, Defendants introduced a 

special staffing which was scheduled and held for C.A. in response to these incidents of 

increased aggression.  Tr. at 4865-66 (Murphy); Def. Ex. SM-1.   Defendants produced proof 

that systems are in place at CHDC to prevent and reduce client-to-client aggression.  DOJ could 

not find even one instance where there was a pattern of client aggression which went unnoticed 

or unaddressed at CHDC.  Therefore, it is reasonable for this Court to conclude that the custom 

at CHDC is to track incidents of harm and to address them appropriately through special 

staffing’s and through changes in programs.  It is further reasonable for this Court to also 

conclude that the customs and practices at CHDC are not a moving force behind client-to-client 

aggression and that CHDC appropriately addresses any aggressive conduct and make changes in 

an effort to reduce any inappropriate behavior.   
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B. CHDC APPROPRIATELY ADDRESSES FRACTURES AND HAS 
NECESSARY PROGRAMS TO PREVENT FALLS AND BONE INJURY 

 
 The average rate of injuries and  fracture at CHDC is low relative to benchmarks from 

other similar facilities.  Tr. at 4065, 4296-4297, 5941 (Kastner, Walsh).  In fact, the rate of 

fractures and other injuries at CHDC is virtually the same or lower than the rate at similar 

facilities. Tr. at 5955, 5941 (Walsh).   

 CHDC pays special attention to the risk of fractures for its residents.  To prevent fractures 

from occurring, CHDC has a DEXA scan machine on campus which tests the bone density of its 

residents.  Tr. at 6403 (Henderson).    DEXA stands for dual energy x-ray absorption meter.”  Tr. 

at 6403 (Henderson).  The DEXA scan has a minimum amount of x-ray.  It produces an 

immediate picture. The computer component of the scan analyzes risk factors.  It analyzes 

lumbar 1 through 4 and bone mineral density and contents in the area.  Tr. at 6403, 6404 

(Henderson).  The DEXA scan compares the individual’s results with that of what you would 

expect to see at peak bone age and similarly for the hip and formulates the risk.  The machine 

considers age, sex, ethnicity, height, weight, menopause.  The results are categorized by the 

machine as not at risk, increased risk, or high risk.  Tr. at 6404 (Henderson).  The DEXA scan 

shows much detail, it can show the spaces and gaps in the bone.  Tr. at 6405(Henderson).  The 

DEXA scan even shows subtle changes in bone density over the years.  Tr. at 6405, 6406 

(Henderson).  Dr. Kemp, CHDC’s endocrinologist, rates the DEXA scan results and makes any 

determinations of osteoporosis or osteopenia.  Tr. at 6405 (Henderson).  Dr. Kemp is a 

consultant endocrinologist from UAMS.  Tr. at 6438 (Henderson).  CHDC has a contract with 

Dr. Kemp to provide services at CHDC on a regular basis.  Tr. at 6438 (Henderson).   

 Residents at CHDC receive DEXA scans every two years. A urine test called N-

telopeptide is utilized when the DEXA is unable to read an individual’s bones due to 
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abnormalities.  Other testing includes endocrine, Vitamin D, and calcium.  Treatment includes 

Vitamin D with calcium; bisphosphonates such as Boniva or Fosa max; bone therapy such as 

Evista for females.  Miacalcin is used for those who may not tolerate bisphosphonates.  Reclast, 

a yearly bisphosphonate, and Forteo, a bone builder, are also sometimes used.  Tr. at 6406-6408 

(Henderson).  The endocrinologist, the primary care physician, and the IDT reviews the DEXA 

results.  Tr. at 6406 (Henderson).   

 CHDC started using the DEXA machine in 2006.  They started using the actual risk 

factors from the machine in 2008.  Tr. at 6406 (Henderson).  The DEXA risk results are 

documented on the resident’s Quick Reference Guide.  Tr. at 6406 (Henderson).  Staff is made 

aware of an individual’s risk of fracture by looking at the QRGs, attending Phase II training, and 

visiting the DEXA building.  Tr. at 6410 (Henderson).   

 Low bone density is identified and treated in a variety of ways.  In 2005-2007, CHDC 

implemented a comprehensive risk assessment.  Individuals with a DEXA score within the 

normal limits may nonetheless be indicated as having an increased fracture risk.  Tr. at 6408 

(Henderson).   

 If someone is indicated by the DEXA to have a higher risk factor for fractures, their bone 

density will routinely be measured every two years by the DEXA and they will be prescribed 

medication.  The team will also address their staffing in their plans.  If additional fractures occur, 

the physicians will perform a peer review at a physicians’ meeting.  Tr. at 6411(Henderson). 

The DEXA scan has many benefits to the residents at CHDC.  1 

                                                 
1 For example, resident HCT has a DEXA score within the normal limits.  However, she is indicated as having an 
increased fracture risk.  CHDC ensures that HCT receives Boniva, Evista, and has had consults with an 
endocrinologist.  Tr. at 6434 (Henderson).       
 

In 2008, she had a plus one on her spine, and her risk factor, according to the machine, on her spine would 
not be increased.  Her hip was minus 2.2, which would be osteopenia, which there was an increased result 
in her - - would cause an increase in her fracture risk.  In 2007, her number was .3.  There was no increase 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 35 of 383



 36

 At CHDC, Ms. Henderson is responsible for conducting clinical audits of any individual 

who develops a fracture.  Ms. Henderson, a nurse, audits their medical records, history of any 

fractures, DEXA results, any interventions, any medications related to osteoporosis, adequacy 

calcium, adequacy of Vitamin D, any back pain, and any loss of height or kyphosis.  Such 

evaluation is documented in a progress note and sent to the physician.  The physician will make a 

determination regarding any additional interventions.  Tr. at 6410 (Henderson).   

 CHDC tracks injuries in the IRIS database.  The IRIS database, which is the DHS 

Incident Reporting Information System, helps CHDC to keep track of injuries that occur. CHDC 

generates a monthly activity report and a quarterly and yearly statistical report from the IRIS 

database that CHDC regularly sends to the Department of Developmental Disabilities. Tr. at 

4982 (Miller).  Defendants’ expert Dr. Walsh analyzed the IRIS database to obtain statistics of 

injuries at CHDC.  All cuts and lacerations are reported in the IRIS database if they require 

stitches, dermabond, or steri-strips to close.  Tr. at 5938 (Walsh).  All fractures are reported in 

the IRIS database.  Tr. at 5938 (Walsh).  Swelling, sprains, and bruises are reported in the IRIS 

database if an x-ray was ordered, regardless of whether underlying damage is found, but if a 

fracture is found the injury is recategorized to the fracture category.  Tr. at 5938 (Walsh).  Client-

to-client bites are reported in the IRIS database if the skin is broken or if antibiotic is applied.  

Tr. at 5938 (Walsh).  Abrasions and burns are reported in the IRIS database if they require the 

application of medications or ointment.  Tr. at 5938 (Walsh).  Medication errors are reported in 

                                                                                                                                                             
because that would be within the normal limit.  And then he r hip was minus 2.1, which would be an 
increase.   

 
 Tr. at 6408, 6409 (Henderson).    
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the IRIS database if they are serious in nature and require some type of medical treatment to 

correct.  Tr. at 5939 (Walsh).   

 Professional standards unequivocally dictate that minor injuries, including bumps and 

bruises (any less than 2 inches), are not to be tracked or recorded because including such injuries 

would skew data.  Tr. at 5938 (Walsh).  That is not to say that CHDC does not record such 

injuries.  In fact, parents and guardians are notified of even minor incidents and injuries.  Tr. at 

5034 (Miller), 5059 (Taylor).  Parents and guardians testified that the reason they chose CHDC 

for their loved ones is because CHDC protects the residents from unnecessary injury. In fact, 

Barry Landen, the brother of K.L. testified that K has lived at CHDC for 40 years with no serious 

injuries.  Tr. at 6851.2 

 DOJ experts Ms. Osgood and Ms. Crawford both commented on fractures and other 

injuries occurring at CHDC.  Neither expert provided the Court with any benchmarks or any 

comparative data from other facilities with which to compare CHDC.  Tr. at 2923 (Walsh).  

Defendants’ expert Dr. Walsh, on the other hand, did provide information to that effect.  Kevin 

Walsh analyzed the injuries reviewed by the IRC and contained on the IRIS database at CHDC.  

Tr. at 5937 (Walsh).  Dr. Walsh  analyzed six consecutive quarterly reports beginning with the 

first quarter of 2008.  Tr. at 5939 (Walsh).  The quarterly injury data analyzed by Dr. Walsh 

included information about the time, place, and type of injury.  Tr. at 5939 (Walsh).  Dr. Walsh 

organized the injury data by cuts, fractures, bruises, bites, swelling, abrasions, choking, burns 

and other.  Tr. at 5939 (Walsh).  From that data that Dr. Walsh was able to access from the IRIS 

database, he calculated an annualized total and per-person, per-year rate of injury, which is the 

                                                 
2 “For example, if [K.]were to pick up a knife, a sharp knife, he would cut himself to shreds with it before he 
figured out that something bad was happening and the knife caused it. He's prone to slam doors, but he doesn't 
understand the concept of putting your fingers over the door when you slam will cause you a huge amount of injury. 
So the fact that nothing serious has happened to K in 40 years of living there [CHDC] is extraordinarily significant 
to me.” Tr. at 6851 (Landen). 
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standardized rate that is used in academic peer-reviewed literature.  Tr. at 5940 (Walsh).  

According to the data collected by Dr. Walsh, there are 0.16 cuts per person per year at CHDC.  

Tr. at 5940 (Walsh).  There are 0.06 fractures per person per year at CHDC.  Tr. at 5942.  There 

are 0.02 bites per person per year at CHDC.  Tr. at 5942 (Walsh).  There are 0.03 abrasions per 

person per year at CHDC.  Tr. at 5942.  There are 0.00 choking incidents per person per year at 

CHDC.  Tr. at 5942 (Walsh).  There are 0.00 burns per person per year at CHDC.  Tr. at 5942 

(Walsh).  There are 0.05 other types of injuries per person per year at CHDC.  Tr. at 5942 

(Walsh).  The per person, per year rate for all injuries at CHDC is 0.41, which is less than the 

rate of injuries of published studies with large samples from multiple states.  Tr. at 5941 (Walsh).  

The per-person, per-year rate for all injuries at CHDC is comparable to benchmark rates at other 

facilities.  Tr. at 5941(Walsh).  Given the population at CHDC the rate of injury is no higher than 

one would expect in similar a facility.  Tr. at 5941 (Walsh).   

 Injuries and Incidents at CHDC are not occurring at a high rate and certainly not 

occurring at a rate which would rise to a constitutional violation on the part of CHDC.  CHDC 

has systems in place to report injuries and prevent injuries from reoccurring, fractures in 

particular.  CHDC is meeting and exceeding professional standards by utilizing the DEXA 

machine and reporting all injuries through the IRIS database; generating reports for review by 

the Department of Developmental Disabilities and reporting any injuries to parents and guardians 

of the residents.  The DOJ has not met its burden in proving that CHDC is failing to meet 

professional standards with regard to fractures or other injuries and has failed to provide any 

comparative data to show that CHDC is falling below generally acceptable professional 

standards.  To the contrary, Defendants showed that CHDC has low rates of injury, comparable 
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to other similar facilities and guardians are choosing placement at CHDC for their loved ones 

based on these results.   

 

C. INDIVIDUAL PROGRAMMING PLANNING IS APPROPRIATE AND 
EFFECTIVE AT CHDC 

 
 In an effort to discredit the programming at CHDC, DOJ selected certain parts of the 

process that when taken individually appear not to provide appropriate services, but, when taken 

in their entirety, are actually very reasonable approaches consistent with generally accepted 

professional standards.  An example of this disingenuous attempt to cast a shadow on the care 

provided at CHDC is where the DOJ questioned Judy Weaver, a program coordinator, on 

resident J.M. 

The DOJ had a monthly plan review that did not list out the number of times he was 

restrained in that month and it discussed whether he could match numbers.  Judy Weaver 

explained that monthly plan reports are summaries of how the individual is progressing with his 

service objectives and not with his behavioral objectives.  Behavioral incidents requiring 

restraints are dealt with through behavioral objectives and when behavioral objectives need to be 

adjusted, it is handled by another mechanism at CHDC which allows the entire team to be 

involved.  Tr. at 349-50 (Weaver).  The number matching had significance with regard to T.M.’s 

service objectives only.   

 DOJ elicited testimony from Judy Weaver about resident M.E. who had smearing of 

feces as a target behavior in his plan.  DOJ pointed to M.E. engaging in this behavior and asked 

Judy Weaver why his toileting objective was not changed. Tr. at 366 (Weaver).  This is 

particularly telling as to the DOJ’s lack of knowledge, in that it shows that the DOJ was unaware 

that smearing has nothing to do with toileting skills.  It is absurd to think that an individual, even 
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with significant disabilities, would engage in smearing because their toileting skills were not 

refined.  Judy Weaver testified that the smearing would be contained in M.E.’s safety plan since 

it is a behavioral concern.  Tr. at 367 (Weaver).   The DOJ went on to pull out other documents 

at CHDC, including a behavioral report for M.E., but quickly redirected the-ir questioning once 

Judy Weaver began to explain to the Court that the behavioral reports are addressed in the Safety 

Plans and Positive Behavior Support Plans at CHDC, not the program director’s monthly 

summary reports.  Tr. at 372 (Weaver).  The program director only focuses on services 

objectives, not behavioral objectives.  The DOJ was confused about the inner workings of the 

facility and inappropriately addressed only isolated portions of the system to imply that M.E.’s 

smearing went unnoticed and unaddressed when it certainly did not.   

 DOJ then went on to ask Ms. Weaver to explain why the “significant needs” listed in 

M.E.’s IPP included “matching gardening tools.”  Tr. at 388 (Weaver).  Ms. Weaver explained 

that M.E. was assessed and his significant needs came from the assessments which determine his 

likes, dislikes, strengths, needs and preferences.  Tr. at 388 (Weaver).   In this case, matching 

gardening tools could very well be a significant need for M.E.  The DOJ did not introduce 

evidence to the contrary and did not meet its burden of proving that matching gardening tools 

was not a significant need for M.E. or that M.E.’s IPP was incorrect or inappropriate in any way.  

If M.E. enjoys engaging in gardening and gardening keeps him engaged, which may have been a 

way to reduce his behavior of smearing.  Without showing that M.E.’s smearing was not 

addressed anywhere else in his plan, including his safety plan or positive behavior support plan, 

the DOJ has failed to meet their burden of showing that systems at CHDC lead to client injury or 

risk of harm.  Likewise, without showing that M.E. does not enjoy gardening and that gardening 
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does not help to engage M.E. in meaningful activity, DOJ has again failed to show that CHDC is 

not providing appropriate care to M.E.   

  DOJ also questioned Ms. Weaver on the long range goals of Z.S.  Z.S.’s long range goals 

come from his likes, dislikes and preferences, and in his case, they are appropriate.  Tr. at 393 

(Weaver).  Identifying coins totaling a dollar is a significant need for Z.S. because it has allowed 

him to go to the canteen by himself and exhibit independence.  Tr. at 396 (Weaver).  Z.S.’s long 

range goals state: “By 2012 I will learn appropriate behaviors in order to function more 

independently in my environment at CHDC and home visits.”  Tr. at 399 (Weaver); Pl. Ex. JW-

3.  Home visits are mentioned in his long range goals because the Center is referencing his home 

visits with his family.  Clearly, CHDC has the long range goals geared toward Z.S. eventually 

functioning more independently at home so that he might move back home to live with his 

family.  Z.S. is only eleven (11) years old and if he were to move from CHDC it would most 

likely be back to his home.  Therefore, it is more than appropriate to mention home visits in 

Z.S.’s long range goal section.   

 Program planning at CHDC is appropriate and effective, and the DOJ has not proven 

otherwise.  It is clear from the evidence that the DOJ did not understand how the facility works 

and mistakenly claimed that there are incidents of adverse behavior that were overlooked and 

plans that were inappropriate.  To the contrary, individual program plans are appropriate and do 

not result in injury to the residents.  Safety Plans and Positive Behavior Support Plans are also 

appropriate and help in the effort to reduce incidents of injury and risk of harm.3   

 

 

                                                 
3 Safety Plans and Positive Behavior Support Plans are discussed in more detail later in Defendants’ Post-Trial Brief 
under the Psychology section.   
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D. CHDC HAS AN APPROPRIATE POLICY THAT IS VIGOROUSLY 
FOLLOWED IN RESPONSE TO ALLEGATIONS OF STAFF ABUSE 

 
 The DOJ failed to show how the Center’s action in responding to allegations of abuse 

constituted a substantial deviation from acceptable professional standards, or that the custom or 

policy of responding to abuse at CHDC somehow played any role in the occurrence of alleged 

maltreatment.  U.S. v. Pennsylvania, 902 F. Supp. 591.  CHDC, however, offered evidence, 

through the testimony of Calvin Price, to show that there is a strict policy followed at the Center 

in response to allegations of maltreatment.   

Once an allegation is made, reports are made to Child or Adult Protective Services and to 

the police.  Tr. at 6873 (Price).  The Maltreatment reports include an investigator’s report, which 

includes notifications made, interviews, records reviewed, relevant facts, and lists of 

attachments. Tr. at 5944-45 (Walsh).  The attachments to the investigator’s report include 

incident reports, correspondence, letters, memos, emails, notification of investigative 

proceedings, witness statements, client documents, and relevant facility documents. Tr. at 5945 

(Walsh).  CHDC has a designated, independent investigator who conducts all of the 

maltreatment investigations. Tr. at 5945 (Walsh). Once any claims of maltreatment are made, 

employees at question are told to leave the Center immediately and they are placed on 

administrative leave.  Tr. at 6873 (Price).  If the allegation involved physical abuse, the resident 

is sent to the nurse or physician to be evaluated and all of the reports are sent to an investigator.  

Tr. at 6873 (Price).  Five days later, the investigation is turned into the Arkansas Office of Long 

Term Care.  Tr. at 6873 (Price).  After the investigation is complete, CHDC administrators, 

Calvin Price, Marilyn Junior and Kathy Guffy, conduct an executive review and dissect the 

investigation in order to determine if the allegation is substantiated.  Once the Center decides 

whether to substantiate the allegation, they make administrative conclusions which are reported 
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to the team leader and department head to notify them of what action should be taken.  Tr. at 

6874 (Price).  The employee accused of maltreatment is not permitted to return back to work 

unless the investigation is complete and the abuse and neglect is unsubstantiated.  Tr. at 6874, 

5943 (Price, Walsh). 

 Dr. Kastner testified to his findings with regard to maltreatment at CHDC, stating that the 

rates of abuse and neglect are extremely low in comparison to other facilities.     

“And the rate of abuse and neglect at Conway Human 
Development Center is five per hundred per year.  It was six times 
higher at that facility in Nebraska. In Nebraska, 90 percent of the 
professionals -- of the clients who were evaluated by their 
interdisciplinary team had a recommendation for community 
placement. And in Conway, virtually zero. And those are 
benchmarks. And they are available to anyone who wants to look 
at the Department of Justice's website in the findings letter they 
have published. So I'm saying, if someone cares about 
benchmarks, if someone cares about outcomes, there are places to 
go and places to look and data available and benchmarks that can 
be considered. And I think it's important. And I look, and I think 
about it, and I try to use them in my practice.” 

 
Tr. at 3978 (Kastner). 
 

 Defense expert Dr. Kevin Walsh also did a detailed analysis of maltreatment 

investigations at CHDC for the months of June and July of 2009, which included 13 

investigations. Tr. at 5943 (Walsh).  The 13 investigations analyzed by Dr. Walsh comprised 

over 1,000 pages of documentation. Tr. at 5944 (Walsh).  Among other things, Dr. Walsh found 

that the turnaround for maltreatment investigations at CHDC is better than most ICF/MR 

facilities and exceeds any relevant standards. Tr. at 5945-46 (Walsh).  

One of the maltreatment investigations reviewed by Dr. Walsh involved an incident 

where a resident was inadvertently left behind in a residence after other residents and staff had 

left. Tr. at 5946 (Walsh).  Dr. Walsh noted that in response that event, within a few days, CHDC 
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developed a specific protocol to prevent that type of event in the future and trained over 200 staff 

on that protocol. Tr. at 5946 (Walsh). 

Dr. Walsh extracted statistics from all of the maltreatment reports for six quarters from 

the beginning of 2008 and found that on an annualized basis, there were 27.33 incidents 

substantiated. Tr. at 5947-48 (Walsh).  The per-person, per-year rate of substantiated abuse in 

peer-reviewed published literature ranges from 0.033 to 0.04 and the rate identified by Dr. Walsh 

for CHDC was 0.054, which is within the acceptable range of benchmarks. Tr. at 5948-49 

(Walsh).  The slightly higher rate of substantiated abuse at CHDC is likely because CHDC treats 

incidents where there was a lack of enhanced coverage (e.g. lack of 1-to-1 staffing) as “incidents 

of abuse” while other facilities do not. Tr. at 5949 (Walsh).  The fact that Dr. Walsh was able to 

access data from CHDC easily is a sign that CHDC is tracking data and information better than 

similar facilities. Tr. at 5950 (Walsh).  To further this point, the policy at CHDC to terminate 

employees who have committed abuse or neglect meets applicable professional standards. Tr. at 

5975 (Walsh). 

CHDC takes any maltreatment very seriously.  Many CHDC employees testified at trial 

that there is a no tolerance policy at CHDC for maltreatment and reporting of maltreatment.  

Further, CHDC has low rate of instances in comparison to other facilities.  The DOJ has not met 

their burden of proving that the system of reporting or addressing maltreatment is deficient in a 

way that would cause harm to residents of the facility.  The system at CHDC for addressing 

maltreatment does not violate the constitutional rights of its residents.   
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E. THERE IS NO CULTURE OF SILENCE AT CHDC 
 

 “There is no culture of silence at CHDC.”  Tr. at 6885 (Price).  At trial, DOJ expert Carla 

Jo Osgood testified that she believes that there is a culture of silence at CHDC without any 

supporting evidence.  Tr. at 51(Osgood).  Calvin Price, the superintendant of CHDC, testified at 

trial that there is absolutely no culture of silence at CHDC.  In furtherance and in support of his 

testimony, Mr. Price offered to the court the actual statistics that CHDC keeps track of on 

allegations of maltreatment that are reported each year.  “In 2008, CHDC had roughly 56 

allegations of maltreatment reported and only 8 of those involved employees that had worked at 

CHDC for 6 months or less.”  Tr. at 6884, 6907 (Price).  Although Osgood testified that she 

remembered that most incidents of alleged maltreatment were reported by new employees, the 

statistical evidence indicates otherwise.  Tr. at 142 (Osgood). 

 The Court also heard testimony from Barry Landen and Earline Stoddard, guardians of 

long time residents, K.L. and A.S., who combined, have a total of nearly 80 years of experience 

with CHDC and other facilities.  These witnesses testified that there is no culture of silence at 

CHDC.  Tr. at 3237 (Stoddard).   Long time employee, Sarah Murphy, also deflated this 

accusation by Osgood:  “The fact that I've been in direct care as an LST for two years, and then I 

worked in the classroom for several years, I think if there was any kind of culture of silence, I 

would know about it. And I believe it is actually contrary to that. I believe that there's 

encouragement from all sides to be sure and report to protect individuals.”  Tr. at 4874 

(Murphy).  

 Osgood’s allegation that CHDC has a culture of silence has no basis in fact or logic. Tr. 

at 5976 (Walsh).   Dr. Walsh testified that generally, the likelihood of staff not reporting abuse or 
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neglect that they witness is more likely in a community setting than a modern, publicly operated 

institution such as CHDC.  Tr. at 5976 (Walsh). 

 

F. THE PERSONAL OPINIONS OF CARLA JO OSGOOD WERE 
COMPLETELY SUBJECTIVE AND SHOULD BE ACCORDED LITTLE 
OR NO WEIGHT BY THE COURT 

 
 DOJ expert, Carla Jo Osgood, offered testimony at trial that exhibited significant 

unfounded bias against institutional care.  Her opinions were also based on the flawed 

methodology that she employed.  As a result, this Court should reject or severely discount her 

opinions.   

 Ms. Osgood holds a B.A. in political science. Tr. at 205 (Osgood).  Her graduate studies 

are in health ministries, pastoral family studies; she never completed her health ministries 

pastoral family studies degree.  Tr. at 205 (Osgood).   

 Ms. Osgood’s educational background did not include any advanced scientific method or 

statistics courses; nor did her formal graduate level casework include statistical mental health nor 

filed study design nor quality and management nor survey methods or similar courses.  Tr. at 205 

(Osgood).  Ms. Osgood has not taken any credit courses during her formal education that focus 

on healthcare policy or management.  She stated that she did take courses on healthcare services 

and healthcare quality assurance but she could not say roughly the s or subject matters of those 

courses.  In very general terms she was able to state that the courses related to “providing support 

services to individuals and families in counseling and/or type pastoral manner”.  Tr. at 209-211 

(Osgood).   
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 Ms. Osgood does not hold any advanced degree in the field of developmental disabilities.  

Tr. at 204 (Osgood).  Other than prior experience at Muscatuck, working for Liberty Healthcare, 

Ms. Osgood does not work in an ICF/MR setting.  Tr. at 206, 207.   

 Ms. Osgood is not certified by any quality improvement organization such as the 

American Society of Quality.  Tr. at 209 (Osgood).   

 Dr. Kastner testified that being “shoulder to shoulder” with other professionals is not a 

legitimate form of training and is not a substitute for formal training.  Tr. at 3954 (Kastner). 

 Ms. Osgood has not published any peer-reviewed articles.  Tr. at 211 (Osgood).  She has 

not made any presentations at any national conferences.  Tr. at 212 (Osgood).   

 Prior to this case, Ms. Osgood has never given any expert testimony in a court of law and 

none of her prior reports in other matters have gone before a court and undergone judicial 

scrutiny.  Tr. at 212, 213 (Osgood).   

 In Daubert, the Court stated that “the word ‘knowledge’ connotes more than subjective 

belief of unsupported speculation.”  Osgood repeatedly testified to her subjective belief and 

made no attempt to do an objective evaluation of CHDC; she based a large portion of her 

opinions on speculation.  This is supported by the evidence in many instances where she makes 

inaccurate statements and giant leaps, time and time again, with regard to the ICF/MR 

regulations, community standards and incidents that she claimed to have “observed” at CHDC.   

 Osgood, who held herself out to be an expert in ICF/MR regulations, did not have an 

appropriate understanding of the staffing ratio requirements in the ICF/MR regulations. The 

ICF/MR regulations require that staff be competent, but there is no regulation or professional 

standard that requires staff have their competencies defined and measured through any type of 
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competency-based examination. Tr. at 5967 (Walsh).   Dr. Kastner testified that there was clearly 

no shortage of direct care staff.  Direct care staffing clearly exceeded the ICF/MR standards.  

“I found it quite troubling that she (Osgood) couldn't recall the 
ICF/MR standard for staffing at an ICF/MR. I just didn't 
understand how you couldn't know that if you had worked at 15 or 
20 ICFs. I couldn't understand why there was no focus on 
outcomes in her report if she's familiar with the instructions given 
to surveyors to focus on outcomes. I didn't understand the basis for 
her alleged expertise, because it wasn't apparent in her report, 
deposition, or testimony.”  
Tr. at 4044 (Kastner).  

 
It is quite clear that Ms. Osgood did no study of staffing at CHDC.  Tr. at 5968 (Walsh).  

ICF/MR guidelines provide specific ratios for all staffing scenarios at CHDC and CHDC is 

compliant with those regulations.  Tr. at 5968 (Walsh).  Ms. Osgood’s unscientific method was 

evidenced when she counted staff at each residence but failed to consider that staffing ratios for a 

unit can include staff that are with residents in locations other than the unit itself. Tr. at 5969 

(Walsh). 

 The more appropriate standard that this Court should consider is the ICF/MR regulations 

and the technique that is utilized by ICF/MR surveyors.  ICF/MR surveyors do not look at 

staffing numbers alone because the facility is responsible for organizing and evaluating its 

individual appointments, programming schedules, activities, materials, equipment, grouping 

assignments, and available staff in such a way that it maximizes benefit to the individual. Tr. at 

5969 (Walsh). 

 Another example of the infirmity of Osgood’s opinion is her lack of any statistical 

analysis of injuries at CHDC. Tr. at 5964 (Walsh).   Ms. Osgood did nothing more than search 

for injuries that occurred at CHDC and then concluded that CHDC is a dangerous place. Tr. at 

5964 (Walsh).   Dr. Walsh testified that in the appendix of Osgood’s report, she listed out all of 
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the documents she claimed to have reviewed over the course of twelve pages and she claimed 

she reviewed 13 administrative records and external reviews, 8 policy and procedure documents, 

53 medical charts, and 55 “record folders,” 16 individual program plans out of 510 available to 

her, and two behavior plans. Tr. at 5964 (Walsh).  However, she reviewed 115 investigation-

related documents. Tr. at 5964 (Walsh).  Forty-three percent of the documents Ms. Osgood 

claimed to have reviewed were investigations where she knew that injuries or unfortunate events 

occurred.  Tr. at 5964 (Walsh).   Ms. Osgood went hunting for problems. Tr. at 5964 (Walsh).  

Osgood supported this finding in her own direct testimony about the documents that she 

reviewed.  Tr. at 52 (Osgood).  Ms. Osgood’s overwhelmingly disproportionate review of 

investigation reports, relative to all other documents she failed to review and were available to 

her, reveals a strong agenda that does not suggest that she did an objective analysis of risk 

management at CHDC. Tr. at 5965 (Walsh).   

 Unfortunately, every facility in the country that provides healthcare or related services is 

susceptible to having employees who abuse or neglect the individuals for whom they are 

supposed to care. Tr. at 5975 (Walsh).  However, when asked about other facility statistics on 

abuse, Ms. Osgood claimed that she was not allowed to submit her findings from other facilities 

because of confidentiality rules.  Tr. at 272 (Walsh).  Therefore, she admits that she used no 

benchmarks to form her opinions and she simply feels that no abuse should be present.  Tr. at 

272 (Walsh).    

 Ms. Osgood’s also made a great deal of inaccurate statements.  She relied on JACHO 

standards, which are only applicable to specific hospitals and have no relevance at CHDC.  Tr. at 

5971 (Walsh).  Then she erroneously identified CHDC psych examiners as members of the 

human rights committees. Tr. at 5973 (Walsh).  CHDC psych examiners are not members of the 
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human rights committees, but rather non-voting consultants who serve an important role. Tr. at 

5973 (Walsh).  

 Another example of Ms. Osgood careless method and unfounded speculation was her 

testimony that she saw small puzzle pieces lying around on a table in the 19 Maple residence that 

could be easily ingested by those with pica diagnosis.  However, she admitted that she made no 

attempt to find out whether anyone in 19 Maple has a diagnosis of pica.  Tr. at 256 (Osgood).  

When questioned on whether she knew if this was a real threat of harm to anyone in 19 Maple, 

she quickly changed her testimony and stated: “Even if there wasn't even anyone with pica 

behavior, there were multiple opportunities for people to trip and fall on those items that were 

scattered throughout the living unit.”  Tr. at 256 (Osgood).  So at this point in her testimony she 

appears to be absurdly alleging that she found that CHDC was violating the constitutional rights 

of its residents by leaving puzzle pieces on the floor which could cause a resident to trip and fall.  

Later in her cross-examination, Ms. Osgood finally admitted that she did not know if anyone in 

19 Maple had pica and her testimony was completely baseless.  Tr. at 256 (Osgood). 

 All of the preceding examples are important for the Court to consider, but the most 

glaring example of Osgood’s blatant disregard for the truth is when she knowingly testified about 

a gentleman who she observed in the day room with an “apparatus wrapped around his neck with 

no staff intervention”.  Tr. at 95 (Osgood).   Then, when questioned about this testimony on 

cross-examination, Ms. Osgood testified that she said it was “a phone cord looked-like item.”  

Tr. at 240 (Osgood).   However, that is not how she testified on direct, rather, what she said was: 

“There was an incident where a gentleman laid sideways on the couch with some type of 

apparatus wrapped around his neck with no staff intervention.”  Tr. at 95 (Osgood).  After 

attempting to mislead the Court on her prior testimony, Osgood then attempted to cover-up her 
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lack of knowledge about chewelry by questioning whether the chewelry was appropriate for that 

client.  Tr. at 239 (Osgood).   

 The reality of this situation was that the gentleman in the day room was wearing 

chewelry for oral stimulation.  Staff was not required to intervene because this was an approved 

therapy for this resident as an oral motor stimulating activity.  Osgood did not know about 

chewelry, had never heard of it before she wrote her report, and was actively attempting to 

mislead the Court with her testimony.  In fact, Osgood admitted on cross that she looked it up 

after her deposition, but claims that at the time of trial, she did not know how it is worn.  Tr. at 

239 (Osgood).  Nevertheless, she failed to qualify her direct testimony when it was clear that at 

the time of trial that she knew that what she observed during her tour was not a telephone cord 

and was in fact chewelry.  As it was, she was comfortable with characterizing it at the time of 

trial as an individual who had a telephone cord wrapped around his neck and staff who should 

have been intervening but were not.  Even if Osgood had corrected herself during her direct 

testimony or even during cross-examination, it does not negate the fact that she holds herself out 

as an expert on ICF/MR facilities which serve individuals with mental retardation and other 

developmental diagnoses, but does not know about commonly used devices to help disabled 

individuals with oral motor skills and relaxation therapy.   

G. CONCLUSION 
 

 There is no policy or custom implemented at CHDC which would result in the abuse or 

neglect of a client at the Center and the DOJ has failed to provide this Court with any proof of 

any pattern or practice that would result in abuse.  The DOJ also failed to prove that client-to-

client aggression has either individually or in total risen to the level of a constitutional violation, 

much less that the official policy or custom at CHDC played any role in any alleged deprivation 
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of care.  To the contrary, Defendants have shown that client-to-client aggression is identified and 

addressed appropriately.   Defendants also presented evidence that program planning at CHDC 

employs a reasonable approach consistent with generally accepted professional standards.  DOJ 

expert, Carla Jo Osgood, offered inaccurate testimony at trial and exhibited a significant 

unreasonable bias against institutional care.  Her opinions were also based on flawed 

methodology that she employed and her opinions should be afforded little or no weight by this 

Court. 

   

V. CONDITIONS AT CHDC 
 

A. CHDC MEDICAL AND PSYCHIATRIC SERVICES  
 

1. DEFENDANTS’ PSYCHIATRIC AND MEDICAL EXPERTS  
 

Theodore Kastner, M.D. 

 Dr. Kastner began working with the developmentally disabled in 1976.  Tr. at 3943-3944 

(Kastner).  After finishing his medical training, he became the Director of the Center for Human 

Development at Morristown Memorial Hospital and was responsible for the programs for people 

with developmental disabilities.  Tr. at 3946 (Kastner).  The Center for Human Development 

addresses the needs of people with developmental disabilities across their life span.  Tr. at 3946 

(Kastner).  He expanded that program across three hospitals in the northern part of New Jersey.  

Tr. at 3947 (Kastner). 

 Dr. Kastner has a medical degree.  Tr. at 3949 (Kastner).  He also was awarded a master 

of science in administrative medicine.  Tr. at 3950 (Kastner).  He has completed an internship 

and residency in pediatrics.  Tr. at 3950-3951 (Kastner).  He also completed a fellowship with 

training in psychiatry, neurology, rehabilitation and habilitative services, research, and 
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psychology for the developmentally disabled. Tr. at 3951 (Kastner).  He is board certified in 

pediatrics, neurodevelopment disabilities, developmental and behavioral pediatrics, and medical 

management.  Tr. at 3955-3956 (Kastner).   

 Dr. Kastner supervised the operation of a licensed child study team.  Tr. at 3947 

(Kastner).  He was the Director of a child evaluation center.  Tr. at 3947 (Kastner).  He 

personally performed the evaluations for the child study team.  Tr. at 3948.   

 Dr. Kastner’s experience with the child study team, the early intervention system, and the 

case management unit provided knowledge about the IDEA and least restrictive environment.  

Tr. at 3948 (Kastner).  He was the school physician for the deaf for twenty- two (22) years.  Tr. 

at 3948-3948 (Kastner).  In that capacity, he was often part of the group of professionals that 

worked with the sending school districts’ child study teams.  Tr. at 3949 (Kastner).  He received 

training on the Rehabilitation Act.  Tr. at 3952 (Kastner). 

 Dr. Kastner was engaged as an expert to contribute to the AAMR expert consensus 

guideline services.  Tr. at 3970 (Kastner).   

 Dr. Kastner has visited approximately 40 ICF/MR’s in the past 25 years.  Tr. at 3975 

(Kastner). 

 Dr. Kastner has collected benchmarks from other ICF/MR’s that can be compared to 

CHDC.  Tr. at 3976-3977 (Kastner). 

 Dr. Kastner acknowledged that Defendants’ counsel has asked him to identify, in his 

review of any facility, any problems, inadequacies, or deficiencies.  Tr. at 3982 (Kastner).  In 

fact, he found significant deficiencies at one facility, Embreeville Center, he reviewed while 

working with Defendants’ counsel in Pennsylvania in a CRIPA action brought by the DOJ.  Tr. 

at 3983 (Kastner).  As to Embreeville Center, Dr. Kastner recommended that the State settle the 
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case or close the facility.  However, Dr. Kastner was asked to work again with Defendants’ 

counsel even after an unfavorable review at Embreeville Center.  Tr. at 3983 (Kastner).   

 Dr. Kastner also found the North Princeton Developmental Center to be unacceptable.  

Tr. at 4382 (Kastner).   

 As further demonstration of his creditability and fairness in conducting reviews, although 

Dr. Kastner found CHDC to meet or exceed accepted professional standards, he opined that the 

State should close Alexander Human Development Center.  Tr. at 3989 (Kastner).  Alexander is 

“world’s apart” from CHDC.  Tr. at 3989 (Kastner).  CHDC is “a very fine facility which in 

many respects can be a model for other public ICF’s.”  Tr. at 3989 (Kastner).  In contrast, 

Alexander is “a troubled facility with serious quality of care concerns.”  Tr. at 3989 (Kastner).   

 Dr. Kastner has worked in Nebraska developing 228 IPP’s for the Beatrice Center.  Tr. at 

3983-3984 (Kastner). 

 Dr. Kastner even worked for the Plaintiff in 1991 to review two (2) facilities in 

Wisconsin, Central Wisconsin Center and Southern Wisconsin Center.  Tr. at 3972 (Kastner).  

He was asked to look at medical, neurology, and psychiatry.  Tr. at 3972 (Kastner). 

 Theodore Kastner, M.D., is the President of the Developmental Disabilities Health 

Alliance (“DDHA”), which is a healthcare organization that served 7,000 developmentally 

disabled individuals who live in the community.  Tr. at 3939-3940 (Kastner).  He personally 

provided psychiatric and neurological consultations for those individuals needing such services.  

Tr. at 3941 (Kastner).  
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Andrew Warren, M.D.  

Andrew Warren is an adult psychiatrist.  Tr. at 4641 (Warren).  Dr. Warren is English and 

he holds an MB degree from England, a BS degree, an MA, and a doctorate of philosophy.  Tr. at 

4641 (Warren); Def. Ex. 372.  The English BS, bachelor of medicine, and BS, bachelor of 

surgery, are equivalent to the American M.D. degree.  Tr. at 4641, 4642 (Warren).  Dr. Warren 

received his MB and BS from London University and his doctorate of philosophy, his master’s 

degree in physiological sciences, and his bachelor’s degree from Oxford University.  Tr. at 4642 

(Warren); Def. Ex. 372.  Currently, Dr. Warren is an attending psychiatrist at Sheppard Pratt 

Hospital in Baltimore.  He is also an associate professor at Johns Hopkins; the medical director 

of Sheppard Pratt day hospital; a consulting psychiatrist to Pickersgill retirement community; an 

instructor at the University of Maryland; a preceptor for the Philadelphia College of Osteopathic 

Medicine; and a consultant psychiatrist to the Gallagher Center for those with MR.  Tr. at 4642, 

4643 (Warren); Def. Ex. 372.  Dr. Warren’s position at Sullivan Day Hospital, Sheppard Pratt 

Health System, involves overseeing the psychiatric care provided to the day hospital patients.  

Typically the patients are experiencing psychotic illness and some have mental retardation.  As 

part of this position, Dr. Warren provides direct patient care.  Tr. at 4644 (Warren).  Dr. Warren 

was also a consultant psychiatrist to Rosewood Center, an ICF/MR.  Tr. at 4643 (Warren).  Dr. 

Warren has 53 peer-reviewed articles.  Tr. at 4643 (Warren); Def. Ex. at 372.  The majority of 

those articles are in regard to cellular and molecular conditions related to Alzheimer’s disease 

and Down Syndrome.  Approximately 15 are related to clinical measure, and approximately 9 or 

10 are related to individuals with MR.  Tr. at 4644 (Warren).   

 

 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 55 of 383



 56

Louis Kraus, M.D.  

Dr. Kraus’ primary current positions are professor for the Women’s Board and the child 

and adolescent psychiatry chief at Rush University Medical Center in Chicago.  Tr. at 6196 

(Kraus); Def. Ex. 202-A.  As chief of child and adolescent psychiatry, Dr. Kraus, with the 

training director, oversees four fellows.  The program consists of inpatient and outpatient 

services.  They also provide clinical services for a residential facility.  Dr. Kraus is the medical 

director for Easter Seals Therapeutic Schools, day schools for severely developmentally delayed 

children, primarily with autism.  Tr. at 6196, 6200 (Kraus).  Dr. Kraus received his 

undergraduate degree from Syracuse; his medical degree from Chicago Medical School; 

conducted his residency at Northwestern; and his child and adolescent fellowship at the 

University of Chicago.  Tr. at 6196 (Kraus); Def. Ex. 202-A.  Dr. Kraus is board-certified in the 

area of child and adolescent psychiatry.  Tr. at 6197 (Kraus); Def. Ex. 202-A.  He is also 

certified in general psychiatry and forensic psychiatry.  Tr. at 6197, 6198 (Kraus). Dr. Kraus has 

experience in forensic work.  He worked as a psychiatrist at the maximum security youth center 

in Joliet for nine years.  Tr. at 6197 (Kraus); Def. Ex. 202-A.  Dr. Kraus has prior experience as 

chief of child and adolescent psychiatry at Evanston Northwestern Healthcare, a large 

community-based hospital.  Tr. at 6197 (Kraus); Def. Ex. 202-A.  Dr. Kraus has worked as a 

consultant for the DOJ.  He has reviewed two facilities in Maryland for a CRIPA evaluation.  

Also, he worked with the DOJ involving a consent decree with Arizona, assisting with the 

development of their medical and mental health program for juvenile corrections.  Tr. at 6198 

(Kraus).  Dr. Kraus is a delegate to the American Medical Association for the American 

Academy of Child and Adolescent Psychiatry.  Tr. at 6198 (Kraus); Def. Ex. 202-A.  Dr. Kraus 
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holds an elected position with the American Medical Association.  Tr. at 6198 (Kraus); Def. Ex. 

202-A.  Dr. Kraus has clinical experience treating children and adolescents. 

I have an extensive amount of inpatient work.  I’ve worked at a 
number of different residential facilities, several different facilities, 
and several different therapeutic schools.  As I had mentioned, I 
worked for nine years at a maximum security youth center in 
Joliet.  I currently consult with about 12 to 15 different schools as 
their consulting psychiatrist.  I have a private practice as well 
where I do both treatment as well as forensic work.  And through 
the years, there’s a variety of things that I do.  I also do a lot of 
advocacy work.  I spend about two months a year off of work, sort 
of advocating to try to get services for kids in Washington and 
what have you. 
 

Tr. at 6198, 6199 (Kraus).  Dr. Kraus is currently the psychiatric director of the Sonia Shankman 

Orthogenic School, a residential facility, serving approximately 50 children.  Tr. at 6199 (Kraus); 

Def. Ex. 202-A.  Dr. Kraus takes care of just under 50 students half a day a week at the 

Orthogenic School.  The money does not go to Dr. Kraus, but rather to Rush.  Tr. at 6369 

(Kraus).  Dr. Kraus consults with various school districts in Illinois with respect to clinical 

services for children and adolescents.  Tr. at 6200 (Kraus). 

 

David Fassler, M. D.  

Dr. Fassler graduated from Wesleyan University in Middleton, Connecticut, with a major 

in biology and psychology.  He received his medical degree from Yale Medical School.  He 

conducted a residency at the University of Vermont College of Medicine and a residency in 

general psychiatry and a fellowship in child and adolescent psychiatry at the Cambridge Hospital 

in Cambridge, Massachusetts.  Tr. at 4608, (Fassler) Def. Ex. 223.  Dr. Fassler is a licensed 

physician in Vermont, Massachusetts, and New York.  Tr. at 4608, (Fassler) Def. Ex. 223.   
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David Fassler is a child and adolescent psychiatrist.  Tr. at 4608 (Fassler); Def. Ex. 223.   

Dr. Fassler is board certified both in general psychiatry and in child and adolescent psychiatry.  

Tr. at 4609, (Fassler) Def. Ex. 223.  Dr. Fassler has authored and co-authored several books.  

Some have even been translated into foreign languages.  Tr. at 4609, (Fassler) Def. Ex. 223.   

Dr. Fassler has authored many journal publications.  Tr. at 4609, (Fassler) Def. Ex. 223.  Most of 

Dr. Fassler’s publications involve children and families.  Some involve the reaction of children 

to chronic illnesses and some involve childhood depression.  Tr. at 4609, (Fassler) Def. Ex. 223.  

Dr. Fassler has made a significant number of presentations.  Tr. at 4609, 4610, (Fassler) Def. Ex. 

223.  Dr. Fassler has received awards and recognitions such as the 2000 Green Ribbon Award for 

public education and advocacy from the National Mental Health Association and the 2001 

Braceland Award for public advocacy and education from the American Psychiatric Association.  

Tr. at 4610, (Fassler) Def. Ex. 223.  Currently, Dr. Fassler is the clinical director of an 

interdisciplinary group practice in Burlington, Vermont.  He oversees the practice; recruits 

clinicians; and develops new programs.  Tr. at 4610, (Fassler) Def. Ex. 223.  Dr. Fassler also 

holds an academic appointment.  He is a clinical professor of psychiatry at the University of 

Vermont.  He supervises and teaches residents.  In the fellowship program, he interacts with 

residents, medical students, and child psychiatry fellows.  Tr. at 4610, 4611, (Fassler) Def. Ex. 

223. Currently, Dr. Fassler is the elected treasurer and on the board of the American Psychiatric 

Association (APA).  Tr. at 4611 (Fassler).  He is a distinguished fellow with the APA.  He is also 

a fellow with the American Academy of Child and Adolescent Psychiatry.  Tr. at 4611 (Fassler).  

Dr. Fassler was previously the chair of the Assembly of Regional Organizations, a member of 

the council which functions as a board of the Academy.  Tr. at 4611, (Fassler) Def. Ex. 223.      

 
 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 58 of 383



 59

2. SOME OF DEFENDANTS’ TREATING PHYSICIANS 
 

Douglas Callahan, M. D.  

 Douglas Callahan, M.D. is the consulting psychiatrist at CHDC.  Tr. at 5333.  (Callahan).  

Dr. Callahan is board certified in general psychiatry.  Tr. at 5323 (Callahan).   

Dr. Holloway was fond of this term ‘adult psychiatrist’, which 
was, I think, intentionally disingenuous.  I’m not certified as an 
adult psychiatrist.  I am board certified in general psychiatry, 
which includes the ability to care for children, adolescents, and 
adults …. 

 
Tr. at 5352, 5353 (Callahan).   

Dr. Callahan started seeing some residents at CHDC beginning around 1990.  Beginning 

in 1995 he started full-time on-grounds.  Tr. at 5333 (Callahan). 

Dr. Callahan attended the University of Arkansas at Little Rock undergraduate school.  

He received his medical degree from the University of Arkansas Medical Sciences College of 

Medicine.  His combined residency and psychiatric internship was conducted at the Arkansas 

Veterans Administration.  Tr. at 5333, 5334 (Callahan).  Part of Dr. Callahan’s accredited 

psychiatric residency was a rotation in child psychiatry.  Tr. at 5323 (Callahan). 

Dr. Callahan’s work experience includes: on staff at the Veteran’s Administration; 

inpatient work at the Arkansas State Hospital working with primarily adults and some 

adolescents as a supervising section chief; acting medical director for the Arkansas State 

Hospital; part-time work with the mental health center Counseling Associates; full-time work 

with the Counseling Associates, a community mental health center, serving adults and children; 

and medical director for the Counseling Associates.  Tr. at 5334, 5335 (Callahan).   

 Dr. Callahan has experience working with the developmentally disabled since around 

1985 working at the State Hospital and at the Community Mental Health Center.  Tr. at 5335 
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(Callahan).  Dr. Callahan started seeing some residents at CHDC beginning around 1990.  

Beginning in 1995 he started full-time on-grounds.  Tr. at 5333 (Callahan).  Dr. Callahan has 

worked full-time with the developmentally disabled since 2001.  Tr. at 5335 (Callahan).     

 Dr. Callahan has “had a great deal of experience with the population over the years.”  Tr. 

at 5336 (Callahan).   

Dr. Callahan has experience treating children.  He explained: 

Well, when you’re in a community mental health system, you 
pretty well – it’s not that common, especially years ago, to have 
any child psychiatrists …. 

 
Tr. at 5336 (Callahan).   Seeing children was probably 10 to 15 percent of his caseload in the 

community mental health setting.  He saw a smaller percentage at CHDC until they consolidated 

with children in 2004 or 2005.  Tr. at 5336 (Callahan). 

 

Denise Thomas, M.D.  

 Denise Thomas, M. D. is the Medical Director at CHDC.  She has held the position since 

1995 or 1996.  Tr. at 1724 (Thomas).   

 Dr. Thomas is a licensed physician with a primary specialty in family practice.  She is 

board-certified in family practice.  Tr. at 1724 (Thomas). 

 Dr. Thomas has experience in providing medical services to the DD population.  Dr. 

Thomas has been at CHDC for twenty-one years.  She has a sister with a developmental disorder.  

Tr. at 1755, 1756 (Thomas). 

 One of Dr. Thomas’ primary duties as medical director is to supervise the physicians.  Tr. 

at 1725 (Thomas). 
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Patricia Parmley, M.D.  

 Patricia Parmley is a primary care physician at CHDC.  Tr. at 5448 (Parmley).  Dr. 

Parmley is a developmental behavioral pediatrician.  Tr. 4615 (Fassler).   

 Dr. Parmley holds a bachelor of science in education from the University of Missouri at 

Columbia; a master’s degree in educational research psychology and statistics from the 

University of Missouri at Kansas City; and a medical degree from the University of Arkansas for 

Medical Sciences.  Tr. at 5448 (Parmley).  Subsequent to medical school, Dr. Parmley performed 

her residency in pediatrics at Arkansas Children’s Hospital and her fellowship in developmental 

behavioral pediatrics.  Tr. at 5449 (Parmley).  Dr. Parmley began working at CHDC part-time in 

2003 and began full-time in late 2004.  Tr. at 5449 (Parmley).  Dr. Parmley treats children and 

adults at CHDC.  Tr. at 5449 (Parmley). 

   Dr. Parmley consults with a psychiatrist to provide services to children at CHDC.  Tr. at 

5449 (Parmley).  Dr. Parmley has a consulting relationship with other treating professionals such 

as an endocrinologist, a pediatric endocrinologist, an infectious disease specialist, a pediatric 

cardiologist, and a pediatric pulmonologist.  Tr. at 5463, 5464 (Parmley). Dr. Parmley is on the 

faculty of Arkansas Children’s Hospital.  She uses her colleagues as resources for her work at 

CHDC.  Tr. at 5464 (Parmley).   

Besides being a primary care doctor, Dr. Parmley is an attending physician at Arkansas 

Children’s Hospital for the pediatric rehabilitation division.  Tr. at 5465, 5466 (Parmley). 

 

Eldon Schulz, M.D.  

 Dr. Eldon Schulz is the Medical Director for the Arkansas Division of Developmental 

Disabilities.  Tr. at 6177 (Schulz).  Dr. Schulz attended undergraduate school at the University of 
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Idaho in Moscow and medical school in South Dakota; performed his residency and internship in 

pediatrics at the University of California, San Diego; and performed a fellowship in child 

development at the University of Massachusetts in Worcester.  Dr. Schulz spent six years with 

the army in Germany and was then recruited by the University of Arkansas for Medical Sciences.  

Tr. at 6177, 6178 (Shultz).  Dr. Schulz has been working in Arkansas for 20 years.  Tr. at 6178 

(Schulz).  Dr. Schulz is a licensed physician and holds board certification in pediatrics.  Tr. at 

6178 (Schulz).  

 Dr. Schulz current positions include the following:  he is the Rockefeller professor for 

children with special healthcare needs within the Department of Pediatrics and The College of 

Medicine; he has a dual academic appointment in physical medicine and rehabilitation at The 

College of Medicine; as a functional role, he teaches medicine to medical students, residents, and 

fellows, and other disciplines concerning children with special healthcare needs; he conducts 

research; he writes grants; and he performs clinical service in various venues around the State of 

Arkansas.  Tr. at 6178 (Schulz). 

Dr. Schulz is a faculty member who practices at Children’s Hospital.  Tr. at 6178 

(Schulz). 

Through a program with UAMS, Dr. Schulz is the Medical Director for the Dennis 

Developmental Center, a State diagnostic center for children with special needs.  Tr. at 6179 

(Schulz). 

 Dr. Schulz authored several peer-reviewed publications.  Tr. at 6179 (Schulz). 
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Jarrett Lea, M.D. 

 Dr. Lea is a board certified family practice physician.  He received his medical degree in 

Little Rock and completed his residency in family medicine at St. Elizabeth’s Hospital in Illinois.  

Tr. at 4615 (Fassler). 

 

3. PSYCHIATRIC AND MEDICAL CARE GENERALLY AT CHDC 
MET OR EXCEEDED ACCEPTED PROFESSIONAL 
STANDARDS 

 
Dr. Kastner was able to conclude:  

 
I believe that both the administrative leadership and clinical 
leadership at CHDC are exceptional and rate them as excellent, 
and those would specifically include Mr. Price and Ms. Miller, 
who function as a superintendent and the head of the QI program, 
and Dr. Thomas and Ms. Green, who run the medical and social 
services departments. I was impressed with all four, and I think 
they're doing an excellent job. If I didn't believe that, I would say 
so. 
 

Tr. at 4075 (Kastner). 

 Dr. Kastner explained that the ICF/MR survey process is rigorous.  Tr. at 4038 (Kastner).  

They look at 489 tags or items.  “It is very comprehensive and exhaustive.”  Tr. at 4039 

(Kastner).  “And as a result, virtually no facility undergoes a survey without having some 

deficiency identified.”  Tr. at 4039 (Kastner).  And the fact that Conway has had some 

deficiencies is certainly no indication that it does not meet federal standards or does not provide 

high quality care.”  Tr. at 4039 (Kastner).  CHDC is fully certified as an ICF/MR facility.   

 Dr. Kastner conducted an independent review of CHDC using a standardized approach.  

Tr. at 4001 (Kastner).  He obtained a stratified random ten (10) percent sample of charts 

consistent with the methodology that CMS would use.  Tr. at 4001 (Kastner).  A stratified 
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sample was chosen to assure that it was representative of the population at CHDC, Tr. at 4001 

(Kastner). 

 Dr. Kastner observed two (2) weeks of tours by Plaintiff’s experts.  Tr. at 3999 (Kastner).  

He went back for another week without the Plaintiff’s experts.  Tr. at 4000 (Kastner). 

 The quality of care at CHDC was very good to excellent in nearly every aspect.  Tr. at 

4007 (Kastner).  Dr. Kastner would rank CHDC in the 90 to 95th percentile.  Tr. at 4007 

(Kastner).  Dr. Kastner did not see any evidence of an inappropriate pattern of care or a pattern 

of care that was not consistent with professional standards.  Tr. at 4007 (Kastner). 

 Dr. Kastner believes the provision of psychiatric services to residents of CHDC meets all 

appropriate standards of care.  Tr. at 4218 (Kastner).  The consultative model at CHDC meets 

generally accepted professional standards.  Tr. at 4222 (Kastner).  The diagnostic processes at 

CHDC are compliant with standards and the diagnoses at CHDC are consistent with the thinking 

of the rest of the field.  Tr. at 4084 (Kastner).  There is adequate monitoring of side effects.  Tr. 

at 4084 (Kastner).  Psychiatric management at CHDC is consistent with generally accepted 

clinical guidelines and clinical practices.  Tr. at 4084 (Kastner).  The monitoring of antiepileptic 

medication at CHDC complied with clinical practice guidelines.  Tr. at 4083 (Kastner).  The low 

rate of status epilepticus at CHDC shows that care processes are appropriate as to seizure 

management, Tr. at 4083 (Kastner). 

 The patterns of psychotropic medications and psychiatric diagnosis at CHDC are 

reasonable, Tr. at 4025 (Kastner).  Direct care staffing was more than adequate at CHDC.  Tr. at 

4069 (Kastner).  CHDC also has a fairly rich physician ratio.  Tr. at 4069 (Kastner). 
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 Poor outcomes can occur even when the standard of care is being met.  Tr. at 4031, 4032 

(Kastner).  It is not reasonable to say, as stated by Plaintiff’s experts, that poor outcomes mean 

poor practices.  Tr. at 4033 (Kastner). 

 As Dr. Kastner noted: 

There will be outliers. There will be individuals who have 
an outcome that none of us would find acceptable. But that's 
part of being in the human services field. We all fail every 
day. Every one of my patients is going to die. And that does 
not mean that I'm a failure. 

 

Tr. 4018 (Kastner). 

There are a very small number of guidelines specifically developed for persons with 

developmental disabilities or with intellectual disabilities.  Tr. at 4024 (Kastner).  As to 

guidelines, Dr. Kastner stated: 

If there's less evidence, practice parameters are called 
practice guidelines. And in those instances, you could expect 
deviation from the practice parameter in 50 or 25 percent of the 
cases, meaning compliance in 50 to 75 percent. 

 

Tr. at 4021 (Kastner).  And then there are situations where there is even less evidence and you 

have treatment options “where only 25 percent of the practitioners might be expected to 

comply.”  Tr. at 4021 (Kastner).  “And most organizations recognize that the quality of evidence 

is insufficient to articulate standards.”  Tr. at 3992 (Kastner).   

 There is no standard for the psychiatric diagnosis of a person with developmental 

disabilities.  Tr. at 4025 (Kastner).  DM-ID does not have strong evidence to support it.  Tr. at 

4022 (Kastner).  There is no evidence at all that it is a accepted a standard of care.  It was never 

validated or studied.  Tr. at 4022 (Kastner).   
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 Dr. Kastner contributed to the content of a book entitled “International Consensus 

Manual” which Dr. Mikkelsen recommends as one of two books that should be on the shelf of 

anyone interested in developmental disabilities.  Tr. at 3969, 3970 (Kastner).  Although the 

International Consensus addresses evidence based practice, it was never meant to be a standard 

rather it was intended to be an educational resource.  Tr. at 3970 (Kastner).   

 Dr. Gary Stewart is CHDC’s on-call physician.  Tr. at 1725 (Thomas).  Dr. Stewart is on-

call the majority of the time.  When he is unavailable, the other CHDC physicians cover on-call.  

Tr. at 1725 (Thomas). 

Dr. Stewart maintains a medical practice apart from his work at CHDC.  Dr. Stewart’s 

workload does not concern Dr. Thomas, as Medical Director of the facility.  Tr. at 1725, 1726 

(Thomas). 

Dr. Stewart has privileges to admit CHDC residents to the local Conway hospital, 

Conway Regional Center.  Tr. at 1726 (Thomas). 

Dr. Stewart is subject to peer review at physician meetings.  Tr. at 1726, 1727 (Thomas).  

Dr. Stewart does attend the physician peer review meetings.  Tr. at 1727, 1728, 1756 (Thomas). 

As to Mikkelsen’s allegations as to after hours on-call medical services, he could not 

offer any standard.  Tr. at 4173 (Kastner).  Dr. Kastner stated: 

And actually I wish he had suggested one because most 
ICFs don't have the availability of a full-time physician on 
site to provide after hours coverage. It's the outlier. I'm 
not saying -- you know, it's really unusual. And it's a 
wonderful thing. It's a great resource to the residents of 
CHDC that there is a full-time physician available after hours 
who is familiar with them, is familiar with the facility, with 
their personal needs. And that improves the quality of care. 
It actually improves continuity because you're not referring 
people who are acutely ill after hours to healthcare settings 
where there's no one who knows them. The typical ICF doesn't 
have the availability of Dr. Stewart and will have to send that 
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individual not to the infirmary because most of them don't have an 
infirmary, but straight to the ER. And depending on the hospital 
and the doctor that's on-call, they very well could find someone 
there who don't know anything about them, and that exposes them 
to additional risks. And I think the after hours on-call services 
is actually one of the strengths of the facility. 
 

Tr. at 4173 (Kastner).   

The infirmary is for patients who are ill, who would benefit from 24 hour RN care.  They 

may require IV fluids, but their condition is not such that they need to be sent to the hospital.  Tr. 

at 5462 (Parmley).  

The infirmary has never served as an impediment to proper care for residents.  Tr. at 5463 

(Parmley).  Dr. Parmley stated that the infirmary is a  “wonderful asset to have.”  Tr. at 5463 

(Parmley). 

Registered nurses and LPNs are available at the infirmary 24 hours a day.  Tr. at 5463 

(Parmley).       

Dr. Schulz assisted with the development of the role of the infirmary within the care 

delivery spectrum.     

And we used standards that were developed by the industry and 
applied them to our clients out th ere so that when they m et a 
certain level of clinical need, they could legitimately be transferred 
to a tertiary care cente r, such as Conway Regional or UAMS  or at 
Children’s Hospital.  That program we started eight  years ago and 
it’s used every nursing shift, three times a day, if not more, if need 
be, to evaluate every patient th at’s sick enough to be in the 
infirmary.  The idea was not to keep the patients too long so their 
status became less stable and we c ould ship them on to def initive 
care.  And then that was used by the other facilities as well as a 
standard by which all patients would be judged to see if they need 
to go to the hospital.   

 

Tr. at 6180, 6181 (Schulz). 
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Plaintiff’s witness, Crawford, did not know the rate of hospitalizations that could 

reasonably be expected at a facility such as CHDC.  Tr. at 2945 (Crawford).  Crawford did not 

know whether the rate of hospitalizations at CHDC is higher or lower than what is observed at 

nursing homes.  Tr. at 2945 (Crawford).  Crawford was unable to provide any specific instances 

where the staff at CHDC failed to exercise professional judgment or violated standard of care in 

the management of a specific individual leading up to hospitalization.  Tr. at 2945, 2946 

(Crawford).   

As to Mikkelsen’s alleged concerns over “termination of life” decisions, Dr. Kastner 

stated: 

As I said yesterday, I take great offense to Dr. 
Mikkelsen's implication that there is any process at CHDC that 
relates to a decision to terminate life. That is -- it crossed a line for 
me. And I want to make it absolutely clear, it's unacceptable to 
describe the practices at CHDC in that fashion. People in the 
course of their lives, they reach a point where their lives will end 
and their loved ones need to be able to make a determination about 
the appropriateness of care that is rendered at the end of life. 
 
One way of looking at that, characterizing the pattern of 
end of life care, is to look at the do not resuscitate orders. 
And Dr. Mikkelsen had a benchmark in his reports in the 
references that allowed us to compare end of life care in a 
very gross and general way between the Southbury Training 
School in Connecticut and CHDC. And that was the use of the do 
not resuscitate order. And I can't remember which one was 58 and 
which one was 59 percent, but they are both approximately 
comparable, meaning that the healthcare providers at Southbury 
Training School and the healthcare providers at CHDC are 
approaching this issue in generally the same way. There's no gross 
underutilization of DNRs at CHDC, there's no gross 
overutilization. 
 

Tr. at 4175 (Kastner).   

 Dr, Mikkelsen had a “subjective concern” on his part that hospice was considered within 

a few days of onset of an illness before it was clear that the illness was terminal.  Tr. at 3849, 
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3850 (Mikkelsen).  However, Mikkelsen could not identify any specific instances where he 

believed that treatment was inappropriately withheld from a CHDC resident.  Tr. at 3850 

(Mikkelsen).   

There is no evidence that there is any increased risk of aspiration pneumonia as compared 

to comparable facilities identified by Mikkelsen.  Tr. at 4064 (Kastner).   

 Dr. Warren reviewed the use of stat meds at CHDC.  CHDC’s use of stat meds meets 

generally accepted professional standards.  Tr. at 4564 (Warren).   

 
4. Psychiatric Care For Children or Adolescents at CHDC Met or 

Exceeded Accepted Professional Standards 
 

 Dr. Kraus’ role in this case was to assess the psychiatric services provided by CHDC to 

children residing at CHDC.  Tr. at 6200 (Kraus).   

The defendants sent Dr. Kraus a variety of documents with respect to expert opinions.  

However, Dr. Kraus selected his own patient records to review and his own on-site itinerary.  Tr. 

at 6243 (Kraus).   In conducting his review of CHDC, Dr. Kraus interviewed such individuals as 

Mr. Price, Ms. Miller, Ms. Henderson, Mr. Burgess, several psychologists, some resident staff, 

one or two nurses, Dr. Callahan, Dr. Schulz, Dr. Parmley, developmental pediatricians, and Dr. 

Lea.  Tr. at 6200, 6201 (Kraus).  Dr. Kraus reviewed the expert reports and depositions of Drs. 

Holloway, Mikkelsen, and Manikam.  Tr. at 6201 (Kraus).   

 Dr. Kraus reviewed all the charts of children being treated with psychotropic 

medications, who were being seen by the psychiatrist or physician.  Tr. at 6201, 6202 (Kraus).   

Dr. Kraus also reviewed: the 2004 CRIPA investigation; the January 2010 CARF accreditation 

letter; CHDC behavior support plans, safety plans; CHDC individual programming, behavioral 

programming, and policies; 2008 residential restraint policies; lab surveillance guidelines; 2005, 
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2006, 2007 restraint summaries; DOJ experts’ curriculum vitae; April 2004 reports of findings of 

the Civil Rights Division; list of all residents; the declaration of Jodie Holloway; the 2009 CARF 

survey report; the pharmacy side-effect sheets; and the vitae of current CHDC physicians.  Tr. at 

6203, 6204 (Kraus).   

 Dr. Kraus conducted a site visit and made observations at CHDC.  He essentially 

observed each child whose charts he reviewed.  Tr. at 6203, 6204 (Kraus).  He reviewed the 

various parameters, conducted staff interviews, performed chart reviews, observed all the 

children and adolescents on the psychiatrist’s caseload, and looked at those children, observed 

those children, very carefully.  Tr. at 6239, 6240 (Kraus).   

 Regarding the biopsychosocial approach, at the time of Dr. Kraus’ assessment there was 

no national standard of care.  Thus he relied on the practice parameter that was articulated in 

2005 by the Academy of Child and Adolescent Psychiatry.  He also relied on other standards.  

Tr. at 6234 (Kraus).   

 Overall the psychiatric care of the children residing at CHDC is reasonable and consistent 

with the community standards for care.  CHDC meets accepted professional standards in its 

provision of psychiatric services to children.  Tr. at 6212 (Kraus).   

CHDC utilizes a psychiatric consultant, physicians with tremendous pediatric care 

experience, physicians trained in working with children with developmental disabilities, and a 

family practice physician.  Tr. at 6213 (Kraus).  

Dr. Kraus stated: 

I felt that the care was relatively impressive in regards to the level 
of stability that they’ve had, the lack of any type of severe 
morbidity or mortality, the lack of hospitalizations.  These are kids 
who were having repeated hospitalizations and now are not.  And 
variable attempts, very significant attempts in trying to lower 
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medications on these kids, but for many of these kids, not having 
that possible and that they would become more aggressive.   

 

Tr. at 6213 (Kraus).   

Having a psychiatric evaluation within 30 days of admission is not a definitive 

requirement.  “I think that it would be ideal if they could be, but certainly not a requirement.”  

Tr. at 6338 (Kraus).   

Dr. Kraus saw “no negative sequelae of children” where the psychiatric evaluation did 

not occur within 30 days of admission.  Tr. at 6368, 6369 (Kraus).   

The developmental pediatricians, which I think go beyond primary 
care, and the family practice physician will access and look at the 
children.  Typically, they don’t make medication changes, but they 
will be seen by physicians in the interim from when Dr. Callahan 
sees them. 

 

Tr. at 6323 (Kraus).   

Dr. Kraus explained: 

…. I can’t tell you whether the primary care or the developmental 
pediatrician saw that child in that interim period.  What I can tell 
you is when you look at the chart, there seems to be a level of 
stability with the child.  There were no horrid adverse medication 
errors that can be seen.  In my assessment of the kids, there were 
no horrid movement disorders or other types of side effects see.  
The one issue which we described yesterday in come detail 
regarding the lithium level was the primary issue.  I think that this 
whole concept is greatly exaggerated and distorted.   

 

Tr. at 6325 (Kraus).   

 Dr. Kraus found that there is adequate communication between Dr. Callahan and the staff 

and the other physicians.  Tr. at 6213 (Kraus). The communication between Dr. Callahan and the 

staff and other physicians may not always be clearly documented in the charts, but the end result 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 71 of 383



 72

of the communication is documented in the charts.  Tr. at 6214 (Kraus).  Dr. Kraus knows that 

Dr. Callahan has a comprehensive understanding of his patients, “really what is striking is how 

many patients he knows without looking at the charts.”  Tr. at 6220 (Kraus).   

 It is not appropriate for Dr. Holloway to use the requirements for inpatient psychiatric 

facilities and apply them to a residential setting like CHDC for the developmentally disabled.  

Tr. at 6206 (Kraus).  Dr. Kraus explained: 

Inpatient facilities are the most restrictive mental health 
interventions that we have.  There are very strict requirements as a 
result of that, primarily related to Eight Amendment issues, but 
other, you know, restriction components as well.  And that not only 
is it my opinion that one should not apply inpatient requirements to 
this facility, but in all of the other DOJ work - - and this is public 
knowledge - - that I’d done in regards to the juvenile correctional 
facilities, it was very clear, and this was discussed repetitively, that 
inpatient facilities are simply too restrictive to compare to, for 
example, a juvenile correctional facility, which it was their opinion 
was most closely related to a residential facility, but not to an 
inpatient facility.   

 

Tr. at 6206, 6207 (Kraus).  Similarly, Dr. Kastner believes that the application of JCAHO 

standards to CHDC s inappropriate because those standards only apply to an inpatient psychiatric 

unit at a hospital.  Tr. at 4009 (Kastner).   

 Dr. Kraus noted that one consideration in assessing the adequacy of psychiatric care is 

whether psychiatrists see an individual within one month of admission and at least quarterly 

thereafter.  However, Dr. Kraus clarified: 

I think that that is a nice general concept, but one that may have 
variability to it.  So there are some children that need to be seen far 
quicker than that.  There are some facilities that have children that 
are very high suicide risks and they need to be seen sometimes 
within 24 to 48 hours.  There are other types of facilities, Conway 
and others, where you may have children that are more medically 
unstable where it’s more important that they see the general 
physician, the pediatrician, to stabilized the medically. 
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Tr. at 6235, 6236 (Kraus).  In some cases, a wait for over a month before seeing a consulting 

psychiatrist is acceptable. “Each facility is different in regards to the practice.”  Tr. at 6236, 6237 

(Kraus).    Dr. Kraus, in his own practice, typically does not make any changes when he first sees 

an individual.  He likes to see an individual adjust to a program and he is not inclined to 

immediately change their medication.  CHDC, similarly, would just continue their needs prior to 

the individual’s psychiatric consultation, perhaps taking labs, in the interim.  Tr. at 6377, 6378 

(Kraus).   Dr. Kraus takes issue with the “guidelines that have a definitive number connected to it 

because it takes away the clinical judgment of the treater.”  Tr. at 6328 (Kraus).    

 The parameters set by the American Academy of Child and Adolescent Psychiatry for 

CHDC’s use of psychotropic medications in child and adolescents “were essentially followed.”  

Tr. at 6207 (Kraus).   

 Dr. Callahan appropriately assesses his patients for side effects.  Tr. at 6221 (Kraus).  

There was adequate assessment and documentation of side effects.  Tr. at 6220, 6221 (Kraus).   

There are meetings where medication side effects are reviewed and then sent to the parents for 

their consent.  Tr. at 6221, 6222 (Kraus).    “…. I don’t know anybody that makes formal reports 

over relatively minor side effects.  They adjust the dosage, talk to staff, and they move on.”  Tr. 

at 6331 (Kraus).  He would not expect every adverse drug reaction to be reported to him.  

Whether or not he would expect such a report depends on the significance of the adverse drug 

event.  Tr. at 6374 (Kraus).  An institution’s procedures regarding adverse drug events may be a 

positive thing to know, however, alone, it would not impact on patient care.  Tr. at 6334 (Kraus).    

 Tardive dyskinesia is potentially a permanent movement disorder.  It is a potential side 

effect from neuroleptic medications such as Thorazine or Mellaril, it is a lesser potential side 
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effect for Risperdal or Seroquel (.3 percent likelihood, as opposed to 15 percent).  Tr. at 6214, 

6215 (Kraus).  “I did not see tardive dyskinesia in any one of the kids that I saw.”  Tr. at 6215 

(Kraus).   

 Dr. Kastner found that the rates of tardive dyskinesia at CHDC are very low, and, in fact, 

are below the benchmark identified by Plaintiff’s witness, Holloway.  Tr. at 4084 (Kastner).  The 

AIMS instrument is used appropriately at CHDC and there is no greater occurrence of tardive 

dyskinesia at CHDC than would be observed at any other comparable facility.  Tr. at 4084 

(Kastner).  Dr. Holloway said the rate of tardive dyskinesia that normally would be observed in 

an ICF/MR would be 2 to 20 percent, and the rate of tardive dyskinesia at CHDC is less than 2 

percent.  Tr. at 3979 (Kastner).   

 Extrapyramidal side effects such as tremors or akathisia are reversible.  “Uncomfortable, 

but far less of an immediate concern.”  Tr. at 6215 (Kraus).  Extrapyramidal side effects are 

variable. 

In other words, you may see children at times who may have some 
extrapyramidal side effects and other times they may not.  At the 
time I was there, the kids that I observed, I saw nobody that had 
Parkinsonian or extrapyramidal side effects.   

 

Tr. at 6215 (Kraus).   

 It is appropriate for the medications to focus on the behavioral concern of the child.   

Absolutely.  Medication focus should always focus on the behavioral concern.  You don’t 
treat a diagnosis, you treat the behaviors. 
 

Tr. at 6223, 6273 (Kraus).   “What is important is to look at what the symptoms are and attempt 

to do your best to treat them.”  Tr. at 6376 (Kraus).  
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 Regardless of the National Institutes of Health study on the efficacy of Celexa, Dr. Kraus 

still agrees with what he represented that “citalopram as an SSRI can still potentially be helpful 

in some children with autistic spectrum disorder.”  Tr. at 6297 (Kraus).  P. Ex. LK-1 and LK-2, 

articles on the efficacy of certain medications, do not “limit the clinical judgment and the 

potential usefulness of SSRIs in certain children with autism, depression, and anxiety disorders.”  

Tr. at 6300 (Kraus).  “The use of citalopram or escitalopram for children with autism is still not 

contradicted.”  Tr. at 6301 (Kraus).   

[M]edication efficacy is followed up by a variety of staff and the 
physician through numerous methods, some through measurement, 
and we described yesterday, others through assessment of the child 
or reports from the staff.  So some is quantitative and some is 
qualitative.   

 

Tr. at 6318 (Kraus).   

Citing to a commentary written by Fred Volkmar, a preeminent expert on autism, Dr. 

Kraus quoted: 

As the authors note, and as with all negative studies, there is 
always the possibility that a different result might have been 
obtained with a larger sample. 

 

Tr. at 6371 (Kraus).  Regarding sample size, Dr. Kraus did not agree that it is always the case 

that a larger sample will alter the results.  He explained: 

There’s typically a point in research where they’ll say this is 
sufficient or there’s enough repetitive studies to solidify this 
particular issue.  This is an issue which is not completely clear and 
not completely understood, which is why he says we need more 
studies of this kid to advance research and guide clinical practice.  
We’re just not completely there yet. 
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Tr. at 6384 (Kraus).  Physicians should not rely upon just one isolated study to change their 

whole treatment.  Tr. at 6371 (Kraus).  There is not enough information in the study to result in 

such strong action regarding the use of citalopram.  Tr. at 6372 (Kraus).  “[P]eople should have 

caution about simply not using a medication that potentially could be helpful based on this one 

study.”  Tr. at 6372 (Kraus).   

Regarding Pl. Ex. LK-2 and LK-3, Dr. Kraus explained: 

One thing that the abstract describes in the results, as you’ve just 
described, is the side effects are, in part, associated with the 
citalopram.  Of course, if one, on one hand, doesn’t give any 
medication and on the other hand gives the medication, that group 
of people getting the medications are going to have some 
percentage of side effects that the group not getting the medication 
is going to have, and that’s what they describe there.   

 
Tr. at 6379 (Kraus).  Dr. Kraus also questioned whether the results related to using the 

medication for anxiety or depression or actually using it for the same issues being addressed in 

the study.  Tr. at 6380 (Kraus).     

 Dr, Kraus saw evidence in the records that primary care physicians follow up on 

medication changes at CHDC.  Tr. at 6324 (Kraus).   

 Dr. Kraus reviewed the charts of the following children residing at CHDC:  L.W., B.B., 

T.C., J.B., C.A, M.B., K.C., H.B., J.B., D.B., A.B., M.G., K.H., C.J,. R.D., M.M., R.C., H.A., 

B.H., C.L., T.N., J.M., T.T., C.T., S.W., N.S., J.R., T.S., C.S., C.W., M.W..  Dr. Kraus reviewed 

35 charts in total.  Some were not notable.  Tr. at 6209 (Kraus).  (The transcript notes review of 

T.M., however, Dr. Kraus explained that this was a typographical error and all references to 

“T.M.” in his report should be read as “T.N.”.  Tr. at 6209, 6210 (Kraus).)  Dr. Kraus “saw all, 

and if not all, almost all the children.”  Tr. at 6216 (Kraus).   

  B.B.  
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Tardive dyskinesia is a potential side effect of neurological medication.  B.B. “presented 

as a child with cerebral palsy, or symptoms consistent with cerebral palsy.” B.B. did not have 

choreoathetic movements associated with tardive dyskinesia.  Tr. at 6208 (Kraus).     

  C.L.  

C.L. had come from the community with orders from the community psychiatrist to bring 

his lithium level up to 600 milligrams twice a day.  C.L. was monitored as they raised the lithium 

levels.  After being placed at CHDC the level was .5.  Within a week later the level was 1.  

Months later, C.L. was vomiting small amounts and had an unsteady gate.  His lithium level was 

elevated to 4.  CHDC sent him to the Conway Medical Center and then he was sent on to the 

University Hospital in Little Rock.  It was determined that C.L. also had pneumonia.  C.L. had 

several rounds of dialysis, but his levels did not decrease.  It was learned later that the tubes that 

were used to draw his blood contained a lithium base, increasing the lithium level reported in his 

tests.  His EKG tested normal.  No kidney damage was determined.  Tr. at 6216, 6217, 6218 

(Kraus).  C.L. has had no signs of kidney damage or any other long term effects from the raised 

lithium levels.  Tr. at 6218 (Kraus).   

CHDC’s treatment and care of C.L. met accepted professional standards. 

I think not only were they right on top of this and did intervene 
quickly, but I think if this had happened in a community place, this 
is a child that would have died.  And then actually as opposed to 
looking at this as a problem from the center, I think that once you 
look at this and see how quickly they were able to respond, and 
having these hospitals and the quick response I think saved this 
boy’s life. 

 

Tr. at 6218 (Kraus).  Dr. Kraus would not agree that thirst is a sign of lithium toxicity.  “Thirst 

can be a sign of simply being on lithium, period.”  Tr. at 6282 (Kraus).  “Refusing a meal is not 

necessarily a lithium issue.”  Tr. at 6283 (Kraus).   When asked if it were reasonable for CHDC 
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to admit C.L. to the CHDC infirmary after testing a lithium level of 4 and to repeat the tests, for 

a more thorough reading, the next morning, before sending C.L. to the hospital, Dr. Kraus agreed 

that the first reading could have been artificially high if taken after the administration of lithium. 

Dr. Kraus deferred to the treating physician on his reasoning as to this decision. Tr. at 6375 

(Kraus).       

 Dr. Kastner noted that there is no guideline on the management of lithium overdose.  Tr. 

at 4026 (Kastner).   

 As observed by Dr. Warren, if someone is dehydrated, it is very easy for them to get 

lithium toxicity.  “It is not a question of bad care.”  Tr. at 4727 (Warren). 

 At the time of admission, C.L. was under the care of Dr. Farrell, the outpatient 

psychiatrist.  C.L. was admitted to CHDC on respite.  Tr. at 3878 (Mikkelsen).  C.L.’s mother 

was unable to care for him in their home due to his agitation and tantrums, running away, and 

biting people.  (Mikkelsen).   

Between March 28, 2008, and May 1, 2008, at CHDC, Dr. Lea was the treating 

physician.  Tr. at 3879 (Mikkelsen).  C.L.’s dose in Lithium was increased by the outpatient 

psychiatrist, Dr. Farrell, before his admission to CHDC.  Tr. at 3879 (Mikkelsen).    

Lithium will achieve a steady state in approximately a week.  A steady state is when the 

“same dose will produce the same blood level.” Tr. at 3879 (Mikkelsen).   

On March 28th the Lithium would not have been administered to C.L. for a sufficient amount of 

time to achieve a steady state.  Dr. Mikkelsen agreed that it would be reasonable to have 

performed a second Lithium level on April 1, 2008.  Tr. at 3879, 3880 (Mikkelsen).   

Other than a reference to limited nausea and vomiting in one progress note, Dr. 

Mikkelsen agreed that C.L.’s records between March 28th and May 1st did not indicate any 
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symptoms consistent with moderate or severe Lithium toxicity.  Tr. at 3881 (Mikkelsen).  Dr. 

Mikkelsen stated that per his report, C.L. was admitted to the infirmary on May 1st at 9:00 p.m.  

Tr. at 3881, 3882 (Mikkelsen). 

 Dr. Mikkelsen agreed that the Conway Regional Medical Center record uses the word 

“comatose”, but  C.L. did not develop a coma until approximately four hours after he had been 

admitted there.  Tr. at 3882 (Mikkelsen).   

Dr. Mikkelsen stated that there would be significance in the white blood cell count on 

arrival to the hospital if C.L. had an infection.  Dr. Mikkelsen was not aware that C.L. was 

diagnosed with pneumonia.  Tr. at 3882, 3883 (Mikkelsen).  C.L. received treatment with 

Omnicef after his return.  It is an antibiotic.  Tr. at 3883 (Mikkelsen).   

Dr. Mikkelsen acknowledged that pneumonia can affect an individual’s level of 

hydration.  To a “certain degree”, that hydration can affect Lithium levels.  Tr. at 3883, 3884 

(Mikkelsen).   

C.L. has had a number of renal function tests since his lithium toxicity, and  “basically 

the results have been normal so far.”  Tr. at 3884 (Mikkelsen).     

 Dr. Parmley noted that CL receives monitoring by CHDC for his kidney function, every 

six months.  It has always shown to be within normal range.  Tr. at 5495 (Parmley).   

 Dr. Mikkelsen agreed that it is possible that C.L. has not been consistently been given the 

Lithium at home, and then had received it consistently at CHDC, his level could increase rapidly.  

“I’ve seen that.”  Tr. at 3884, 3885 (Mikkelsen). 

 Dr. Holloway did not  know if C.L. was being seen by an outside psychiatrist, when C.L. 

had been treated by Dr. Ferrell even before he was admitted to CHDC.  Tr. at 2676 (Holloway).  

Dr. Holloway made accusations about Dr. Callahan and the quality of care at CHDC based on 
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limited information about C.L.’s case.   Dr. Holloway did not review C.L.’s medical history 

including his hospital records to see why his lithium levels increased.  Tr. at 2677 (Holloway).  

Dr. Holloway agrees that when C.L. contracted pneumonia, that was the cause of his increased 

lithium levels.  Tr. at 2677 (Holloway).   

  T.N.         

T.N. had an orchiectomy.  In 2005 he had the removal of his right testicle, as there was 

no blood flow to that testicle.  In 2009, it was detected that his left testicle was avascular and 

there was no testosterone coming from it.  They removed his left testicle as well.  Dr. Kraus 

observed him.  He was calm.  He asked him to raise his arms, and he showed no tremors.  For the 

most part, Dr. Kraus observed him from a distance.  When he did approach him, he had some 

interaction with him and he remained relatively calm.  Tr. at 6118-6220 (Kraus).  Dr. Kraus saw 

no evidence of any medication side effects for T.N., “[a]bsolutely none.”  Tr. at 6220 (Kraus).           

 Dr. Kraus’ also had an issue with Dr. Holloway’s findings on T.N. was regarding her 

observations of T.N..  The interaction that she described was at variance to what Dr. Kraus 

observed.  Tr. at 6373 (Kraus).   

C.J.’s neurologist, outside of CHDC, prescribed the Keppra.  Tr. at 3873 (Mikkelsen).   

What led Dr. Mikkelsen to his suspected diagnosis of NMS was “[t]he stiffness and the 

elevated C.K. and the correlation with the increase in the Haldol.”  Tr. at 3873 (Mikkelsen).   Dr. 

Mikkelsen, however, agreed that an elevated C.K. does not always mean someone has NMS.  Tr. 

at 3873, 3874 (Mikkelsen).  It can be true that an individual has really high C.K. scores and does 

not have NMS.  Tr. at 3874 (Mikkelsen).   
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Dr. Mikkelsen also admitted that upgoing toes may suggest a central nervous system 

lesion, such as a stroke, and that upgoing toes are not typically seen in NMS.  Tr. at 3874 

(Mkkelsen).   

Dr. Mikkelsen acknowledged that  “far less than 1 percent” of individuals who take 

neuroleptic medication develop NMS.  Tr. at 3874 (Mikkelsen).  He also agreed that a very small 

percentage of people who have NMS do not have a fever, and C.J. did not have a fever.  Tr. at 

3874, 3875 (Mikkelsen).  As a result, it is unlikely that C.J. has NMS.   

Dr. Mikkelsen did notice in other records that Dr. Callahan was aware and sensitive to 

NMS.  Tr. at 3875 (Mikkelsen).   

  S.A.  

 S.A. has had a very clear significant reduction in the amount of medications she takes.  

Tr. at 4238 (Kastner).  CHDC has clearly improved the quality of her care.  Tr. at 4239 

(Kastner).  Dr. Holloway admits that if S.A. was having medications tapered at CHDC, then that 

would be an indication that she is receiving quality care.  Tr. at 2681 (Holloway). 

  A.C.J. 

 Although Holloway claims that A.C.J. is on six (6) psychotropic medications, actually 

five (5) are anti-epileptic medications.  Tr. at 4239, 4240 (Kastner).  Also, her psychiatric care is 

provided by a psychiatrist outside of CHDC.  Tr. at 4240 (Kastner).   

 Dr, Holloway does not know whether A.C.J. has seizure disorder which requires him to 

take five different medications to manage,  She also does not know if A.C.J. is seeing an 

epileptologist.  Tr. at 2673 (Holloway).  A.C.J. is an outliner because he has the greatest use of 

psychotropic medication at CHDC during the two-year period that Dr. Holloway studied.  Tr. at 

2673 (Holloway).  A.C.J. isn’t even on Dr, Callahan’s caseload, because of her severe seizure 
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disorder, and she is seen by Dr. Farrell at another private setting away from the facility,  Tr. at 

2673 (Holloway).  A.C.J.’s parents chose Dr. Farrell because they had a long standing 

relationship with him.  Tr. at 2673 (Holloway).   

  A.M.B. 

 As to A.M.B., and Dr. Holloway’s alleged concerns, Dr. Kastner stated: 

What I would say is that the symptoms were well 
characterized in the record. There was a determination, a 
judgment, made by the treating physicians as to the cause of 
those symptoms, and appropriate treatment was implemented. So 
there really isn't a sufficient basis in the record to allow a 
third party, such as myself or Dr. Holloway, to reach an 
independent diagnosis and therefore to criticize any treatment 
that might be offered to address those symptoms.  

 

Tr. 4241 (Kastner). 

Diagnostic evaluations were “relatively comprehensive”.  Dr. Kraus did not evaluate 

them in detail, however, he noted that they were clearly part of the children’s files.  Tr. at 6210 

(Kraus).  Dr. Kraus reviewed the diagnostic evaluations for: C.A., J.B., H.B., M.B., H.A., A.B., 

J.B., D.B., K.C., T.C., R.C., R.D., M.G., C.H., B.H., C.J., C.L., J.M., M.M., J.R., B.R., C.S., 

Z.S., T.S., N.S., C.T., C.W., S.W., B.W., M.W., L.W., J.W.  Tr. at 6210 (Kraus).   

T.C.’s dosage of Risperdal was reduced significantly over the period of time he was at 

CHDC.  Tr. at 4184 (Kastner).  He came to CHDC on high doses of Risperdol prescribed by a 

community physician.  Tr. at 4184 (Kastner).  Reductions in Respirdal are often associated with 

weight loss and T.C. lost weight.  Tr. at 4185 (Kastner).  T.C.’s weight never fell out of the range 

for an ideal body weight.  Tr. at 4185 (Kastner).   

 T. C., is a six-year-old, had challenging behaviors that resulted in his placement at 

CHDC.  As described by Dr. Kastner:  
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Although T is 6 years old, he is large for his age and it is 
impossible for his petite grandmother to handle him when out of 
control. He will harm himself and others by banging his head, 
kicking, biting, pulling hair, and hitting. He will also eat non-
nutritive items. He climbs constantly. To ensure his safety, there is 
no dining table in the room. Other measures to prevent injury are 
outside doors locked, bathroom doors locked, kitchen cabinets tied 
shut, refrigerator chained shut, faucet knobs removed, electric 
stove burners removed, mattresses placed on floor, and additional 
mattresses propped against the window in T's room. DDS service 
specialist attempted to find DDS special needs and integrated 
supports, however, there were no providers in the area. 

 
Tr. at 4185, 4186 (Kastner).   

 Dr. Mikkelsen alleged that Dr. Callahan will prescribe two neuroleptic medications to 

children as young as the age of six, but T.C. was prescribed two neuroleptics by an outside 

physician before T.C. ever came to CHDC.  Tr. at 4188 (Kastner).   

T.C. arrived at CHDC on an emergency basis for emergency respite.  He was strapped to 

a papoose board to transport him due to his aggressive behavior.  Tr. at 3868 (Mikkelsen).  Dr. 

Mikkelsen agreed that T.C. was unable to be cared for at home.  Tr. at 3868 (Mikkelsen).   

At the time of his admission, T.C. was taking Riperidone, Thorazine and Clonidine.  Tr. 

at 3868 (Mikkelsen).  Risperidone and Thorazine are neuroleptic medications and were 

prescribed by the physicians at the Arkansas Children’s Hospital.  Tr. at 3868 (Mikkelsen).   

Dr. Mikkelsen agreed that the Arkansas Children’s Hospital is a referral specialty 

hospital.  Tr. at 3869 (Mikkelsen). 

Dr. Mikkelsen agreed that by May 2009, the total daily dose of psychotropic medication 

for T.C. had been reduced.  Tr. at 3869 (Mikkelsen).  He agreed that Risperdal as used for autism 

can be effective.  Tr. at 3870 (Mikkelsen).    
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Dr. Mikkelsen clarified on cross-examination that he did not say that T.C. had a diagnosis 

of dysphagia or that there was evidence in the record that he did, he said that he would suspect 

some sort of swallowing problem.  Tr. at 3870 (Mikkelsen).     

Dr. Mikkelsen did not know whether T.C. is within the desired weight for his height.  Tr. 

at 3871 (Mikkelsen).   

  Dr. Callahan has done a sufficient job in the diagnosis of children.  Tr. at 6222 (Kraus).   

… When we look at the Diagnostic & Statistical Manual, it 
becomes far more complicated in regards to making diagnoses 
with kids with severe developmental delays and just severe mental 
retardation, and what becomes much - -you try to do it, you do 
your best.  I think if you were to take ten psychiatrists and put 
them in a room with a child with a severe delay, they could all 
come up with potentially different diagnoses, all of which they 
probably could find a basis for in the DSM.  What is most 
important is to look at what the behaviors are of the child, to have 
something that has some basis diagnostically, and then to look at 
what the behaviors are of the child so you can justify what the 
treatment is. 

 

Tr. at 6223 (Kraus).  Assessment of children at CHDC is diagnostically adequate and consistent 

with the community norms and medically accepted professional standards.  Tr. at 6224 (Kraus).   

Dr. Kraus stated: 

There may be more severe psychopathology in particular with the 
higher functioning kids, it becomes far more confusing and less 
clear in regards to definitive diagnoses.  So when that’s the case, 
you could have ten child psychiatrists come in, and separate from 
the MR diagnoses, probably come up with ten different potential 
diagnoses that the child may have, some of which may have a 
medication treatment, others that may not. 

 

Tr. at 6376 (Kraus).     

 Dr. Kraus reviewed the records for information as to why each child was referred to 

CHDC. Regarding the children’s records that he reviewed, Dr. Kraus noted that they had 
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interventions prior to their admissions to CHDC.  Interventions included multiple 

hospitalizations, the involvement of DCFS, multiple foster home placements, sometimes 

specialized foster home placements, and placements with other residential services, such as 

Easter Seals.  Tr. at 6211 (Kraus).  

Regarding the children than have been placed at CHDC, Dr. Kraus noted: 

[T]hese kids had been in, many of them in multiple 
hospitalizations, with treatment with child and adolescent 
psychiatrists, such as at the University Hospital here in Little Rock, 
and still could not be stabilized on an outpatient basis.  And I’m 
not sure if it could be completely appreciated how complicated the 
developmental delays, the behavioral difficulties, psychiatric and 
medical difficulties are of these kids and why they’ve needed this 
type of facility so that they can safely, hopefully, grow to as much 
as they can to their full potential, and in my opinion, having less 
likelihood of morbidity or mortality, both for themselves as well as 
others.  Many, many of these kids were actually ultimately placed 
there because they’re so aggressive that even with all of the 
medications they’d been on could not be stabilized.   

 

Tr. at 6212 (Kraus).  The only other option for some of these children is to hospitalize them, 

which is a “significantly more restrictive alternative.”  Tr. at 6212 (Kraus).    

 Similarly, as to L. W., Dr. Kastner stated: 

L displays inappropriate interpersonal 
and social skills. Reports indicate that he will avoid school 
peers and is often aggressive to siblings. L displays temper 
tantrums, aggression, destruction of property, and 
self-injurious behavior. L will bang his head to the point of 
leaving knots and scratches on his head. He has put his head 
through a large living room window at home and a window at the 
Arkansas Children's Hospital reception desk. L removed trim 
off the walls of his home, disassembled his dresser, turned 
over a home entertainment center and four televisions. His 
parents state that he does not appear to know what authority 
is. 
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Tr. at 4233 (Kastner).  L. W. could not be served by a waiver-funded provider because there 

were behavioral services that it could not provide.  Tr. at 4234 (Kastner).   

 Dr. Holloway admits that she made no attempt to check L.W.’s records to see what 

medications that he came in to compare that to what he was on at the time of her review.  Tr. at 

2671 (Holloway).   

 The supine restraints, such as papoose boards, are consistent with regards to what is used 

throughout the country.  “[T]here was essentially no significant morbidity, and certainly no 

mortality associated in recent time in regards to the use of restraint.”  Tr. at 6208 (Kraus).    

 Dr. Kraus commented on Dr. Mikkelsen’s implication that some of the children’s 

behaviors were worsening because of their environment at CHDC.   

And the reality is that when you have a therapeutic milieu, when 
you have a group of kids that are interacting, with developmental 
delays or not, there are going to be interactions at times that will 
cause a child to react in a negative context.  That’s simply a 
process of the milieu.  You’ll see that on an inpatient unit, you’ll 
see that anywhere.  Short of keeping a child in a bubble, which 
certainly is not going to help them, there’s no way to avoid that.  If 
a child is going to have some ability to react to changes in their 
environment, perhaps these changes in the milieu, although in the 
short term may have some negative reaction, perhaps causing a 
child to become aggressive, in the long run may have a positive 
reaction if the child can learn potentially a better approach to 
responding to that type of change in their environment. 

 

Tr. at 6224, 6225 (Kraus).    

Aggression is discussed in terms of increasing and decreasing medication and is one of 

the core components for stabilization.  Tr. at 6320, 6321 (Kraus).  Aggression is the reason a 

majority of the children are placed at CHDC.  Tr. at 6321 (Kraus).  Aggression is specific 

enough for treatment purposes.  Tr. at 6321 (Kraus).     

 Dr. Kraus commented: 
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The facility was remarkably comfortable.  The kids with 
significant developmental delays in many of the yards were 
smiling, were surprisingly interactive with the staff.  And is was 
just a striking process to see. 

 

Tr. at 6204 (Kraus).   

 The overall care of the children was reasonable.  Their sleeping areas felt like bedrooms 

and the cottages were homey.  “There was nothing which I observed which led me to think their 

overall care was not being taken care of.”  Tr. at 6226 (Kraus).   

 

[W]hen you go through that facility, you see the staff, there’s a 
warmth to these incredibly disabled kids that I don’t think I’ve 
ever seen before.  And there was just something very touching 
about it.  Even though there’s no way to quantify that.   

 

Tr. at 6228 (Kraus).  Dr. Kraus did not fully evaluate staffing patterns.  However, he was able to 

note that the staffing seemed adequate for the cottages which he evaluated.  Tr. at 6225 (Kraus).   

The cottage staff were “amazing.”  Dr. Kraus explained: 

I’ve seen a lot of different facilities over my professional career.  
Most of the cottage staff had been there for years, and they were 
not just there, in my opinion, because it was a job.  They truly 
loved taking care of these kids …. They had an understanding of 
the kids ….  

 

Tr. at 6225 (Kraus). 

There are two pediatricians on staff at CHDC.  Tr. at 5338 (Callahan). 

Dr. Parmley believes that her prescription of medications at CHDC to treat psychiatric 

disorders in children and adolescents is within professional standards.  “Professional standards 

are those practices that a reasonable person in a similar position with similar education would do 

in normal - - under normal circumstances.”  Tr. at 5450 (Parmley).  Dr. Parmley’s subspecialty 
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training in developmental behavioral pediatrics is on the border between pediatrics and 

psychiatry.  Tr. at 5450 (Parmley). 

 Dr. Callahan has made referrals of CHDC child residents to a child and adolescent 

psychiatrist.  He has not done it frequently, “because of access”, but he has “had a couple of 

occasions.”  Tr. at 5337 (Callahan).  Recently, Dr. Callahan has tried to refer CB to an outside 

the facility child and adolescent psychiatrist.  There had been a delay, the referred doctor had 

changed practices, but CB has been seen by another doctor at the referred medical center.  Tr. at 

5337, 5338 (Callahan).  

Dr. Callahan did not tell Dr. Holloway that he is not a member of the treatment team.  Tr. 

at 5339 (Callahan).  Dr. Callahan is not a member of the team of those who are not receiving 

psychiatric care.  Tr. at 5361 (Callahan).  Most of Dr. Callahan’s input to the IDT is in writing.  

“That’s not uncommon for consultants.”  Tr. at 5339 (Callahan).  Dr. Callahan also provides 

verbal input to IDT members.  Tr. at 5340 (Callahan).   Dr. Callahan is available to the IDT for 

direct communication .  Tr. at 5339 (Callahan).  Dr. Callahan attends meetings such as a staffing 

upon request.  Tr. at 5340 (Callahan).  When Dr. Callahan formally visits a patient, various 

members of the treatment team may be present.  Such members typically include the 

psychological examiner, a member of the direct care staff, family members, a nurse, and social 

worker.  Tr. at 5339 (Callahan). 

Dr. Callahan expects that his recommendations to the IDT are reviewed by them.  Tr. at 

5340 (Callahan).   

I do make those recommendations on a routine basis both in 
writing as part of a scheduled routine visit, and in writing 
sometimes in response to a written question that comes up, and 
also sometimes verbally.  If it’s something very significant, usually 
I’ll document it in writing, but, for instance, if I’m called about 
something, I’m probably not going to document that in writing.  
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But the person that I call may write a note saying, ‘Discuss with 
Callahan about’ so and so. 

 
Tr. at 5340 (Callahan).  

 

 Dr. Callahan discusses the possibility of decreasing the need for psychotropic drugs for 

certain individuals with the IDT.  “That’s an ongoing issue with most of our folks.”  Tr. at 5341 

(Callahan).  Sometimes family is firm about not wanting to change or reduce psychotropic 

medications.  Typically, however, newly admitted individuals enter CHDC on multiple 

medications and CHDS is successful in reducing those.  Tr. at 5341 (Callahan).   

 Dr. Callahan discusses differential diagnosis with the IDT, and more so with the psych 

examiner.  Tr. at 5341 (Callahan).  Dr. Callahan does not document conversations on differential 

diagnosis on every little detail, “no more than any other psychiatrist does in real world standard 

of medical care.”  Like “pretty much every physician does”, Dr. Callahan goes through 

diagnoses in his head but does not write them all down.  Tr. at 5341 (Callahan).  

 Dr. Callahan discusses medication side effects and interactions with the IDT.  “That’s a 

routine question at each visit.”  Tr. at 5342 (Callahan).  Taper criterion is based on symptoms 

and the tracking of those symptoms.   

And then that’s - - information is recorded and usually summarized 
on a monthly basis.  When they prepare a specific taper criteria, it 
might be that someone had no more than a certain amount of 
aggression in a given six-month period or a given year. 

 
Tr. at 5343 (Callahan).  Dr. Callahan discusses the meeting of formal taper criteria in progress 

notes.  He will then recommend whether or not to reduce the medication.  Tr. at 5343 (Callahan).   

“The taper criteria is not the only time when a medication might be reduced, but it acts as sort of 

a trigger to remind folk to review that issue.”  Tr. at 5353 (Callahan).  In response to Dr. 

Holloway’s claim that taper criteria should be based on target symptoms relevant to the DSM-IV 
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criteria, Dr. Callahan explained:  “that’s not a widely accepted standard.”  Tr. at 5343, 5344 

(Callahan).  [T]hat’s not the standard of care.”  Tr. at 5344 (Callahan).   

 Dr. Holloway admits that the psychology examiners do not make the final decision on 

what taper criteria are set for the residents, they only make recommendations and it is again the 

pediatrician or primary care physician who decides on what the taper criteria is set.  Tr. at 2644 

(Holloway).  Dr. Callahan provides input to the IDT through his written consultations and verbal 

interaction with them.  Tr. at 2644 (Holloway). Dr. Holloway agrees that the primary care 

physician is on the IDT team and the psychiatrists consults with them and they make a 

determination, with the help of the ID team, whether or not a taper criteria is appropriate.  Tr. at 

2664 (Holloway).   

5. DR. CALLAHAN IS FULLY QUALIFIED TO CARE FOR 
CHILDREN AND ADOLESCENTS 

 
The Plaintiff alleges that Dr. Callahan must be certified in child and adolescent 

psychiatry in order to provide psychiatric consultation for children and adolescents residing at 

CHDC.  The Plaintiff, however, was unable to cite to any appropriate standard to support this 

claim, and multiple experts and witnesses for the Defendants effectively disputed this claim. 

Dr. Callahan works with the two pediatricians on staff at CHDC.  Drs. Parmley and 

Shultz are at CHDC most of the time.   

We communicate verbally, in writing sometimes if there's specific 
issues, and by telephone when I'm not there. I see them and talk to 
them pretty much every day I'm there as is true with the other 
primary care physicians. 

 

Tr. at 5338 (Callahan).  Dr. Callahan consults with the pediatricians on some of his psychiatric 

treatment and care.  They discuss recommendations and provide Dr. Callahan with observations 
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or information provided by the psychological examiner and nursing staff.  Tr. at 5338, 5339 

(Callahan). 

 Dr. Fassler reviewed various documents and made a site visit to CHDC in February 2010.  

Tr. at 4612 (Fassler).  Dr. Fassler’s scope of review and focus was “fairly narrow.”  Specifically: 

It was to address a specific question, which was whether or not it 
was appropriate for a facility such as CHDC to receive psychiatric 
consultation from a general psychiatrist as opposed to a child and 
adolescent psychiatrist. 

 

Tr. at 4612 (Fassler).  To reach his conclusions in this matter, Dr. Fassler reviewed:  CVs of 

facility physicians; some expert reports; background articles in the literature relative to the 

access to child and adolescent psychiatry; and the CARF survey.  He interviewed a number of 

facility physicians.  Tr. at 4612 (Fassler).  Dr. Fassler interviewed Drs. Callahan, Shultz, 

Parmley, Lea, and Thomas.  Tr. at 4614 (Fassler). 

Dr. Fassler relied upon national standards.  Such standards include literature regarding 

the access to child and adolescent psychiatry including articles from the Council on Graduate 

Medical Education; the American Medical Association; a Thomas and Holzer Publication in the 

Academy of Child and Adolescent Psychiatry Journal; data from the Academy of Child and 

Adolescent Psychiatry; a study by Koppelman; the National Ambulatory Care Medical survey; 

an article by Stubbe; and data from the Annie E. Casey Foundation.  Tr. at 4612, 4616-4619, 

4621, 4624, 4627 (Fassler; DF-1, DF-2. 

Dr. Fassler found that given the shortage of child and adolescent psychiatrists, given that 

most child and adolescent psychiatrists do not have the experience of working with children and 

adolescents with developmental disabilities, and given that CHDC has arranged ongoing 

consultation services with a general psychiatrist, Dr. Callahan, who does have extensive 
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experience working with this population, and has physicians and pediatricians ultimately 

responsible for the delivery of care, utilizing a general psychiatrist instead of a child and 

adolescent psychiatrist is not a departure from the generally accepted standard of care.  Tr. at 

4624, 4625 (Fassler). 

In place of a child and adolescent psychiatrist, CHDC has arranged for ongoing 

consultation services with Dr. Callahan, a board-certified general psychiatrist.  Dr. Callahan has 

extensive experience working with adults, adolescents, and children with developmental 

disabilities.  Dr. Callahan’s consultation is further augmented by two pediatricians, including a 

behavioral developmental pediatrician, and family practice physicians.  It is these physicians 

who are ultimately directly responsible for the care of the pediatric residents.  Tr. at 4625 

(Fassler). 

CHDC physicians may seek outside consultation, “outside of the usual consultants for 

particular medical consultation.  Such requests have always been approved.  There is at least one 

child who is seen by a child and adolescent psychiatrist in Little Rock.  Tr. at 4637 (Fassler). 

Dr. Fassler explained that the standard is that “physicians should  try and do the best they 

can to take care of their patients with the resources available.”  Tr. at 4632 (Fassler).  Dr. Fassler 

described the great value to the experience possessed by Dr. Callahan as follows: 

I believe I would disagree with your characterization of adequate 
services. What I'm saying is, I think a general psychiatrist with this 
amount of experience is adequate services, and I think if you 
recruit someone through a J-1 visa program, they may be a child 
psychiatrist, but it's unlikely that they have this kind of extensive 
background in treating children and adolescents with 
developmental disabilities. So most child psychiatrists don't have 
this kind of background. Of the 48 child and adolescent 
psychiatrists in Vermont, there's maybe one who really has this 
kind of expertise. So it's not just any child and adolescent 
psychiatrist, it's a child and adolescent psychiatrist with experience 
and expertise in this area. 
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Tr. at 4633 (Fassler).  He further stated: ”just having a child psychiatrist, if it's not a 

child psychiatrist with expertise in this area, could actually make things worse.  Tr. at 4635 

(Fassler).  There are relevant clinical considerations in the type of child and adolescent 

psychiatrist who would be appropriate to practice at CHDC. 

The reality is that most child and adolescent psychiatrists do not 
have particular expertise in the evaluation and treatment of 
developmental disabilities, and there's an article by Stubbe, 
Dorothy Stubbe, who is a training director who addressed this 
issue and surveyed the child and adolescent psychiatrists 
graduating from their training program, and they felt clinically 
least prepared in the areas of complex psychopharmacology, 
cognitive behavioral therapy, and the treatment of children with 
complicated developmental disabilities. 
 

Tr. at 4624 (Fassler). 

 At the time of Dr. Fassler’s review in February 2010, there were approximately 51 

residents under the age of 18 residing at CHDC.  Tr. at 4616 (Fassler) 

 Throughout the country, general practitioners and pediatricians provide mental health 

services to children.  Tr. at 4620, 4621 (Fassler).  Per the National Ambulatory Care Medical 

Survey, 84.8 percent of psychotropic medication prescriptions were provided  by general 

practitioners or pediatricians to pediatric patients in office-based practices in the United States.  

Tr. at 462, 4622 (Fassler). 

 There is a nationwide shortage of children’s mental health professionals.  Tr. at 4616 

(Fassler).   

[C]hild and adolescent psychiatry in particular is probably the most 
underserved medical subspecialty.  There’s a board shortage of all 
child mental health professionals, but in terms of child and 
adolescent psychiatry, the Council on Graduate Medical Education 
has on several occasions noted that we need about four times as 
many child and adolescent psychiatrists as we have. 
 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 93 of 383



 94

Tr. at 4616 (Fassler).  There are only currently about 7,300 practicing child and adolescent 

psychiatrists in the country.  Of those 7,300, only approximately 6,800 actually provide clinical 

care.  Tr. at 4617 (Fassler). 

 The shortage of child and adolescent psychiatrists in Arkansas “seems to be particularly 

acute”, as it is 40 percent below the national average.  There are “approximately 2.38 child and 

adolescent psychiatrists per hundred thousand people in the country as a whole, but in Arkansas, 

the ratio is 1.42 per hundred thousand.  Tr. at 4617 (Fassler). 

Citing a Thomas and Holzer publication in the Academy of child and Adolescent 

Psychiatry Journal, Dr. Fassler explained: 

[T]he United States as a whole has 8,67 child and adolescent 
psychiatrists per hundred thousand youth, and in Arkansas during a 
comparable time period, the figure was  4.7 per hundred thousand.  
So representing approximately 54 percent of the national average, 
which is the eighth lowest number of child and adolescent 
psychiatrists per youth in the country. 
 

Tr. at 4617, 4618 (Fassler).  There are 30 child and adolescent psychiatrists who are members of 

the Academy in Arkansas.  There are no child and adolescent psychiatrists in the county of 

Conway, Arkansas.  Tr. at 4618, 4619 (Fassler). 

 In comparison, Vermont has 48 child and adolescent psychiatrists.  In Arkansas “there 

are about 30 child and adolescent psychiatrists for a population of 3 million.”  In Vermont, there 

are 48 members of the Academy for a population of 650,000, and that is not nearly enough.  Tr. 

at 4620 (Fassler). 

 Most of Arkansas, including Conway, has been designated as a mental health 

professional shortage area.  Tr. at 4618 (Fassler). 

 The AACAP has policy statements on the psychiatric treatment of children in hospitals.  

Tr. at 4622 (Fassler).  CHDC is not a hospital within the meaning of the AACAP policies.  Tr. at 
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4622 (Fassler).  Those policies are not intended to address psychiatric care at an ICF/MR or 

other residential facilities for individuals with developmental disabilities.  Tr. at 4622 (Fassler).  

A policy was developed in June 2010, after Dr. Fassler’s report.  It has not yet been widely 

disseminated.  At this point, it is “not in general use or recognition or adoption.”  Tr. at 4623 

(Fassler).  The AACAP and other professional organizations recognize that child and adolescent 

psychiatrists may not be available in certain circumstances.  Tr. at 4623 (Fassler). 

Dr. Fassler noted that the last CARF survey at CHDC was in December 2009 and that 

CHDC received a three-year accreditation.  Tr. at 4613 (Fassler).  The CARF reviewer, regarding 

the 2009 survey, specifically noted that CDHD is: 

commended on the positive interaction between physicians, 
nursing, pharmacy services, and the teams that interact together to 
ensure that medication and therapeutic intervention are properly 
prescribed, administered, and monitored. And the CARF report 
further went on to state that the organization has a long history of 
providing high quality residential treatment services for adults and 
children with developmental disabilities and multiple chronic 
medical impairments and that services designed and provided for 
children, adolescents, and adults represent the combination of not 
only evidence- and research-based practices, but also the creativity, 
skill, and dedication of the staff members. 

 

Tr. at 4613 (Fassler).   The 2009 CARF report contained no specific recommendations regarding 

medical use.  Tr. at 4613 (Fassler).     The 2009 CARF report contained areas on integrated 

DD/mental health and behavioral health services for children and adolescents in residential 

settings and did not raise any specific concerns regarding psychiatric consultation.  Tr. at 4613, 

4614 (Fassler).    

 CHDC has made and continues to make efforts to hire a child and adolescent psychiatrist.  

Tr. at 4624 (Fassler).     “[I]t’s not reasonable to assume that CHDC could easily identify and 
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contract with a child and adolescent psychiatrist who had particular training and expertise in this 

area.”  Tr. at 4625 (Fassler).    

 Dr. Fassler found that the arrangement between CHDC and a general psychiatrist for the 

provision of psychiatric care to pediatric residents is not unreasonable.  “I don’t think it 

represents a significant deviation or departure from generally accepted standard of care.”  Tr. at 

4625 (Fassler).    

Dr. Kraus agreed that Dr. Callahan could appropriately and adequately provide the 

psychiatric consultation for children and adolescents, and Dr. Kraus stated: 

Although it's always a hope that one can get a child and adolescent 
psychiatrist to treat kids, the most recent parameter of sorts that's 
out from the Academy of Child and Adolescent Psychiatry, which 
actually just came out in June, clearly states that because of the 
work force shortage of child psychiatrists in the areas where child 
psychiatrists simply aren't available, that one wants to be able to 
have well-trained and experienced general psychiatrists in lieu of 
that because there really isn't an option. For example, in the county 
where Conway is, there are no child psychiatrists. Even when one 
looks around Little Rock, based on the statistics from the Academy 
of Child and Adolescent Psychiatry, at most, 18 child psychiatrists, 
although perhaps not all of them practicing. This would be an area 
where there is an obvious work force issue. 
 

Tr. at 6205 (Kraus).  The American Academy of Child and Adolescent Psychiatrists does not 

specifically require that only a child and adolescent psychologist treat children and adolescents.  

It is acceptable for a general psychiatrist to treat children and adolescents in those situations.  Tr. 

at 6205 (Kraus). 

 Dr. Kraus made some effort to contact some child psychiatrists at the Arkansas Medical 

Center Department of Psychiatry.  However, no one was able to get back to him.  Tr. at 6227 

(Kraus). 
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 Dr. Kraus concluded that Dr. Callahan has “done an overall very comprehensive job with 

very complicated kids, and very consistently.”  Tr. at 6220 (Kraus).  The psychiatric care that Dr. 

Callahan provides to the children and adolescents at CHDC meets accepted professional practice.  

Tr. at 6227 (Kraus). 

Additionally, Dr. Kastner addressed Holloway’s claim that Dr. Callahan should be a child 

psychiatrist to render consultation to children at CHDC, and Dr. Kastner confirmed that there is 

no standard to support this claim. Tr. 4216 (Kastner).  Dr. Kastner also describes how the 

publications relied upon by Holloway have been superceded, do not apply to a facility like 

CHDC, and do not define practices for the purposes of meeting the standard of care.  Tr. at 4217, 

4218 (Kastner). 

 Dr. Kastner also noted that Dr. Callahan works with pediatricians who have expertise in 

treating children with disabilities.  Tr. at 4223 (Kastner).  Also, the specialty of psychiatry, such 

as possessed by Dr. Callahan, includes the competency to care for children across their life span.  

Tr. at 4224.  Consequently, Dr. Kastner agreed that it was appropriate for Dr. Callahan to 

provide psychiatric consultation for children and adolescents.  Tr. at 4217-4224. 

Dr. Mikkelsen admitted that the standard of care can vary from geographic region to 

geographic region.  Tr. at 3794 (Mikkelsen).  Reasonable care may vary from region to region 

depending on resources and availability of certain expertise.  Tr. at 3795 (Mikkelsen).   

Dr. Mikkelsen agreed that pediatricians often provide psychiatric services to children due 

to the unavailability of a child psychiatrist.  Tr. at 3814 (Mikkelsen).  Dr. Mikkelsen also agreed 

that in the community, psychiatric services are provided sometimes to children by 

nonpsychiatrists such as physicians, pediatricians, and neurologists.  Tr. at 3814 (Mikkelsen).   
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Regarding his work at MENTOR, Dr. Mikkelsen did not even know whether physicians 

without board certification in child psychiatry provide psychiatric services to children served by 

MENTOR.  Tr. at 3814 (Mikkelsen).   

Dr. Mikkelsen assumed that Arkansas is considered underserved in regard to child 

psychiatric services.  Tr. at 3817 (Mikkelsen).   

 Dr. Mikkelsen agreed that the Arkansas Children’s Hospital is a referral specialty 

hospital.  Tr. at 3869 (Mikkelsen).  It would not be problematic to Dr, Mikkelsen if the Dennis 

Developmental Center, which is an affiliate of the Arkansas Children’s Hopsital, were directed 

by a pediatrician and not a child psychiatrist.  Tr, at 3869 (Mikkelsen).   

 Although Dr. Holloway expressed concern about Dr. Callahan providing care to L.W. 

because Dr. Callahan was not a child psychiatrist, L.W. actually receives his psychiatric care 

outside of CHDC.  Tr. at 4234 (Kastner).  This is just one of many mistakes or 

misrepresentations by Plaintiff’s experts. 

 Holloway is unaware of whether the American Psychiatric Association – Council on 

Children, Adolescents and Families has a policy of helping psychiatrists to learn more about 

diagnosis and treatment of children.  Tr. at 2640 (Holloway).  However, she admits that there is 

no APA policy that prohibits general psychiatrists from treating or consulting on the care of 

children or adolescents in residential settings.  Tr. at 2640 (Holloway). 

 Holloway doesn’t know how many child psychiatrists are in the state of Arkansas or in 

the county where CHDC is located.  Tr. at 2641 (Holloway).  Holloway agrees that child 

psychiatry is an underserved area of medicine.  Tr. at 2641 (Holloway).  Holloway admits that 

depending on the area, psychiatric services are provided to children by pediatricians and primary 

care physicians due to the shortage of child psychiatrists or even general psychiatrists.  Tr. at 
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2642 (Holloway).  Holloway agrees that pediatricians can provide mental health psychiatric 

services for children.  Tr. at 2643 (Holloway).  Holloway admits that Dr. Callahan is only a 

consulting psychiatrist and the final decision on treatment is made by the pediatrician at 

CHDC,and no matter what Dr. Callahan recommends, the final call is made by the pediatrician 

or primary care physician.  Tr. at 2644 (Holloway).  However, Dr. Holloway did not meet with 

or speak to any pediatrician at CHDC and does not know how they interact or work in concert 

with Dr. Callahan.  Tr. at 2649 (Holloway). 

 Dr. Holloway stated that there are seven (7) child psychiatrists in the Little Rock area, but 

she does not even know whether any of those seven (7) accept Medicaid or have any interest in 

providing care to children with developmental disabilities.  Tr. at 2646 (Holloway).  In 

Louisiana, Dr. Holloway’s home state, like Arkansas, there is also a shortage of psychiatrists, 

and any physician with a license to practice medicine can provide psychiatric services to 

children.  Tr. at 2646 (Holloway). 

 Holloway strangely claims that a psychiatrist that has just completed the 2-year program 

on child psychiatry with no practice experience whatsoever would be more qualified to work 

with the children at CHDC than Dr. Callahan who has over 29 years of experience working with 

these developmentally disabled children and adolescents.  Tr. at 2647 (Holloway). 

 
6. THE PLAINTIFF AND PLAINTIFF’S WITNESS, DR. 

MIKKELSEN, INAPPROPRIATELY AND MISTAKENLY 
CLAIM THAT THE MORTALITY RATE AT CHDC IS HIGH 

 
 The Plaintiff’s witness, Dr. Mikkelsen, claims that the mortality rate is high at CHDC, 

and the Plaintiff disingenuously claims that residents at CHDC are more likely to die at CHDC 

than to move out.  These allegations are irresponsible and false. 
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 Dr. Mikkelsen claims that CHDC does not compare favorably to one (1) facility in 

Connecticut and four (4) facilities in Massachusetts.  However, an examination of that data in 

proper context does not support that claim. 

The national mortality rate at public ICF’s, like CHDC, is 2 per thousand.  Tr. 3980, 3978 

(Mikkelsen). 

 Mikkelsen never offered a benchmark as to what mortality rate should be expected at an 

ICF/MR such as CHDC.  Tr. at 3980 (Mikkelsen).  He failed to mention that the mortality rates 

at the Connecticut ICF and the four (4) Massachusetts ICF’s that he used for comparison were 80 

or 90 percent higher than at CHDC.  Tr. at 3980 (Mikkelsen). 

In actuality, CHDC compares very favorably as to mortality rate to the Connecticut and 

Massachusetts facilities cited by Mikkelsen.  Dr. Kastner observed: 

The data available at Conway and the data available from 
Southbury Training School and Massachusetts allow meaningful 
comparisons based upon the average annual mortality rate. The 
average mortality rate at Conway was 21.6 years -- I'm sorry -- 
21.6 per thousand. The average annual mortality at the 
Massachusetts ICFs was 39.4, and that's from the data published in 
2007 and collected in 2005. It's the most recent data I could get. 
And in Connecticut at the Southbury Training School, over a 
period of, I believe, eight years, the average mortality rate was 43 
per thousand. So just to review the three rates -- 21.6 at Conway, 
39.4 in Massachusetts, and 43.1 in Connecticut. The rate of the 
increase in Massachusetts, the mortality rate is 82 percent higher in 
Massachusetts and 99 percent higher in Connecticut. The numbers 
involved in calculating these rates are sufficiently large as to allow 
a statistical analysis -- a simple statistical analysis called a chi 
square, which demonstrates that the difference in those rates is 
statistically significant. 

 
Tr. at 4096, 4097 (Kastner) 
 

 “Age is by far the risk factor that has the greatest input into mortality. The older you are, 

the more likely you are to die.”  Tr. at 4090, 4091 (Kastner).  The average age of residents at 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 100 of 383



 101

Southbury Training School is close to 60, while the average age at CHDC is much younger.  Tr. 

at 4091.  So, the comparison of average age of mortality by Mikkelsen between Southbury 

Training School and CHDC is inappropriate.  Furthermore, Mikkelsen has no evidence that the 

calculated age of death has any statistical significance and his findings are completely 

meaningless.  Tr. 4091, 4092 (Kastner).  As Dr. Kastner stated: 

Obviously, people at Conway are dying at a younger age, but in 
order to determine whether that is a statistically significant 
difference, you need to apply a statistical test, and Dr. Mikelson 
failed to do that. What you need to do in order to apply a statistical 
test is to provide the statistician with a distribution of the ages of 
the population at those three centers, which Dr. Mikelson did not 
produce. 
So Dr. Mikelson looked at a small number of outcomes, calculated 
an average and alleged that it was statistically significant without 
having performed any statistical analysis. And that is improper. 
You can't make an allegation without evidence to support it. 
 

Tr. at 4093 (Kastner). 

 To demonstrate the flawed logic of Mikkelsen as to mortality rates, Dr, Kastner noted: 

Now let's just follow along with his theory. If his theory is that the 
younger the age of death, the more inferior the quality of care, 
there is evidence to suggest that in both community -- both in 
home settings in Connecticut and Massachusetts. There is a high 
degree of concern. The average age at death of individuals at home 
in Connecticut was 32. The average age at home for individuals 
served in Massachusetts was 49.4. One would, if you follow Dr. 
Mikelson's logic, have to naturally conclude that those are the two 
most dangerous settings in the state of Massachusetts and 
Connecticut. And obviously, we shouldn't allow people to live at 
home because it's so dangerous. 
I don't believe this for a moment, and I hope you don't 
misunderstand my sarcasm. I probably shouldn't have presented it 
in that fashion, but the point being the age of death really has very 
little to do with the quality of care. It has much more to do with the 
age of the population. Rather than fight with Dr. Mikelson about 
whether they're older or younger, here or there, I am simply going 
to say that he failed to perform a statistical test and, therefore, there 
is no way to conclude based on his data that there is any difference 
in the age of death between these three groups. 
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Tr. at 4093, 4094 (Kastner). 

As to aspiration pneumonia and other causes of death in the Massachusetts facilities 

referred to by Mikkelsen: 

… 27 percent of the deaths at Conway were due to aspiration. 21 
percent of the deaths in Massachusetts were due to aspiration. 
There is no statistically significant difference in the rates of 
aspiration pneumonia between the Conway center and 
Massachusetts ICFs. In terms of cardiopulmonary deaths, 14 
percent of the deaths at Conway versus 19 percent of the deaths in 
Massachusetts. And cancer, zero percent Conway, 10 percent 
Massachusetts. Again, none of those differences will achieve 
statistical significance, and the reason is we're dealing with very 
small numbers. 
 

Tr. at 4100, 4101 (Kastner). 

 At Beatrice Center in Nebraska, 47 persons who were medically fragile were moved to 

other settings.  Tr. at 3984, 3985 (Kastner).  After 12 months, 12 of those 47 had died.  Tr. at 

3985 (Kastner).  One of them died just five or six days after being transferred.  Tr. at 3985 

(Kastner).  The DOJ did nothing.  Tr. at 3985, 3986 (Kastner).   

 As to the plaintiff’s claim that a resident of CHDC is more likely to die at CHDC than to 

move out, Dr. Kastner points out: 

Well, I -- there is no data, I think, that's been presented by anyone 
about probabilities, looking at probabilities of death. I just don't 
know where that comes from. I don't believe it's in Dr. Mikelson's 
report. I don't believe it was represented in any direct testimony. 
There is no basis in any of the documentation that I saw to support 
such a conclusion. 
 

Tr. at 4105, 4106 (Kastner). 

Dr. Mikkelsen had no mortality rates for persons served by MENTOR group homes.  Tr. 

at 3845 (Mikkelsen). 
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Dr. Mikkelsen testified as to a comparison of mortality rates at CHDC with those of other 

HDCs including Southbury Training School and Massachusetts.  Tr. at 3845 (Mikkelsen).  Dr. 

Mikkelsen has never visited Southbury Training School.  Tr. at 3845, 3846 (Mikkelsen).   

Dr. Mikkelsen did not know if there was an infirmary on grounds at Southbury Training 

School.  Tr. at 3850 (Mikkelsen).   

 Dr. Mikkelsen possessed no statistical comparisons between Southbury Training School 

residents and CHDC residents as to the nature of their disabilities or medical conditions.  Tr. at 

3844, 3845 (Mikkelsen).   

There are no children at the Massachusetts HDCs.  Tr. at 3847 (Mikkelsen).  Dr. 

Mikkelsen was unable to give statistical age ranges from Massachusetts to make a comparison 

with CHDC.  Tr. at 3847 (Mikkelsen).   

The figure Dr. Mikkelsen used for Southbury was an average age of 55 years old.  Tr. at 

3847 (Mikkelsen).   

Dr. Mikkelsen did not know the percentage of individuals at CHDC who had a do not 

resuscitate order.  Tr. at 3850 (Mikkelsen).   

Dr. Mikkelsen did not know the average age of death for individuals served by 

MENTOR.  Tr. at 3850 (Mikkelsen).   

Dr. Mikkelsen had no average, overall average age of death for persons living in public 

ICF/MRs nationwide.  Tr. at 3850 (Mikkelsen).   

Although she commented on mortality rates, Crawford did not know the death or 

mortality rates from the ICF/MR where she worked.  Tr. at 2947 (Crawford).  Crawford also did 

not know the rate of death that could reasonably be expected at a facility such as CHDC.  Tr. at 
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2947 (Crawford).  Crawford did not know the rate of death in nursing homes.  Tr. at 2947 

(Crawford). 

Psychiatric Care for Individuals Over 15 Years Old At CHDC Met or Exceeded Accepted 
Professional Standards. 
 
 Dr. Warren reviewed the psychiatric care provided at CHDC to individuals 16 years old 

and older.  Tr. at 4648, 4649.   

 Dr. Warren toured CHDC, once in November 2009 and once in February 2010.  Tr. at 

4649.  During his tour of CHDC, Dr. Warren interviewed various staff, reviewed patient records 

and documents, observed meetings, and met with some patients.  Tr. at 4649.  (Warren).   

 Dr. Warren selected the individuals he wished to interview.  He interviewed Calvin Price, 

the superintendent; Buck Reddig, the clinical chief of psychology; Angela Green, the social 

services clinical chief, Gail Miller, the director of quality assurance; Dr. Denise Thomas, the 

medical director; Dal Burgess, the pharmacist; Linda Henderson, the quality improvement nurse, 

Sandra Gardner, the director of nursing; Melissa Allen, the medical technology supervisor; Dr. 

Callahan, the psychiatrist; Dr. Stewart, the on-call physician; Becky Brewer and Doug Hart, two 

of the five team leaders; and Anita Cooper and Michelle Messer, two psychological examiners.  

Tr. at 4652 (Warren).   

 Dr. Warren reviewed Dr. Callahan’s medical charts and notes.  Tr. at 4649 (Warren) 

 Dr. Warren reviewed CMS regulations. Tr. at 4649 (Warren).   

 Dr. Warren reviewed enough residents to have a significant representative survey of the 

care.  Tr. at 4650 (Warren).  Dr. Warren explained: 

Well, it was a randomly selected statistically significant sample.  I 
looked at the charts of 27 patients which were randomly selected in 
a particular statistical way.  And that represents 10 percent of the 
population at Conway who are 16 or over on psychotropic 
medicines, psychiatric medicines.   
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Tr. at 4650 (Warren).  Dr. Warren generated a random list of the 274 patients who were 16 or 

over and who were receiving psychiatric medicines, and selected every fifth name on the list.  Tr. 

at 4651 (Warren).  A statistically valid sample enables the generalization to the total population.  

Tr. at 4655 (Warren).  

Dr. Warren reviewed 27 charts and interviewed approximately 17 of those individuals 

whose charts he reviewed.  Tr. at 4655 (Warren).     

Dr. Warren reviewed approximately 12 medical records of those reviewed or commented 

on by Plaintiff’s experts.  Tr. at 4651 (Warren).   

Dr. Warren stated that Drs. Holloway and Mikkelsen did not attempt to obtain a 

statistically random sample.  Tr. at 4699 (Warren).  Dr. Mikkelsen only provided a detailed 

review on seven residents with respect to psychiatric care.  Dr. Holloway only provided a 

detailed review of 15, and only 9 with respect to psychotropic medicines and only 6 with respect 

to restraints.  Their findings are not statistically generated and thus cannot be generalized to the 

entire CHDC population.  Tr. at 4699 (Warren).  

Dr. Warren is not a psychologist and, thus, did not review or make any findings as to 

psychology.  Tr. at 4749 (Warren).  “I was just looking at what the psychiatrist did.”  Tr. at 4749 

(Warren). 

Dr. Warren assessed whether the psychiatric care provided to CHDC residents 16 years 

old and older demonstrated a reasonable exercise of professional judgment.  Tr. at 4649 

(Warren). Dr. Warren concluded that the psychiatric care provided to CHDC residents 16 years 

old and older demonstrated a reasonable exercise of professional judgment.  Tr. at 4649 

(Warren).  
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From his review of the medical records and treatment plans, Dr. Warren found 

communications and interactions between the psychiatrist and the psychological examiners.  Tr. 

at 4698 (Warren).   

Dr. Thomas and the other physicians provide clinical oversight to Dr. Callahan.  Tr. at 

4702 (Warren).  The records show that there are communications between the various 

disciplines. 

The chart review shows there’s extensive communication between 
them, and the results of the statistical analysis that I did shows that 
there is frequently communication between Dr. Callahan, team 
members, consultants.  As frequent as regular, it’s documented in 
the systematic ways as evidenced of two-way written and verbal 
communications. 

 

Tr. at 4702 (Warren).   

Dr. Kastner similarily found no evidence to support Mikkelsen’s claim that there was 

poor communication between physicians, consultants and other members of the clinical team.  

Tr. at 4127 (Kastner).  Dr. Kastner observed that Dr. Callahan adequately communicates with the 

interdisciplinary team (IDT) by written communication.  Tr. at 4225 (Kastner).  “It’s a 

completely appropriate and reasonable practice.”  Tr. at 4226 (Kastner).   

Dr. Callahan is available to the primary care physicians by phone or in person.  When Dr. 

Callahan is on grounds, he sees them and discusses particular individuals.  “Of course, they are 

the one[s] that ultimately writes the orders for the psychiatric referral also, and the copies of my 

evaluations and consultations go to them.”  Tr. at 5350 (Callahan).  If Dr. Callahan sees that 

something needs immediate attention, he will print out a note and hand carry it to the physician 

explaining his thoughts.  Tr. at 5350 (Callahan).  The primary care physician actually writes the 
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prescriptions.  Thus, the physician can choose not to accept Dr. Callahan’s medication 

recommendation.  Tr. at 5350 (Callahan).   

Dr. Parmley believes that communications between physicians and Dr. Callahan meets 

accepted professional standards.  Tr. at 5451 (Parmley). 

Dr. Thomas noted that physicians “meet every day and talk.  Informally, we talk about 

our patients every day.”  Tr. at 1747.  Informal meetings could involve the entire physician staff.  

Tr. at 1749 (Thomas).  Dr. Thomas supervises the other physicians.  However, each physician is 

responsible for their own case load.  Tr. at 1752 (Thomas).  Specific individuals may be 

discussed at the monthly physician meetings.  Tr. at 1753 (Thomas). 

Dr. Mikkelsen’s opinion that the communication between Dr. Callahan and the other 

professionals was inadequate was based merely on outcomes.  It was not based on interviews of 

Dr. Callahan or other medical staff.  Tr. at 3851 (Mikkelsen).     

Dr. Callahan considers himself a member of the IDT.  “I consult with them more than I 

am physically present in the numerous meetings they have.”  Tr. at 5339 (Callahan). Dr. 

Callahan discusses policies and procedures with CHDC medical staff.  Tr. at 5342 (Callahan).  

Dr. Callahan has had input into a number of policies.  Tr. at 5324.  (Callahan).   

From his review of the medical records and treatment plans, Dr. Warren saw documented 

reasonable DSM-IV diagnoses. Tr. at 4698 (Warren). 

From his review of the medical records and treatment plans, Dr. Warren found 

appropriate target symptoms associated with the diagnosis.  Tr. at 4698.  (Warren).   

Dr. Warren observed rationale for medication changes.  Tr. at 4698 (Warren).   

Dr, Warren agreed that Dr. Callahan personally evaluated each patient on psychotropic 

medications at a minimum of every three months.  Tr. at 4698 (Warren).  In each evaluation, Dr. 
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Callahan expressed the taper criteria and evaluated whether target symptoms were appropriately 

treated by medications.  Tr. at 4698, 4699 (Warren).   

There are no standards about how long a psychiatrist should spend with a patient.  Tr. at 

4703 (Warren).  In his own practice, at the hospital, Dr. Warren performs rounds because it is 

quicker, more efficient.  Rounds do not ensure adequacy of care, as suggested by Plaintiff’s 

counsel.  Tr. at 4733 (Warren).  CHDC is different than a hospital setting.  Dr. Warren explained: 

You see the patients in a hospital every day.  And an ICF/MR, I don’t think it 
would be too disruptive to have the patients being taken out of activity once a 
month or once every three months to see the doctor. 
 

Tr. at 4734 (Warren).     

 Dr. Warren found that overall, psychiatric care provided at CHDC meets acceptable 

standards of care.  Tr. at 4699 (Warren).   

 Dr. Kastner found “clear evidence of an independent professional judgment made by Dr. 

Callahan in regard to whether or not a psychiatric disorder is present and what that psychiatric 

disorder is.” Tr. at 4228 (Kastner).  Dr. Kastner found that Dr. Callahan’s pattern of care to be 

consistent with what other experts would recommend.  Tr. at 4151 (Kastner).   

Dr. Warren disagreed with most of Drs. Mikkelsen’s and Holloway’s findings regarding 

the psychiatric care to individuals over the age of 16.  Dr. Warren only partially agreed with Dr. 

Holloway on one case, the case of A.J.  He could not find documentation whether it was founded 

or not.  Tr. at 4699, 4700 (Warren).  A.J. sees Dr. Farrell, an outside psychiatrist.  Tr. at 4700 

(Warren).  Dr. Warren disagreed with all of Dr. Mikkelsen’s findings with respect to psychiatric 

care to individuals over the age of 16.  Tr. at 4700 (Warren). 
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M.W. 

M.W. was first referred to Dr. Callahan in 2004 due to an increase in aggression and self-

injurious behavior.  He was diagnosed with generalized anxiety disorder, depressive disorder, 

and severe mental retardation.  Tr. at 4656, 4657 (Warren).  His self-injurious behavior and 

aggressive behavior have decreased.  Dr. Callahan treated him appropriately with SSRI and 

Seroquel.  The psychiatric care for M.W. demonstrates a reasonable exercise of professional 

judgment.  Dr. Warren concluded that MW’s evaluation was thorough, a working diagnosis was 

made, medical decisions and doses were appropriate and side effects were monitored.  Tr. at 

4657, 4658 (Warren).   

Seroquel was being used to treat his diagnosis of dysthymic disorder, generalized anxiety 

disorder.  Tr. at 4780 (Warren).  When asked by Plaintiff’s counsel whether being bossy was a 

behavior to be monitored to make the determination whether to increase the Seroquel, Dr. 

Warren replied: 

It wasn’t increased.  He was assessed as having no side effects.  
His recent mild escalation was probably situational.  The 
recommendation was to continue the current treatment and in view 
of the recent delay, not to take the Citalopram. 

 

Tr. at 4785 (Warren).  Dr. Warren further explained that anxiety, aggression, and impulse control 

often overlap and cannot be separated out for etiology.  Tr. at 4786 (Warren).   

J.D. 

J.D. was first evaluated by Dr. Callahan in 2002.  He had a previous diagnosis of 

pervasive developmental disorder.  He was receiving an anti-seizure medication, Tegretol.  Dr. 

Warren concluded that J.D.’s medication was appropriate.  Dr. Callahan considered all of JD’s 

etiologies and conservatively continued and monitored his medication.  Under Dr. Callahan’s 
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care, J.D. has shown reduction in the rates of all his symptoms and his behavior has improved.  

J.D.’s psychiatric care demonstrates a reasonable exercise of professional judgment.  Tr. at 4658-

4660 (Warren).   

When asked by Plaintiff’s counsel about whether there was any discussion as to J.D.’s 

behaviors getting worse or better as his Tegretol was increased, Dr. Warren said: 

No. On the return visit, it was felt he was doing better. 
  

Tr. at 4789, 4790 (Warren).  Dr. Warren further explained: 
 

A lot of it is you don’t have precise information, so you do your 
working hypothesis of what’s going on, you do a therapeutic trial 
of medicine, you look at outcomes, and the outcome in this case 
was positive.  His rates went down and treatment is very 
conservative.  He was on Tegretol to start with, they just increased 
the dose and he did better. A reduction in rates from about one to 
two per month in the early 2000s to zero over several months in 
2008. 

 
Tr. at 4790, 4791 (Warren).  It would be standard practice in the treatment process to wait for 
periodic lab results.  Tr. at 4792, 4793 (Warren).       
  

C.C.   

C.C. was first evaluated by Dr. Callahan in 1998.  She had been on Haldol and Cogentin as 

prescribed by another psychiatrist.  She had a long history of severe aggression and self-injurious 

behavior.  She was diagnosed with organic personality disorder and profound mental retardation.  

Dr. Warren concluded that her medications were appropriate.  Under Dr. Callahan’s care, her 

behaviors remained stable and even improved.  Complicating factors were considered and 

attempts were made to take her off the medications. C.C.’s care demonstrates a reasonable 

exercise of professional judgment.  Tr. at 4660, 4661 (Warren).     

L.F., C.P., D.B., J.G., T.B., S.L., A.F., A.W., A.D.W., C.G., H.B., J.L., R.C., H.A., W.L., 
S.S., D.D., N.C., D.K.,W.B., B.H., J.B., H.T. 
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The psychiatric care of  L.F., C.P, D.B., J.G., T.B., S.L., A.W., A.D.W., C.G., H.B., J.L., 

R.C., H.A., W.L., S.S., D.D., N.C., D.K., W.B., B.H., J.B., and H.T.  represents “reasonable 

adequate standards of care, appropriate standards of care.”  Tr. at 4662 (Warren).  Most of these 

individuals were non-verbal and severely or profoundly retarded.  Only two or three were verbal.  

Tr. at 4662, 4663 (Warren).   (Dr. Warren was unable to make a conclusion as to A.F.’s care as 

he believed there were insufficient records to make a determination.  “And that doesn’t represent 

a typical example of the patients at Conway because she was actually cared for by an outside 

psychiatrist.”  Tr. at 4663 (Warren).) 

The majority of these individuals have aggression or self-injurious behavior.  Tr. at 4663 

(Warren).   

All of these individuals received a diagnosis or working diagnosis.  Tr. at 4663 (Warren).   

All the medications prescribed for these individuals were tailored to the individual’s 

symptoms “as careful discussion in the notes of medicine selection … Side effects were routinely 

considered.”  Tr. at 4663 (Warren).  For a number of these individuals, decreases in medications 

were tried.  For some, it was determined that it would not be prudent to try such a decrease.  Tr. 

at 4663, 4664 (Warren).   

For all these individuals, environmental or other possible causes of behavior were 

considered.  Tr. at 4664 (Warren).   

For the majority of these individuals, “the outcomes were positive or stable, either 

improved or remained stable.”  Tr. at 4664 (Warren).   

The psychiatric care provided to S.S. by Dr. Callahan demonstrates a reasonable 

exerciseof professional judgment.  Tr. at 4684, 4685 (Warren). 

  A.M.B. 
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Dr. Warren did not agree with Dr. Holloway’s allegations with respect to A.M.B.  The 

record did not support Dr. Holloway’s allegation that there is a lack of implementation, adequate 

system of detecting, reporting, responding to, and documenting drug-induced side effects.  Dr. 

Warren disagreed that Dr. Callahan neglected to reveal a diagnosis of tardive dyskinesia or 

acataphasia resulting from treatment with antipsychotics.  Tr. at 4685, (Warren).   

Dr. Callahan diagnosed the presence of abnormal facial and body movements and he also 

discussed the risks and benefits of continuing the antipsychotic medication despite the presence 

of early tardive dyskinesia.  Tr. at 4685 (Warren).  He monitored side effects and blood tests.  He 

used ongoing behavioral strategies and made a reasonable review of pertinent history.  Tr. at 

4686 (Warren).  While all neuroleptics can cause tardive dyskinesia , Seroquel, which AMB was 

receiving, has the least likelihood of causing it.  Tr. at 4686 (Warren).   

Dr. Callahan’s psychiatric treatment of AMB met generally accepted professional 

standards.  Tr. at 4686 (Warren).   

  S.A. 

Dr. Warren found no evidence to support Dr. Holloway’s claim that there was no notation 

to reference reasons for the use of 4 milligrams per day dose of Guanfacine, a dose greater than 

the maximum for S.A.  Tr. at 4687 (Warren). 

S.A. was receiving Guanfacine upon admission to CHDC. Dr. Callahn noted he would 

consider tapering it.  Guanfacine is a commonly used drug for ADHD in children.  A long-acting 

formulation of Guanfacine called Intuniv was recently approved and the maximum dose is 4 

milligrams a day.  Tr. at 4687 (Warren).   

S.A.’s vital signs were monitored and were within the normal range.  Tr. at 4688 

(Warren).   
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Dr. Warren also disagreed with Dr. Holloway’s allegation that there was no differential 

diagnosis and target symptoms associated with DSM-IV.  S.A. has an appropriate diagnosis of 

ADHD, autistic disorder, oppositional defiant disorder.  The DSM-IV diagnoses and target 

symptoms are discussed throughout the patient’s records.  Tr. at 4688 (Warren).   

Dr. Callahan met the accepted professional standards of care in his provision of care to 

S.A.  Tr. at 4688 (Warren).   

J.S. 

Dr. Warren found no evidence to support Dr. Holloway’s allegation that it was essential 

that the psychiatrist and interdisciplinary team determine if the present treatment regime is 

effective to minimize utilization of restraint.  Tr. at 4688 (Warren).   

To the contrary of Dr. Holloway’s allegation, Dr. Callahan was evaluating J.S.’s response 

to prescribed psychotropic medicines, followed diagnosis related symptoms, and made changes 

to medications based on positive responses or side effects.  Tr. at 4689 (Warren).  Per his long-

term knowledge of J.S., he planned to discontinue or decrease the antipsychotics and place the 

patient back on Mellaril which had been successful in the past.  Tr. at 4689 (Warren).  Dr. 

Callahan’s recommendation to change J.S.’s prescriptions from Zyprexa to Mellaril “represents a 

reasonable exercise of clinical judgment.”  Tr. at 4689 (Warren).   

Dr. Callahan met accepted professional standards in his treatment of JS.  Tr. at 4690 

(Warren). 

  T.N. 

T.N. is a “very difficult patient.”  He was hyperactive and difficult to control at home.  

Before he came to CHDC he was at a different center where they had to separate him from the 

other clients.  Tr. at 4690 (Warren).  Dr. Callahan’s note says that TN was so hyperactive and 
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self-abusive that he had to be restrained from hurting himself and destroying property.  Tr. at 

4691 (Warren).  Dr. Callahan followed him closely.  He diagnosed him with attention deficit 

disorder, hyperactivity, autistic disorder, stereotypic disorder with self-injury, and profound 

mental retardation.  Tr. at 4691 (Warren). 

The records demonstrate that Dr. Callahan was cognizant of the risk of tardive dyskinesia 

or neural malignant syndrome (NMS).  Tr. at 4691 (Warren).  Dr. Callahan recommended 

cautious attempt to reduce his Altose, due to the risk of tardive dyskinesia or NMS.  Tr. at 4691, 

4692 (Warren).  

Dr. Warren did not agree with Dr. Holloway’s allegation that there was multiple clinical 

lapses of communication between Dr. Callahan, Dr. Stewart, the consulting neurologist and the 

consulting hematologist.  The records demonstrate multiple communications between these 

professionals concerning T.N.’s care and the risk and benefits of Depakote.  Tr. at 4692 

(Warren).   

Dr. Warren also disagreed with Dr. Holloway’s allegation that Dr. Callahan was 

prescribing medication to T.N. to treat aberrant behavior rather than DSM-IV diagnosis 

symptoms.  The medications were prescribed specifically for DSM diagnosis of bipolar disorder, 

OCD.  Tr. at 4692 (Warren).   

Per the American Journal of Mental Retardation, Dr. Warren explained:  

[T]hey state even when only a tentative or nonspecific diagnosis 
can be made, a clinician may need to focus on one or more 
behavioral symptoms as the targets for treatments.  And these 
symptoms on their own may be targets for treatments.  And they 
list such as self-injurious behaviors, physical aggression, 
impulsivity, hyperactivity, a lot of things. 

 

Tr. at 4693 (Warren). 
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Dr. Warren does not agree with Dr. Holloway that an individual’s behavioral symptoms 

should not be the target for treatment.  Tr. at 4693 (Warren).   

T.N.’s low platelets as well as monitoring and discussion on those counts were noted in 

the chart.  They were thought primarily to be the cause of a viral illness.  Depakote was 

continued.  When the viral illness passed, his platelet count returned to baseline.  Tr. at 4695 

(Warren).   

 Dr. Mikkelsen expresses some concerns about T.N.’s low platelet count which he thought 

was related to the use of Depakote.  However, Dr. Kastner demonstrated that the low platelet 

count was due to an infection and had “very little to do with whether he’s taking Depakote.”  Tr. 

at 4177, 4178.  (Kastner).   

And I think the whole thing is a straw man thrown out there to 
make the facility look bad when it has absolutely nothing to do 
with monitoring side effects, but clearly indicates that CHDC is 
managing this patient in a very appropriate manner.  And when he 
becomes acutely ill, they recognize it, they refer him to the 
hospital, he receives timely treatment.  And I would hold forth that 
T.N.’s care is really an illustration of the excellence in care that’s 
provided at CHDC.   
 

Tr. at 4179 (Kastner).   

 Dr. Callahan’t treatment of TN met generally accepted professional standards.  Tr. at 

4695 (Warren).   

More than five doctors were treating T.N. during the period of time covered by the 

records Dr. Mikkelsen reviewed.  Tr. at 3859 (Mikkelsen).  Dr. Mikkelsen did not recall the 

primary care physician during that time.  Dr. Mikkelsen knew T.N. was being treated by a 

neurologist, but he did not refer to him in his notes in his summary.  He did not review all the 

primary care physician’s interdisciplinary notes.  Tr. at 3859, 3860 (Mikkelsen). 
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  Dr. Mikkelsen agreed that T.N. fit the profile for chronic noncyclic hypomanic behavior.  

According to Dr. Mikkelsen, the appropriate treatment for such is mood stabilizers and possibly 

SSRIs.  He suggested that they begin with lithium or valproic acid.  Tr. at 3860 (Mikkelsen).   

Dr. Mikkelsen was aware that T.N. has a seizure disorder and agreed that Depakote is a brand 

name valproic acid that can be used for seizures.  Tr. at 3861 (Mikkelsen).   

 Dr. Mikkelsen agreed that it was significant that T.N.’s Risperdal dosage, while on the 

Depakote, was reduced from 9 to 2.5 milligrams a day.  Dr. Mikkelsen agreed that the risks of 

treatment with Risperal are greater than with Depakote.  Tr. at 3861 (Mikkelsen).     

 Dr. Mikkelsen agreed that guardian consent is needed to treat a patient.  Tr. at 3862 

(Mikkelsen). 

 Dr. Mikkelsen did not have a problem with the use of clonidine for T.N.  Tr. at 3863 

(Mikkelsen).   

It was not Dr. Mikkelen’s contention that the reduction in the platelet count to 16,000 

was solely due to the use of Depakote.  Tr. at 3863 (Mikkelsen).  When asked whether the 

decision to maintain a patient on Depakote with a platelet count of 56,000 did not violate the 

standard of care, Dr. Mikkelsen replied: 

 
I think I said there would be a difference of opinion among 
reasonable people about that.  I guess the answer to your question 
then would be yes. 

 
Tr. at 3864 (Mikkelsen).   
 

Dr. Mikkelsen was aware that T.N. was being followed by a hematologist for his low 

platelet count.  Tr. at 3864 (Mikkelsen).  The infectious disease specialist speculated about the 

low platelet count being due to a viral infection leading to bone marrow suppression.  Tr. at 3865 

(Mikkelsen).  Dr. Mikkelsen did not think that simply marginally reducing the Depakote would 
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have a dramatic effect on bringing the platelet count up.  Tr. at 3865 (Mikkelsen).  T.N.’s 

seizures were well controlled.  Tr. at 3865 (Mikkelsen).  Dr. Mikkelsen attributes that to the 

Depakote.  Tr. at 3865, 3866 (Mikkelsen).  Dr. Mikkelsen agreed that Dr. Callahan noted that the 

increase in Depakote seems to have been helpful regarding T.N.’s bipolar disorder.  Tr. at 3866 

(Mikkelsen).  Dr. Mikkelsen stated that he did not know if it was a statistically true statement but 

acknowledged that Dr. Callahan would subjectively conclude that there was some benefit to the 

Depakote.  Tr. at 3866 (Mikkelsen).   

Dr. Mikkelsen acknowledged that T.N.’s platelet count recovered to its baseline levels 

even with the ongoing treatment of Depakote.  Tr. at 3866 (Mikkelsen).   

C.J. 

Dr. Callahan’s diagnosis was that C.J. was showing early signs of dementia of the 

Alzheimer’s type. Dr. Warren found that the evidence supported the diagnosis, as of lack of 

deterioration in cognitive skills.  Tr. at 4696 (Warren).  

Dr. Warren did not agree with Dr. Mikkelsen’s findings regarding use of anticonvulsant 

and antipsychotic medication for C.J.  Dr. Warren explained that Keppra was prescribed on the 

recommendation of the consulting neurologist.  Dr. Callahan recommended a reduction or 

termination of Keppra at the time of the mental status change.  The primary care physician chose 

to reduce rather than discontinue the Keppra.  Tr. at 4696, 4697 (Warren). 

Per Dr. Warren, the record did not support Dr. Mikkelsen’s allegation that Dr. Callahan 

failed to identify oculogyric crisis, nor did it support Dr. Mikkelsen’s thought that C.J. had 

neuroleptic malignant syndrome.  Tr. at 4697 (Warren).  C.J. did not have oculogyric crisis.  Tr. 

at 4697 (Warren). 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 117 of 383



 118

The hospital physicians considered neuroleptic malignant syndrome.  “In any event, 

whether she had it or she didn’t have it, the standard treatment for NMS is the discontinuation of 

the antipsychotic medication, which is what Dr. Callahan had recommended.”  Tr. at 4697 

(Warren).   

Dr. Warren saw no evidence that Dr. Callahan’s recommendations led to C.J.’s premature 

death.  Tr. at 4698 (Warren). 

Dr. Warren found that Dr. Callahan’s care and treatment of C.J. met accepted 

professional standards.  Tr. at 4698 (Warren). 

 Dr. Mikkelsen questioned the use of Keppra with C. J. and alleged that Haldal caused 

neuropeltic malignant syndrome.  Dr. Kastner explains how neuroleptic malignant syndrome 

“was not the cause of death, was not a contributing factor to the cause of death, and actually did 

not occur in this patient.”  Tr. at 4190-4197 (Kastner).  “[T]here is no departure at all from any 

standard of care”.  Tr. at 4197, 4902 (Kastner).  Even Dr. Mikkelsen admitted that a diagnosis of 

neuroleptic malignant syndrome in the absence of a fever, and C. J. has no fever, is a rare 

occurrence.  Tr. 4199 (Kastner).  Dr. Kastner explained why C.J. clearly did not have NMS.  Tr. 

at 4198, 4199, 4200, 4203, 4204 (Kastner).  C.J. actually died of pneumonia.  Tr. at 4202 

(Kastner).   

W.B. 

Dr. Warren agreed that it appears from the records that during the period when W.B. was 

receiving Geodon and Ativan, Dr. Callahn had not seen WB right away.  However, [t]hat doesn’t 

necessarily mean he wasn’t seen by a physician.  The PCP also sees people.”  Tr. at 4808 

(Warren).     
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Dr. Warren found that Dr. Callahan’s care and treatment of W.B. met accepted 

professional standards.  Tr. at 4811, 4812 (Warren).   

 C.L. 

As to C.L., who had lithium tonicity, Dr. Mikkelsen incorrectly claims that C. L. was 

comatose when admitted to the hospital.  Tr. at 4121, 4122 (Kastner).  Dr. Kastner “really [had] 

trouble with the characterization that C.L. suffered in any way as a result of the care provided by 

CHDC.”  Tr. at 4123 (Kastner).  C.L. was being treated for pneumonia which can impair 

hydration and can raise the lithium level.  Tr. at 4123, 4124 (Kastner).  This is actually an 

example of “very good care” according to Dr. Kastner.   

 When Dr. Mikkelsen learned that C.L. had pneumonia that may have caused his lithium 

tonicity, he then claimed that the lithium may have caused him to aspirate and resulted in 

aspiration pneumonia.  As Dr. Kastner noted, there is no evidence that C. L. had dysphagia or 

was aspirating.  Tr. at 4126 (Kastner).  Although Mikkelsen claims tht C. L. had difficulty 

swallowing a pill on one occasion, this is not dysphagia.  Tr. at 4126 (Kastner).  There is also no 

evidence that he had aspiration pneumonia.  Tr. at 4126 (Kastner).    

Dr. Callahan considered environmental and behavioral factors.  He noted that she is 

blind, has autism and had brain surgery at the age of 6, diagnosing her with an anxiety disorder.  

Dr. Warren explains: 

So, he therefore, reasonably identifies conditions in the patient that 
could be the etiology of her regression rather than the aggression 
just being environmental.  And a sort of larger question is even if 
there were possible environmental factors contributing to her 
behavior, would it be against ethical standards to treat her with 
medicines.  And for her degree of severe self-injurious behavior 
and aggression, the expert consensus guidelines I mentioned earlier 
clearly indicate the treatment with medicine is appropriate … 
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Tr. at 4682 (Warren).  It is often not possible to make a specific diagnosis.  Tr. at 4683 (Warren).   

 S.S. 

Dr. Warren saw evidence that Dr. Callahan considered changes in behavior before he 

tapered or changed any medication recommendations for S.S.  He also considered input from 

others as to her behavior before he made any adjustments.   Tr. at 4684 (Warren).   

Dr. Warren saw no evidence that Dr. Callahan only changed his medication recommendation 

because her mother so requested.  Dr. Callahan had acquired input from others before even 

speaking with S.S.’s mother.  Tr. at 4684 (Warren).  Dr. Callahan considered the guardian’s 

request with a cost-benefit analysis.  Dr. Warren concluded:   

I think he was okay with doing this.  The cost-benefit analysis was 
he had three reports that the behavior was drastically worse on 
Mellaril.  The guardian wanted the change.  The change looked 
reasonable.  There was no clear contradiction to it, so he did it.   

 

Tr. at 4805, 4806 (Warren).     

Dr. Miklelsen claims that Dr. Callahan deferred to the guardian for S.S. as to whether to 

use Zyprexa, but Dr. Kastner points out that the primary care physician is a consultant and it was 

the primary care physician who made the treatment decision based also on the consultation by an 

endocrinologist.  Tr. at 4181, 4182 (Kastner).   

There are three physicians who concur with that 
recommendation as did the guardian. And if Dr. Mikkelsen wants 
to allege that all three physicians violated the standard of care, he'd 
have to demonstrate that, which I don't think he can, or 
acknowledge that it's the way that they felt practice should be 
implemented for this specific individual. 

 

Tr. at 4182 (Kastner).  Furthermore, Dr. Kastner noted: 

So I don't think this individual illustrates any pattern 
at all because there was no standard for a pattern of care 
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articulated, there was no pattern of care described. In this 
case, isolation certainly couldn't support evidence of a 
pattern being present. And I would disagree as to whether or not 
this is even representative of care that deviates from an accepted 
standard at all, because there are three physicians that concurred 
with the treatment. They made a judgment that the treatment was 
appropriate. 
 

Tr. at 4182 (Kastner).   

 Dr. Mikkelsen incorrectly testified that physicians can stop medication without guardian 

consent.  Tr. at 4183 (Kastner).   

 Dr. Warren reviewed the medical charts of some patients reviewed and cited by Drs. 

Mikkelsen and Holloway.  Tr. at 4664 (Waren). 

 D.F. 

D.F. was admitted to CHDC in 1968; she was referred to Dr. Callahan in 2007.  She was 

referred due to changes in behavior, compulsive behavior.  DF has severe mental retardation and 

signification medical problems such as seizure disorder.  She was diagnosed with major 

depression and OCD.  She took an antidepressant, Serotonin, for depressive disorders; Serotonin 

also helps with obsessive compulsive symptoms.  Risperidone was added for the treatment of 

agitation and psychotic symptoms.  Psychiatric care with respect to DF was within the 

reasonable exercise of professional judgment.  Tr. at 4664, 4665, 4666 (Warren). 

Dr. Callahan considered alternative treatment for D.F.  The IDT had also discussed 

behavioral strategies.  D.F. was also tried off Risperdone, but her behaviors worsened.  Her 

behaviors improved once it was restarted.  Tr. at 4666, 4668 (Warren). 

Dr. Warren did not agree with Dr. Mikkelsen’s opinion that D.F. had difficulty with the 

introduction of an antipsychotic medication for someone who was already identified as having 
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significant behavioral and environmental factors contributing to the problematic behaviors.  Tr. 

at 4667 (Warren).   

“[A]ugmentation of an SSRI with neuroleptic is standard treatment for difficult 

compulsive behaviors.”  Tr. at 4667 (Warren).   

B.L.H 

The psychiatric care provided to B.L.H. met generally accepted professional standards.  

B.L.H. has a complex history of mental health diagnosis.  He has profound mental retardation, 

history of NMS (an adverse reaction to Haldol), bipolar disorder, pervasive developmental 

disorder, pica, prior diagnoses of autism, intermittent explosive disorder, depressive disorder.  

When attempts were made to redirect B.L.H., he would often become more aggressive, he was 

very strong, and would bite people.  Dr. Callahan gave him a working diagnosis and treated him 

conservatively, he recommended the reduction of Haldol and reduced and discontinued the 

Propanolol.  His behaviors worsened, becoming more aggressive with eye-poking behavior.  

Other medications were tried.  Lithium and Depakote were started, adjusted, and monitored; first 

the Lithium and then the Depakote.  After many attempts for referral, he was sent to Little Rock 

for ECT.  He significantly improved.  The maintenance with the ECT did not work and he 

relapsed.  He was prescribed Mellaril.  Tr. at 4668 - 4672 (Warren).   

ECT is electroconvulsive therapy.  It is used for mania, “which is standard.”  Tr. at 4798 

(Warren).  “Mania is a condition often with hypersexuality, agitation, aggression, all kinds of 

things.”  Tr. at 4799 (Warren).  “ECT has fewer side effects than medicines.”  Tr. at 4799 

(Warren).   
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Dr. Callahan’s trials with these medications for B.L.H. should not reflect negatively upon 

Dr. Callahan.  “[H]e would try different members of that class of medicine, standard practice, 

good standard practice.”  Tr. at 4672 (Warren).   

Dr. Warren did not agree with Dr. Holloway that Dr. Callahan did not consider the 

neuroleptic side effects as a cause of anxiety.  Dr. Callahan addressed the side effects.  He 

considered the AIMS test.  Tr. at 4672, 4673 (Warren).   

Most psychiatrists can identify akathisia by observation.  Tr. at 4801 (Warren).   

Dr. Warren also disagreed with Dr. Holloway’s criticism that Dr. Callahan let the psych 

examiner take the lead in changing B.L.H.’s medications.  Tr. at 4672 (Warren).  The IDT 

communicated concerns and considerations.  Dr. Callahan outlined a plan in his note for changes 

in medication based on the behavior.  Tr. at 4673 (Warren).  “[A]nd the primary care physician 

could decline that recommendation if he wanted or the psychological examiner could speak 

again directly to Dr. Callahan if she wanted.  It’s standard operation of a multidisciplinary team.”  

Tr. at 4673, 4675 (Warren).   

  D.H.  

D.H. is profoundly mentally retarded with medical problems such as seizure disorder, 

blind, occasional pica, a history of low platelets.  He was referred to Dr. Callahan due to 

behavior problems.  He had a behavior program which he was no longer responding well to. Dr. 

Callahan reviewed his history and reached a diagnostic formulation.  He made recommendations 

for treatment of an anxiety disorder secondary to seizure disorder with behavioral interventions.  

Serotonin was prescribed for use if he did not improve with the interventions.  Dr. Callahan 

monitored the effects of the medications.   Tr. at 4674, 4675 (Warren). 
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Dr. Warren did not agree with Dr. Mikkelsen that Dr. Callahan did not actively treat 

known significant medication side effects.  Dr. Callahan gave evidence that he felt the problem 

was not just environmental, but an anxiety disorder.  Tr. at 4676 (Warren). 

Contrary to Dr. Mikkelsen’s concern that Seroquel caused sedation, Seroquel actually showed to 

be effective.  Tr. at 4677 (Warren).   

Their expert consensus guidelines for treatment of behavior 
problems in mental retardation and that even - - well, they say, 
they emphasize that even when a specific diagnosis is made, the 
condition should address behavior symptoms that may be 
appropriate targets for the treatment, and even if an identifiable 
psychiatric diagnosis cannot be made, medicines can be used to 
treat specific behavioral symptoms.  And they state that 
medication’s definitely recommended as a part of an initial 
treatment plan for self-injurious behavior with a risk of lasting 
harm, for aggression to others that poses a physical risk, and the 
lack of response to psychosocial interventions.  All of those things 
would apply to this patient. 

 

Tr. at 4677 (Warren). 

Dr. Callahan provided reasoned justification for his diagnosis of anxiety disorder when 

he saw DH at the initial visit.  Tr. at 4677, 4678 (Warren).  Side effects were clearly monitored 

and documented.  “It was clear that the physicians were communicating, the platelet levels were 

actively monitored, and the choice was made not to change the medicines.”  Tr. at 4678 

(Warren).    

Every lab test would be signed off by a physician and the physician would see him.  Tr. at 

4802 (Warren).   

Dr. Callahan’s notes reflect his strategy to the physician regarding changes in platelet 

counts.  Tr. at 4803 (Warren).  D.H.’s platelet counts were followed by the physician.  D.H. was 
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also being seen by a neurologist who “doesn’t think it is imperative he comes off the Depakote.”  

Tr. at 4804 (Warren).   

The psychiatric care provided to DH met accepted professional standards.  Tr. at 4678 

(Warren).   

Dr. Mikkelsen agreed that from the record Depakote and Serquel were for the treatment 

of a psychiatric disorder.  Tr. at 3872 (Mikkelsen).   

 Dr. Mikkelsen testified that he would not recommend discontinuation of Depakote due to 

low platelet count unless the count was under 50,000.   

Q. So I believe this individual might have had a count of 87,000. 

A. Yeah.  I wouldn’t worry about that. 

Tr. at 3872 (Mikkelsen). 

A.C.J. 

Dr. Warren found no evidence to support Dr. Holloway’s conclusion that Dr. Farrell did 

not provide a DSM diagnosis, performed no diagnostic formulation or differential diagnosis, 

provided no outline of what medicines are targeting, did not address status of seizure disorder, 

did not note continuity of care with neurologist, and did not document review of vital signs and 

weights.  Tr. at 4678, 4679 (Warren).   

Dr. Warren did not find a diagnostic formulation or diagnosis.  However, he noted that 

A.C.J. was being seen by a psychiatrist outside of CHDC.  He found that this was not 

representative of the psychiatric care at CHDC.  She did not receive medication 

recommendations or psychiatric care from Dr. Callahan.  Tr. at 4678, 4680 (Warren). 

A.C.J. is on a variety of medications.  She has a seizure disorder and is “required code 

blue transportation to the emergency room if she has a seizure because of her respiratory 
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distress.”  She also has a vagal nerve stimulator.  Tr. at 4679 (Warren).  Dr. Farrell, the outside 

psychiatrist, provides notes on the medications and blood levels.  Tr. at 4679 (Warren).  

 K.F. 

Dr. Parmley stated that K.F.’s death was not untimely.  She was born with chromosome 

18q deletion.  “The prognosis for people born with that particular deletion is less than 24 hours.”  

K.F. lived “20 years and 11 months longer than she should have.”  The longest living person 

with the same condition lived less than a year.  Tr. at 5453, 5454 (Parmley). 

Dr. Warren did not agree with Dr. Mikkelsen’s allegation that Dr. Callahan’s notes 

indicated that he would prescribe psychotropic medication for individuals engaging in self-

injurious behaviors and aggression due to environmental and behavioral factors.  Dr. Warren did 

not agree with Dr. Mikkelsen’s allegation that Dr. Callahan will prescribe psychotropic 

medication that he believes is contraindicated for a patient and will produce harm.  Tr. at 4681, 

4682 (Warren).   

  “It’s very difficult in the more severely mentally retarded individuals to actually 

ascertain the various criteria to make a particular diagnosis.”  Tr. at 4645 (Warren).  Dr. Warren 

explained: 

As people become more mentally retarded, they become less 
verbal.  Many of the criteria used to make diagnoses in the DSM-
IV, which is the usual sort of manual we go by to try and arrive at 
psychiatric diagnoses, many of the criteria listed in there require 
verbal reports from the patient to describe their subjective mental 
experiences, which individuals with mental retardation even with 
mild levels are not able to do well.  And certainly a lot of the more 
profoundly, severely profoundly mentally retarded individuals are 
nonverbal. 

 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 126 of 383



 127

Tr. at 4645, (Warren).   There are behavior disorders in the developmentally disabled population 

that do not meet the diagnostic characteristics in the DSM-IV.  Tr. at 4646 (Warren).  Some 

diagnoses may be symptom-based.  Stated by Dr. Warren: 

I think best practice is to try as best you can to arrive at a working diagnosis and 
you would try and find clusters of symptoms that would suggest a particular 
diagnostic direction to work in, try and arrive at a working diagnosis even though 
there aren’t strict criteria available to make that definitive diagnosis. 
 

Tr. at 4646 (Warren).  Using psychopharmacology is a standard practice.  Tr. at 4646 (Warren). 

CHDC has a reliable method for identifying medication target symptoms and clinically 

justified diagnosis.  Dr. Callahan explained: 

This occurs through psychiatric consultation to the primary care physician, 
discussions with psych examiners and other treatment team members.  And those 
interactions are documented in the consultation notes, medical progress notes, the 
IPPS, the special staffings, and positive effects, negative effects, and the side 
effects are thoroughly discussed. 
 

Tr. at 4700, 4701 (Warren).  Dr. Callahan makes the diagnoses, not the nonmedical staff. 

[H]e shows the reasoned thinking behind his diagnoses.  There is input from the 
multidisciplinary team regarding medicine changes, but Dr. Callahan just makes, 
well, makes a recommendation to the PCP who is the ultimate arbiter who decides 
whether to accept that or decline that. 
 

Tr. at 4703 (Warren).   

The prescription of psychotropic medication is based on previous evaluation including all 

available records and history and a new evaluation.  Information is also gathered from 

caregivers.  Dr. Callahan considers behavioral reports, records of any unusual symptoms, sleep 

issues, etcetera.  “Basically look at all of the information, and then I would formulate a 

diagnosis.”  If a psychiatric diagnosis is made, Dr. Callahan then taking all of that into 

consideration, looking at what I think the best diagnosis at the time is, then I would make a 
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recommendation of medication based on that individual, and what, in my experience, is most 

likely to work best in that type of individual.  Tr. at 5349 (Callahan).   

Just because an individual is referred to Dr. Callahan, it does not necessarily mean that he 

will make a psychiatric diagnosis and prescribe medications to them.  Tr. at 5380 (Callahan).  Dr. 

Callahan would not necessarily make a diagnosis based on someone being merely agitated.  Tr. 

at 5380 (Callahan).   

Dr. Callahan does consider a medication benefit versus risk assessment before 

recommending a psychotropic medication.  Tr. at 5349 (Callahan).  Dr. Callahan’s medication 

benefit versus risk assessment is formulated in his head, “what any physician will do.”  Tr. at 

5349 (Callahan).    The primary care physicians are involved in the medication benefit versus 

risk assessment.  They are “perfectly competent to consider those issues, particularly with regard 

to side effects as well.”  Tr. at 5373 (Callahan).   

If an individual is unable to cooperate, for example, with a physical examination or lab 

work, a “more rapid short-term solution” may be considered.  The physician may consider short-

term anxiety medications in such a situation involving the safety of the individual.   

The same thing would happen in any hospital setting where you 
had someone becoming agitated.  They would not wait to see what 
happened in two weeks.  They would deal with the immediate 
situation and then proceed from there.   

 

Tr. at 5380 (Callahan).   

Determining the difference between a behavior and a symptom of psychiatric diagnosis is 

a matter of degree.  If a behavior significantly interferes with a social and occupational function, 

it is a symptom.  Tr. at 4647 (Warren).   
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Regarding the acceptable standard of care for treating individuals with profound mental 

retardation and attempting to determine whether they are suffering from a psychiatric illness, Dr. 

Warren explained that there are general principles to follow.  The review should include history 

and collateral information, such as family and personal history, medical history, medications, 

sleeping and eating patterns.  “[T]ry as best you can to do a mental status examination.”  Tr. at 

4647, 4648 (Warren).  The, after review of, for example, language abilities, speech, appearance, 

mood, any signs of being psychotic, any obsessions or compulsions, judgment and insight, a 

working diagnosis can be made.  Tr. at 4648 (Warren).  “[T]he treatment plan should be - - the 

sort of guiding principles might be that is you use a medicine to try and use the one that has 

fewer side effects to start with a small does, to increase doses gradually, if you can, try to change 

only one medicine at a time, look for side effects.”  Tr. at 4648 (Warren).      

After noting that Dr. Mikkelsen treats people with boarderline personality disorder with 

psychotropic medication when there is no indication for psychotropic medication, Dr. Kastner, 

stated: 

What I fault Dr. Mikkelsen for is coming here and saying that 
because they treat people with psychotropic medications or other 
procedures at Conway when they feel they need to do something 
that they have now violated the standard of care.  Dr. Mikkelsen 
violates that standard of care in his own practice.  He should admit 
that here and acknowledge that the practices at Conway are no 
different than what he does in his own practice.   

 

Tr. at 4029 (Kastner).  As pointed out by Dr. Kastner, Mikkelsen has prescribed psychotropic 

medication without a psychiatric diagnosis.  Tr. at 4136, 4137 (Kastner).  Both Dr, Mikkelsen 

and Dr. Holloway agree that psychotropic medication can be used to treat behaviors even when 

there is no Axis I diagnosis.  Tr. at 4137 (Kastner).   
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Psychotropic medications are not predominantly used for maladaptive behaviors.  Tr. at 

4703 (Warren).  Per the consensus guidelines, if a diagnosis cannot be made, “medication 

selection should be made based on specific behavioral symptoms, and when a specific diagnosis 

can be made, they should also address behavioral symptoms.”  Tr. at 4683 (Warren).  Dr. Warren 

found no evidence of CHDC prescribing medication just to suppress aberrant behavior.  Tr. at 

4705 (Warren). 

Contrary to the implication of Plaintiff’s counsel, the integration of medication and 

psychosocial intervention are considered.  The psych examiner is present at the interview for this 

reason.  Tr. at 4752 (Warren).       

“[A] lot of the core symptoms you might look for, especially a measurable type of 

symptoms, are not going to be the kikind of thing that’s going to show up in the diagnostic 

criteria.”  Tr. at 5345 (Callahan).  An example is someone with schizophrenia who is 

experiencing hallucinations.  May of the individuals at CHDC are nonverbal and cannot 

articulate that they are hearing voices.  Their symptoms may be observed by an increase of 

agitation or talking to themselves.  Tr. at 5344, 5345 (Callahan).   

The priority is targeting the most severe symptom.   

And so this – basically the psychological examiner gives me a 
report, I summarize what I think are the most relevant parts of the 
report, a, with not going into massive detail which, as you know, 
can be very time consuming and not terribly helpful.  And, again, 
in that particular case, this is an individual which aggression has 
been part of his long-term symptoms, and so we can track that 
particular symptom as part of his treatment plan.  

 

Tr. at 5337 (Callahan); Pl. Ex. 824.  Callahan was treating the underlying disorder.  “The 

situation factors may exacerbate the underlying disorder.”  Tr. at 5378 (Callahan); Pl. Ex. 824.  
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Dr. Mikkelsen admitted that all behaviors can be symptoms of mental illness.  Tr. at 3820 

(Mikkelsen).  Distinguishing symptoms and behaviors, Dr. Mikkelsen stated: 

Well, symptoms are usually - - would usually be more related to 
the psychiatric diagnosis, and, again, in the field that we are talking 
about here, the behaviors that you see addressed are usually 
aggression, SIB, agitation, and tantrum behavior that do not in and 
of themselves readily fit with any psychiatric diagnosis without 
some linkage to the psychiatric diagnosis.   

 
Tr. at 3820, 3821 (Mikkelsen).   
 

Dr. Mikkelsen agreed that where individuals have intellectual impairment where it is 

difficult to access internal thoughts, you must be more thoughtful outside the official DSM 

guidelines.  Tr. at 3817, 3818 (Mikkelsen).  Dr. Mikkelsen agreed that for many individuals with 

profound mental retardation, the diagnosis that can be made is either autism spectrum disorder or 

pervasive developmental disorder.  Tr. at 3826 (Mikkelsen).  There are situations where rule-out 

diagnosis is appropriate.  Tr. at 3826 (Mikkelsen).   

Dr. Mikkelsen coauthored with McKenna Psychopharmacological Algorithms for Adults 

With Developmental Disabilities and Difficult to Diagnose.  Tr. at 3818 (Mikkelsen).  Per said 

article, Dr. Mikkelsen explained: 

 
What I meant was that it gets more and more difficult to make a 
psychiatric diagnosis as intelligence decreases into the severe to 
profound levels for the reasons that you read in my quote.  And 
then raising a question for future research as to whether or not 
there are as yet uncharted syndromes that may become apparent 
with regard to those more basic physiological regulatory systems 
that you talked about.  

 
Tr. at 3819 (Mikkelsen).   
 

`Dr. Mikkelsen agreed that the majority of residents at CHDC have severe or profound 

mental retardation.  Tr. at 3819 (Mikkelsen).  Consistent with his article Psychopharmacological 
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Algorithms for Adults With Developmental Disabilities and Difficult to Diagnose, Dr. Mikkelsen 

agreed that it is more difficult to make a valid psychiatric diagnosis for the majority of 

individuals at CHDC.  Tr. at 3819 (Mikkelsen).   

Dr. Mikkelsen agreed that it may not always be appropriate to follow the DSMIV very 

strictly.  Tr. at 3837 (Mikkelsen).  In fact, Dr. Mikkelsen once published an article regarding 

behavioral phenotypes suggesting in part that you would not necessarily have to make a 

psychiatric diagnosis to render treatment.  He abandoned the hypothesis and went back to 

believing that a solid psychiatric diagnosis is needed.  Tr. at 3833, 3834, 3835 (Mikkelsen).   

The most definitive way to make a diagnosis is to conduct an assessment of that 

individual.  Although he found the documentation sufficient to make an opinion.  Dr. Mikkelsen 

did not perform an individual examination of individuals.  Tr. at 3832 (Mikkelsen). 

When asked whether the review of diagnosis after each unsatisfactory medication trial 

may explain frequent changes of diagnosis, Dr Mikkelsen replied: 

-- [Y]es, you can see a change in diagnosis after you’ve had a result from a 
medication which makes you think that there’s something else operating. 

 
Tr. at 3821 (Mikkelsen).   

 

As Dr. Kastner noted, Mikkelsen could not provide any benchmark or standard to support 

his claim that obsessive-compulsive disorder was diagnosed too frequently at CHDC. Tr. 4134 

(Kastner).  As to the diagnosis, OCD, Dr. Kastner stated:  

It's very, very difficult to make a diagnosis of obsessive-
compulsive disorder because we really don't have insight into the 
thinking, and typically it's inferred simply from the presence of 
repetitive or stereotypic behavior, which is often overlapping 
significantly with the autism spectrum disorder diagnoses. So this 
is a fairly common problem. It's seen often in clinical practice. 
There are many, many, many hundreds of articles on he 
overlapping clinical presentation of the autism spectrum disorders 
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and OCD, the difficulty in making the diagnosis, the 
appropriateness of treating those behaviors which, depending on 
how you look at them, could be considered symptoms of OCD. So, 
again, I have no concern at all regarding this type of care for this 
type of patient.  

 

Tr. at 4135, 4136 (Kastner).  The Food and Dradministration has approved the use of certain 

drugs such as Risperdal and Abilify to treat challenging behaviors.  Tr. at 4141 (Kastner).   

When asked how the diagnosis of OCD is made at CHDC, Dr. Parmely explained, in 

part: 

All psychiatric diagnoses are based on the American Psychiatric 
Association’s Diagnostic & Statistical Manual of Mental 
Disorders, which is published by the American Psychiatric 
Association, and it outlines what you are looking for to be able to 
diagnose an illness, and you can have to be able to meet all of 
those criteria.   

*   *  * 
The diagnosis of OCD is based on that. . . The obsessions are the 
thoughts and intrusive things that are interfering with your life and 
making you non functional.  The compulsions are the things that 
relative to the anxiety caused by the other. 
 

*   *  * 
 

Tr. at 5451, 5452.  It is difficult to diagnosis OCD in people who are cognitively impaired 

because they are unable to describe the obsession.  In many cases it is based on observation.  Tr. 

at 5452, 5453 (Parmley). 

Dr. Parmley confirmed that the diagnosis of OCD does not impair the diagnosis of other 

disorders.  Tr. at 5453 (Parmley). 

It is not unbelievable to Dr. Parmley that one-quarter of the population at CHDC has 

OCD.  “If they meet the criteria, yes” OCD is interfering with their daily lives.  Tr. at 5472 

(Parmley). 
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OCD is distinct from autism.  Tr. at 5472.  Yet, treatments for OCD and autism are not 

necessarily different.  Tr. at 5473 (Parmley). 

[M]any of the drugs that are used to treat OCD are also considered 
antidepressents, particularly of the SSRA, selective serotonin 
reuptake inhibitor class.  And those who have been approved by 
the studies that they have found that they, you know, reduce that 
anxiety that’s in OCD.  Now, an antidepressant might also be 
appropriate for an autistic person, child, so in which case the same 
drug would be treating both things, or maybe two different ones.   

 

Tr. at 5473, 5474 (Parmley). 

 Dr. Mikkelsen claimed that the number of OCD diagnoses at CHDC is high, however, he 

had no data to compare the OCD number with other settings.  Tr. at 3829, 3830 (Mikkelsen).  Dr. 

Mikkelsen does not know the percentage of patients at an ICF/MR who would be expected to 

have an OCD diagnosis.  Tr. at 3830 (Mikkelsen).   

 Although Mikkelsen claims that attention deficit hyperactivity disorder (ADHD) should 

not be diagnosed with a diagnosis of autism, most of the individuals at CHDC with the type of 

dual diagnosis were so diagnosed before coming to CHDC.  Tr. at 4145 (Kastner).  Dr. Holloway 

claimed there were six (6) persons with a diagnosis of ADHD and autism, but Dr. Kastner could 

not find evidence to support this claim by Holloway.  Tr. at 4145 (Kastner).  In fact, some of 

these six (6) actually had the ADHD diagnosis removed after coming to CHDC.  Tr. at 4145, 

4146 (Kastner).   

In one study, for example, the researchers found that 55 percent of 
children with autism spectrum disorders fulfilled the DSM-IV 
criteria for ADHD. Obviously there is an empirical basis for 
people who believe they should treat -- diagnose and treat children 
with autism as though they also have ADHD. . . . What I'm telling 
you is that current practice is consistent with making those two 
diagnoses concurrently in children and treating symptoms of 
ADHD in children with autism. There's plenty of literature, I've 
abstracted 16 or so articles, and I don't see there's a need to go into 
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those except again to go back to that treatment of children with 
autism spectrum disorders. 

 

Tr. at 4146, 4147.  (Kastner).  Although Mikkelsen implies that ADHD should not be diagnosed 

at all in the population at CHDC, ADHD is diagnosed in this type of population all the time.  Tr. 

at 4146 (Kastner).   

Dr. Mikkelsen provided no comparative data from other facilities as to the number of 

ADHD diagnoses.  Tr. at 3830 (Mikkelsen). 

 Dr. Mikkelsen admitted that there is no absolute prohibilitation of the diagnosis of 

ADHD in children with significant intellectual impairments.  However, there is a “caution about 

it.”  Tr. at 3840, 3841 (Mikkelsen).  Dr. Mikkelsen agreed that, according to the DSM, an ADHD 

diagnosis cannot be made only on the presence of pervasive developmental disorder.  Tr. at 3841 

(Mikkelsen) 

 Dr. Mikkelsen conceded that there is professional literature which states that ADHD may 

be an appropriate diagnosis for children with a diagnosis of autism.  Tr. at 3841 (Mikkelsen).  

Symptoms of ADHD and autism can overlap.  Tr. at 3841 (Mikkelsen).   

 Dr. Warren found that Dr. Callahan’s notes to be detailed.  “I was struck by the amount 

of detail I could find.”  Tr. at 4650 (Warren).  Dr. Kastner also found the records maintained by 

Dr. Callahan are appropriate, adequate, and consistent with general practice.  Tr. at 4156 

(Kastner).  There is an approval process for the prescription of psychiatric medications.  After 

Dr. Callahan makes a medication recommendation, the recommendation goes to the primary care 

physician.  The primary care physician can accept or choose not to accept the recommendation.  

The primary care physician’s determination then goes to the IDT.  If the medication is approved 

by the guardian, then the recommendation is sent to the Human Rights Committee (HRC).  If it 
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is approved by the HRC, the medication recommendation is returned to the primary care 

physician to write the order.  Tr. at 4652, 4653 (Warren).  The psychiatric medication approval 

process may be expedited if necessary.  Medications can be ordered within four hours.  Tr. at 

4653 (Warren).   

Typically, psychotropic medications decrease in dosage after an individual is admitted to 

CHDC.  Tr. at 5345 (Callahan).  They do so “rather dramatically both in terms of number of 

mediations and dosages.”  Tr. at 5345 (Callahan).  CHDC strives to use the smallest dosage of 

psychotropic medication as possible to control the prominent symptoms and allow the individual 

to be comfortable.  However, sometimes, the individual’s symptoms require an increased dosage.  

Tr. at 5345, 5346 (Callahan).   

CHDC has adopted the most conservative definition of polypharmacy.  Polypharmacy is 

two psychiatric medications in use at the same time.  Subcategories such as same class of 

medication and augmentation are also considered.  Tr. at 5342 (Callahan).  

Sometimes polypharmacy is inherited.  Tr. at 5346 (Callahan).  “People come in on 

multiple medications, and we just reduce the mediations as much as seems possible given the 

circumstances and, again, the situation.”  Tr. at 5346 (Callahan). 

In certain situations, polypharmacy is necessary. 

My inclination is that how much medication they are taking is 
significant, but someone banging their head on the door or the 
walls, scratching themselves all of the time, picking at their skin to 
the point of bleeding, attacking other people or trying to, is of a 
greater concern than exactly how much or how many medications 
a person is on. 

 

Tr. at 5346 (Callahan).  Polypharmacy is more the norm than not in the provision of psychiatric 

standard of care.  Tr. at 5347 (Callahan).   
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Dr. Warren found that Dr. Callahan used an appropriate selection of medications from an 

appropriate range of classes of psychotropic medications.  Tr. at 4705 (Warren).  He prescribes a 

wide variety of medications.  Dr. Warren explained: 

There is no correct number of drugs or classes to prescribe for a 
particular patient population, and you must instead individualize 
your treatment according to the patient.  And Dr. Callahan’s 
practice showed such careful, individualized, logical, thoughtful 
reasoning with regard to his use of medicines. 

 

Tr. at 4705 (Warren).   

 Contrary to Mikkelsen’s claim that Dr. Callahan used mostly only five (5) medications, 

Dr. Callahan prescribed twenty (20) medications.  Tr. at 4148 (Kastner).  Dr. Callahan is clearly 

not picking the same medications over and over again.  Tr. at 4149 (Kastner).  Dr. Kastner 

stated: 

And I think there's no evidence that my pattern or Dr. Mikkelsen's 
pattern or Dr. Callahan's pattern or CHDC's pattern would violate 
any standard of care because there's no standard pattern. There is 
no standard, if you will, of care in that area. And I think that's 
something that is clearly supported by the  consensus statement of 
the 40 or 45 experts in the "Psychopharmacology of Persons with 
Mental Retardation" that was published in the mid '90s, I believe. 
In fact, it's only gotten worse. Every time a new drug comes out, 
they always look for a new indication. So it just -- we're just 
bombarded with new treatment options and new toys, if you will. 
As they come out, people just start using them. It's going to be 
more and more difficult to say that there could possibly be a 
typical pattern because there are just so many different meds, so 
many people using them in novel or unapproved uses. It's just 
going to become more and more complicated over time. 

 

Tr. at 4149, 4150 (Kastner).   

In response to Mikkelsen’s claim that Clozaril is the “gold standard,” Dr. Kastner 

responded:  

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 137 of 383



 138

I think that statement reflects Dr. Mikklesen's personal 
idiosyncrasies about the use of Clozaril. Clozaril is a very toxic 
medication as he described. Patients who are treated with Clozaril 
require blood tests every two weeks. And the blood test results 
need to be given to the pharmacy before the pharmacy will release 
the medication to the patient. It's that toxic. I don't use it in my 
practice more than a handful of times. I could see it being used 
more at CHDC, but it's not something that personally I would 
encourage or that I think is required to be done in order to meet the 
standard of care. You know, on the contrary, if they had high rates 
of use of Clozaril and Dr. Mikkelsen walked in, I could see him 
saying, "Oh, this is far too much Clozaril. It's a toxic medication. 
 

Tr. at 4152 (Kastner).   

Dr. Mikkelsen agreed that the use of Clozaril can be fatal if not carefully monitored.  

However, it is in his opinion an effective medication.  Tr. at 3808 (Mikkelsen).  Dr. Mikkelsen 

referred to Clozaril as the gold standard in the treatment of psychiatric conditions.  Tr. at 3808 

(Mikkelsen).   

 Dr. Mikkelsen claimed that Dr. Callahan utilized psychotropic medication that might be 

harmful to the patient.  Tr. at 4160 (Kastner).  Dr. Kastner explained: 

Well, Dr. Mikkelsen was a bit of a moving target on this 
one. In his report, he said that the standard is to, quote, 
first do no harm. I'm paraphrasing the Hippocratic oath. And that's 
really not the standard for the prescription of any treatment 
because as Dr. Mikkelsen did acknowledge two days ago, every 
treatment is potentially harmful, and he couldn't identify a single 
psychotropic or other medication treatment that wasn't potentially 
harmful. If we employed the standard f to first do no harm, we 
would not be able to prescribe any medications because we 
couldn't with certainty ensure that our treatments might not harm 
the individual. So obviously that's an impractical and unrealistic 
and unacceptable standard. And Dr. Mikkelsen in his testimony 
changed his position and then began to support the reasonable 
practice which is to perform some form of comparison of the 
potential risks and benefits of treatment versus nontreatment. And 
that's the standard. And I saw evidence of Dr. Callahan practicing 
according to that standard. 
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Tr. at 4160, 4161 (Kastner).  Dr. Callahan weighs potential risks against potential benefits of 

treatment consistent with the standard of care, and he is exercising professional judgment.  Tr. at 

4162 (Kastner).  Dr. Kastner dod not see any medications prescribed by Dr. Callahan that were 

contraindicated.  Tr. at 4163 (Kastner).   

 Dr. Warren found the use of psychotropic medications at CHDC to be appropriate, Tr. at 

4703 (Warren).   

Contrary to the implication of Plaintiff’s counsel, CHDC avoids frequent drug and 

medication dose changes.  Tr. at 4751 (Warren). 

Contrary to the implication of Plaintiff’s counsel, CHDC attempts to avoid using two 

medications in the same therapeutic class.  “There are repeated notes about polypharmacy 

considerations at Conway.”  Tr. at 4751 (Warren).  Dr. Warren stated:  “They’re aware of that 

and attempt to avoid it.”  Tr. at 4752 (Warren).   

Contrary to the implication of Plaintiff’s counsel, Dr. Callahan’s notes the attempted 

avoidance of long term use of anti-anxiety agents.  Tr. at 4752 (Warren). 

 CHDC has an appropriate system for detecting, monitoring, reporting, responding to and 

documenting drug side effects.  Tr. at 4700 (Warren).  Side effects are “addressed by Dr. 

Callahan and the primary care physicians both through clinical observation, systematic 

laboratory testing, use of the AIMS scale, and when side effects are assessed or detected. They 

are appropriately addressed.”  Tr. at 4700 (Warren).   

 As to Mikelsen’s claims as to the detection and monitoring of side effects, Dr. Kastner 

“found that Mikkelsen’s allegations about potential side effects were purely conjecture.”  Tr. at 

4170 (Kastner).  Dr. Kastner reviewed the cases sampled by Dr. Mikkelsen, and those cases 
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“were clear that side effects are monitored.”  Tr. at 4171, 4172).  Dr. Kastner found adequate 

side effect monitoring.  Tr. at 4173 (Kastner).   

 Dr. Kastner stated that the AIMS test used at CHDC “is the instrument that’s the most 

widely used for the purposes of screening for the presence of tardive dyskinesia.  Tr. at 4231 

(Kastner).   

 CHDC utilizes a protocol which automatically orders laboratory tests pursuant to each 

individual’s prescriptions.  It is automatic.  Dr. Callahan then reviews the results.  Tr. at 4701 

(Warren).  Dr. Warren stated that six month review for tardive dyskinesia is appropriate.  Tr. at 

4702 (Warren).  According to Dr. Warren, “with a reasonable degee of medical certainty”, a 

doctor cannot identify tardive dyskinesia without seeing the patient.  Tr. at 4704 (Warren).   

 As to Mikkelsen’s alleged concerns about the frequency of psychiatric evaluations, Dr, 

Kastner found that Mikkelsen did not offer any standard or practice pattern, and that Mikkelsen 

did no analysis of the current practice at CHDC.  Tr. at 4165, 4166 (Kastner).  Dr. Kastner did 

not see any evidence that follow up recommendations were problematic in any way.  Tr. at 4165.   

 Dr. Kastner, contrary to Mikkelsen, did not see any evidence of a pattern of delay in 

implementing treatment plans in any of the clinical practices at CHDC Tr. at 4159 (Kastner).   

 

7. THE OPINIONS OF PLAINTIFF’S PSYCHIATRIC EXPERTS 
ARE UNRELIABLE 

 
 The Defendants have already described how the sampling techniques of Dr. Mikkelsen 

and Dr. Holloway were unscientific and unrepresentative.  However, there are additional reasons 

for rejecting or discounting the opinions of Dr. Mikkelsen and Dr. Holloway, such as their lack 

of qualifications, their lack of standards, inconsistencies between their testimony and their 

practice, their mistakes, and their misrepresentations.   
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Dr. Mikkelsen 

 Dr. Mikkelsen holds no primary care certification.  Tr. at 3782 (Mikkelsen).  Dr. 

Mikkelsen does not provide primary care services.  Tr. at 3782 (Mikkelsen).  Dr. Mikkelsen does 

not practice internal medicine.  Tr. at 3783 (Mikkelsen).  Dr. Mikkelseon holds no certifications 

in and does not practice family medicine or pediatrics.  Tr. at 3783 (Mikkelsen).  Dr. Mikkelsen 

has no hospital admitting privileges anywhere.  Tr. at 3784 (Mikkelsen).  Dr. Mikkelsen has no 

credentials as to primary care services.  Tr. at 3784 (Mikkelsen).  He does not bill Medicaid, 

Medicare, or commercial insurers for primary care services.  Tr. at 3785 (Mikkelsen).  Dr. 

Mikkelsen does not provide treatment for pneumonia.  Tr. at 3785 (Mikkelsen).  As the 

consulting medical director for The Mentor Network, Dr. Mikkelsen does not supervise all their 

medical services and he does not provide hands-on supervision of the medical services.  Tr. at 

3785, 3786 (Mikkelsen).  As a result, Dr. Mikkelsen has an inadequate background to comment 

on general medical services.   

 Dr. Mikkelsen has no certification pertaining to end-of-life care.  Tr. at 3783 

(Mikkelsen).   

   In his practice, Dr. Mikkelsen does not supervise any practicing therapists, such as 

speech-language therapists, occupational therapists, or physical therapists.  Tr. at 3785 

(Mikkelsen).  Dr, Mikkelsen has no formal training in the delivery of nursing care, occupational 

therapy services, or nutritional services.  Tr. at 3782 (Mikkelsen).  Dr. Mikkelsen is not certified 

in psychology and is not credentialed by any agency or entity to provide psychological services.  

Tr. at 3783 (Mikkelsen).  In his practice, Dr. Mikkelsen does not directly supervise any 

psychologists.  He is not credentialed to provide psychological services by any insurance 

company.  Tr. at 3784 (Mikkelsen).  He does not bill Medicaid, Medicare, or commercial 
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insurers for psychology services.  Tr. at 3784 (Mikkelsen).  Dr. Mikkelsen has not taken any 

voluntary recertification in adult psychiatry since his initial certification in 1978.  Tr. at 3781, 

3782 (Mikkelsen).  Dr. Mikkelsen has not taken any voluntary recertification in child psychiatry 

since his initial certification in 1981.  Tr. at 3782 (Mikkelsen).   

 Dr. Mikkelsen was provided with a spreadsheet of individuals on psychotropic drugs at 

CHDC by the DOJ that he had not requested.  Tr. at 3786 (Mikkelsen).  Prior to his tour of 

CHDC, Dr. Mikkelsen received documents from the DOJ, selected by the DOJ.  Tr. at 3786, 

3787 (Mikkelsen).   

 Dr. Mikkelsen did not review CHDC residents in any proportions to the overall general 

population, such as by disability or intellectual level.  Tr. at 3787 (Mikkelsen).  There was at 

least one individual whom Dr. Mikkelsen reviewed only because other DOJ consultants asked 

him to.  Tr. at 3788 (Mikkelsen).  Dr. Mikkelsen agreed that his sample ended up being younger 

residents.  Tr. at 3788, 3789 (Mikkelsen).  Also, the examples Dr. Mikkelsen ended up with were 

residents who took more medication than the average resident at CHDC.  Tr. at 3789 

(Mikkelsen). The sample that Dr. Mikkelsen ended up with were individuals who had more 

adverse outcomes than the average individual at CHDC.  Tr. at 3789 (Mikkelsen).  Dr. 

Mikkelsen selected 76 charts “drawn from low utilizers of medications, high utilizers of 

medications, and then some based on the diagnostic constellation that was listed on the face 

sheet, probably leading more toward complex diagnostic formulations.”  Tr. at 3790, 3791 

(Mikkelsen).   

 Dr. Mikkelsen agrees that if an observer interacts with clients it may certainly affect the 

representativeness of the observations of the client’s behavior.  Tr. at 3793, 3794 (Mikkelsen).  
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Although he was doubtful that his presence was causing a disturbance, he left a residence where 

he was told he was upsetting some of the residents.  Tr. at 3794 (Mikkelsen). 

Dr. Mikkelsen did not interview Dr. Eldon Schulz, a key physician providing psychiatric care to 

residents of CHDC  Tr. at 3791 (Mikkelsen). 

 Dr. Mikkelsen did not conduct a psychiatric assessment of any individual at CHDC.  Tr. 

at 3831 (Mikkelsen).   

Dr. Mikkelsen agreed that a professional might be able to offer treatment without 

evidence of its efficacy and still not violate the standard of care.  He agreed with the caveat that 

in the case of psychopharmacology they should have some rational hypothesis.  Tr. at 3805 

(Mikkelsen).     

Dr. Mikkelsen agreed that you may be able to deviate from a guideline and still not 

violate a professional standard.  Tr. at 3815 (Mikkelsen).   

Dr. Mikkelsen agreed with the quote from the AACAP that stated: 

The practice parameters are not intended to define a standard of 
care, nor should they be deemed exclusive of all proper methods of 
care or exclusive of other legitimate methods of care directed at 
obtaining the desired results.  The ultimate judgment regarding the 
care of a patient and family must be made by the clinician in light 
of all the clinical evidence presented by the patient and family, the 
diagnostic and treatment options available, and available resources. 

 

Tr. at 3816 (Mikelsen).   

 Speaking to his experience in Massachusetts, Dr. Mikkelsen agreed that CARF evaluators 

perform rigorous evaluations.  Tr. at 3797 (Mikkelsen).   Speaking to his experience in 

Massachusetts, Dr. Mikkelsen agreed that CARF surveyors review general medication issues and 

whether there are overmedications at the facility.  Tr. at 3797, 3798 (Mikkelsen).  Massachusetts 
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CARF surveyors review for individuals who are obtund, drooling, or experiencing side effects.  

Tr. at 3798 (Mikkelsen).    

Dr. Mikkelsen agreed that you cannot implement a treatment plan without the informed 

consent of a legal guardian.  Tr. at 3813 (Mikkelsen).   

Regarding his work at MENTOR, Dr. Mikkelsen did not know whether nurse 

practitioners without board certification in psychiatry provide psychiatric services to MENTOR 

clients.  Tr. at 3814 (Mikkelsen). 

 Dr. Mikkelsen admitted that there is no real substantial evidence, no definitive treatise on, 

the effectiveness of treatments for borderline personality disorder.  Tr. at 3806, 3807 

(Mikkelsen).   

 Any psychotropic medication and any medication have the potential to cause harm.  Tr. at 

3807 (Mikkelsen).  The potential harm of medications does not preclude Dr. Mikkelsen from 

using them.  Tr. at 3808 (Mikkelsen).   

 Dr. Mikkelsen agreed that specific medications might be used for novel or unapproved 

uses or doses which exceed the FDA approval if there is a reasonable neuropharmacological 

hypothesis.  Tr. at 3822 (Mikkelsen).   

Psychotropic drugs may be tried to treat borderline personality disorder.  Tr. at 3826, 

3827 (Mikkelsen).   

When asked if somebody is aggressive and self-injurious and you cannot find a 

functional cause, whether it is acceptable to treat the individual with psychotropic medication, 

Dr. Mikkelsen replied: 

[I]f it looks as if serious physical harm to the individual or to 
others is imminent, then obviously you have to act in a number of 
ways to keep that individual and/or other individuals safe, and that 
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may include pharmacological intervention until such time as you 
can figure out what is going on ….    

 
Tr. at 3828 (Mikkelsen). 

 Dr. Mikkelsen agreed that pursuant to the Expert Consensus Guideline Series Treatment 

of Psychiatric and Behavioral Problems in Mental Retardation, that Risperdal is the first choice 

of an antipsychotic medication for psychosis, self-injurious behavior, and aggressive or 

destructive behavior.  Tr. at 3841, 3842 (Mikkelsen).  Dr. Mikkelsen agreed that it sounded 

reasonable that valproic acid (Depakote), followed by Tegretol and its derivatives are the first 

choice of mood stabilizers, anticonvulsant medications for the treatment of self-injurious 

behavior or aggressive and destructive behavior.  Tr. at 3842 (Mikkelsen).  Dr. Mikkelsen agreed 

that an SSRI (none specifically) is the first choice of an antidepressant for depression for self-

injurious behavior, for aggression, for destructive behavior, for nonaggressive agitation, and for 

anxiety.  Tr. at 3842, 3843 (Mikkelsen).  He acknowledged that Depakote, SSRI, and Risperdol, 

all identified as first choice medications, constitute approximately more than 72 % of the 

prescriptions recommended by Dr. Callahan.  Tr. at 3843 (Mikkelsen).   

 Dr. Mikkelsen agreed that Clozapine should only be considered for persons with 

developmental disabilities and comorbid psychotic illness who have not improved on at least two 

clinical trials of more traditional antipsychotics.  Tr. at 3843, 3844 (Mikkelsen).   

Approximately 278 individuals at CHDC receive psychotropic medication.  According to 

Dr. Mikkelsen, more than half of those individuals receive two or more psychotropic 

medications. Dr. Mikkelsen agreed that approximately 121 only receive one psychotropic 

medication.  Tr. at 3844 (Mikkelsen).  Dr. Mikkelsen did not even know how many in his seven 

or eight case examples were taking only one psychotropic medication.  Tr. at 3844 (Mikkelsen). 
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Dr. Mikkelsen did not know how many people at CHDC receive two or more 

neuroleptics at the same time.  Tr. at 3871 (Mikkelsen).   

Dr. Mikkelsen agreed that even among experts, there may be different patterns of 

psychiatric diagnoses.  Tr. at 3832 (Mikkelsen).   

 Dr. Mikkelsen agreed that the presence of a poor outcome or adverse outcome is not 

sufficient by itself to conclude that the standard of care has not been met.  Tr. at 3802 

(Mikkelsen).   

Dr. Matson could not identify anyone at CHDC who was overmedicated.  Tr. at 1240 

(Matson). 

Dr. Mikkelsen could not provide numbers for what he would consider an appropriate 

caseload for a psychiatrist at CHDC.  Tr. at 3853 (Mikkelsen).   

Dr. Mikkelsen agreed that guardian consent is needed to treat a patient.  Tr. at 3862 

(Mikkelsen).   

Dr. Mikkelsen agreed that the ICF/MR regulations and CARF survey guideline are 

accepted professional standards.  Tr. at 3794 (Mikkelsen). 

 

Dr. Holloway 

 The opinions of Dr. Holloway should be rejected or discounted because she failed to 

conduct a scientifically reliable study, she has limited experience with ICF/MR’s, she has 

revealed inconsistencies between her testimony and her practice, and she made many errors in 

her review.   

 Holloway admits that she did not use any statistical procedure to establish the presence of 

a pattern in this case.  Tr. at 2622 (Holloway).  Holloway does not know how many charts she 
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reviewed of children younger than 18 years old.  Tr. at 2623 (Holloway).  Holloway testified that 

she chose charts with different diagnoses on the diagnostic spectrum, rather than trying to get a 

statistically valid sample.  So she may have evaluated an individual with a certain diagnosis only 

because that individual has that diagnosis, even if he was the only one at the center with that 

diagnosis.  Tr. at 2623 (Holloway).   

 Other than the facilities that she works with in connection to settlement agreements for 

the DOJ, Holloway has never worked in an ICF/MR facility to provide psychiatric care.  Tr. at 

2628 (Holloway).   

 The facilities that Holloway provides consulting to both use IQ scores and adaptive skill 

scores and combine them to establish a diagnosis of the intellectual disability,  Tr. at 2632 

(Holloway).   

 Holloway admitted  that it is appropriate for CHDC to use the DM-ID as well as the 

DSM-IV-T.  Tr. at 2633 (Holloway).  The DM-ID was created because there are not enough 

adaptations in the DSM-IV-TR for individuals to make sure diagnostics would be appropriate for 

the developmentally disabled population.  Tr. at 2634 (Holloway).   

 Holloway admits that she did not use the ICF/MR standard at all in her review of CHDC.  

Tr. at 2634 (Holloway).  Holloway was under the mistaken belief that peer reviews were 

required under the ICF/MR regulations.  Tr. at 2634 (Holloway).   

Holloway inappropriately uses policy statements as a standard for care to support her 

opinions even though she is aware that they specifically state in the body of the policy statement 

that they are not intended to define a standard of care.  Tr. at 2634 (Holloway).  Holloway admits 

that the policy statement for JCAHO says it is intended for use in hospital settings and for 

hospital patients.  Tr. at 2636 (Holloway).   
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She admits that the policy statements she used are really JCAHO standards and should not be 

applied when reviewing a facility like CHDC.  Tr. at 2636 (Holloway).   

 Holloway agreed that it is difficult to arrive at an Axis I diagnosis when a patient is 

nonverbal, like many of the residents at CHDC, and a provisional or rule out diagnosis would be 

appropriate.  Tr. at 2637,2638 (Holloway).  Rule-out diagnosis are common when a resident is 

new to the facility or has changed to a new living area, or someone who has a diagnosis but is 

presenting with new issues.  Tr. at 2637 (Holloway).  

Pinecrest, the facility where Holloway provides consulting services, admits adolescents.  

Tr. at 2638 (Holloway).   

 Dr. Holloway admits to using polypharmacy, chemical restraints and off-label drugs in 

her practice.  Tr. at 2650-51 (Holloway). 

 The ICF/MR guidelines only require that the Interdisciplinary Team complete their 

evaluation within 30 days of the individual’s admission, which is not to say that the psychiatric 

evaluation must be done within that timeframe.  Tr. at 2652 (Holloway).  

  Dr. Holloway did not do a comparative assessment to see how many people at CHDC had 

a delay in their initial assessment at CHDC.  Tr. at 2653 (Holloway).   

Dr. Holloway alleged that CHDC was deficient because T.M. did not have a psychiatric 

assessment done as quickly as she thought was necessary, however, she does not even know if 

T.M. was actually admitted, or if he was on a respite status.  Tr. at 2653 (Holloway).  Dr. 

Holloway could not name any standard to support her claim that individual placed at CHDC 

should receive expert services within any certain time line, similar to those who are hospitalized.  

Tr. at 2653 (Holloway).   
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Dr. Holloway admits that there is no standard that requires peer reviewing for psychiatric 

services at CHDC.  Tr. at 2654 (Holloway).  She also admits that there is no standard that 

requires a certain screening or assessment methods to be used at CHDC.  Tr. at 2654 (Holloway).  

And she agrees that there is no standard that requires a face to face evaluation by a psychiatrist 

every time an individual is experiencing difficulties that have resulted in restrictive measures 

such as the use of physical restraints or psychotropic medication.  Tr. at 2655 (Holloway)  There 

is also no standard that requires a face to face evaluation when an individual has been prescribed 

medication changes or when they receive a diagnostic workup.  Tr. at 2655 (Holloway).  

 Dr. Holloway agrees that the use of psychotropic medication to treat or suppress aberrant 

behavior is not always improper.  Tr. at 2658 (Holloway).      

 Dr. Holloway could not specifically identify anyone at CHDC who was receiving a 

psychotropic medication but who did not have an Axis I diagnosis.  Tr. at 2658 (Holloway). 

 There is no literature that requires that the percentage of people on psychotropic 

medications in a facility must be under a certain amount.  Tr. at 2660 (Holloway). 

 Resident W.B. had stat medication on 15 occasions over a 2-year period and represented 

14% of all stat medications for the entire facility during the time period which Dr. Holloway 

examined CHDC.  The remaining 37 individuals who had stat medication had only a total of 96 

instances of stat medication which averages out to 3 uses per individual over a 2-year period.  Tr. 

at 2661 (Holloway).  Dr. Holloway had no comparative benchmarks to tell the Court whether 

this was a high or low rate compared to other ICF/MR’s.  Tr. at 2661(Holloway).  

 The rate of tardive dyskinesia at CHDC is well below the rate published in the literature 

as to what you would expect for this population.  Tr. at 2662 (Holloway). 
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 Dr. Holloway thinks that Dr. Callahan or the psychiatrist at CHDC must be the “main 

player” in decisions affecting a resident’s care, it should not be a team effort or team decision.  

Tr. at 2664 (Holloway).  This is contrary to the IDT process required by the ICF/MR regations.  

 Dr. Holloway agrees that if a treating physician or consulting psychiatrist recommends a 

drug for a resident at CHDC, and the guardian does not agree with the use of that particular drug, 

CHDC can not administer that drug and neither would any other doctor in the country, the 

guardian must be in agreement.  Tr. at 2666 (Holloway). 

 Dr. Holloway did not meet with or speak to Dr. Reid or Dr. Farrell who both provide 

psychiatric services to individuals at CHDC. Tr. at 2668 (Holloway).  

 Dr. Holloway agrees that if someone is seen by an outside psychiatrist, then the outside 

psychiatrist would be responsible for managing that individual’s care.  Tr. at 2676 (Holloway). 

 Dr. Holloway refused tp consider whether T.M. was afraid of Dr. Holloway and was 

trying to get away from her when staff were helping him to leave the pool facility.  T.M. fell in 

the pool while he was attempting to put distance between himself and Dr. Holloway.  Tr. at 2681 

(Holloway).  Dr. Holloway did not do any follow-up review of records over the next few days to 

see if TM was exhibiting side effects or if he was really afraid of her at the pool.  Tr. at 2681 

(Holloway).   

 Dr. Holloway said that she could attest with medical certainty that B.H. is suffering from 

tardive dyskenisia, but she did not conduct a clinical observation of B.H., has never met him and 

does not know his AIMS test result scores.  Tr. at 2687-91 (Holloway). 

 Dr. Holloway confirmed that some of the children who live at the facility where Dr. 

Holloway provides consultation services, have been placed there because their psychiatric illness 
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has caused them to harm themselves or others.  Those children are provided with education 

classes on the campus of the facility.  Tr. at 2700 (Holloway).   

 Holloway agrees that parent and guardians have the right to chose where their children 

receive their care and to decide what is in the best interest of the child.  Tr. at 2643 (Holloway).  

  

8. PLAINTIFF’S EXPERT, DR. MATSON, A PSYCHOLOGIST, IS 
NOT QUALIFIED TO RENDER OPINIONS AND HIS OPINIONS 
LACK MERIT AS TO PSYCHIATRIC AND MEDICAL 
SERVICES 

 
Dr. Matson is not a physician and he has no credentials to diagnose psychiatric illness or 

he use of psychotropic medications.  Tr. at 4242 (Kastner).   

 Dr. Kastner describes how Dr. Matson has a certain hostility towards psychiatric or 

biological causes of behavior. Tr. at 4252-4255 (Kastner).  In fact, Dr. Matson’s views are not 

even consistent with the testimony of other DOJ experts, Mikkelsen, and Holloway.  Tr. at 4255 

(Kastner).  As stated by Dr. Kastner: 

Well, if his recommendations were to rise to the level of 
treating what I would consider to be primarily psychiatric 
conditions with an operant or behavioral approach, I think that 
would violate the standard of care. I think Dr. Matson probably 
would need to exercise some caution in the rigorousness of his 
opinions, that they need to take into account that not all behaviors 
have a function and that functional analysis and behavioral 
interventions may not always be clinically appropriate.   
 
So, for example, an individual who is hallucinating should not be 
treated primarily with a behavior approach. Personally, I would not 
recommend the use of a behavioral approach for the treatment of 
anxiety disorders in persons with mental retardation and 
developmental disabilities. I believe Dr. Matson would disagree, 
and that's okay. It's his opinion. I have a different opinion. We 
come from different theoretical perspectives. But again, I don't 
believe Dr. Matson can adequately represent the standard of care 
without taking into account the opinions of other disciplines and 
other reasonably qualified professionals. 
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Tr. at 4259 (Kastner).   

 Dr. Kastner is very pleased with the integration of psychology and medicine at CHDC.  

Tr. at 4260 (Kastner).  The data collected by the psych examiners is extremely useful to the 

consulting psychiatrist, Dr. Callahan.  Tr. at 4260 (Kastner).  The conduct of the psych 

examiners and Dr. Callahan is absolutely consistent with the standard of care.  Tr. at 4260 

(Kastner).   

 Dr. Kastner confirmed that the psychiatric assessments at CHDC contained a core 

symptoms diagnostic formulation and a rationale for the use of psychotropic medications.  Tr. at 

4265 (Kastner).   

 Dr. Kastner found that the CHDC psychiatrists and professionals use an appropriate 

assessment and diagnostic procedure, and do not need to use standardized rating scales.  Tr. at 

4269 (Kastner).  

 Dr. Kastner stated that psychometric instruments, or data collection tools, are not a 

required component of the psychiatric diagnostic process.  Tr. at 4244 (Kastner).  Data collection 

tools and standardized instruments are not the standard of care.  Tr. at 4245 (Kastner).   

 Dr, Matson alleged excessive use of psychotropic medication without identifying an 

appropriate benchmark to support that claim.  Tr. at 4268 (Kastner). 

 Dr. Matson cited an article that claimed the rate of psychotropic medication use in 

Oklahoma was about 22 percent.  Tr. at 3979 (Kastner).  Actually, that article referred to 

psychotropic medication use at Hisson Center and did not include the use of antiepileptic 

medications, which would have put the rate over 50 percent.  Tr. at 3979, 3980 (Kastner).  This 

rate is comparable to the 45 to 50 percent rate at CHDC.  Tr. at 3979, 3980 (Kastner).  Dr. 

Matson did not appropriately represent that benchmark.  Tr. at 3980 (Kastner).   
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 Contrary to the opinions of Dr. Matson, Dr. Kastner noted at there is no specific standard 

for tapering psychotropic medications.  Tr.  4264 (Kastner).  The tapering practices at CHDC are 

in compliance with accepted professional standards. Tr. at 4264 (Kastner).   

 Dr. Kastner found that Matson’s concerns regarding psychotropic medication use did not 

have any merit.  Tr. at 4263 (Kastner).   

 Dr. Matson agreed that he would not say that in no case where there is an Axis I 

diagnosis of obsessive compulsive disorder that the individual should not be treated with 

psychotropics.  Tr. at 1235, 1236 (Matson).   

 Dr. Matson agreed that it could be appropriate to use a psychotropic medication or other 

medications if you are unable to identify behavioral causes.  Tr. at 1236 (Matson).    

 Dr. Matson agreed that off label drug practice is acceptable in some instances.   
 

The FDA will approve a drug for a certain use, for example, a 
psychotropic drug, an antipsychotic drug would be approved for 
psychosis.  It might also be approved for other purposes like manic 
depressive disorder or something like that, but there might be other 
situations where there isn’t another treatment alternative where it 
hasn’t been approved yet by the FDA but where the prescribing 
person may make a determination that it might be effective for that 
individual.  It might be for aggression, for example, if that’s what 
we’re talking about, and that would be called an off label 
prescription. 

 

Tr. at 1238, 1239 (Matson). 

  Matson, admitted that some individuals at CHDC are on psychotropic drugs to control 

seizures.  Tr. at 1239 (Matson).  When Dr. Matson compiled his data on psychotropic drugs, he 

did not completely factor out of the data the use of psychotropics for seizures.  Tr. at 1239 

(Matson). 
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Regarding T.G. and her use of Risperadol, Dr. Matson agreed that some professionals 

think it is a good thing to prescribe Risperadol.  Tr. at 1239, 1240 (Matson). 

 Dr. Matson was not referring to anyone specifically at CHDC as having suffered physical 

harm or irreversible side effects due to psychotropic drugs.  Tr. at 1242, 1243 (Matson).  Dr. 

Matson is not a psychiatrist.  He agreed that he would leave it up to a psychiatrist to determine 

any specific harm from a psychotropic drug.  Tr. at 1242, 1243 (Matson).  

Dr. Matson did not know how many people or committees have to approve the use of 

psychotropic medications before a CHDC starts the medication regimen.  Tr. at 1243 (Matson). 

 Dr. Matson did not know of anyone at CHDC who is on psychotropic medication who is 

not diagnosed with a psychiatric disorder.  Tr. at 1244 (Matson). 

Dr. Matson did not evaluate any CHDC residents to determine whether they could be 

taken off their psychotropic medication.  “No.  Again, that would be for the psychiatrist to do.”  

Dr. Matson agreed that he is not a psychiatrist.  Tr. at 1244, 1242, 1243 (Matson). 

Dr. Matson agreed that the topic of psychotropic medications having limited empirical 

support as treatment for self-injurious behavior is contentious, that some professionals strongly 

believe that it is useful for self-injurious behavior.  Tr. at 1244, 1245 (Matson). 

 Dr. Matson agreed that sometimes when an individual is tapered from medication, they 

can experience a reemergence or significantly increased incidence of problem behavior.  Tr. at 

1246 (Matson). 

He agreed that guardian consent is required for a psychotropic medication taper.  Tr. at 

1246, 1247 (Matson).      

Dr. Matson did not know the statewide rate of psychotropic drug use for persons with 

developmental disabilities in Arkansas.  Tr. at 1268 (Matson). 
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B. CHDC PSYCHOLOGY DEPARTMENT 
 

CHDC’s psychological examiners are licensed and regulated by the State of Arkansas to 

practice their profession at CHDC. Ark. Code § 17-97-101 et seq., Tr. at 5876 (Walsh).  One of 

CHDC’s psychological examiners, Ms. Glenn, had first had experience with the state’s 

regulation of psychological examiners. Tr. at 6688 (Glenn).  As president of the Arkansas 

Association of Masters in Psychology, Ms. Glenn advocated for an independent licensure for 

master’s level psychologists, which would allow those psychologists to practice without a 

supervising clinician. Tr. at 6688 (Glenn).  In 2007, while president of the AAMP, Ms. Glenn 

coauthored a bill that was enacted in Arkansas in 2007. Tr. at 6688 (Glenn).  That statute 

established the independent practice of a master’s level psychologists in Arkansas. Ark. Code § 

17-97-303, Tr. at 6688 (Glenn).  The statute requires master’s level psychologists to go through 

3,000 hours of supervised practice after their initial licensure along with a 600 internship 

supervised by a board certified psychologist, after which they can practice without a clinical 

supervisor. Ark. Code § 17-97-303, Tr. at 6688 (Glenn).  

All CHDC psychological examiners are also qualified to practice at CHDC pursuant to 

ICF/MR regulation. 42 CFR § 483.430(b)(5)(v). Tr. at 4246 (Kastner).  CHDC psychological 

examiners are also Qualified Mental Retardation Professionals, per CMS regulations. 42 CFR § 

483.430(a), Tr. at 5875 (Walsh).  Six CHDC psychological examiners are permitted to practice 

independently, without a clinical supervisor. Ark. Code § 17-97-303, Tr. at 5876 (Walsh).  Only 

four CHDC psychological examiners are required by state law to practice under the clinical 

supervision of CHDC’s Chief of Psychology, Dr. Reddig. Ark. Code § 17-97-303, Tr. at 2099, 

5876 (Walsh).   
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Although some of CHDC’s psychological examiners are licensed independently, Dr. 

Reddig still serves as their clinical supervisor. Tr. at 6690 (Glenn).  In that position, Dr. Reddig 

discusses the psychological examiners caseloads with them, reviews their behavior programs, 

and assists them with various other issues. Tr. at 6690 (Glenn).  Some psychological examiners 

at CHDC have been licensed for over 20 years. Tr. at 2081, 6550 (Reddig, Priest).  At least seven 

of CHDC’s psychological examiners have worked in settings other than CHDC.  Tr. at 2109 

(Reddig).  Some CHDC psychological examiners have published in their field, including topics 

such as anxiety and depression in persons with mental retardation. Tr. at 6683 (Glenn).  All 

CHDC psychological examiners read literature in their field, go to workshops, follow trends in 

their field, and vet whatever they can based on the needs of their practice. Tr. at 5891 (Walsh).  

CHDC’s psychological examiners meet at least twice a month at the psychology department’s 

staff meeting, which includes Dr. Reddig, and they also have monthly quality circle meetings 

where they discuss issues that are occurring at the center or with individual clients.  Tr. at 6690 

(Glenn).   

Dr. Reddig is the chief psychologist at CHDC and has served in that position since 2004.  

Tr. at 1936, 1937 (Reddig).  It is undisputed that Dr. Reddig is qualified to clinically supervise 

CHDC’s psychological examiners. Tr. at 1187 (Matson).  He received his doctorate in counselor 

education in 1993 and has published in his field. Tr. at 1939, 1941-42 (Reddig).  Dr. Reddig is 

the clinical supervisor for all ten masters level psychological examiners at CHDC. Tr. at 1936, 

1786, 6690 (Reddig, Adams, Glenn).  Dr. Reddig has worked for the Arkansas Division of 

Developmentally Disabled for sixteen years during which, he has worked throughout the state, 

consulting with community providers, public schools, and individuals receiving waiver services, 

frequently conducting and overseeing functional assessments for individuals. Tr. at 2073 
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(Reddig).  For instance, after hurricanes Katrina and Rita, Dr. Reddig worked on an emergency 

basis at Fort Chaffee to provide services to individuals with mental health issues and 

developmental disabilities. Tr. at 2074 (Reddig).  From 1988 to 1993, Dr. Reddig also served on 

the Arkansas State Licensing Board. Tr. at 2074 (Reddig).  Dr. Reddig is highly knowledgeable 

of licensing requirements for psychologists in the State of Arkansas as well as the limitations of 

the psychological examiners at CHDC.  Tr. at 2075 (Reddig). 

The caseloads of CHDC psychological examiners are all appropriate. Tr. at 4247 

(Kastner), 5884 (Walsh).  Plaintiff produced no evidence at trial that any CHDC resident has 

been negatively impacted because the CHDC Psychology Department was understaffed.  In fact, 

Plaintiff has produced no evidence that the CHDC Psychology Department is understaffed.  

Plaintiff’s expert’s, Dr. Matson’s, suggestion to hire additional psychologists at CHDC is 

unrealistic. Tr. at 5884 (Walsh).  Dr. Matson’s proposed additions to CHDC’s Psychology 

Department would make CHDC the best staffed psychology program in the country. Tr. at 5884 

(Walsh).  The average number of individuals per psychological examiner at CHDC is the same 

caseload that Defendants’ expert, Dr. Walsh, had as a practitioner at and ICF/MR. Tr. at 5884 

(Walsh). 

Each resident at CHDC is assigned to a psychological examiner even if the individual 

does not have a psychiatric diagnosis or behavior program. Tr. at 6555 (Priest).  Therefore, some 

caseloads may be larger than others because some CHDC residents do not use as many 

psychology services as others.  Tr. at 6555 (Priest).  Some CHDC residents do not require any 

direct attention of a psychological examiner, which allows the CHDC psychology department to 

adjust caseloads to ensure residents who need the attention of psychological examiners get it. Tr. 

at 5884-85 (Walsh).  The psychological examiners’ caseloads at CHDC range from 22 to 60 
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residents because, for example, the resident of the Willow units do not have as many 

psychological needs relative to other CHDC residents. Tr. at 5885 (Walsh).  Because only 428 

CHDC residents have some type of behavior plan, the average active caseload for psychological 

examiners is between 38 and 39 residents. Tr. at 5885 (Walsh).  CHDC psychological 

examiners’ caseloads are not onerous. Tr. at 4247 (Kastner), 5885 (Walsh). 

 
9. PLAINTIFF’S EXPERTS’ FLAWED ANALYSES 

Plaintiff’s experts’ methodology was nonscientific and some of Plaintiff’s experts’ 

allegations were gratuitous and unreasoned. Tr. at 4241-42 (Kastner), 5807, 5931 (Walsh).  For 

example, Plaintiff’s expert, Dr. Matson’s, concluded that the CHDC Quick Reference Guides 

should either contain more information or not be used at all, and neither position has a basis in 

professional standards. Tr. at 5903-04 (Walsh).  Plaintiff’s psychology experts did not collect or 

organize data to support any of their allegations and looked at no outcomes before forming their 

opinions. Tr. at 5808, 5931 (Walsh).  As Plaintiff’s medical expert Dr. Mikkelsen testified, it is 

the outcomes that really let you judge whether or not the standard of care is being met.  Tr. at 

3799 (Mikkelsen).  Plaintiff’s experts, Drs. Matson and Manikam, looked almost exclusively at 

processes at CHDC, rather than outcomes. Tr. at 5809 (Walsh).  Plaintiff’s experts also unfairly 

placed added emphasis on treatment fidelity measures in CHDC’s behavior plans because of 

their narrow academic backgrounds. Tr. at 5825 (Walsh). 

Despite Plaintiff’s expert, Dr. Matson’s, academic title, his review of records and data 

from CHDC was beyond careless, and demonstrated no intent to be scientific. Tr. at 4241 

(Kastner), 5893 (Walsh).  Dr. Matson, showed no intent to be objective in his review of CHDC. 

Tr. at 5893 (Walsh).  Dr. Matson did not review a sample of CHDC residents and did not even 

finish reviewing the records that he started to review. Tr. at 5894 (Walsh).  Dr. Matson did not 
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even comply with the general standards that he claims should exist for data collection at CHDC. 

Tr. at 4242 (Kastner).  Instead, Dr. Matson looked narrowly at CHDC to find things to criticize. 

Tr. at 5894 (Walsh).   

Among other things, Plaintiff’s expert, Dr. Matson, cited a study of self-injurious 

behavior to suggest that CHDC’s rate of self-injurious behavior was unusually high, but that 

study is not a useful comparison because there are studies that are much more representative of 

the population at CHDC. Tr. at 5917 (Walsh).  Dr. Matson’s reliance on that study was 

disingenuous because the abstract of the study cited by Dr. Matson expressly made clear that the 

rates of self-injurious behavior are much lower in community settings compared to large 

ICF/MR settings, given the types of people that are served in the respective settings. Tr. at 5917 

(Walsh).  Dr. Matson’s representation of a study of aggressive behavior was even more 

misleading because he compared CHDC to what he claimed was a statistic of 9.8% for physical 

aggression, but that study actually said that the 9.8% percent figure was for sexually aggressive 

behavior, not generally aggressive behavior. Tr. at 5918 (Walsh).  In that same article, the rate 

for physical aggression is actually identified as 24.4%. Tr. at 5918 (Walsh). 

Rather than selecting a representative sample of CHDC residents, at his deposition, Dr. 

Matson testified that the individuals he reviewed were selected at random, so he assumed they 

were representative. Tr. at 5895 (Walsh).  At trial, Dr. Matson did not even believe he drew a 

representative sample of CHDC residents for his review. Tr. at 1206-09 (Matson).  He also 

claimed to not know whether there were incorrect name transcriptions on his lists, although that 

fact was noted in Defendants’ expert report months before trial.  Tr. at 1206-1209 (Matson).  

Plaintiff’s expert, Dr. Matson, was utterly careless in his review of CHDC. Tr. at 5900 (Walsh).  

Dr. Matson can not make statements about the entire CHDC population because he did not take 
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any sort of reasonable scientific approach in his work. Tr. at 5902 (Walsh).  Dr. Matson’s sample 

was not representative of CHDC with respect to gender, clinical team membership, level of 

intellectual disability, ambulation status, fragile health, aggressive, destructive, or self-injurious 

behaviors in behavior plans. Tr. at 5895 (Walsh).  In some instances, Dr. Matson’s sample was 

nearly the reverse of the actual CHDC population. Tr. at 5895 (Walsh).  Dr. Matson oversampled 

people with severe behavioral problems and severe disabilities, but undersampled residents with 

profound disabilities. Tr. at 5895 (Walsh).  Any conclusions drawn from Dr. Matson’s sample 

cannot be applied to the rest of the CHDC population. Tr. at 5896 (Walsh).  Dr. Matson appeared 

to observe instances on his tours and then go to the records to support his opinions, which is the 

reverse of the way objective research is done. Tr. at 5894 (Walsh).   

There were other fundamental flaws in the way that Dr. Matson approached his review of 

CHDC. Tr. at 5902 (Walsh).  For example, Dr. Matson misapprehended how behavior plans and 

restraints are used at CHDC. Tr. at 5901 (Walsh).  He did not use the data available to him from 

CHDC in any quantifiable way. Tr. at 5902 (Walsh).  And he did not generate data from his 

review of CHDC. Tr. at 5902 (Walsh).  Although Dr. Matson claimed he reviewed all 510 Quick 

Reference Guides at CHDC, he provided no critical content for having supposedly reviewed so 

much material. Tr. at 5903 (Walsh).  Dr. Matson also failed to specify which type of behavior 

plans he reviewed for which CHDC residents. Tr. at 5896 (Walsh).  Dr. Matson created charts in 

his report that were not constructed in any sensible way. Tr. at 5897 (Walsh).  Dr. Matson did not 

tabulate information he claimed to have gleaned from CHDC behavior plans in any way that 

made sense and he did not identify any data coming out of them. Tr. at 5897 (Walsh).  Dr. 

Matson’s opinions were all unsupported or supported only by a biased selection of CHDC 

residents. Tr. at 5897 (Walsh).  Dr. Matson tended to look for problems at CHDC and then 
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gravitate toward them to support his opinions. Tr. at 5897 (Walsh).  As evidence of his sloppy 

research, in one of Dr. Matson’s charts he identified one of CHDC’s psychological examiners as 

one of the residents, leading one to lack confidence in Dr. Matson’s analysis. Tr. at 5897 

(Walsh).  In another of Dr. Matson’s charts he incorrectly identified the first names of at least six 

or seven CHDC residents, further leading one to lack confidence in Dr. Matson’s analysis. Tr. at 

5898 (Walsh).  At a minimum, Dr. Matson’s, lack of methodology affected his findings. Tr. at 

5902 (Walsh). 

 Further evidence of Dr. Matson’s limited credibility was revealed when he confused 

microcephaly with hydrocephaly and colloquially identified the former as “water on the brain.” 

Tr. at 5883 (Walsh).  Microcephaly is a person with a small circumference of the head. Tr. at 

5884 (Walsh). 

Of critical importance, Dr. Matson also confused functional behavior assessment with the 

overall comprehensive functional assessment required by the ICF/MR regulations. Tr. at 6091 

(Walsh).  The ICF/MR standards do not include functional behavior assessment, but rather 

include an overall comprehensive functional assessment that is interdisciplinary in nature, done 

within 30 days of admission, and then annually updated thereafter, which is quite different than a 

functional behavior assessment. Tr. at 6091 (Walsh).  Dr. Matson’s emphasis on cognitive 

testing seems to have come from a similar misunderstanding of the ICF/MR regulations. Tr. 

5876-77 (Walsh).  Cognitive assessment is not a big part of what psychological examiners do at 

CHDC because all of the residents at CHDC had to have already had cognitive assessments by a 

psychologist in order to have been admitted to CHDC. Tr. at 5877 (Walsh). 

Dr. Matson’s incomplete review of records also directly impacted his findings.  Dr. 

Matson erroneously indicated that the behavior plans for TH had no behavior function identified 
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and no replacement behaviors identified. Tr. at 5899 (Walsh).  TH’s behavior plans clearly 

identify behavior functions and replacement behaviors, contrary to Dr. Matson’s claim. Tr. at 

5899 (Walsh).  Dr. Matson did an incomplete or inaccurate review of TH’s records, leading one 

to conclude that Dr. Matson’s overall conclusions are not trustworthy. Tr. at 5899 (Walsh).  In 

the case of ZS, Dr. Matson erroneously indicated that ZS’s behavior plans had no replacement 

behaviors, leading one to conclude that Dr. Matson’s overall conclusions are not trustworthy. Tr. 

at 5900 (Walsh).  ZS’s behavior plans identified multiple replacement behaviors, including 

playing with toys, building things, and taking objects apart, contrary to Dr. Matson’s claim. Tr. 

at 5900 (Walsh).  In the case of ACJ, Dr. Matson erroneously indicated that ACJ’s behavior 

plans had no replacement behaviors, further leading one to conclude that Dr. Matson’s overall 

conclusions are not trustworthy. Tr. at 5900 (Walsh).  ACJ’s behavior plans specifically stated 

“appropriate behaviors for ACJ include remaining calm,” and then list a number of other 

behaviors, contrary to Plaintiff’s expert, Dr. Matson’s claim. Tr. at 5900 (Walsh). 

Similarly, Plaintiff’s expert, Dr. Manikam, was not a reliable witness.  Dr. Manikam 

reviewed IPPs for only 20 CHDC residents, which is a 3.9% sample, too small to draw any 

conclusions. Tr. at 5923 (Walsh).  Further, all of the information Plaintiff’s expert, Dr. Manikam, 

recommended to be included in CHDC’s IPPs is already in those IPPs. Tr. at 5923-25 (Walsh).  

Dr. Manikam falsely indicated in his report that he reviewed 74 behavior intervention plans. Tr. 

at 5920 (Walsh).  Adding up the number of documents that Dr. Manikam loosely described as 

plans and claimed he reviewed, there are only 54 documents, not 74, as he indicated. Tr. at 5920 

(Walsh).  The plans that Dr. Manikam claimed to have reviewed represented only 46 CHDC 

residents. Tr. at 5920 (Walsh).  Dr. Manikam also inconsistently stated in his report that there 

were 41 types of restraints used at CHDC and then later indicated that there were only 13 types 
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of restraints. Tr. at 5918 (Walsh).  Based on his testimony, Dr. Manikam also seems to not 

understand what the ICF/MR regulation permit relative to programmed use of restraints. Tr. at 

5855 (Walsh). 

The positive behavior support movement advocated by Dr. Manikam is described by 

leading behavioral psychologists as “a utopian delusion.” Tr. at 5922 (Walsh).  That movement, 

for which Dr. Manikam seems to advocate, is not a standard in the field of psychology. Tr. at 

5922, 5923 (Walsh).  Plaintiff’s own expert, Dr. Matson, acknowledged that there is 

disagreement within the field of behavioral psychology as to the validity of the positive behavior 

support movement advocated for by Dr. Manikam. Tr. at 5922 (Walsh).  Some leading 

behavioral psychologists have concluded that the positive behavior support movement for which 

Dr. Manikam seems to advocate has done damage to the field of applied behavior analysis. Tr. at 

5923 (Walsh).   

a. EVIDENCE BASED PRACTICE 

Evidence-based practice in psychology is a new theory of practice. Tr. at 4266 (Kastner), 

5887 (Walsh).  The American Psychological Association adopted a resolution in 2005 to start 

looking at evidence-based practice, so it is disingenuous to criticize CHDC in 2009 for not 

having evidence-based practice in their psychology department. Tr. at 5887 (Walsh).  There is 

currently no evidence base, or only a very limited evidence base, on which to base a practice like 

the psychology department at CHDC, so CHDC cannot be expected to employ evidence-based 

practice in the way Plaintiff’s expert has suggested. Tr. at 5887-88 (Walsh). 

Contemporary academic literature maintains that psychologists structure their practices 

based on their experience, not on evidence-based practice because there has been no evidence-

based practice that has been properly vetted in the field of psychology and developmental 
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disabilities. Tr. at 5889 (Walsh).  Evidence-based practice for psychological examiners at CHDC 

would not involve a review of literature and attempt to directly apply that material to their 

practices. Tr. at 5889 (Walsh).  There is no evidence-based practice standard that CHDC 

psychological examiners could go to and say that is how they are going to carry out their 

practice. Tr. at 5889 (Walsh). 

Plaintiff’s expert, Dr. Matson, cited no evidence-based standards in his report or 

testimony. Tr. at 5890 (Walsh).  Dr. Matson’s suggestion that CHDC psychological examiners 

should read the evidence from academic literature and attempt to incorporate it as they see fit is 

naïve and that suggestion shows an absence of empirical evaluation as to whether that would 

work or achieve positive outcomes. Tr. at 5890 (Walsh).  Reliance on journal articles is not an 

appropriate way to describe evidence-based practice as a standard. Tr. at 4266 (Kastner), 6060 

(Walsh).  Most peer-reviewed academic publications do not contain any treatment fidelity 

measures, so it is not likely that any day-to-day programs have treatment fidelity measures and 

none of Plaintiff’s witnesses offered any evidence of such programs. Tr. at 5893 (Walsh). 

 

b. BEHAVIOR INTERVENTION COMMITTEE IS NOT 
NECESSARY AT CHDC 

 
At trial, Plaintiff’s, expert Dr. Matson, suggested that CHDC should have a “Behavior 

Intervention Committee,” and although some states’ do require a specific committee with that 

name, that type of committee is not required by Arkansas law, CMS regulations, or any 

professional standards. Tr. at 1189-90, 1270-71, 4207, 5850.  Nevertheless, the CHDC 

psychology department peer review committee serves the same function as the behavior 

intervention committee recommended by plaintiff’s expert, Dr. Matson. Tr. at 5851.   
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The CHDC psychology department peer review committee serves as a professional 

review of the behavior plans and brings all of the psychological examiners together as a collegial 

group to discuss ideas and proposals. Tr. at 5852.  The CHDC psychology department peer 

review committee is governed by policy. Defendants’ Exhibit 910, Tr. at 5850, 5851.  The 

committee meets on a regular basis, maintains meeting minutes, and conducts regular 

presentations on a monthly basis. Tr. at 5851.  Since its inception, the committee has reviewed 

CHDC residents’ cases involving self-injurious behavior, aggression, pica, feces smearing, 

tantrums, refusal, and many other behaviors. Tr. at 5852.  The CHDC psychology department 

peer review committee exceeds professional standards and meets any substantive suggestion by 

Plaintiff’s expert, Dr. Matson. Tr. at 5850. 

 

c. PSYCHOLOGICAL DIAGNOSES - TREATING 
PROFESSIONAL’S RELIANCE ON DIAGNOSTIC 
MANUALS 

 
The only diagnosis in the DSM-IV-TR that involves any kind of psychological test is 

mental retardation. Tr. at 1219, 1220, 2035 (Matson, Reddig).  Scales and tests are not necessary 

in making any other diagnosis from the DSM-IV-TR. Tr. at 2040 (Reddig).  All other diagnoses 

in the DSM-IV-TR are based on how people behave and what people report, so using the DSM-

IV-TR for diagnosing people with severe and profound developmental disabilities can be 

extremely difficult. 2035, 5882 (Reddig, Walsh).  People with severe and profound 

developmental disabilities express themselves in very different ways than a practitioner finds in 

the DSM-IV-TR because the DSM-IV-TR relies on what patients report.  Tr. at 2033 (Reddig).  

The vast majority of CHDC residents can not report their symptoms and do not express 

themselves in ways typically identified in the DSM-IV-TR. Tr. at 2033 (Reddig). 
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Plaintiff’s expert, Dr. Matson, agreed that it is not always possible to get a clear diagnosis 

from the DSM-IV-TR. Tr. at 1223 (Matson).  Dr. Matson agreed that diagnosing some behaviors 

does not require a standardized mental health assessment and could be discerned through 

observation. Tr. at 1237 (Matson).  In fact, Dr. Matson has reported in publications that the best 

way to determine if a psychiatric diagnosis exists for someone with mental retardation is through 

observation. Tr. at 6683 (Glenn).  Although he did not necessarily agree with it, Dr. Matson 

acknowledged that there are peer reviewed publications that have concluded that the DSM-IV-

TR’s layout of disorders does not work for patients with developmental disabilities.  Tr. 1220-

1222 (Matson).  Because some professionals maintain that the DSM-IV-TR does not sufficiently 

diagnose individuals with intellectual and developmental disabilities, efforts have been made to 

develop alternative diagnostic systems for use with those patients.  Tr. at 1222, 1223 (Matson).  

The Diagnostic Manual for People with Intellectual Disabilities (“DM-ID”) is an attempt to 

adapt the Diagnostic and Statistical Manual categories to people with developmental disabilities. 

Tr. at 5882 (Walsh).  When attempting to apply it to the severely or profoundly disabled, 

however, a practitioner has the same problems using the DM-ID that he has using the DSM-IV-

TR because the only adjustments in diagnostic criteria in the DM-ID have been made vis-a-vis 

mildly and moderately disabled individuals. Tr. at 5883 (Walsh). 

 

10. DEFENDANTS’ EXPERT, DR. KEVIN WALSH 

Defendants’ expert, Dr. Kevin Walsh, is a psychologist and the Director of Quality 

Management and Research for Developmental Disabilities Health Alliance, Inc. (“DDHA”). Tr. 

at 5782-93 (Walsh), Def. Ex. 92-A.  Based on education and experience, Dr. Walsh, is an expert 

in the provision of psychological services, management of services for developmentally disabled 
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people, and the provision of community based services for developmentally disabled people. Tr. 

at 5782-93 (Walsh), Def. Ex. 92-A. 

DDHA, the organization for which Dr. Walsh is the Director of Quality Management and 

Research, provides community based health care, including in-home behavioral supports, and 

related services to individuals throughout New Jersey and has been one of the largest, if not the 

largest, provider of community-based specialized primary health care to individuals with 

developmental disabilities in the country, providing services to approximately 3,000 individuals 

and care management to approximately 4,500 individuals. Tr. at 5782-93, 5801 (Walsh), Def. 

Ex. 92-A.   DDHA focuses exclusively on providing services for developmentally disabled 

individuals living in community settings. Tr. at 5802 (Walsh).  The organization regularly 

develops habilitation programs, in-home behavioral supports, behavior plans, and individual 

plans for its clients. Tr. at 6037 (Walsh).  It also operates an in-home behavioral support 

programs for school-aged children. Tr. at 6038 (Walsh).   

Among other things, in his position as Director of Quality Management and Research for 

DDHA, Dr. Walsh does direct care staff training on the program plans developed by DDHA. Tr. 

at 6039 (Walsh).  As part of his current work at DDHA, Dr. Walsh also develops training 

manuals and systems for DDHA on behavioral management, community services, professional 

support, and quality management. Tr. at 5792, (Walsh), Def. Ex. 92-A. 

Dr. Walsh has more than a decade of experience working in state operated institutional 

settings and has extensive experience in consultation with state-operated facilities. Tr. at 5782-

93, (Walsh), Def. Ex. 92-A.   Until recently, Dr. Walsh was licensed as a clinical psychologist, 

but opted not to renew that license because his current practice focuses on research, policy, and 

system management as they relate to psychological and other services for the developmentally 
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disabled. Tr. at 5783 (Walsh).  Dr. Walsh has published over 50 peer-reviewed publications, 

including publications on clinical psychology, systems, and policy issues. Tr. at 5784 (Walsh).  

He is an associate editor of the American Association of Intellectual and Developmental 

Disabilities, requiring him to make decisions on acceptance or rejection of publications, manage 

the peer-review process, manage reviewers, and edit manuscripts that are submitted to the 

journal. Tr. at 5784-85 (Walsh). 

Dr. Walsh has been on his county ARC for approximately 19 years and president of that 

organization for 14 years. Tr. at 5785 (Walsh).  Dr. Walsh has been on the executive committee 

of the board of the ARC of New Jersey for approximately 15 years. Tr. at 5785-86 (Walsh).  

ARC, formerly known as the Association for Retarded Citizens, promotes community based 

services for the developmentally disabled. Tr. at 5786 (Walsh).  Dr. Walsh’s county ARC is a 

service provider, providing support services, supportive living, and supportive work in 

community based settings. Tr. at 5786 (Walsh).  Dr. Walsh also serves on the ARC’s mainstream 

medical care board and advisory board. Tr. at 5786 (Walsh).  In the past, Dr. Walsh has been 

involved with several work groups to study issues of long-term care and aging. Tr. at 5788 

(Walsh). 

Dr. Walsh also serves on the state level behavior review committee for the state of New 

Jersey, which is the committee that develops behavioral policy for the state and reviews 

proposals from service providers. Tr. at 5786-87 (Walsh).  Dr. Walsh also serves on New 

Jersey’s state level interdisciplinary research committee, which reviews any research proposals 

that are put forward that will include any developmentally disabled New Jersey residents as 

subjects. Tr. at 5787 (Walsh).  Dr. Walsh is also on the restraint working group for the state of 

New Jersey, which has been rewriting the states policies on restraints for several years. Tr. at 
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5787-88 (Walsh).  Dr. Walsh also serves on the New Jersey Olmstead Oversight Committee as a 

member of the quality work group, which was established by the state to oversee the state’s 

decision to move residents from developmental centers in conjunction with the state’s Olmstead 

plan. Tr. at 5788 (Walsh). 

Among other positions that he has held, Dr. Walsh was the Director of Psychology at the 

Training School at Vineland, which was a residential facility with more than 250 residents. Tr. at 

5789 (Walsh).  Dr. Walsh’s work at the Vineland facility included developing a package of non-

aversive physical holds to replace the facility’s disjointed restraint techniques. Tr. at 5790 

(Walsh).  The program developed by Dr. Walsh at Vineland in the early 1980s is still used there, 

and since that time it has also been used to train people working with the developmentally 

disabled in community settings. Tr. at 5791 (Walsh).  Since its inception, over 15,000 direct care 

staff and 500 trainers, in small and large residential settings, have been trained on that program. 

Tr. at 5791 (Walsh).  That training program uses some video training and is competency based. 

Tr. at 5791 (Walsh). 

Dr. Walsh initially became involved with CHDC in 2003, subsequent to a visit from the 

Department of Justice. Tr. at 5792 (Walsh).  In 2003, Dr. Walsh observed that CHDC had higher 

numbers of restraints that it currently has. Tr. at 5792 (Walsh).  In 2003, Dr. Walsh 

acknowledged that CHDC’s documentation and management of restraints could be improved and 

he made recommendations for CHDC to accomplish that. Tr. at 5792-93 (Walsh).  In 2005, Dr. 

Walsh reviewed services at CHDC again and made additional recommendations to CHDC for 

even further improvements. Tr. at 5793 (Walsh).  In 2008, Dr. Walsh worked directly with 

CHDC’s Chief of Psychology, Dr. Reddig, to formulate the behavior plans, the positive behavior 

support plans, strategy plans, and safety plans, which are presently in use at CHDC. Tr. at 5793 
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(Walsh).  Dr. Reddig and CHDC personnel developed the forms, documentation, and details 

associated with the current behavior plans and Dr. Walsh reviewed those materials after they 

were developed by Dr. Reddig and CHDC personnel. Tr. at 5793 (Walsh).  The behavior plans at 

CHDC were structured to be coordinated with the use and reduction of planned restraints. Tr. at 

5793 (Walsh). 

 

11. DR. WALSH’S METHODOLOGY 

Prior to writing his rebuttal report in this matter, Dr. Walsh toured CHDC in September 

2009 for four days and in March 2010 for three days. Tr. at 5800 (Walsh).  In preparation for his 

report in this matter, Dr. Walsh collected data and information from which he could extract data, 

including policies, procedures, and interviews. Tr. at 5800 (Walsh).  In particular, Dr. Walsh 

gathered data on restraint numbers, human rights committee records, incident reports, and 

statistical incident reports in preparation for his report. Tr. at 5801 (Walsh).  Based on 

undisputed information provided from CHDC to Dr. Walsh, Dr. Walsh used the number 503 as 

the total population of residents at CHDC, which he relied on in calculating percentages relative 

to CHDC’s total census. Tr. at 5809 (Walsh).  Among other things, Dr. Walsh did a behavior 

management review of CHDC from 2009-2010, which included taking a randomized, stratified, 

representative sample of CHDC residents who are on behavioral strategies. Tr. at 5802-03 

(Walsh). 

The behavioral strategies reviewed by Dr. Walsh are called “Safety Plans” at CHDC and 

are the psychology department plans for residents who have some kind of restrictive element 

written into their program plans. Tr. at 5803 (Walsh).  At the time of Dr. Walsh’s review in 

September 2009, he was provided a list of all CHDC residents who had Safety Plans. Tr. at 5803 
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(Walsh).  At that time, there were 99 CHDC residents with Safety Plans. Tr. at 5803 (Walsh).  

Those 99 CHDC residents became the basis for Dr. Walsh’s randomized, stratified, 

representative sample. Tr. at 5803 (Walsh). 

In his review of behavior plans at CHDC, Dr. Walsh’s intention was to characterize the 

behavior plans and their outcomes for the people who were on behavior plans. Tr. at 5803-04 

(Walsh).  Among the people who were on safety plans at CHDC at the time of Dr. Walsh’s 

review, he randomly selected thirty of those people. Tr. at 5804 (Walsh).  Dr. Walsh’s random 

selection of CHDC Safety Plans was generated from a random number of tables using an Excel 

spreadsheet. Tr. at 5804 (Walsh).  If a randomly selected Safety Plan for a CHDC resident had a 

related Positive Behavior Support Plan or Strategy Plan, Dr. Walsh also reviewed those related 

plans for the respective CHDC resident. Tr. at 5804 (Walsh). 

In addition to the thirty Safety Plans Dr. Walsh reviewed, seven of those plan had 

Positive Behavior Support Plans associated and the other twenty-three Safety Plans had Strategy 

Plans associated with them. Tr. at 5804 (Walsh).  In his review of behavior plans at CHDC, Dr. 

Walsh reviewed a total of sixty plans for thirty CHDC residents, comprised of thirty Safety 

Plans, seven Positive Behavior Support Plans, and twenty-three Safety Plans. Tr. at 5804 

(Walsh).  The thirty people, who’s behavior plans Dr. Walsh reviewed, represented a thirty 

percent sample of the people at CHDC who had safety plans. Tr. at 5804 (Walsh).  The sample 

of CHDC residents who’s Safety Plans Dr. Walsh reviewed was a random sample representative 

of CHDC residents who had Safety Plans. Tr. at 5804 (Walsh). 

To make the representation of the population even more reliable, Dr. Walsh used a 

stratification system in which he built a sampling frame using age, unit, and intellectual disability 

level to stratify his sample. Tr. at 5804 (Walsh).  The importance of stratification in sampling is 
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that it makes the sample more representative and makes it truly scientific. Tr. at 5805 (Walsh).  

Large sampling organizations, like the Gallup organization, are able to use stratified random 

sampling of only 2,000 people to predict how 300 million voters will vote. Tr. at 5805 (Walsh). 

Dr. Walsh’s stratification of the age of CHDC residents was three groups, under the age 

of twenty-two, ages twenty-two to fifty, and over the age of fifty. Tr. at 5805 (Walsh).  Dr. 

Walsh also stratified the CHDC residents, who’s plans he reviewed, into two groups, based on 

the severity of their intellectual disability, “mild and moderate,” and “severe and profound.” Tr. 

at 5805 (Walsh).  In identifying his sample, Dr. Walsh also noted the CHDC residence for each 

of the individuals he reviewed. Tr. at 5805 (Walsh). 

Dr. Walsh’s sample included seven CHDC residents who were under twenty-two, sixteen 

who were aged twenty-two to fifty, and seven who were over fifty. Tr. at 5806 (Walsh).  Dr. 

Walsh’s random, stratified, and representative sample of CHDC residents was further validated 

by his sample containing approximately the same age distribution, level of disability, and 

residence location as the entire CHDC population. Tr. at 5806 (Walsh).  The reason Dr. Walsh 

identified a random, stratified, and representative sample was because it was critical for him to 

be able to look at those 30 people and for whatever he found for those 30 people, also be able to 

conclude that those findings applied to all CHDC residents with Safety Plans. Tr. at 5806 

(Walsh). 

Dr. Walsh’s evaluation of CHDC’s quality included an analysis of structure, process, and 

outcomes. Tr. at 5808 (Walsh).  Dr. Walsh’s analysis of the processes at CHDC included how 

things were done generally and how plans were written and approved in particular. Tr. at 5809 

(Walsh).  Dr. Walsh’s analysis of CHDC was markedly more representative compared to 

Plaintiff’s experts, who looked almost exclusively at processes at CHDC, rather than outcomes. 
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Tr. at 5809 (Walsh).  Dr. Walsh’s analysis of the outcomes at CHDC included what was really 

happening at CHDC, as opposed to what Plaintiff’s experts’ assumed was happening based on 

their interpretations of CHDC processes. Tr. at 5809 (Walsh). 

Regarding standards, based on his extensive experience and education in the fields of 

psychology, quality, research, management, and community based services for the 

developmentally disabled, Dr. Walsh testified that the ICF/MR standards are the relevant 

standards of care for CHDC. Tr. at 6059 (Walsh).  He testified further that reliance on journal 

articles is not an appropriate way to define professional standards. Tr. at 6060 (Walsh). 

 

12. FUNCTIONAL ASSESSMENTS 

Functional behavior assessments are not common in settings like CHDC and are not 

required by ICF/MR regulations or professional standards. Tr. at 6092 (Walsh).  Research studies 

show that it is not possible to discern function for approximately five to seven percent of 

individuals like the residents of CHDC because their behavior is not clear. Tr. at 5846 (Walsh).  

Efforts to conduct functional assessments in applied settings are only recently becoming more 

common. Tr. at 5794 (Walsh).  No body of standards requires functional behavior assessments 

be conducted at CHDC. Tr. at 6092 (Walsh).  Nevertheless, CHDC has made significant 

improvements in recent years in doing functional assessments for CHDC residents. Tr. at 5829-

30 (Walsh).   

CHDC’s Psychology staff are responsible for intellectual and functional assessments at 

CHDC.  Tr. at 1956 (Reddig).  All CHDC residents have had functional assessments conducted 

by licensed psychological examiners. Tr. at 5919 (Walsh).  CHDC psychological examiners 

make professional judgments about whether and how to use the CHDC functional assessment 
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worksheet in assessing CHDC residents. Tr. at 1776, 1959, 5794 (Adams, Reddig, Walsh).  A 

functional assessment is done at CHDC in order to identify and assess what function a problem 

behavior serves for a person and, in turn, offset the need for the problematic behavior by 

addressing that function in another way. Tr. at 1776, 5794 (Adams, Walsh).  Some CHDC 

psychological examiners use the CHDC functional assessment worksheet in conjunction with an 

indirect commercial scale. Tr. at 1776, 5838 (Adams, Walsh).  For example, Ms. Glenn uses 

CHDC’s functional assessment worksheet in conjunction with commercially available functional 

scales such as the Motivation Assessment Scale, which, when used together, rate the behavior 

and give her information about the function of the behavior, antecedent conditions, and the 

setting in which the behavior is occurring.  Tr. at 6681 (Glenn).  CHDC psychological examiners 

also use the Vineland Adaptive Behavior Scale when they deem it appropriate. Tr. at 1774 

(Adams).  Any CHDC psychological examiner can use the Motivation Assessment Scale or any 

other commercial assessment scale if they believe it will be useful for a particular resident on 

their caseload.  Tr. at 1968 (Reddig). 

When completing a functional assessment for an individual, the psychology department 

at CHDC interviews direct care staff that work with the resident as well as the parent or guardian 

of the resident to obtain information that only people who interact with the resident everyday 

would know. Tr. at 6567 (Preist).  Psychological examiners also conduct direct observation when 

completing a functional assessment to see how the individual interacts with others and reacts to 

certain situations. Tr. at 5919, 6568 (Walsh, Priest).  Psychological examiners always use 

professional judgment when conducting a functional assessment. Tr. at 6570 (Priest).  For 

example, in preparation for completing a functional assessment, Mr. Priest will create a scatter 

plot of behaviors and list out when the behavior occurred, where it occurred, what the staff 
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thought the individual was trying to accomplish with the behavior and what type of behavior was 

exhibited, in order to determine the true reason for the behavior and capture any trends or 

patterns. Tr. at 6570 (Priest).  Some psychological examiners, like Mr. Priest, have over 20 years 

of experience working with the same residents at CHDC, which allows them to assess what the 

function of that person’s behavior is in conjunction with the functional assessment worksheet. 

Tr. at 1960, 2094 (Reddig).   

A functional assessment worksheet is used anytime psychological examiners develop 

behavior programming, including any behavior plans. Tr. at 6673 (Glenn), Def. Ex. 460.  The 

functional assessment tells CHDC professional staff why a person is exhibiting a certain 

behavior and what function the behavior serves for that person. Tr. at 6673 (Glenn).  After the 

functional assessment is done by the psychological examiner, the team members meet to discuss 

the function of the resident’s behavior, what the staff can do to change the situation, and improve 

or change the behavior. Tr. at 6677 (Glenn).  Once the team has discussed the results of the 

functional assessment, the information obtained from the assessment and the meeting is used to 

develop a behavior plan. Tr. at 6677 (Glenn).  CHDC’s functional assessments also serve to 

improve the lives of CHDC residents.  CHDC collects data on the problems that they are trying 

to improve and the skills that they are trying to teach to the individual. Tr. at 6581 (Priest).  

CHDC psychological examiners couple this approach with observation which allows them to 

determine things such as whether someone is happier, more content with their life, or smiling 

more. Tr. at 6581 (Glenn).  The effectiveness of the functional assessments is proven through the 

data collected from the observations. Tr. at 6581 (Glenn). 

For CHDC residents under the age of twenty-two, functional assessments are also used in 

conjunction with their educational services.  Professionals in CHDC’s education department are 
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well informed about functional assessments including how they are completed and how they can 

be used by the education department. Tr. at 6485, 6486 (Priest).  Special education teachers at 

CHDC also use functional assessments to identify a particular antecedent to a behavior and 

understand why that behavior occurs. Tr. at 6485, 6486 (Priest).  Special education teachers at 

CHDC use the information contained in the functional assessments, such as antecedents to 

behavior, and behavior plans to reduce the number of incidents of behavior before they occur.  

Tr. at 6486 (Priest).  The special education department and the psychology department have an 

open line of communication regarding behavior plans and functional assessments. Tr. at 6487 

(Priest). 

 

a. CHDC’S FUNCTIONAL ASSESSMENTS EXCEED 
PROFESSIONAL STANDARDS 

 
The CHDC functional behavior assessment worksheet meets generally acceptable 

professional standards in the field of psychology and CHDC psychological examiners are doing 

professionally accepted functional assessments. Tr. at 5837, 6677 (Walsh, Glenn).  Although he 

did not conduct a scientific review of CHDC’s records, even Plaintiff’s expert, Dr. Manikam 

admitted that CHDC psychological examiners did functional assessments and he rated some of 

those functional assessments as excellent. Tr. at 5837-38 (Walsh).  Dr. Manikam agreed that all 

of the functional assessments at CHDC he reviewed included many of the necessary components 

required for adequacy.  Tr. at 3206, 3207 (Manikam). 

Dr. Walsh separately rated the functional assessment sections of the CHDC behavior 

plans he reviewed. Tr. at 5818 (Walsh).  Dr. Walsh’s analyzed the functional assessments by 

CHDC psychological examiners as a separate component of his analysis of the CHDC behavior 

plans. Tr. at 5817-18 (Walsh).  For approximately thirteen percent of the CHDC residents, whose 
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behavior plans Dr. Walsh reviewed, the use of an indirect commercial scale for functional 

assessment was used, specifically the motivational assessment scale. Tr. at 5828 (Walsh).  For 

approximately sixty-three percent of the CHDC residents, whose behavior plans Dr. Walsh 

reviewed, the CHDC functional analysis worksheet was used. Tr. at 5828 (Walsh).  For 

approximately twenty percent of the CHDC residents, whose behavior plans Dr. Walsh 

reviewed, some form of functional assessment was done other than an indirect commercial scale 

or the CHDC functional analysis worksheet. Tr. at 5828 (Walsh).  For approximately ninety-

seven percent of the CHDC residents, whose behavior plans Dr. Walsh reviewed, the 

psychological examiner included information from interviews with staff or others in the 

functional assessment. Tr. at 5828 (Walsh). 

All of the CHDC behavior plans reviewed by Dr. Walsh included direct observations of 

the CHDC resident for whom the plan was created. Tr. at 5829 (Walsh).  Sixty percent of the 

CHDC behavior plans reviewed by Dr. Walsh included information from other records of the 

CHDC resident. Tr. at 5829 (Walsh).  All of the CHDC behavior plans reviewed by Dr. Walsh 

included some function or hypothesized function for behavior. Tr. at 5829 (Walsh).  Dr. Walsh 

rated most of the functional assessment in the CHDC behavior plans as average or good. Tr. at 

5829 (Walsh). 

b. PLAINTIFF’S EXPERTS’ BASELESS 
RECOMMENDATIONS FOR SPECIFIC 
FUNCTIONAL ASSESSMENT METHODS 

 
Functional assessment techniques are assessments of an individual’s behavior as opposed 

to experimentally analyzing it. Tr. at 5835 (Walsh).  Functional assessments may be in the form 

of indirect functional assessments, also known as non-experimental functional analysis, which 

include things like questionnaires given to staff. Tr. at 5835 (Walsh).  Functional assessments 
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may also be in the form of direct functional assessments, such as the CHDC functional 

assessment form, which is also called a descriptive form. Tr. at 5836 (Walsh).  If the CHDC 

functional assessment form is deconstructed, it includes staff interviews, direct observations, 

contingency analysis, and antecedent, behavior, consequence analysis, communication analysis. 

Tr. at 5836 (Walsh).  Indirect functional assessments and descriptive tools, like the one 

predominantly used at CHDC are both secondary measures and treated in professional literature 

as equivalents. Tr. at 5837 (Walsh). 

Plaintiff’s expert, Dr. Matson, proposed that CHDC psychological examiners do more 

experimental functional analysis. Tr. at 1008-09, 1205 (Matson).  As an initial matter, CHDC 

psychological examiners are all licensed professionals, who have the right to practice their 

profession within the bounds of their license, which may include non-behaviorist psychology. Tr. 

at 5835 (Walsh).  Non-behaviorists may not want to set up anything like the experimental 

functional analysis proposed by Dr. Matson and deferring to their professional judgment would 

require one to respect that decision. Tr. at 5835 (Walsh). 

CHDC does not use applied behavior analysis because it is more conducive to a research 

environment rather than a treatment environment. Tr. at 6571 (Priest).  Applied behavior analysis 

requires a very controlled environment where certain variables can be manipulated in order to 

test their effect on the target behavior. Tr. at 6571 (Priest).  Applied behavior analysis could 

cause things to be worse for an individual if variables are not manipulated in the right way and 

psychological examiners at CHDC have used their professional judgment to refrain from 

practicing in that fashion with residents’ safety in mind. Tr. at 6580 (Priest). 

Further, the use of experimental functional analysis proposed by Dr. Matson would 

require CHDC residents repeated exposure to negative scenarios in an effort to determine the 
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function of an individual’s behavior based on his or her reaction to varying scenarios. Tr. at 

5834-35 (Walsh).  Application of that type of experimental functional analysis would subject 

CHDC residents to repeated, negative stimuli in the hope of eventually understanding the 

function of a particular behavior. Tr. at 5834-35 (Walsh).  The experimental functional analysis 

proposed by Dr. Matson at CHDC would also be difficult or impossible to set up, resource 

intensive, and has not been used widely in any field of psychology because it is difficult to do. 

Tr. at 5834-35 (Walsh).  Although Plaintiff’s experts would not require CHDC psychological 

examiners to do experimental functional analysis, their suggestion reveals their subjective review 

of services at CHDC. Tr. at 6094-95 (Walsh). 

Plaintiff’s expert, Dr. Matson, admitted that his proposed experimental functional 

analysis is labor intensive and ethically troubling.  Tr. at 1012 (Matson).  Dr. Matson’s 

alternative proposal is for CHDC to use a commercially available tool such as the Motivation 

Assessment Scale, which is already in use at CHDC. Cf. Tr. at 1012, 6681 (Matson, Glenn). All 

of those tools recommended by Dr. Matson derive information entirely on interviews with staff, 

which is a component of every functional assessment done by CHDC psychological examiners. 

Tr. at 5829 (Walsh). 

 

13. CHDC BEHAVIOR PLANS 

Doing a behavior plan for someone who is severely or profoundly disabled is incredibly 

difficult for a psychologist because it can be like working in the dark. Tr. at 5845 (Walsh).  

Research studies have shown that it is not possible to discern function for approximately five to 

seven percent of individuals like the residents of CHDC because their behavior is not clear. Tr. at 

5846 (Walsh).  CHDC has three types of behavior plans – Safety Plans, Positive Behavior 
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Support Plans, and Strategy Plans . Tr. at 5797 (Walsh).  Behavior plans are developed, written, 

and implemented in a large, team framework at CHDC. Tr. at 5807 (Walsh).  As such, CHDC’s 

behavior plans form an intercommunication network among staff, directing treatment and goals 

for CHDC residents. Tr. at 5808 (Walsh).  The behavior plans are one of the sets of tools that 

CHDC psychological examiners use to serve their clients. Tr. at 5798 (Walsh).   

Each of the CHDC behavior plans – Safety Plans, Positive Behavior Support Plans, and 

Strategy Plans – contains a functional analysis. Tr. at 5797 (Walsh).  The CHDC behavior plans 

may look similar, but they each have three very distinct and separate functions. Tr. at 5797 

(Walsh).   

a. SAFETY PLANS 

If a CHDC resident requires enhanced supervision or any other service that is considered 

an intrusion on his or her rights, then a CHDC Safety Plan is created. Tr. at 1827, 6562 (Adams, 

Priest).  CHDC Safety Plans are the place where any restraints, planned restraints, or any kind of 

restrictive procedures, are delineated by the treating professional. Tr. at 5795 (Walsh).  Safety 

Plans necessarily have restrictive procedures in them. Tr. at 5830 (Walsh).  CHDC has three 

types of Safety Plans: safety plans with planned restraints, safety plans with personal holds and 

mechanical restraint, and safety plans with planned restrictions. Tr. at 1946 (Reddig).  Any 

CHDC resident with any type of restraint will have a Safety Plan. Tr. at 1827 (Adams).  If a 

Safety Plan is appropriate for an individual at CHDC, there will always be either a strategy or 

positive behavior support plan which accompanies the safety plan. Tr. at 1827 (Adams). 

If a safety plan has restraints, it is required, under CHDC Policy II D 16, to have a 

corresponding positive behavior support plan in order to improve the individual’s behavior and 

decrease the incidents requiring restraint. Tr. at 1827, 1946, 2077, 6485, 6562, (Adams, Reddig, 
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Buck, Priest), Def. Ex. 366.  Safety plans and positive behavior support plans may not change 

from year to year if success is obtained and no changes are needed. Tr. at 1853 (Adams).  If a 

safety plan and a positive support plan are implemented on the same exact date, there is an 

expectation that they will contain similar if not the same information in the section covering the 

history of the individual. Tr. at 1854 (Adams).  Safety plans are different from positive behavior 

support plans in that they are used only in instances where a person is displaying aggression, self 

injury or significant property damage which requires some planning as to how to intervene with 

that behavior. Tr. at 2076-77 (Reddig).  The safety plan is designed to cure the emergency or the 

unsafe behavior and return the person to their regular programming as it is laid out in their 

Individual Program Plan.  Tr. at 2076-77 (Reddig). 

Safety plans and any corresponding behavior plans go through the interdisciplinary team 

process and human rights committee. Tr. at 5004 (Miller).  The interdisciplinary team determines 

whether a safety plan is needed based on whether the risk of an individual’s behavior is greater 

than the risk of the safety plan use. Tr. at 1947 (Reddig).  If the team decides that the risk of the 

behavior is greater, then they explain in the program that the risk of allowing the inappropriate 

behavior to continue outweighs the risk of the safety plan use. Tr. at 1947 (Reddig).  After they 

are developed and written, those plans go to the CHDC Chief of Psychologist, the physician, the 

guardian, and then to the superintendant for approval. Tr. at 1849, 5004 (Adams, Miller).  Prior 

to Superintendent Price’s approval, on behalf of the Quality Assurance Department, Gail Miller 

reviews the behavior plans for specific components and to ensure that staff will be able to 

understand the plans. Tr. at 5004-5008 (Miller).  Ms. Miller reviews the strategy plans and the 

positive behavior support plans to make sure they coincide with the safety plan. Tr. at 5008 
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(Miller).  While reviewing the safety and strategy plans, Ms. Miller keeps in mind the CARF and 

CMS standards. Tr. at 5008 (Miller).   

Evaluating only a Safety Plan for a CHDC resident will not show all of the behavior 

planning for that resident. Tr. at 6597 (Priest).  For example, T.S. just completed the taper 

criteria for discontinuing restraints from his safety plan, but he is still on increased supervision 

and there is a system of levels of reinforcement in his safety plan. Tr. at 6594-96 (Priest).  T.S.’s 

psychological examiner and staff are working with him to teach him the skill of taking 

instruction because his problems with behavior and tantrums stem from simple requests from 

staff such as “would you check to see if those clothes are yours?”  Tr. at 6596 (Priest).  His 

psychological examiner has broken up the steps of taking instruction for T.S. Tr. at 6596 (Priest).  

Staff have taught T.S. to look at the person giving instruction, listen to the instruction, either ask 

a question or indicate that you understand, then go do it. Tr. at 6596 (Priest).  That part of T.S.’s 

program is properly delineated in his Positive Behavior Support Plan. Tr. at 5697 (Gale).  

Psychology staff at CHDC are tracking T.S.’s progress with taking instruction and report that he 

has three months with 100% completion on his training for instructions. Tr. at 6596 (Priest). 

 

b. POSITIVE BEHAVIOR SUPPORT PLANS 

CHDC Positive Behavior Support Plans are used to teach residents alternative behavior to 

replace undesired behavior that has been identified by professionals. Tr. at 1945, 2076, 5795-96 

(Reddig, Walsh).   The Positive Behavior Support Plans identify the undesired behavior and the 

motivations behind that behavior. Tr. at 2076, 5795-96 (Reddig, Walsh).  The plans set out 

instructions to staff on how to implement the program in order to enhance behavior to replace the 

undesired behavior. Tr. at 1945, 2076, 5795-96 (Reddig, Walsh).  They are also used as 
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opportunities to expand residents’ skill levels, which can improve their interactions with other 

people. Tr. at 1945 (Reddig). 

Positive Behavior Support Plans are developed, in part, from the functional assessment of 

a resident’s behavior. Tr. at 6550 (Priest).  The CHDC functional assessment worksheet assists 

psychological examiners in analyzing an individual’s behavior and the function that behavior 

serves for the individual. Tr. at 6550 (Priest).  The functional assessment worksheet analyzes 

why a resident exhibits a behavior, whether it could be inadvertently reinforced, and what type of 

positive behavior could replace the problem behavior. Tr. at 6550 (Priest).  Before a Positive 

Behavior Plan is implemented there is an extensive approval process where the plan is reviewed 

by the interdisciplinary team, the guardian must review the plan and give his or her consent, the 

chief psychologist must review and approve the plan, then it goes to the individual’s physician 

who must provide his or her approval at which point it will be sent to the human rights 

committee at CHDC and then finally the plan will be submitted to the superintendent, Calvin 

Price. Tr. at 6564 (Priest).  Once the plan is approved by the relevant parties, the psychological 

examiners will in-service the direct care staff and train them on proper implementation of the 

plan before the plan will be implemented with the individual. Tr. at 6564 (Priest).  CHDC 

psychological examiners often create a Positive Behavior Support Plan in the absence of restraint 

use even though it is not required, so that the individual can be trained in a new skill that would 

help them to avoid the problem behavior and avoid the need for any restraint. Tr. at 6562 

(Priest).    

An example of programming in a Positive Behavior Support Plan would be if a resident 

is known to get frustrated and toss a table over because he wants a break from what he is doing, 

the positive behavior support plan would teach that individual the skill of holding up a green card 
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that reads “I need a break” as a replacement behavior, thereby bypassing the potential need for a 

restraint. Tr. at 6562 (Priest). 

 

c. STRATEGY FOR IMPROVED BEHAVIOR PLANS 

CHDC Strategy for Improved Behavior Plans are similar to plans in other settings that are 

called “behavioral guidelines.” Tr. at 5796 (Walsh).  CHDC Strategy Plans are developed by 

psychological examiners in conjunction with the interdisciplinary team and are used by staff to 

address behavior that does not rise to a level that requires a positive behavior support plan. Tr. at 

1947 (Reddig).  There is nothing contained in a strategy that involves any intrusion on the 

individual’s rights. Tr. at 6565 (Priest).  If a resident at CHDC is diagnosed with a psychiatric 

condition or is taking psychotropic medications, then CHDC psychology department will always 

create a Strategy Plan for the individual too. Tr. at 6562, 6564 (Priest).  Strategy Plans identify 

potential problem areas for an individual’s behavior, things that the individual prefers or things 

that they want to avoid, and directs staff on how to accommodate the individual when those 

situations present themselves. Tr. at 2077 (Reddig).  Strategy Plans focus on how to more 

effectively interact with a resident and make his or her life more pleasant. Tr. at 2077 (Reddig).  

They include data from the previous staffing year so staff and treating professionals have a 

context for a resident’s plan. Tr. at 6593 (Priest).  Among other things, Strategy Plans help staff 

to identify signs of tension or anxiety for a resident and suggest ways to make their environment 

less stressful. Tr. at 6565 (Priest). 

For example, C.S.’s psychological examiner testified that C.S.’s strategy plan advises 

staff that he can be oppositional and he may try to manipulate staff. Tr. at 6593-94 (Priest).  The 

strategy for C.S. recommends that staff stay firm with him and be clear when C.S. asks for 
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something. Tr. at 6594 (Priest).  The strategy plan specifically instructs staff that “maybe” is not 

a good response to a question from CS because it is not clear and will likely cause C.S.’s 

behavior to escalate. Tr. at 6594 (Priest).  C.S.’s strategy plan specifically instructs staff to 

respond to questions from C.S. with a clear “yes” or “no.” Tr. at 6594 (Priest). 

 

d. BEHAVIOR PLANS IMPLEMENTED BY CHDC’S 
SPECIAL EDUCATION DEPARTMENT 

 
CHDC’s Special Education Department is well informed about the development and use 

of behavior plans for school-aged residents at CHDC. Tr. at 6485, 6486 (Priest).  The CHDC 

Special Education Department and the Psychology Department have an open line of 

communication regarding behavior plans and functional assessments. Tr. at 6487 (Priest).  

CHDC special education teachers receive in-service training on each student’s behavior plan 

after each plan is approved by the IRC. Tr. at 6486 (Priest).  They also keep a copy of each 

student’s behavior plans in their classroom. Tr. at 6487 (Priest).  If a special education teacher 

determines that a student is experiencing an antecedent condition, as identified in a behavior 

plan, then he or she uses the instructions in the plan, such as separate and calm, to redirect the 

student and prevent a behavior incident from occurring. Tr. at 6486 (Priest). 

 

14. PLAINTIFF’S EXPERTS’ BASELESS CRITICISMS OF 
REPLACEMENT BEHAVIORS AND FIDELITY MEASURES 

 
Plaintiff’s expert’s criticism of fidelity measures at CHDC was unfounded. Tr. at 5823 

(Walsh).  In 2003, Plaintiff’s consulting psychologist did not express any concerns about 

treatment fidelity measures. Tr. at 5825 (Walsh).  Plaintiff’s experts did not identify any failures 

in any of the CHDC plans as a result of a lack of treatment fidelity measures. Tr. at 5825 
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(Walsh).  Similarly, Dr. Walsh did not identify any failures in any of the CHDC plans as a result 

of a lack of treatment fidelity measures. Tr. at 5825 (Walsh).  Professional standards for practice 

in an applied setting like CHDC do not require or even reasonably allow for fidelity checks in 

their behavior plans. Tr. at 5822 (Walsh).  Professional standards do not require fidelity checks 

in applied settings like CHDC, as proposed by Plaintiff’s experts, and such fidelity checks are 

not common in applied practice. Tr. at 5822 (Walsh).  Only twenty-five percent of research 

studies published in peer-reviewed academic journal publications contain some kind of treatment 

fidelity. Tr. at 5823 (Walsh).  Instead of treatment fidelity measures in their behavior plans, 

CHDC psychological examiners circulate through the living units, monitor treatment plans on a 

monthly basis, train staff on implementation, and are available for questions and answers, which 

ensures treatment integrity. Tr. at 5824 (Walsh).  Dr. Walsh has reviewed behavior plans in 

many facilities and has never seen treatment fidelity measures in any of them. Tr. at 5824 

(Walsh).  Plaintiff’s experts unfairly placed added emphasis on treatment fidelity measures in 

CHDC’s behavior plans because of their narrow academic background. Tr. at 5825 (Walsh). 

Some of Plaintiff’s experts may have failed to identify replacement behaviors in the plans 

they reviewed because those replacement behaviors are listed in the positive behavior support 

plans or strategy plans and not necessarily the safety plans reviewed by Plaintiff’s experts. Tr. at 

5827 (Walsh).  Reinforcement contingencies are the most fundamental piece of a behavior plan 

and may appear as an if-then statement. Tr. at 5826 (Walsh).  In most of the behavior plans 

reviewed by Dr. Walsh there were clear reinforcement contingencies. Tr. at 5827 (Walsh).  In 

almost all of the behavior plans reviewed by Dr. Walsh, the plans sought to reduce or eliminate 

problem behaviors and included replacement behaviors. Tr. at 5827 (Walsh).  Nearly half of the 
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behavior plans reviewed by Dr. Walsh contained reinforcer selection and/or discussion of the 

same. Tr. at 5827 (Walsh). 

 

15. EXPERT ANALYSIS OF CHDC BEHAVIOR PLANS 

Defendants’ expert, Dr. Walsh, objectively analyzed the behavior planning and program 

implementation processes at CHDC. Tr. at 5807 (Walsh).  None of Plaintiff’s experts conducted 

an objective review of CHDC’s Behavior Plans. Tr. at 1201-03, 1210, 3174, 3175 (Matson, 

Manikam).  Defendants’ expert, Dr. Walsh’s, analysis of CHDC behavior interventions at CHDC 

was a formal, scientific process designed to show the nature and level of behavior interventions 

at CHDC. Tr. at 5812 (Walsh).   

Dr. Walsh created the formal tool he used for rating CHDC’s behavioral interventions 

and called it the “behavior plan quality rating tool” based on his experience analyzing behavior 

planning at many ICF/MR facilities. Tr. at 5812 (Walsh).  Prior to using his behavior plan 

quality rating tool, Dr. Walsh did a reliability study of the tool, which determined that the tool 

had reliability that could be the basis for peer-reviewed, academic publication. Tr. at 5813-5817, 

6085 (Walsh).  The behavior plan quality rating tool used by Dr. Walsh took a snapshot of the 

elements in the behavior plans. Tr. at 5812 (Walsh).  The tool had four sections, each with 

subparts, addressing administrative, behavioral change, management, and overall elements. Tr. at 

5813 (Walsh).  Dr. Walsh was careful to minimize the possibility of rater drift in his analysis of 

behavior plans at CHDC by reviewing all of the plans in his sample in a two-day period without 

interruption. Tr. at 5813 (Walsh).  Dr. Walsh separately analyzed and rated the functional 

assessment sections of the CHDC behavior plans he reviewed. Tr. at 5818 (Walsh). 
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Dr. Walsh concluded that all of the administrative elements that should be in the 

administrative portion of the CHDC behavior plans were there. Tr. at 5818-19 (Walsh).   

Most of the behavior plans analyzed by Dr. Walsh did not allow for adjustments within the plan 

itself, which is directly in line with professional expectations because in an ICF/MR setting it is 

not appropriate for staff to make changes to a plan on the fly. Tr. at 5819-20 (Walsh).  All of the 

CHDC behavior plans reviewed by Dr. Walsh had descriptions of the target behavior and 

evidence of functional assessments. Tr. at 5825-26 (Walsh).  Some of the plans Dr. Walsh 

reviewed targeted more than one behavior. Tr. at 5841 (Walsh).  At least seventy-five percent of 

the behavior plans reviewed by Dr. Walsh contained clear descriptions of the plans and specific 

behavioral techniques. Tr. at 5826 (Walsh).  In almost all of the CHDC behavior plans reviewed 

by Dr. Walsh there were instructions for specific plan techniques, sufficient to ensure 

implementation. Tr. at 5826 (Walsh).  Going beyond professional standards, CHDC also has 

special meetings when behavior plans do not work in order to discuss those issues. Tr. at 5824 

(Walsh). 

a. DR. WALSH’S FINDINGS AS TO CHDC BEHAVIOR 
PLANS 

 
The behavior plans and practices at CHDC meet accepted professional standards. Tr. at 

5854 (Walsh).  All of the CHDC behavior plans reviewed by Dr. Walsh had data collection 

provisions and instructions for staff. Tr. at 5830 (Walsh).  All but one of the CHDC behavior 

plans reviewed by Dr. Walsh had been previously reviewed by the CHDC Chief of Psychology, 

Dr. Reddig, with the exception being one plan for which a cover sheet could not be located. Tr. 

at 5830 (Walsh).  In ninety-seven percent of the CHDC behavior plans reviewed by Dr. Walsh, 

the instructions for applying the restrictive procedure were clear. Tr. at 5831 (Walsh).  For all of 

the CHDC behavior plans reviewed by Dr. Walsh, he rated the general components as slightly 
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above average. Tr. at 5831 (Walsh).  For all of the CHDC behavior plans reviewed by Dr. Walsh, 

there was a range of quality and on the whole CHDC is representative of other ICF/MRs. Tr. at 

5832 (Walsh). 

 

b. MEASURES OF OUTCOMES AND 
EFFECTIVENESS OF CHDC BEHAVIOR PLANS 

 
Outcomes and effectiveness are important in assessing the quality of the CHDC behavior 

plans. Tr. at 5840 (Walsh).  Outcomes are the sine qua non of what is happening at a facility like 

CHDC. Tr. at 5807 (Walsh).  One of the most important outcomes of the CHDC behavior plans 

is the sixty-nine percent reduction in planned restraints from 2005 through the time of trial. Tr. at 

5798 (Walsh).  As discussed below, it is also impressive that CHDC had approximately sixty 

percent improvement in behaviors over about a twelve month period. Tr. at 5846 (Walsh).  For 

the individuals who’s behavior plans Dr. Walsh reviewed, Dr. Walsh also rated the effectiveness 

of the plan, where there were monthly progress notes available to do so. Tr. at 5840 (Walsh). 

Dr. Walsh’s analysis of CHDC behavior plans and monthly progress notes allowed him 

to determine whether behavior was changing over time. Tr. at 5841 (Walsh).  CHDC monthly 

summaries are data tables that have a record of CHDC residents’ performance relative to a 

behavior plan. Tr. at 5841 (Walsh).  Dr. Walsh compared the first three quarters of data and 

compared it with the last three quarters of data available for each individual in his sample to 

determine whether there was an increase or a decrease in the number of target behaviors. Tr. at 

5842 (Walsh).  Dr. Walsh compared data for target behaviors identified in the CHDC behavior 

plans that he reviewed to determine whether those behaviors changed over a specified period of 

time and based on that he gave them an effectiveness rating. Tr. at 5842-43 (Walsh). 
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If there were more problem behaviors over time, Dr. Walsh identified the target behavior 

as worse. Tr. at 5843 (Walsh).  If there was up to a thirty-three percent improvement in the target 

behaviors over time, Dr. Walsh identified the target behavior as improved. Tr. at 5843 (Walsh).  

If there was between thirty-four and sixty-five percent improvement in the target behaviors over 

time, Dr. Walsh identified the target behavior as much improved. Tr. at 5843 (Walsh).  If there 

was a sixty-six percent or greater improvement in the target behaviors over time, Dr. Walsh 

identified the target behavior as greatly improved. Tr. at 5843 (Walsh). 

Among the behavior plans that Dr. Walsh rated for effectiveness, approximately fourteen 

percent had no change; approximately twenty-seven percent of the behaviors got worse; 

approximately thirty-five percent were greatly improved; approximately five and nine tenths 

percent were much improved; approximately seventeen and six tenths percent were improved. 

Tr. at 5843 (Walsh).  Among the behavior plans that Dr. Walsh rated for effectiveness, 

approximately sixty percent of behaviors improved over about a twelve month period, which is 

remarkable in such a short period of time. Tr. at 5843 (Walsh).  The effectiveness of the behavior 

plans at CHDC indicates that what CHDC is doing in relation to the behavior plans is working 

and the outcomes for residents are strong. Tr. at 5844 (Walsh). 

The behavior plans and practices at CHDC meet accepted professional standards. Tr. at 

5854 (Walsh).  Not only are standards for professional practice and procedures being met at 

CHDC, but the outcomes and effectiveness of CHDC’s behavior programming demonstrate that 

those professional standards have yielded exceptional results for CHDC residents. Tr. at 5798, 

5846 (Walsh).   

 

16. BEHAVIOR PLAN TRAINING 
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A behavior plan is only implemented at CHDC after all staff, residents, and day programs 

are trained on the plan. Tr. at 5850 (Walsh).  Psychological examiners train staff in the behavior 

program that they wrote to ensure that staff are trained on all relevant and necessary material and 

no significant issues are overlooked.  Tr. at 2018 (Reddig).  The behavior programs at CHDC are 

not written for a Ph.D. psychologist, rather they are written for direct care staff to understand and 

be able to follow. Tr. at 6590 (Priest). 

At trial, two CHDC psychological examiners described specifically how they work with 

staff to implement behavior plans and track behaviors.  Psychological examiner, Ms. Glenn, 

trains new staff in the programming for every resident in that living unit where that new staff 

will work, including safety plans, positive behavior support plans, target behaviors, strategies for 

improved behavior, psychiatric diagnosis, medications, behavior reports and how to complete 

behavior reports as well as other documentation used in the residence. Tr. at 6678 (Glenn).  New 

staff is trained to work specifically with the individuals who live in the residences in which they 

have been assigned to work.  Tr. at 6678 (Glenn).  Ms. Glenn tests new staff to make sure they 

are competent in comprehending the behavior programs, identifying target behaviors, and 

understand which interventions are appropriate and when. Tr. at 6678 (Glenn).  Ms. Glenn also 

routinely goes to new and experienced staff, to conduct in-person training anytime there is a new 

strategy for improved behavior or new positive behavior support plan or safety plan. Tr. at 6679 

(Glenn).  After training staff on new components of behavior plans and other changes in 

programming, Ms. Glenn tests staff on those components to ensure staff understand the plans.  

Tr. at 6679 (Glenn).  Ms. Glenn continuously works with staff to develop plans for the 

individuals on her caseload. Tr. at 6680 (Glenn).  Staff are informed about what behaviors and 
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interventions Ms. Glenn is addressing and staff track that behavior and record all of the data 

surrounding the behavior. Tr. at 6680 (Glenn). 

Mr. Priest also testified that he trains staff on the programs that he creates for the 

individuals on his caseload. Tr. at 6589 (Priest).  Mr. Priest also monitors staff to see how they 

interact with residents, whether they are following the program, whether they are following 

programs correctly, and documenting information correctly on the behavior reports. Tr. at 6589-

90 (Priest).  For example, if staff write on the behavior report that they “followed the program,” 

Mr. Priest will insist that they tell him precisely what they did, rewrite the behavior report, and 

remind staff that they are to record specifically what they observed and what they did to address 

the behavior exhibited by the resident, and then Mr. Priest will determine whether the program 

was followed or not. Tr. at 6590 (Priest).  Mr. Priest also developed a video to assist with 

training staff on the positive behavior support plans, levels of reinforcement system and 

increased supervision requirements. Tr. at 6597 (Priest).  Staff watch the video then there is an 

examination of the key points, which staff must pass before working with a resident.  Tr. at 6597 

(Priest).  Staff turns the test into Mr. Priest personally so that when he looks over the test, he can 

explain to that staff person what questions he or she answered incorrectly. Tr. at 6597 (Priest).  It 

is also a chance to correct staff on any issues and give the staff person an opportunity to ask 

questions. Tr. at 6597 (Priest).  Mr. Priest also observes staff while they are implementing the 

instructions in the positive behavior support plan. Tr. at 6597 (Priest). 

In the past, Mr. Priest had an incident where a staff member did not know how to follow 

a program that was going to be implemented, so Mr. Priest had that staff member watch the 

video and take the exam again. Tr. at 6597 (Priest).  The staff member got 6 out of 8 of the 

questions correct after watching the video. Tr. at 6597 (Priest).  That score was considered 
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unacceptable for CHDC standards and the staff member was transferred to an area where 

programming was simpler. Tr. at 6597 (Priest).  CHDC requires staff to get 100% of the 

questions correct on the exam testing their competency on implementing behavior plans if staff 

are working with that resident everyday. Tr. at 6597 (Priest). 

 

17. CHDC QUICK REFERENCE GUIDES 

CHDC Quick Reference Guides are used on each residential unit. Tr. at 5903 (Walsh).  

They are beneficial tools that serve multiple functions. Tr. at 5904 (Walsh).  The Quick 

Reference Guides list various information, including behavioral issues, a seizure profile, 

precautions for bad weather, special dietary instructions, physical therapy instructions, mobility 

information and equipment needs, risk factors, and other precautions. Tr. at 1212, 1213 

(Matson).  The Quick Reference Guides also includes a photo of the CHDC resident for whom 

the Quick Reference Guides was prepared. Tr. at 1212 (Matson).  The Quick Reference Guides 

are not intended to be a substitute for any CHDC resident’s program plan or other records. Tr. at 

1213 (Matson). 

 None of Plaintiff’s experts did any formal analysis of CHDC’s Quick Reference Guides, 

but Plaintiff’s expert, Dr. Manikam relied on them for his substantive analysis of CHDC. Tr. at 

1211, 1212, 5904, 5918 (Matson, Walsh). 

 

18. BEHAVIOR REPORTS AND DATA COLLECTION 

The CHDC behavior reports are a data collection tool for psychological examiners and 

other professionals. Tr. at 5911(Walsh).  A completed behavior report form is sent to the 

psychological examiner, and the Incident Review Committee, central records, and the resident’s 
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residence, and from there the relevant professionals use that information for their respective 

functions. Tr. at 5910-11 (Walsh).  The psychological examiners use the behavior reports to 

collect data on the type and frequency of behaviors exhibited by residents. Tr. at 5909 (Walsh).  

That method of data collection is appropriate for psychological examiners because most CHDC 

residents do not exhibit behaviors at such a high frequency that they could not be accurately 

tracked in that way. Tr. at 5909 (Walsh). 

The CHDC behavior report is a sophisticated form used by psychological examiners and 

CHDC staff to collect and track data regarding CHDC residents’ behaviors. Tr. at 5910 (Walsh).  

Behavior reports may be completed by direct care staff if the behavior occurred in the living unit 

or in front of direct care staff.  Tr. at 1994 (Reddig).  Teachers may also fill out behavior reports. 

Tr. at 1994 (Reddig).  Behavior reports can be filled out by any staff who have been trained by 

psychological examiners on how to complete the behavior report. Tr. at 1992 (Reddig).  

Psychological examiners train staff to identify antecedent conditions that appear immediately 

before a behavior manifests itself and staff report those conditions on the behavior report. Tr. at 

2008 (Reddig).  The CHDC behavior report form has fourteen sections for information. Tr. at 

5910 (Walsh).  The report form requires the individual completing it to provide, among other 

things, the resident’s name, the residence code, the start and end time of the incident, the location 

of the behavior, the antecedent condition, which can be selected from seventeen pre-listed check 

boxes or the “other” box can be selected and a description provided, the target of the behavior, 

and the type of behavior, which can be selected from among nine pre-listed types of behavior. 

Tr. at 5910 (Walsh). 

The CHDC behavior report form also provides eighteen other pre-listed behaviors, two 

behaviors about destruction, pre-listed check boxes for verbal expressions, for leaving assigned 
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area, for type of restraint used, for staff response, and for a brief summary. Tr. at 5910 (Walsh).  

The CHDC behavior report form also requires that information to be included about staff 

members who were involved, including the staff member’s name, title, and the date. Tr. at 5911 

(Walsh).  There is also a section on the behavior report on the bottom left that indicates staff 

response to the behavior. Tr. at 4876-77 (Murphy).  The immediate response to the behavior by 

the staff is listed on every report.  Tr. at 4876-77 (Murphy).      

The immediate purpose of staff completing behavior reports is to report what is going on 

with the residents they serve such as sleeping patterns, changes in mood, episodes of aggression 

or refusals, not necessarily to show trends and patterns of restraint. Tr. at 2109 (Reddig).  The 

CHDC behavior report form also allows the psychological examiner to provide information and 

make an interpretation. Tr. at 4877, 5911 (Murphy, Walsh).  Other CHDC professionals derive 

data from behavior reports to track trends and patterns. Tr. at 2109 (Reddig).  Generally, 

behavior reports are used if a behavior occurs infrequently because data sheets would be 

inefficient in a situation such as that. Tr. at 1996 (Reddig). 

CHDC psychological examiners have two levels of data collection, the behavior reporting 

system and the psychological examiner’s personalized data collection system. Tr. at 5913 

(Walsh).  CHDC psychological examiners exercise their professional judgment in building a 

specific data collection form for particular residents at CHDC. Tr. at 5911-12 (Walsh).  CHDC 

psychological examiners develop their own forms for data collection and tracking behaviors for 

particular CHDC residents in conjunction with the respective resident’s behavior plans. Tr. at 

5912 (Walsh).  Data collection sheets may be used for identifying behavior that a psychological 

examiner wants to track, including sleep patterns, bowl movements, or engagement of certain 

behaviors. Tr. at 1996 (Reddig).  CHDC psychological examiners train CHDC staff on the use of 
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the unique forms developed by the psychological examiners for data collection and tracking 

behaviors. Tr. at 5912 (Walsh).  Among other things, CHDC psychological examiners graph data 

on behaviors. Tr. at 5914 (Walsh).  Through the psychological examiner’s personalized data 

collection system and the behavior reporting system treatment data is collected by psychological 

examiners. Tr. at 5913, 6581 (Walsh, Glenn). 

Plaintiff’s expert, Dr. Matson’s, concern that data cannot reliably be collected at CHDC if 

more than one behavior is occurring is unfounded because the data sought to be collected are 

specific predetermined behaviors, not passive research observations. Tr. at 5913-14 (Walsh).  

Plaintiff’s expert, Dr. Matson, inappropriately compared CHDC psychological examiners real 

world data collection processes to the data collection of researchers. Tr. at 5909 (Walsh). 

Defendants’ expert, Dr. Walsh, analyzed the 243 monthly progress notes from all of the 

CHDC psychological examiners for the month of June 2009.  Tr. at 5914 (Walsh).  Dr. Walsh 

found that seventy-two percent of those progress notes contained data tabulation and tables, 

contrary to Plaintiff’s experts’ claim that CHDC psychological examiners were not charting their 

data. Tr. at 5914 (Walsh).  Dr. Walsh also found that an additional eighteen percent of those 

progress notes had data graphed, contrary to Plaintiff’s experts’ claim. Tr. at 5914 (Walsh).  

CHDC Psychological examiners decision to use charts in some data collection as opposed to 

graphs is reasonable because their use of charts is with small, uncomplicated numbers and 

graphing that data would add nothing to the analysis of the data. Tr. at 5915 (Walsh). 

CHDC psychological examiners do graph data if it is more complicated or if there is 

more than one data set being compared. Tr. at 5915 (Walsh).  Ninety percent of the June 2009 

monthly progress notes prepared by psychological examiners had an objective layout of data, i.e. 

a graph or a table. Tr. at 5915 (Walsh).  Plaintiff produced no evidence that the corresponding 
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nine percent of June 2009 monthly progress notes, which contained only narrative descriptions of 

data, was not appropriate for the data reflected in those summaries. Tr. at 5915 (Walsh).  CHDC 

psychological examiners track treatment data with objective data based means in accordance 

with professional standards. Tr. at 5916 (Walsh). 

 

19. CHDC PSYCHOLOGY DEPARTMENT’S BEHAVIOR REPORTS 
AND RESTRAINT USE SUMMARIES 

 
CHDC monitors all behavior reports facility wide.  Tr. at 4986 (Miller).  The psychology 

department enters information from all of the behavior reports into a database, which then 

generates monthly reports.  Tr. at 4880 (Miller).  The monthly report is called the Behavior 

Report and Safety Plan Use Report, which, among other things, tracks the total number of 

behavior reports, safety plan uses, and tracks how many times restraints, including emergency 

restraints, were used in each month.  Tr. at 1261, 1997, 4875, 4876 (Matson, Reddig, Murphy); 

Def. Ex. SM-4.  Graphs are used for these reports because the visual presentation is more readily 

assessed by professionals across disciplines. Tr. at 4878, 4879 (Murphy), Def. Ex. SM-4.  The 

Behavior Report and Safety Plan Use Report is circulated to program coordinators, team leaders, 

the quality assurance coordinator, administrative staff, psychology department staff, and the 

superintendant. Tr. at 2079, 4875, 4876 (Reddig, Murphy).  CHDC uses this report in various 

ways. Tr. at 4882 (Murphy).  It provides detailed information about the use of planned restraints 

for all of CHDC. Tr. at 1999 (Reddig).  Those reports are a good resource for CHDC to stay 

abreast of any trends and patterns associated with residents who have been restrained and any 

information from behavior reports that were prepared during that month. Tr. at 2079, 4875, 4876 

(Reddig, Murphy).  Among other things, it includes information about particular residents and 

outlier restraint data. Tr. at 2079, 4875, 4876 (Reddig, Murphy). 
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The behavior reports are used by administrative staff to identify trends and patterns and 

how best to respond to those issues. Tr. at 4882-4884 (Murphy), Def. Ex. SM-4.  For example, 

the behavior report that included August 9, 2010, indicated a spike in restraints for F.B. Tr. at 

4886-87 (Murphy), Def. Ex. SM-4.  Because of that indication, the spike would be reviewed by 

the IRC and the psychological examiner treating FB. Tr. at 4886, 4887 (Murphy), Def. Ex. SM-

4.  Typically, the psychological examiner is contacted first to begin that type of review process.  

Tr. at 4882-4884 (Murphy), Def. Ex. SM-4.  If an increase in restraints is detected in a certain 

residence or certain individuals, those reasons are also examined. Tr. at 4882-4884 (Murphy), 

Def. Ex. SM-4.  Depending on the reasons, the behavior, environment, or staff may be addressed. 

Tr. at 4882-4884 (Murphy), Def. Ex. SM-4.  Reviewing spikes in behavior for particular days is 

valuable to understand what may have gone on that particular day to increase behaviors, such as 

a fire drill or weather conditions. Tr. at 4885, 4886 (Murphy), Def. Ex. SM-4.  Such reasons 

would indicate to the team that perhaps a change in an individual’s plan may not be appropriate 

because the behavior may have been caused by an anomalous environmental factor.  Tr. at 4885, 

4886 (Murphy), Def. Ex. SM-4.  Trends, patterns, and thresholds are also tracked from the 

Incident Review Committee meeting minutes to provide CHDC.  Tr. at 4930, 4931 (Murphy).    

 

20. CHDC MONTHLY PLAN REVIEWS ENSURE CHDC 
PROVIDES ACTIVE TREATMENT 

 
CMS regulations require CHDC to provide active treatment for CHDC residents, which 

is not provided in community based settings.  The ICF/MR Guidelines describe active treatment 

as “aggressive, consistent implementation of a program of specialized and generic training, 

treatment, health services and related services….” 42 CFR 483.440(a).  CHDC is meeting active 

treatment standards delineated in ICF/MR regulations. Tr. at 5928 (Walsh).  The ICF/MR 
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requirement for active treatment does not mean that CHDC residents have to receive 

programming 24-hours per day. Tr. at 5927 (Walsh).  An example of active treatment meeting 

ICF/MR requirements is setting a goal to teach someone how to brush his or her teeth by having 

him or her practice teeth brushing three times a week. Tr. at 5927 (Walsh).  Although none of 

Plaintiff’s experts reviewed active treatment at CHDC in any depth, Plaintiff’s experts agreed 

that CHDC residents should not be constantly engaged, in adaptive skills, speech, or other skill-

building activities. Tr. at 1263, 1264, 3195, 3196 (Matson, Manikam).   

The monthly plan reviews at CHDC is a program review that is done to ensure quality 

and that the active treatment requirements for residents are met. Tr at 5950 (Walsh).  The 

reviews include assessing programs that are part of the Individual Program Plans for each CHDC 

resident. Tr. at 5950 (Walsh).  The monthly plan review occurs at the team level and again at a 

central level. Tr. at 5950 (Walsh). 

At the team level, program coordinators do a monthly plan review for each resident, 

which is a paper review. Tr. at 5950 (Walsh).  On a monthly basis, CHDC program coordinators 

serve an ongoing quality review function by conducting a process called “monitoring,” which 

involves the program coordinators observing the training of at least one objective for each client. 

Tr. at 5950 (Walsh).  The monthly plan reviews done by the program coordinators are 

documented on a two page sheet that includes data and narrative sections. Tr. at 5951 (Walsh). 

The central monthly plan review is done by someone in the quality assurance department 

and includes a review of the actual IPP documents. Tr. at 5951 (Walsh).  The central monthly 

plan review includes an analysis of the IPP documents with CHDC’s IPP review check sheet, 

which has seventy-seven items to make sure the IPPs have the necessary components and that 

those components hold together and make sense. Tr. at 5951 (Walsh).  The CHDC Quality 
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Assurance Department reviews 840 IPPs annually with the CHDC IPP review check sheet in 

addition to the 6,000 plus annual team level monitoring checks. Tr. at 5952 (Walsh).  Programs 

at CHDC are constantly reviewed to ensure their effectiveness and implementation. Tr. at 5952 

(Walsh). 

 
21. CHDC’S HUMAN RIGHTS COMMITTEES 

The human rights committees at CHDC use preformatted human rights committee review 

reports. Tr. at 5933 (Walsh).  The first page of the human rights committee review report is 

largely data based, including personal documentation, medication, monitoring, and objectives 

under review, and the second page is largely narrative. Tr. at 5933 (Walsh).  The human rights 

committee meeting minutes go beyond professional standards by keeping the human rights 

committee meeting minutes on the form with the individual’s records. Tr. at 5933 (Walsh). 

The CHDC human rights committees do not just do one time checks on matters that 

potentially impact residents’ rights, but rather the committees may do extra reviews of a matter 

after one month, three months, or six months. Tr. at 5934-35 (Walsh).  The CHDC human rights 

committees may review residents’ cases even where there is no behavior plan if someone notices 

an increase in problem behaviors. Tr. at 5935 (Walsh). 

Defendants’ expert, Dr. Walsh, took all of the human rights committees meeting minutes 

from March and April 2009 and analyzed those minutes to characterize what was accomplished 

by those meetings and minutes. Tr. at 5934 (Walsh).  The human rights committee meetings 

reviewed by Dr. Walsh included psychological examiners, representatives from the community, 

a consumer representative, a CHDC staff member representative, a medical representative, and 

the human rights committee chairperson. Tr. at 5934 (Walsh).  Dr. Walsh found that the CHDC 

human rights committee meets ICF/MR requirements for plan and review. Tr. at 5848-49 
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(Walsh).  The CHDC human rights committee exceeds professional standards and its process and 

outcomes reflect its high achievements. Tr. at 5935 (Walsh).  In addition to the human rights 

committees, as discussed above, CHDC has another group of oversight committees called the 

incident review committees. Tr. at 5936 (Walsh). 

 
C. CHDC HABILITATION, NUTRITION MANAGEMENT, 

COMMUNICATION, SPEECH THERAPY, PHYSICAL THERAPY, 
OCCUPATIONAL THERAPY, ORAL HYGIENE 

 
 The Plaintiff provided insufficient evidence, and in some cases no evidence, to prove that 

the Defendants substantially departed from accepted professional practice in the areas of 

habilitation, nutritional management, communication and speech therapy, physical therapy and 

occupational therapy, and oral hygiene.  Furthermore, the Defendants’ nationally-recognized 

experts concluded that the state’s treating professionals are exercising professional judgment and 

meeting or exceeding accepted professional standards in these areas.    

 The Plaintiff cannot meet its burden of proof by presenting nothing more than (1) a 

difference of professional opinion as to which practices are appropriate or (2) expert testimony 

that another course of action would have been better. Youngberg v. Romeo, 457 U.S. 307, 321 

(1982); Collignon v. Milwaukee County, 163 F.3d 982, 987 (7th Cir. 1998); Lelsz v. Kavanagh, 

807 F.2d 1243 (5th Cir. 1987); Society for Good Will to Retarded Children, Inc. v. Cuomo, 737 

F.2d 1239, 1248 (2nd Cir. 1984); Doe v. Gaughan, 617 F. Supp. 1477, 1487 (D. Mass, 1985), 

aff'd, 808 F.2d 871 (1st Cir. 1986); See also Thomas S. v. Flaherty, 902 F.2d 250, 252 (4th Cir. 

1990) (noting that Youngberg prohibits courts from "weigh[ing] the decisions of the treating 

professionals against the testimony of the [plaintiffs'] professionals to decide which of several 

acceptable standards should apply"); U.S. v. Comm. of Pennsylvania, 902 F. Supp. 565, 584 
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(W.D. Pa. 1995) ("Optimal courses of treatment as determined by some expert, while laudable, 

do not establish the minimal constitutional standard").  Rather,  

 

Liability may be imposed only when [a] decision by [a] 
professional is such a substantial departure from accepted 
professional judgment, practice, or standards as to demonstrate that 
the person responsible actually did not base the decision on such a 
judgment. 

 

Youngberg, 457 U.S. at 323.   

The evidence at trial clearly demonstrates that CHDC’s treating professionals exercise 

professional judgment.  Defendant’s experts, nationally recognized, highly qualified 

professionals, concur that professional judgment was exercised and that practices at CHDC meet 

or exceed accepted professional standards.    

 

22. DEFENDANTS’ EXPERTS, DR. SHEPPARD, DR. SCHMELER, 
MR. JINKS, AND MS. HACKETT, ARE MORE QUALIFIED, 
USED MORE APPROPRIATE METHODOLOGY, AND 
APPLIED MORE APPROPRIATE STANDARDS THAN 
PLAINTIFF’S EXPERT, MS. CRAWFORD, IN RENDER 
OPINIONS ON THE QUALITY OF NUTRITIONAL 
MANAGEMENT, COMMUNICATION AND SPEECH 
THERAPY,  PHYSICAL AND OCCUPATIONAL THERAPY,  
AND ORAL HYGIENE AT CHDC  

 

 Because of the Defendants’ experts’ specialized and highly qualified backgrounds, 

Defendants’ experts are more aware of the accepted professional standards in their respective 

fields.  Plaintiff’s expert, Ms. Carly Crawford (OT), presented the majority of testimony 

regarding nutritional management, communication and speech therapy, and physical therapy 

(PT) and occupational therapy (OT).  Defendants’ experts, Dr. Sheppard (nutritional 
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management), Dr. Mark Schmeler (OT), Mr. Jinks (communication and speech therapy), and Ms. 

Pamela Hackett (PT) were far more qualified than Ms. Crawford to render opinions on the 

quality of care at CHDC in these areas.   

 Plaintiff’s expert, Ms. Crawford, is a licensed occupational therapist in the state of 

Oklahoma. Tr. at 2739, 2743 (Crawford).  She has no licensing or training as a physical 

therapist, no formal training or licensing as a speech therapist, no formal training or licensing as 

a nutritionist, no formal training or licensing in psychology, and no formal training or licensing 

in nursing. Tr. at 2898 (Crawford).  Ms. Crawford was a teacher for the deaf, but she has no 

formal training or licensing in any area other than occupational therapy. Tr. at 2898 (Crawford).  

Ms. Crawford is not licensed to provide physical therapy, speech therapy, nursing, or dietary 

services. Tr. at 2899 (Crawford).  She is not certified by RESNA. Tr. at 2900 (Crawford).  She 

holds no academic appointments, has not published any peer reviewed journals, and has not 

given any formal presentations in “some years.” Tr. at 2900, 2901 (Crawford).  Ms. Crawford 

does not directly provide services to any adults. Tr. at 2901 (Crawford).  She has never been 

qualified by a Court to offer an expert opinion regarding the standard of care for occupational 

therapy (or physical therapy, speech pathology, nutrition, medicine). Tr. at 2901 (Crawford).  

Similarly, Ms. Crawford has no training or experience to offer an expert opinion as to 

psychology or medicine. Tr. at 2901, 2902 (Crawford).  Defendants’ expert, Dr. Kastner, found it 

inappropriate for Ms. Crawford to comment on physical and nutritional management as she is 

not licensed as a physical therapist or a speech language pathologist. Tr. at 4272 (Kastner).  N 

the issue of expert qualifications, Dr. Kastner, noted: 

Ms. Crawford’s opinions would seem to undermine that 
requirement, because what she proposed in her report was really 
based upon the idea that having worked shoulder to shoulder with 
people she somehow had obtained sufficient knowledge to be able 
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to practice in those disciplines.  So her opinion regarding 
positioning, for example, which she acknowledged falls into the 
scope of practice of a physical therapist, are really without any 
basis.  Her opinion about feeding practices, which fall into the 
scope of practice of a speech therapist, really have no basis at all, 
no documents, no practice parameters, guidelines, 
recommendations, standards, licensure, just her opinion. 

 

Tr. at 4031 (Kastner).   

Further, Ms. Crawford’s testimony suggests that she is biased against institutional 

settings and that she may come to the same conclusion in every institution that she reviews.  On 

page 1 of her expert report in this matter, Ms. Crawford referenced the Beatrice State 

Development Center.  In part, she explained: “I have done many of these reports and I have a 

template that I use that includes the general propositions and this particular first page has the 

outline because I used the same methodology for all of them ….”   Tr. at 2904 (Crawford).  

When asked if it was accurate to say that her report for Beatrice contained many of the same 

conclusions as the report in this matter, Ms. Crawford responded that there “were possibl[y] 

some similarities.”  Tr. at 2905 (Crawford).  Ms. Crawford did not produce the Beatrice report to 

the Defendants per their request for comparison.  Ms. Crawford deferred to the DOJ attorney as 

to whether or not to turn over the Beatrice report.  She stated: “I was allowing the attorney to 

make that determination.  I don’t know what the rules are in terms of confidentiality for other 

cases I am working on.”  Tr. at 2905, 2906 (Crawford).  Ms. Crawford made no 

recommendations in her report, yet her report refers to a recommendation section in her 

introduction.  She explained: “[T]hat page is a document on my computer that has these very 

same things in it and I did not make that.”  Tr. at 2906 (Crawford).  Such statements further 

support a finding that Ms. Crawford uses the same reports for various institutions that she 

reviews. 
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 Three of five of Ms. Crawford’s references supporting her findings were handouts not 

drafted by her.  Tr. at 2915, 2916 (Crawford).  Such handouts cannot be considered accepted 

professional standards.  Defendants’ expert, Dr. Kastner concluded tht Ms. Crawford is not 

qualified to comment on the scope of practice for physical therapists, nutritionists, nurses, 

psychologists, or physicians.  Tr. at 4274 (Kastner).  Her comments on physical assistance 

supports and mealtime supports are completely without any basis.  Tr. at 4274 (Kastner).  She 

also could not cite any evidence as to standards for physical and nutritional supports.  Tr. at 4274 

(Kastner).     

 The Plaintiff presented only the testimony of its occupational therapist, Ms. Crawford, to 

cover all of the professional disciplines of nutritional management, communication and speech 

language pathology, and physical management (OT and PT).  The Defendants, in contrast, 

presented testimony of four highly specialized experts to review each of these areas.    

  

 Justine Joan Sheppard, Ph.D., CCC/SLP, BRS-S 

 Defendants’ expert, Dr. Justine Joan Sheppard is an adjunct professor and associate 

professor at Teachers College, Columbia University.  Dr. Dr. Sheppard is also a consultant for 

her private practice, Nutritional Management Associates.  Nutritional Management Associates 

provides consultation to facilities and programs that treat children and adults with developmental 

disabilities. Tr. at 3288 (Sheppard); Def. Ex. 269.  Dr. Sheppard teaches courses in pediatric and 

adult dysphagia, and courses in diagnostic practicum and content on children with disabilities 

needing early intervention. Tr. at 3291 (Sheppard).  She has taught at Columbia University since 

the mid 1970s. Tr. at 3291 (Sheppard).    Dr. Sheppard holds a Master’s Degree from Teachers 

College, Columbia University, and a Ph.D in speech pathology from Columbia University. Tr. at 
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3288, 3289 (Sheppard), Def. Ex. 269.  She is licensed as a speech pathologist in New York State 

and in New Jersey. Tr. at 3289 (Sheppard), Def. Ex. 269.  She is also certified by the American 

Speech Language Hearing Association in speech. Tr. at 3289 (Sheppard), Def. Ex. 269.   

 Dr. Sheppard’s involvement with professional organizations includes serving on 

numerous ad hoc committees for the American Speech Language Hearing Association (the 

committees focused on feeding and swallowing disorders of individuals with disabilities); 

serving on the program committee for dysphagia; serving on the board from 2004 until 2008, 

when she was the founding board member for specialty in swallowing and swallowing disorders; 

and serving as associate editor of a clinical forum on dysphagia management from 2005 until 

2008. Tr. at 3289, 3290 (Sheppard), Def. Ex. 269.  

 Dr. Sheppard has published about 30 publications in the past ten years.  Her publications 

include such issues as motor learning and negative eating behaviors of children; dysphagia in 

rare conditions; foreign body ingestion; intellectual and developmental disability;  mealtime for 

adults with cerebral palsy;  children with severe generalized cerebral palsy and children in school 

settings with disabilities; core curriculum for nurses of individuals with developmental 

disabilities; swallowing disorders for adults with developmental disabilities; and management 

and training. Tr. at 3290 (Sheppard), Def. Ex. 269.  Dr. Sheppard has had academic 

appointments at Hunter College in New York for a program for teachers of children with 

disabilities.  She was a distinguished lecturer for dysphagia in individuals with developmental 

disabilities at the University of Canterbury in New Zealand in 2009.  She is the supervisor of 

infant evaluation clinic at the Teachers College at Columbia.  She also served on the dissertation 

committee that addressed pediatric dysphagia. Tr. at 3291 (Sheppard), Def. Ex. 269.   
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 Dr. Sheppard’s first job was a speech pathologist at the Matheny School, a residential 

placement for children and adults with cerebral palsy.  Since 1980, she has worked in congregate 

facilities as a consultant and speech pathologist in 11 states and 31 centers.  Tr. at 3291, 3292 

(Sheppard). 

 Dr. Sheppard has been qualified as an expert witness and has testified in three (3) cases, 

two in Connecticut and one in Pennsylvania.  In the Pennsylvania case, she reviewed and 

testified as to the adequacy of swallowing management and eating disorders and nutritional 

management.  In the two Connecticut cases, one was a similar CRIPA case and the other 

involved the adequacy of an individual’s swallowing and feeding management.  Tr. at 3292, 

3293 (Sheppard).  Dr. Sheppard also worked as a consultant to Northern Virginia Training 

Center, during a CRIPA case.  She was asked to review their nutritional management program 

and assist with the development of a plan “to the point of excellence” under a consent decree. Tr. 

at 3293 (Sheppard).  Northern Virginia Training Center was released from that consent decree.  

Dr. Sheppard then reviewed all the other residential centers in Virginia.  She explained her role 

as “looking for weaknesses in the programs and then working on filling in those gaps, increasing 

the strength and consistency of the programs.”  Tr. at 3293 (Sheppard).   

 Dr. Sheppard reviewed CHDC’s nutritional management programs in 2004 to provide 

advice on strengthening its programs.  She provides similar work in other centers such as in Iowa 

and New Jersey, and a number of other settings. Tr. at 3293, 3294 (Sheppard).  Dr. Sheppard’s 

nutritional management specialty involves swallowing-related activities, including taking 

medications, oral hygiene, eating/drinking and saliva control. Tr. at 3294 (Sheppard).   
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 Mark Schmeler, Ph.D, OTR/L, ATP 

 Defendants’ expert, Dr. Mark Schmeler, is an occupational therapist licensed in 

Pennsylvania.  Tr. at 3448-3450 (Schmeler), Def. Ex. 160.  He holds a master’s degree in 

occupational therapy from the State University of New York at Buffalo and a doctorate degree in 

rehabilitation science from the University of Pittsburgh. Tr. at 3448 (Schmeler); Def. Ex. 160. 

Dr. Schmeler is currently an assistant professor in the Department of Rehabilitation Science and 

Technology at the University of Pittsburgh and serves on the Ph.D. dissertation committee.  Dr. 

Schmeler teaches courses related to assistive technology.  He practices one day a week in the 

Center for Assistive Technology at the University of Pittsburgh Medical Center.  He is also the 

Director of continuing education for his department, offering post-professional training to 

occupational therapists, physical therapists, and other healthcare professionals.  He also manages 

some research projects related to pressure ulcers in nursing homes.  Furthermore, he has a 

contract with the Veterans Affairs Administration to develop their polytrauma rehabilitation 

centers at four primary centers around the country. Tr. at 3448, 3449, 3451 (Schmeler); Def. Ex. 

160.  Dr. Schmeler specializes in assistive technology and within the area of assistive 

technology, he specializes in wheelchairs and mobility. Tr. at 3449 (Schmeler).   

 Dr. Schmeler is a member of the American Occupational Therapy Association and the 

Rehabilitation Engineering Society of North America (RESNA). Tr. at 3450 (Schmeler); Def. 

Ex. 160.  Dr. Schmeler is the Director of the International Seating Symposium, which is an 

annual wheelchair seating and mobility conference.  He has worked in various countries 

including Brazil and Ireland on similar symposiums. Tr. at 3451 (Schmeler); Def. Ex. 160.  He 

has also developed online training curriculums on fundamentals in assistive technology. Tr. at 

3451, 3452 (Schmeler).  Dr. Schmeler has had many publications; his most recent being a project 
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“Looking at the effectiveness of using telehealth, telecommunications technologies to evaluate 

people for complex wheelchair seating and mobility interventions.” Tr. at 3452 (Schmeler); Def. 

Ex. 160.   

 Dr. Schmeler also has extensive experience working with government agencies.  In 

addition to his work with Veteran Affairs, he has served on expert panels for CMS on policies 

for wheelchair seating and mobility.  Tr. at 3452, 3453 (Schmeler).  

 

 Andrew Jinks, SLP, CCC/SLP, ATP 

 Defendants’ expert, Mr. Andrew Jinks, is a speech language pathologist, licensed in 

Pennsylvania.  Tr. at 3529 (Jinks); Def. Ex. 201.  Mr. Jinks holds a master’s degree in speech 

pathology from Bowling Green University and he did his residency at Duke Medical Center.  He 

also has done doctoral study in speech pathology at Kent University. Tr. at 3529 (Jinks); Def. Ex. 

201.  Mr. Jinks is employed at the Centers for Rehabilitation Services, where he provides 

outpatient rehabilitation services.  He is also employed at the Center for Assistive Technology, 

where he provides augmentative communication evaluations, therapy, and training. Tr. at 3529 

(Jinks); Def. Ex. 201.  Mr. Jinks is an adjunct faculty member at the University of Pittsburgh.  

He supervises students and has taught courses in neurogenics, speech language pathology, and 

augmentative communication.  Tr. at 3529, 3530 (Jinks); Def. Ex. 201.  Mr. Jinks is a member of 

the American Speech Language Hearing Association and the Pennsylvania Speech Language 

Hearing Association. Tr. at 3530 (Jinks), Def. Ex. 201.  Mr. Jinks is a published author and has 

presented a paper to the Augmentative and Alternative Communication Journal regarding 

consumer response to augmentative communication at a facility. Tr. at 3531 (Jinks), Def. Ex. 

201.  His professional background is focused in the area of rehabilitation for individuals with 
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neurogenic communication disorders.  His expertise is in the specialized area of augmentative 

communication including evaluation, therapy, and training.   Tr. at 3530 (Jinks).   

  

 Pamela Girvin Hackett, MPT 

 Defendants’ expert, Ms. Hackett, is a licensed physical therapist.  She received her 

bachelor’s degree in pre-medicine from Franklin and Marshall College and a master’s degree in 

physical therapy from the University of Delaware. Tr. at 4812 (Hackett), Def. Ex. 184.  Ms. 

Hackett’s current position is the managing partner of Pediatric Therapeutic Services, which 

provides therapy services to education-based programs throughout southeastern Pennsylvania. 

Tr. at 4813 (Hackett), Def. Ex. 184.  As managing partner of Pediatric Therapeutic Services, Ms. 

Hackett oversees the quality and delivery of therapy services to approximately 5,000 school 

children and at times she provides actual physical therapy consultation. Tr. at 4813 (Hackett); 

Def. Ex. 184.  Ms. Hackett is a guest lecturer at the Widener University doctoral program for 

physical therapy and provides continuing education to both educators and therapists for school 

aged programs.  Tr. at 4813 (Hackett); Def. Ex. 184.   

 Among her publications, Ms. Hackett has written a chapter for a university textbook for 

master’s and doctoral programs for pediatric physical therapy.  She published two articles in the 

last year for the Exceptional Parent magazine; and publishes in the Nemours Foundation Guide 

to Children’s Health.  Tr. at 4813, 4814 (Hackett); Def. Ex. 184. 

 

EXPERT METHODOLOGY 

 Defendants’ experts’ findings and conclusions are more credible and should be given 

more weight than Plaintiff’s expert’s findings and conclusions.  Defendants’ experts are also 
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more credible because they used appropriate scientific methodology, whereas Ms. Crawford 

lacked any concrete methodology in her review of services at CHDC.       

 Mrs. Crawford’s report states in her introduction that she describes her methodology used 

for her review, but there was no section on methodology in her report.  Tr. at 4282 (Kastner). 

Ms. Crawford, basically selected individuals to review as she made her on-site 

observations.  She was asked by the Plaintiff “to look at physical and nutritional management 

services and therapy services that included OT, occupational therapy, physical therapy, and 

speech language pathology.” Tr. at 2740 (Crawford).  However, her methodology for reviewing 

these areas was flawed.  She did not observe any staff training on eating. Tr. at 2907 (Crawford).  

She did not specifically interview any staff as to their understanding of the various terms of 

specific plans. Tr. at 2907, 2908 (Crawford).  Nor did she observe the dysphagia committee in 

operation. Tr. at 2908 (Crawford).  Ms. Crawford did not use any particular instruments to 

measure the health, welfare or wellness of any individual. Tr. at 2914, 2915 (Crawford).  She did 

not even request all relevant records for preparation of her findings.  Tr. at 2907 (Crawford).   

Ms. Crawford had no benchmarks for the various health indicators that she stated required 

tracking, such as pneumonia, aspiration, nutrition, choking, mortality, decubitus, osteoporosis, et 

cetera. Tr. at 2918 (Crawford).  As to Ms. Crawford’s flawed methodology, Defendants’ expert, 

Dr. Kastner, observed: 

Ms. Crawford identified no sample prospectively as to what she 
wanted, what data she wanted to collect.  She identified no care 
practices that she wanted to examine.  She identified no standards 
for those care practices.  She identified no outcomes for those care 
practices or any benchmarks against which those outcomes would 
be compared.  Her evaluation appeared to be based in identifying a 
group of outliers which she identified using the risk assessments 
provided to her by the facility and going through those outliers to 
identify any potentially poor outcomes, to then highlight those 
outcomes in her report and make a representation that those poor 
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outcomes for those outliers represented the pattern of care in the 
facility, which again, I believe is a completely inappropriate 
approach to making a representation about a pattern of care.   

 
Tr. at 4273-4274 (Kastner). 

 More troubling was the way Ms. Crawford conducted her observations by interacting 

with the very people she was observing.  When asked whether her interactions with clients at 

CHDC impacted her observations of the very people she was trying to review, Ms. Crawford 

replied: 

Well, when I go into a facility, I again, like to interact with people 
as people and I like to see how they respond and communicate and 
interact as a – because I care about them as people.  So I – I don’t 
see that as inappropriate. 
 

Tr. at 2931 (Crawford).   

Another of Plaintiff’s own experts, Dr. Matson, explained that when he conducts his 

reviews, he does not interact any more than necessary with the residents because it might upset 

them and might actually alter the representativeness of his observations.  Tr. at 1262, 1263 

(Matson).   Defendants’ expert, Dr. Kastner, felt that Ms. Crawford and Ms. Osgood were 

particularly disruptive during their tours at CHDC and that had an effect on the quality of their 

observations. Tr. at 4058 (Kastner).   

So, for example, during meals -- this is a simple -- it's 
no big deal. Client has very severe spasticity, and he cannot 
grasp a cup. His hands are flexed, which means they are bent to 
the wrists, and they are rotated externally, which means they 
are turned outwards, which leaves only his wrists to oppose each 
other. And he uses the back of his wrists to grasp a cup and to 
lift it to his mouth and drink. Obviously, it's a challenge for 
this person to drink, but he can drink independently. 
Ms. Crawford was interacting with him during his attempt to 
drink. He smiled up at her, and he turned his head, and he 
dumped all the meal all over himself. And he was perfectly 
happy to get the attention. But it didn't represent much of an 
opportunity to observe him feeding and certainly wouldn't be the 
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basis for drawing any conclusions about feeding practices at the 
facility. 
 

Tr. at 4058 (Kastner). 

Ms. Crawford would go in and in a very general way just say, "Hi, 
I'm Carly." I'm here to do whatever. Some rooms she had clearly 
identified the clients she was looking for. So in one instance, she 
walked into the room and said to no one in particular, "Where is 
L.?" Well, that's like an alarm going off, you know, particularly in 
the settings where there are the younger clients, who have very 
strict behavioral programming. That is a cue for people to 
begin to misbehave. It's like watching the balls on a pool 
table when the cue ball hits them, and all of a sudden they are 
going in all kinds of different directions. In my notes -- I'm 
not going to read them -- there might be a description of what 
happened in that room when she walked in and asked for L., and L. 
immediately knew that it was -- it was an opportunity for him to 
make mischief. There were two different occasions where she 
spoke to a client, talked to them about, "Why are you here? What 
do you want to do? Do you want to go outside?" And the client 
left. Then all of a sudden the staff have to scramble, because now 
they have someone that's supposed to be doing something else. 
She may not understand that her interaction with that client 
provoked that behavior. But it was clear to me that there was a 
causality to what happened during the tour. And that has an 
effect on the observations that occurred. 
 

Tr. at 4059 (Kastner).   

There was a client who had a communication board. 
She was in a wheelchair with a tray and the board, and she uses 
the board to communicate. And she has trouble moving her body 
and turning her head and looking. The appropriate way to 
address her would be to stand in front of her so that she can 
see you and interact with you and the board at the same time. 
But Ms. Crawford approached her from behind, addressed her 
over her left shoulder. And the client found that frustrating, 
because the client couldn't simultaneously turn and maintain a 
position in her chair and interact with Ms. Crawford and use the 
communication board effectively. Again, those types of events 
occurred fairly regularly. 
 

Tr. at 4060 (Kastner).   

As Dr. Kastner noted further, from his touring with Ms. Crawford: 
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So, for example, when she walked into the room with the younger 
residents and sat down on the couch next to T.C. or L.W. -- it is in 
my notes somewhere -- I can’t remember -- and moved his 
personal objects and gave her pen and paper to him and started 
looking through his books, it was a serious disruption in the 
behavioral programming, not only for that individual, but for 
everyone else in the room who wanted to be treated equally.  So 
that day in particular was a very difficult tour, because it became 
so disruptive that she was asked to leave.  And it was only after 
persistent requests from the staff through Mr. Zaycosky that she 
eventually agreed to leave, and at that point threw her hands up 
and said, “I’m done touring,” even though we were scheduled to 
go to another setting.  She just went back to the visitors’ room, I 
think where the DOJ staff were.   

 
Tr. at 4061 (Kastner). 
 
 Ms. Crawford also did not perform any hands-on assessments to determine optimal or 

proper alignment. Tr. at 5287, 5288 (Hancock).  Dr. Kastner noted that Ms. Crawford did no 

formal assessment of any resident at CHDC and, therefore, Ms. Crawford cannot attribute any 

harm that would result from the alleged practices she claims to have observed. Tr. at 4285-4288 

(Kastner).  Thus, while she was quick to criticize an individual’s position as improper, without 

assessment, she could not possibly make a finding on any individual’s ability to conform to a 

different alignment or position.  Treating professionals at CHDC had made such assessments.     

 Dr. Kastner stated that Ms. Crawford did not track any outcomes at CHDC and offered 

no benckmarks for evaluating the appropriateness of outcomes.  Tr. at 4281 (Kastner). 

 Dr. Kastner further described the bias of Ms. Crawford’s sample as follows: 

That sample was not drawn on a random basis. Again, for 
her consideration, she used the documents provided by the 
facility to identify individuals at greatest risk, whether they 
were the, as we saw in trial, the list of individuals who were 
hospitalized, risk of -- individuals who were at risk of 
dysphagia, a list of individuals who were at risk of fracture 
due do osteoporosis. Her focus was on the high-risk individuals, 
the individuals most likely to have poor outcomes. 
I don't think the process of collecting data would lead in any 
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fashion to any reasonable assessment of the pattern of care. 
 

Tr. at 4284-85 (Kastner). 

 Contrary to Ms. Crawford, Defendants’ experts used a much more objective methodology 

in conducting their reviews.  Each expert focused on specific areas of expertise, and 

comprehensively and extensively conducted on site visits, staff interviews and document review. 

 For example, Defendants’ expert, Dr. Sheppard, toured CHDC twice, three days in 

November 2009 and one day in March 2010.  Tr. at 3299 (Sheppard).  She visited fourteen sites 

on campus, including review of breakfasts, lunches and dinners at the residences.  She observed 

medication passes, canteen meals, and classroom snacks.  Tr. at 3299, 3300 (Sheppard).  Dr. 

Sheppard reviewed samples of the population at CHDC, that is, adults and children; medically 

fragile; ambulatory and non-ambulatory; tube fed and independent eaters.  She testified, “I 

selected a range of sites to give me those views and also to give me views of all the different 

types of eating environments.”  Tr. at 3300 (Sheppard).  Dr. Sheppard reviewed twenty-three 

resident charts and observed eighty-five residents at these various sites.  Tr. at 3300, 3301, 3373 

(Sheppard).  Dr. Sheppard reviewed all the mealtime plans and diets for the individuals she 

observed. Tr. at 3301 (Sheppard).  She interviewed CHDC administrators, PTs, OTs, SLPs, 

resident staff, infection control members, and the Chair of the Central Dysphagia Committee.  

Tr. at 3300 (Sheppard). Dr. Sheppard reviewed various documents including policies, 

procedures, guidelines that related to swallowing and dysphagia, and management of swallowing 

and dsyphagia.  She reviewed dental care documents as well.  Tr. at 3301 (Sheppard). 

 Defendants’ expert, Dr. Schmeler, toured CHDC in March 2009.  He specifically toured 

the physical therapy clinic, physical therapy orthotics shop, and visited various homes to observe 

the residents.  He also reviewed various documents including the Occupational Therapy Policies 
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and Procedures Manual, the physical therapy assessment forms, and the adaptive equipment 

forms. Tr. at 3453, 3454 (Schmeler).  Dr. Schmeler made observations of 10 CHDC residents.  

Tr. at 3454, 3455 (Schmeler).  He did not use outcome-based quantitative data for his review of 

CHDC because, as he testified, “the population I was looking at was not cognitively intact 

enough or nonverbal.”  Tr. at 3496 (Schmeler).  Dr. Schmeler considered comments and opinions 

of treating professionals, but made his own determinations and findings.  Defendants’ expert, 

Mr. Jinks, reviewed the speech language pathology portions of medical records.  He also made 

observations while on site. Mr. Jinks observed four residents while on site at CHDC: A.J., S.B., 

K.F., and C.M.  Tr. at 3531, 3532 (Jinks).  The focus of Defendants’ expert Ms. Hackett “was to 

look at the management of the physical therapy program and to assess specifically the 

positioning programs and the seating and positioning for the residents.”  Tr. at 4814 (Hackett).  

Ms. Hackett spent two days on site at CHDC.  She interviewed staff and observed residents’ 

physical reassessments.  She conducted some physical assessments to determine whether or not 

the positioning equipment and program were appropriate.  Tr. at 4814 (Hackett).  Ms. Hackett 

reviewed approximately one hundred positioning programs.  She reviewed specific positioning 

programs in greater detail for those whose positioning was questioned by Plaintiff’s expert, Ms. 

Crawford.  She reviewed approximately nineteen (19) individualized positioning programs.  Tr. 

at 4814, 4815 (Hackett).  Ms. Hackett reviewed eight (8) residents in greater detail.  Tr. at 4816 

(Hackett).  

 Generally, the Defendants’ experts reviewed individual residents in response to Ms. 

Crawford’s findings.  Individuals were also selected for independent review.  Each of 

Defendants’ expert’s review was within his or her area of expertise. Collectively, they presented 

a much more balanced and comprehensive review than that of Ms. Crawford. 
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EXPERT STANDARDS 

 There is no evidence that CHDC substantially departed from any accepted professional 

standard in the areas of habilitation, nutritional management, communication and speech therapy, 

physical therapy, occupational therapy, and oral hygiene. The Plaintiff’s expert, Ms. Crawford, 

used her own personal opinion and no formalized instruments or methods when conducting her 

review. She provided no particular accepted professional standards that the Defendants are 

failing to follow. Furthermore, Ms. Crawford provided testimony on what she considered to be 

best practices.  At trial, the Defendants’ experts presented various accepted professional 

standards.  They found that CHDC meets or exceeds those standards.  They found no departures 

from any accepted standards.  Treating professionals at CHDC are exercising professional 

judgment.  See generally Tr. at 2739-2968, 3287-3406, 3411-3448, 3448-3528, 3528-3562, and 

4812-4850 (Crawford, Sheppard, Sheppard, Schmeler, Jinks, Hackett). 

 Ms. Crawford seemed to review CHDC with a presumption that she would find 

deficiencies.  She testified that she found some deficiencies in every facility she has reviewed.  

Tr. at 2903 (Crawford).  Ms. Crawford could not articulate any specific professional standard, 

guideline or benchmark which she used to formulate her conclusions; rather, she used general 

propositions to guide her review.  She stated: “I developed [and] I verbalized them and put them 

down on paper as a reflection of my experience as an occupational therapist, as a team member 

on a physical nutrition management team and my experience across a wide number, a large 

number of facilities.”  Tr. at 2909, 2910 (Crawford). Ms. Crawford did not use any formalized 

instrument to assess whether there was compliance with any of her general propositions.  Tr. at 

2910 (Crawford).  Her general propositions allegedly represent what she sees “customarily” in 
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her experience and in her “experience visiting other facilities” and her “personal experience as a 

clinician.”  Tr. at 2911 (Crawford). Ms. Crawford’s general propositions have not been peer-

reviewed in any manner.  Tr. at 2911 (Crawford).  Ms. Crawford has not published her general 

propositions anywhere.  Tr. at 2911 (Crawford).  Defendants’ expert, Dr. Kastner explained:  

I’m not in favor of going in, saying here's your policy and 
you didn't comply with it, and therefore you violate 
professional standards. That is just not reasonable, especially 
at a facility like Conway that takes a more contemporary 
approach to quality management. 

 

Tr. at 4019 (Kastner). 

 Ms. Crawford used her own “general propositions to conduct her review, but Dr. Kastner 

stated that these were not peer-reviewed and did not reflect the “opinion of any professional 

group, any association, or any prefession.”  Tr. at 4278 (Kastner).  Further, Ms. Crawford’s 

findings were not based on substantial departures of professional care, as she used “best 

practices” as a threshold.  Stated differently, Ms. Crawford applied an optimal standard.  She 

agreed that she applied a standard that care be optimal for each individual.  Tr. at 2910, 2911 

(Crawford).   

 Ms. Crawford defined a guideline as something that is not “written in stone.  It is a 

suggested practice.”  Tr. at 2911 (Crawford).  Ms. Crawford defined a policy as “more specific 

procedures … there would be stricter adherence.”  Tr. at 2911 (Crawford).  Professionals have 

more latitude in implementing a guideline and less latitude in implementing a policy.  Tr. at 

2911, 2912 (Crawford). 

 Ms. Crawford discounted or disregarded CHDC’s adherence to ICF/MR regulations and 

did not apply the ICF/MR standards in her review of CHDC.  Tr. at 2913 (Crawford). She 

testified that she does not look at ICF/MR regulations routinely and agreed that she is not 
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intimately familiar with the regulations.  Tr. at 2913 (Crawford). Ms. Crawford agreed, however, 

that ICF/MR standards articulate some standards of care.  Tr. at 2914 (Crawford). Ms. Crawford 

is aware that CHDC is fully certified by CMS.  Tr. at 2914 (Crawford).  Ms. Crawford did not 

consider CARF standards in her review of CHDC.  She did not even know if CARF standards 

would cover her review.  Tr. at 2913 (Crawford).  Ms. Crawford was not familiar with the 

JCAHO standards and did not know if JCAHO standards would have any relevancy to an 

ICF/MR setting.  Tr. at 2913, 2914 (Crawford). 

 In contrast to Ms. Crawford’s personal opinion approach, Defendants’ experts relied on 

concrete mainstream accepted professional standards in the fields of nutritional management, 

communication and speech therapy, physical therapy and occupational therapy, and oral hygiene.  

Because of their specialized and highly qualified backgrounds, Defendants’ experts are more 

aware of the accepted professional standards in their respective fields.   

 Dr. Sheppard explained that best practice in the field of nutritional management is 

evidence based, that is, there has been research to demonstrate the practice.  In addition, the 

quality of life as it relates to the individual must be considered along with the individual’s 

particular needs, strengths and weaknesses.  Various professionals, an interdisciplinary team, 

work together to develop the best possible program.  Tr. at 3296-3298 (Sheppard).  “And then 

accepted professional practice is more of a typical rather than the sign of excellence, but is a 

more typical practice in a profession.  And it has elements of the best practice, but they may not 

be applied as consistently across all individuals ….”  Tr. at 3298 (Sheppard). 

 As stated by Dr. Sheppard: “…minimally accepted professional practice doesn’t 

necessarily consider quality of life.  You really are mostly concerned with health and safety 

issues and the programming is often generalized, not individualized.”  Tr. at 3298 (Sheppard).   
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 Dr. Sheppard applied the following standards: best practice; accepted practice; minimally 

acceptable practice; and failing.  Dr. Sheppard did not find any failings in the areas she reviewed.  

Dr. Sheppard applied the standards as practice standards.  The standards she applied were 

process based, with an outcome side.  “In other words, you don’t evaluate both process and 

outcome at the same time … it’s an attempt to look at a complex structure and not put a single 

label on the whole structure when there are complex things going on.”  Tr. at 3359-3361 

(Sheppard). 

 If you fail the minimally accepted standard, there is harm.  Such harm includes physical 

as well as other types of harm.  Tr. at 3362 (Sheppard) .  “[I]f a facility violated a standard of 

practice as a matter of course, as a matter of what they did, then that also would fail to meet 

acceptable standards, minimum accepted professional practice.”  Tr. at 3363, 3368, 3369 

(Sheppard).  “In dysphagia, the breaking of a minimal standard is one where there is -- harm 

occurs. But not only harm occurs, but harm occurs as a matter of -- harm occurs because of a 

missed practice, if you -- if you will.”  Tr. at 3368 (Sheppard).   

 Dr. Sheppard does not always find that facilities meet acceptable professional standards. 

Dr. Sheppard found a facility in another state that failed in nutritional management.  “I found 

substantial failure, and I put that in my report.”  Defendants’ lead counsel, Tom York, in that 

matter was the same defense lead counsel in this matter.  Tr. at 3441, 3442 (Sheppard).  As a 

result, Dr. Sheppard has evidenced great integrity and honesty in her reviews. 

 
CHDC PROFESSIONALS QUALIFICATIONS, TRAINING, AND RATIOS 

 CHDC professionals in the areas of habilitation, nutritional management, communication 

and speech therapy, physical therapy and occupational therapy, and oral hygiene are qualified 

and well trained.  They are exercising professional judgments.   
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 Cynthia Johnson is a clinical speech pathologist at CHDC.  Tr. at 5386 (Johnson).   Ms. 

Johnson holds an undergraduate degree in speech pathology from the University of Central 

Arkansas, with a minor in special education, and a graduate degree in speech pathology from 

Memphis State University.  She also has a teaching certificate in special education; and has post-

graduate hours in special education from Vanderbilt University.  Tr. at 5386, 5387 (Johnson).   

Ms. Johnson is licensed by the State of Arkansas and has a certificate of clinical competence 

from the American Speech Language and Hearing Association.  Tr. at 5387 (Johnson).  Ms. 

Johnson has worked at CHDC for 29 years.  She provides clinical services and clinical therapy.  

Her case load includes speech language and dysphagia services. She provides in-service training 

and represents speech services administratively at various meetings.  Tr. at 5387 (Johnson).  The 

quality of speech language pathology department personnel meets professional standards with 

respect to credentials for their positions. Tr. at 3539 (Jinks).  

Alesea Holbrook is the Director of Dietary Services at CHDC.  Tr. at 5316 (Holbrook).  

Ms. Holbrook holds a bachelor’s degree in dietetics from Texas Women’s University.  She is a 

registered dietician with the American Dietetic Association and licensed by the State of 

Arkansas.  Tr. at 5317 (Holbrook).  Ms. Holbrook’s work experience includes working as a 

clinical dietician at a hospital and providing clinical services at CHDC.  She has been employed 

at CHDC for 26 years.  Tr. at 5317 (Holbrook).  Ms. Holbrook’s main responsibility at CHDC as 

Director of Dietary Services is working with the clinical services.  She also oversees the food 

service department, which ensures residents receive the correct diets.  Tr. at 5317 (Holbrook).  

The Dietary Department provides competency-based training.  Such training is provided in their 

annual retraining and also during every employee’s Phase I initial training.  Dietary mixes, the 
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actual thickening of a variety of liquids, are required to be approved by Ms. Holbrook or a 

speech pathologist.  Tr. at 5320 (Holbrook).      

 Staff training in nutritional management consists of one (1) week of classroom and two 

(2) weeks on-the-job training for newly hired employees.  Competency-based training is 2/3 of 

the training.  Tr. at 3325, 3326 (Sheppard).  For new hires there were training sections on 

nutritional management, dietary, oral hygiene, choking, medication administration, and meal 

service. There were specific competency-based trainings for thickening of liquids. Nurses are 

also educated on the risk assessment for pneumonia, monitoring for tardive dyskinesia, 

administration of medication, and enteral feeding and tube feeding.  Nurses are also trained on 

thickening liquid medication.  Tr. at 3326 (Sheppard).  When mealtime plans are changed, the 

specialists make the changes and train the residential supervisors who in turn train the direct care 

staff.  Tr. at 3326, 3327 (Sheppard). 

  CHDC considers the proper mealtime procedure and the thickening of liquids an 

important matter.  The Superintendant holds staff accountable for improper mealtime 

occurrences.  P. Exh. AAH 4.  Dysphagia training is provided to new employees.  The training 

covers such issues as signs of silent aspiration, thickening of liquids, and use of adaptive 

equipment.  It also calls attention to the individual eating plans.  Tr. at 5396 (Johnson).   

 Dr. Sheppard found that the staff training was an accepted professional practice model, 

and maybe with respect to the frequency of direct care training a minimally accepted level.  Tr. 

at 3328 (Sheppard).  The two (2) weeks on-the-job training was best practices model.  Tr. at 

3329.  The nurse training and retraining is a best practices model.  Tr. at 3329 (Sheppard).  The 

interim training that occurred when there was a mealtime change “certainly meets minimally 

acceptable standards.”  Tr. at 3329 (Sheppard).   
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 DOJ counsel questioned Dr. Sheppard as to the level of complexity of the 2007 

nutritional management PowerPoint presentation materials with respect to the competency-based 

questions in Plaintiff’s Exhibit 1052-1, and DOJ counsel implied that the answers were obvious 

and did not establish competency.  Dr Sheppard replied that the questions were not “obvious at 

all.”  Tr. at 3390-3393 (Sheppard).  Training as to the mealtime liquids is done by the dietician 

when it is a pre-service or repeat service training and by the residential supervisors when there is 

a meal plan change.  Tr. at 3394 (Sheppard).  The professional staff train the residential 

supervisor and the supervisor would then train the direct care staff.  Tr. at 3394 (Sheppard).     

Approximately eighty (80) individuals at CHDC receive direct speech therapy.  Tr. at 

5420, 5421(Johnson).   Mr. Jinks observed an initial orientation regarding communication to new 

staff while he was on site.  The training provided by the speech language pathology assistant 

covered issues from swallowing, use of sign language, general communicative interaction, as 

well as some on communication devices, and other systems.  The initial orientation was 

adequate.  Tr. at 3531, 3536 (Jinks).  Mr. Jinks found that the quality of speech language 

pathology staff department personnel meets professional standards with respect to credentials for 

their positions.  Tr. at 3539 (Jinks).  

CHDC provides in-services on augmentative communication and on dysphagia.  Training 

occurs during Phases I and II training.  A speech aide conducts the training and a certified 

clinician also attends the training.  Tr. at 5389, 5396 (Johnson).  The speech aide who provides 

the speech and dysphagia training is certified by the Arkansas Department of Human Services.  

She has 33 years of experience working with those with developmental disabilities and a number 

of years working under the supervision of speech language pathologists.  Tr. at 5396, 5397 

(Johnson).  Mr. Jinks found that it is fine that Ms. Wheeler conducts general staff training on 
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augmentative and adaptive equipment, even though she is not a licensed speech language 

pathologist.  Tr. at 3559 (Jinks).  Supervisor training with respect to speech services has been 

procedure review.  However, competency-based training is being implemented.  Tr. at 5398 

(Johnson).  All the speech language clinicians have received at least one college level course in 

sign language.  Tr. at 5389, 5390 (Johnson).   

 Lisa Hancock supervises the physical and occupational therapy (PT and OT) 

departments, as well as the physical therapy orthotics shop at CHDC.  Tr. at 5249, 5250 

(Hancock).  Ms. Hancock provides direct care to residents on her caseload.  Tr. at 5249, 5250 

(Hancock). Ms. Hancock holds a bachelor’s degree in physical therapy from the University of 

Central Arkansas and she is licensed by the State of Arkansas as a physical therapist. Tr. at 5250 

(Hancock).  Ms. Hancock routinely participates in continuing education to maintain her physical 

therapy license in Arkansas.  Tr. at 5250, 5251 (Hancock).  Ms. Hancock began her career a 

CHDC as a staff therapist.  Tr. at 5251 (Hancock).  There is the equivalent of three (3) full-time 

therapists in the physical therapy department.  Tr. at 5252 (Hancock).  There are also two (2) 

physical therapy aides in the physical therapy department.  Tr. at 5252 (Hancock).  Additionally, 

there are two physical therapy assistants in the physical therapy department. Tr. at 5252 

(Hancock).  Ms. Hancock keeps track of whether all the physical therapists have their continuing 

education courses up to date.  Tr. at 5252 (Hancock).   

A physical therapy aide is an unlicensed person that serves specific 
functions within the department that have been instructed to them 
through in-service training, on-the-job training.  Unlike the 
physical therapist assistant, they have a license and degree, 
educational background in the field.  The difference being that the 
physical therapist aide can only do certain things as long as they 
are supervised by the minimum of a physical therapist assistant on 
grounds.   

 
Tr. at 5252 (Hancock).   
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The PT aides have a very hands-on relationship with the clients, and they are with the 

clients on a regular basis working on maintenance programs or delivering or replacing 

equipment.  Tr. at 5253 (Hancock).  Physical therapists and physical therapy aides and assistants 

all check to see if direct care staff is properly lifting and adjusting the client.  Tr. at 5253, 5254 

(Hancock). 

 Direct care staff is trained on physical therapy and related services in Phase I and II 

training.  They then work on a regular basis with the PT staff on proper lifting techniques. Phase 

I PT training takes four (4) to four and a half (4 ½) hours.  During that time, transfers, 

mechanical lifts, adaptive equipment, et cetera are taught.  Tr. at 5254, 5261 (Hancock). A 

licensed physical therapist or a physical therapist assistant provides the PT training in Phases I 

and II training.  Tr. at 5289 (Hancock).  Therapists maintain their continuing education 

requirements and attend local and national conferences.  Tr. at 3459 (Schmeler).  

 If a PT staff notices that a direct care staff is performing an improper lift or if there may 

be imminent danger, they stop the lift from taking place.  If they feel the lift can be done better, 

they suggest in-servicing.  Tr. at 5254 (Hancock).  If PT staff made an observation that a lift or 

positioning was improper after having previously been corrected, the PT would report back to 

the PT therapist or assistant so that continued in-service could take place and correction could be 

made.  Disciplinary action would take place if the problem persisted.  Tr. at 5255 (Hancock). 

A spot check is when a physical therapist or physical therapist 
assistant pops into a residence and watches a transfer take place 
unannounced, or if there’s not a transfer going on, we can give 
them a task and say we’d like to see a two person lift from this 
couch to this, and then we will check their technique.  And if they 
follow all of the established guidelines that we provided them with 
in the past, and then at that point if we see anything that needs to 
be addressed there on the spot, then we provide immediate in-
servicing there.  And the form that’s used is one that can be 
documented as an in-service training as well.  
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Tr. at 5262 (Hancock).  If spot checks revealed a pattern of techniques that could be improved, 

an in-service would be held for the entire unit.  Tr. at 5263 (Hancock).  The PT Department 

performs periodic spot checks in the residences, to check on proper positioning and make any 

corrections.  The therapist communicates directly with staff.  Ms. Hancock has requested that the 

physical assistants perform spot checks on a regular basis, and that a minimum of two (2) take 

place each day.  She has requested that follow-ups take place, and any additional in-servicing 

takes place if needed.  Tr. at 5294-5296 (Hancock).  While this is not more formal training, it is 

still training.  Tr. at 4847 (Hackett). 

 

23. HABILITATION, NUTRITIONAL MANAGEMENT, 
COMMUNICATION AND SPEECH THERAPY,  PHYSICAL 
AND OCCUPATIONAL THERAPY, AND ORAL HYGIENE 
PROFESSIONAL JUDGMENT AND ACCEPTED 
PROFESSIONAL STANDARDS 

 
 The trial testimony and exhibits demonstrate that CHDC professionals are exercising 

professional judgments in their provision of care to CHDC residents.  No evidence has been 

presented by the Plaintiff to suggest a substantial departure from any accepted professional 

standard in the areas of habilitation, nutritional management, communication and speech therapy, 

physical therapy and occupational therapy, and oral hygiene.  To the contrary, the evidence 

supports the findings that CHDC meets or exceeds accepted professional standards in these 

areas.  As discussed below, CHDC provides habilitation, nutritional management, 

communication and speech, physical and occupational (physical management), and oral hygiene 

services and therapies.  No evidence has been produced, except perhaps isolated incidents, as to 

any harm to residents due to lack of any such services and therapies.     

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 226 of 383



 227

 
HABILITATION 

 CHDC meets or exceeds accepted professional standards in its provision of habilitation 

maintenance and skill development.  CHDC provides habilitation to its residents.  Most 

habilitation and training classes at CHDC include daily living skills, fine gross motor 

development, and sensory development.  Habilitation classes are held apart from the special 

education classes.  Children receive habilitation classes during school hours in the special 

education classrooms taught by special education teachers.  Tr. at 1658, 1665 (Price).   No 

evidence was presented at trial to suggest that CHDC was in substantial departure of any 

accepted professional standard with respect to habilitation.   

 Dr. Matson seemed critical of some of the residents’ job tasks.  When asked if he knew 

that the sorting of rocks, sorting and labeling of mineral samples, was for a contract with a local 

college geological department, Dr. Matson said it was “typical.” Tr. at 1266 (Matson).  However, 

he could not have made any determinative finding as to habilitation as he did not interview any 

staff to determine whether the activities were related to residents’ IPPs.  Tr. at 1266, 1267 

(Matson).  He also did not compare the activities with any individual IPPs.  Tr. at 1267 (Matson). 

 

NUTRITIONAL MANAGEMENT 

The Constitution requires the management of nutritional status of residents at CHDC 

pursuant to the exercise of professional judgment which is consistent with accepted professional 

standards of practice.  U.S. v. Commonwealth of Pennsylvania, 902 F. Supp. 565, 611 (W.D. PA 

1995), aff’d. U.S. v. Ridge, 96 F.3d 1436 (3d 1996) citing Youngberg v. Romeo, 457 U.S. 307, 

323 (1982).  As detailed below, CHDC provides the exercise of professional judgment consistent 

with accepted professional standards of practice with respect to screening, assessment, 
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monitoring, and provision of care in its management of the nutritional status of its residents.  No 

system harm, or pattern or practice, have been shown to be due to lack of any such nutritional 

management.  

       

 GENERAL NUTRITIONAL MANAGEMENT  

 Dr. Sheppard found that CHDC’s overall nutritional management program meets 

accepted professional standards.  Tr. at 3351 (Sheppard).   

[I]f you looked at this program from top to bottom, that is was -- it 
was right in there with what the standards are for management in a 
-- of people with developmental disability in any setting.   

 
Tr. at 3351 (Sheppard).   

 Nutritional Management is applied to a large number of CHDC residents.  Ninety-eight 

percent (98%) of residents at CHDC require diet modifications.  Tr. at 3303 (Sheppard).  Sixty-

two percent (62%) of the population has reflux precautions.  Tr. at 3305 (Sheppard).  Plaintiff’s 

expert, Dr. Matson, did not know what percentage of people at CHDC have eating problems.  Tr. 

at 1275 (Matson).  Thus, he is not fully informed to make any determinations on CHDC’s 

nutritional management.  

 CHDC provides assessments and offers studies to determine each individual’s nutritional 

management needs.  Each specif ic assessment and study  is identi fied in the specif ic sections 

below (sections on dysphagia, pneumonia, choki ng incidents and difficult swallowing events, 

mealtime and meal plans, and adaptive equipment).  General descriptions as to assessments and 

modified barium swallows are as follows. 

 

 Assessment    
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 CHDC is aware of its residents’ nutritional needs.  One indicator of nutritional status is 

an individual’s weight.  Weights are monitored weekly or monthly, and heights are monitored 

quarterly.  Individuals are reweighed if there is a discrepancy in excess of five (5) pounds.  A 

trained dietary technician participates in weighing individuals.  Tr. at 3320 (Sheppard).  Other 

indicators are discovered through assessment.  Nutritional assessments are conducted annually 

for everyone, those with and without problems.  Dr. Sheppard noted that: “And that’s really best 

practices model.”  Tr. at 3320 (Sheppard).  Individuals at CHDC are assessed by the Dietary 

Department for nutritional status a minimum of one time a year.  They are assessed more often if 

requested by the physician, the team, or as a need may arise.  Tr. at 5317 (Holbrook).  Dr. 

Matson referred to assessment scales for eating problems, but he did not assess and is not aware 

of anyone at CHDC who has suffered physical harm as a result of not having such observation 

methods used for their eating problems.  Tr. at 1275, 1276 (Matson).  Thus, his suggestion 

should be discounted.   

 CHDC uses barium swallows as a form of assessment and monitoring of an individual’s 

nutritional status.  Barium swallows have to be ordered by a physician.  Tr. at 2934 (Crawford).  

Barium swallows have to be coordinated with the local hospital.  Tr. at 2934 (Crawford).   There 

can potentially be some delay of the test if the hospital does not have availability.  Tr. at 2934 

(Crawford).  However, possible delay does not hinder the usefulness of the swallow study as an 

assessment tool and has not hindered anyone’s care at CHDC.  Ms. Crawford did not know how 

long it would take for an individual in the Conway community to get an appointment for a 

barium swallow.  Tr. at 2935 (Crawford).  Thus, there is no indication that any potential delay is 

unreasonable.     

The modified barium study is used as an integral part of 
management for people with swallowing disorders at CHDC. And 
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in that year, 2009, 33 percent of the population had gone out for 
these studies either responsive to changes in their levels of choking 
or pneumonia risk or in response to actual pneumonia episodes or 
choking episodes. And in the studies, there is an indication that this 
was -- these were valid referrals, is that the studies revealed 
abnormal swallowing in 91 percent of that 33 percent, so that they 
were appropriate. 

… 
That’s a pretty good level of positive results, that there were 
problems that were identified in that - - in those studies.  And then 
the interventions for that person - - appropriate diets, appropriate 
feeding strategies - - were developed out of those, with those 
studies as the database for making the appropriate decisions. 
 

Tr. at 3305 (Sheppard).   

Dr. Sheppard stated that CHDC’s use of the modified barium swallow and consultations 

are an integral part of their management program and “was a best practice model.”  Tr. at 3312, 

3328 (Sheppard).  A speech pathologist would go along with the individual for his/her modified 

barium swallow at Conway Regional Health System.  A community medical speech pathologist 

would also provide consultation to advise on management of swallowing issues.  Tr. at 3324 

(Sheppard).  The videofluoroscopy is conducted by both a radiologist and a medical speech 

pathologist, which is standard practice.  Tr. at 3325 (Sheppard).  The modified barium swallow 

report would go back with the individual that day and, “within 24 hours of the resident’s return, 

the primary physician enters the chart note, which changes any practice, management of the 

individual … it’s very quick turn around of information and implementation of this change in 

practice.”  Tr. at 3324, 3325 (Sheppard). 

 Dietary services are involved in swallow studies after notification by the speech 

pathologist of completion of the study at the hospital.  Records, reports, and recommendations 

are sent to the Dietary Department for review and implementation.  Tr. at 5317, 5318 

(Holbrook).  Per the barium swallow results, Ms. Holbrook marks any equipment changes on the 
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diet sheets, and the occupational therapist or the speech pathologist takes the equipment into the 

units and provides the training.  Tr. at 5318 (Holbrook).   

 Regarding nutritional management, Ms. Crawford claimed there were a number of 

residents who would benefit from a physical and nutritional support team, but she did not 

perform any assessments at CHDC to determine if they would actually benefit from such a team.  

Tr. at 2919, 2920 (Crawford).  Dr. Kastner stated that the ICF/MR regulations do not require a 

physical and nutritional management team as recommended by Ms. Crawford.  Tr. at 4280 

(Kastner).   Thus, her suggestion should be discounted.  Ms. Crawford could not offer even a 

single reference to support her opinion that her physical and nutritional management approach 

should be used at CHDC.  Tr. at 4030 (Kastner). 

 

 DYSPHAGIA 

 CHDC exercises professional judgment with respect to assessment and management of 

dysphagia.  Except for some isolated incidents, no examples of harm due to lack of dysphagia 

management have been proven.  CHDC provides comprehensive dysphagia management 

guidelines.  CHDC has guidelines for management of dysphagia in individuals with swallowing 

and feeding disorders.  CHDC’s guidelines for management of dysphagia are a quality of life 

document as well.  Tr. at 3306 (Sheppard); Def. Ex. 347.  CHDC’s guidelines for management of 

dysphagia outline criteria and very specific procedures.  Dr. Sheppard found the guidelines to be 

a “comprehensive policy for managing dysphagia and for individual care”.  Tr. at 3306, 3307 

(Sheppard); Def. Ex. 347.   

 CHDC’s guidelines for management of dysphagia certainly meet accepted professional 

practice as found by Dr. Sheppard.  “And in some respects were best practice.”  Tr. at 3311, 
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3312 (Sheppard); Def. Ex. 347.  The concern for quality of life was “best practice quality.”  The 

standardized tools for the modified barium swallow were at least accepted professional 

standards.  The procedures regarding timelines and responsibility of timelines and the reflux 

precautions met accepted professional standards.  Tr. at 3312, 3313 (Sheppard).  Dr. Kastner 

testified that gastroesphageal reflux is appropriately managed at CHDC.  Tr. at 4078 (Kastner).  

He also felt that dysphagia and feeding practices were appropriately managed.  Tr. at 4078 

(Kastner).   

 CHDC provides individualized risk assessments for dysphagia.  CHDC uses a dysphagia 

disorder survey.  Plaintiff’s e xpert, Ms. Crawford, had no concerns with respect to the survey.  

She acknowledged that the survey  was created by one of Defenda nts’ experts, Justine Joan 

Sheppard.  Tr. at 2918, 2919 (Crawfor d).  Ms. Crawford herself adm itted that Dr. Sheppard is a 

respected expert in the area of dysphagia.  Tr. at 2919 (Crawford).   

 Associated with the dysphagia assessment are other risk assessments used by CHDC.  

There are three (3) standardized assessment tools: the choking risk assessment, pneumonia risk 

assessment, and dysphagia disorder survey.  “All three are used. They’re all administered, at 

least annually and more frequently in cases of incident, when there is a need, a changing in 

function.”  Tr. at 3307, 3308 (Crawford).  The Risk Assessment for Choking for Oral Eaters, the 

Pnuemonia Risk Assessment, and the Dysphagia Management Staging Scale are standardized 

instruments for the developmentally disabled.  Tr. at 3310, 3311 (Sheppard); Def. Ex. 288, 289, 

290.  “[I]t was important that we develop tools that were standardized on the population and not 

use tools that have been used for people who for instance have eaten normally all their lives and 

then had a stroke and have dysphagia.”  Tr. at 3311 (Sheppard).  
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 Informal swallowing and feeding assessments were conducted at CHDC within the first 

seven (7) days of entering CHDC, depending on level of need.  “[Y]ou have got that first few 

days of getting people used to being there and, before you really want to subject them to any 

formal testing.”  Tr. at 3329, 3330 (Sheppard).  The screening done within thirty (30) days of 

admission is different than the informal assessment.  “The screening tools that -- the quick tests 

that were used and then the formal assessment is -- the clinical dysphagia evaluation involves 

participation - -the interdisciplinary participation of the various specialists who will look at 

various components of the -- of the problems that the individual is having.”  Tr. at 3330 

(Sheppard).    Whether an individual is referred for a barium swallow is up to the physician.  

“The physician is the only one that can order that.”  Tr. at 6414 (Henderson). The Central 

Dysphagia Committee may request that the physician consider ordering a barium enema.  Tr. at 

6414, 6415 (Henderson).  Dr. Kastner found that barium swallows were preformed in a timely 

fashion.  Tr. at 4307 (Kastner). 

 With respect to the clinical dysphagia evaluation, it “includes a valuation of the 

contributing causes of the problem as well as a description of the problem itself.  The quick tests, 

the dysphagia disorder survey and the dysphagia staging scale … tell you what was - - what the 

function is.  But it doesn’t tell you what is causing any functional difficulties.”  Tr. at 3331 

(Sheppard).  Everyone at CHDC receives a clinical dysphagia assessment annually.  Tr. at 3331 

(Sheppard).  Upon admission, “If the quick tests indicate that the individual did have dysphagia, 

then there would be a clinical dysphagia evaluation.”  Tr. at 3331 (Sheppard).  The speech 

pathologist, the dietician, the physical therapist, the occupational therapist and the nurse perform 

the dysphagia evaluation.  Tr. at 3331, 3332 (Sheppard).  The evaluations were, according to Dr. 
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Sheppard: “…really a best practices model.  What I saw in record after record consistently was 

that these reports, that evaluations were responsive to events.”  Tr. at 3333 (Sheppard). 

[T]he clinical dysphagia evaluations where the various specialty 
areas would do their evaluations, submit their reports, and have 
these reports integrated by - - into the IPP is certainly an accepted 
professional practice.  And the aspects of swallowing and feeding 
problems that needed to be noted were noted and then were put in 
this overall document that guided care.  So that’s an accepted 
practice. 

 
Tr. at 3333 (Sheppard).    

Their collaboration with the community is a good - - is really a 
best practices model.  So I think that we have here a –an 
assessment program that is in some aspects best practices and in 
some aspects accepted professional practice.  It’s a good program. 
  

Tr. at 3333, 3334 (Sheppard).   

Part of CHDC’s management of dysphagia includes monitoring of dysphagia throughout 

CHDC.  The Central Dysphagia Committee reviews dysphagia, among other matters.  It meets 

accepted professional standards in terms of process, oversight, quality monitoring, and direct 

implications of treatment. Tr. at 5954, 5955 (Walsh).  It is a very good quality management and 

risk management program at CHDC. Tr. at 5955 (Walsh).  The Central Dysphagia Committee 

functions as a quality assurance committee.  It is chaired by a registered nurse.  Linda 

Henderson, the Quality Improvement Nurse and director of nursing, is the chair of the Central 

Dysphagia Committee.  Tr. at 3313 , 5313,  6389 (Sheppard, Hancock, Henderson).   The 

following other individuals comprise the Central Dysphagia Committee: a staff development 

nurse, the primary care physicians, four speech therapists, three clinical therapists, and the 

clinical supervisor, an OT, a PT, a dietician, a human rights committee chairperson, a living unit 

supervisor representative, the infection control nurse, an administrative representative, the 

dentist, the dental hygienist, and program coordinator.  Tr. at 6402, 3313 (Henderson, Sheppard).  
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The Central Dysphasia Committee meets monthly and makes recommendations to the 

interdisciplinary team, including the physician. Tr. at 5954 (Walsh). 

   Dr. Sheppard observed a Central Dysphagia Committee meeting.  She found the 

“discussions were informed with very substantial documentation.”  Tr. at 3314 (Sheppard).  The 

Central Dysphagia Committee “fulfilled the functions that it’s designed for as a best practices 

committee was really very good.”  Tr. at 3315 Sheppard. The Central Dysphagia Committee is 

not a reactionary committee.  It is a peer review, quality assurance committee.  Tr. at 3401 

Sheppard).   

  Ms. Hancock, a PT, sat on the Central Dysphagia Committee even before it was called 

the Central Dysphagia Committee (previously it was called the Specialized Eating Committee.)   

[T]he primary role of the physical therapist and the whole process 
is related to positioning and alignment.  It’s just a piece or 
component of the overall assessment process that’s performed.  
Each area has different components that they provide the 
information to that’s all compiled together by the speech 
pathologist.  They do a significant portion of that with input from 
the other areas related to their specific field of expertise, nursing 
provides portions of that, which all work together as a team to 
make sure that we are providing the most appropriate mealtime 
decisions for each individual person. 

 
Tr. at 5312, 5313 (Hancock). 

 The Central Dysphagia Committee functions as a consultant and advisory body to the 

IDT regarding dysphagia and swallowing disorders.  The Committee serves to support the team 

as well as make recommendations to the team and the primary care physicians.  Tr. at 6389 

(Henderson).  The Central Dysphagia Committee reviews all airway events such as changes in 

risk factors, choking events, and difficult swallowing events.  It reviews cases referred by any 

Committee member, the IRCs, the IDTs, and the medical department.  The Committee also 

reviews cases of pneumonia and those who were on ventilators at a hospital.  Tr. at 6389 
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(Henderson).  The committee follows a general agenda each meeting.  First, follow-up and 

updates from the previous meeting are reviewed, especially with respect to individual cases.  

Then, changes in risk factors, choking events, difficult swallowing events, referral cases, 

pneumonias, ventilator cases are reviewed.  Lastly, procedures, equipment, quality improvement 

or assurance matters are reviewed.  Tr. at 6402, 6403 (Henderson).   

 

CHOKING INCIDENTS AND DIFFICULT SWALLOWING EVENTS 

 CHDC identifies residents with choking risks and takes precautions to reduce and, when 

possible, eliminate choking incidents and difficult swallowing events.  CHDC exercises 

professional judgment with respect to assessment and management of choking and difficult 

swallowing events.  But for, perhaps, a few isolated incidents, no examples of harm due to 

failure to identify choking risks, or failure to protect those who have difficulty swallowing, have 

been proven.        

 A difficult swallowing event is when no intervention is required.  There is no acute 

change in vital signs or no symptoms of airway obstruction, such as change in skin color, eye’s 

protruding, dizziness, change in level of consciousness, unable to speak or make a sound.   

The events are strangling or severe coughing.  During this event, 
the body’s protections are in place.  If we were to talk about it in 
the vernacular, I would say, ‘It went down the wrong way.’ 
 

Tr. at 6390 (Henderson). 

The definition for choking is a partial or complete obstruction of 
the airway due to a foreign body, such as food or non-edibles.  The 
onset of respiratory distress may be sudden with coughing.  There 
may be agitation in the early stages of airway obstruction.  The 
signs of respiratory distress included labored, ineffective breathing 
until the person can no longer breathe, and loss of consciousness 
will occur if the obstruction is not relieved.  
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Tr. at 6402 (Henderson).  

 Seventy four percent (74%) of the residents at CHDC present as a high choking risk, per 

CHDC risk assessment.  Tr. at 3303 (Sheppard).  The CHDC choking risk assessment was 

statistically validated, “standardized and validated on this population.”  Tr. at 3304 (Sheppard).  

While seventy four percent (74%) of the residents presented a choking risk in 2009,  only 2.17 % 

of the population experienced choking events that required assistance.  As Dr. Sheppard 

observed: “So that in spite of the high levels of risk in the population, the management was such 

that you have this rather small percentage actually experiencing that level of choking in that one 

year.”  Tr. at 3304 (Sheppard).   

 CHDC’s choking assessment is part of the initial thirty (30) day assessment.  Tr. at 3330 

(Sheppard).   CHDC looks at indicators such as a person’s choking history, their choking risk 

assessment scores, x-rays, and whether they are tube fed when considering that individual’s 

choking risk factor.  Tr. at 6395, 6396 (Henderson).  The choking risk is communicated to the 

program coordinator.  The IDT incorporates it into their plan.  The risk is listed on the diet sheet 

that is used in the living unit.  Tr. at 6396 (Henderson).  The information on choking risk is 

shared with the IDT, the team leader, the program coordinator, the dietary staff, the nursing staff, 

and the psychology department.  Tr. at 6396 (Henderson).   

After a choking episode, there will be a modified barium swallow 
done, a choking episode that requires assistance to clear.  And then 
after a choking episode, often whether it requires assistance to 
clear or not, a speech pathologist will go in to observe the patient 
or the individual, the resident, at a meal and then report on any 
problem that is seen or any conditions that are apparent, any need 
for change in practice, in mealtime practice. 

 
Tr. at 3332, 3333 (Sheppard).   
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If an individual has a choking episode, the speech language pathologist staff assesses the 

next meal.  Alignment is considered and may be referred to the PT department for further 

assessment.  Tr. at 5278, 5279 (Hancock).  CHDC staff provides instructions to staff after 

reviewing choking incidences.  Tr. at 5391 (Johnson).  Speech staff follow-up on any medical 

management that may be indicated as a result of a choking incident.  A special staffing may be 

held.  Tr. at 5391, 5392 (Johnson). 

The follow-up by speech could include updating the choking risk 
assessment if the level changes, updating the dysphagia disorder 
survey, modifying the diet or liquids with a referral to dietetics, 
changing adaptive eating equipment with referral to occupational 
therapy, altering positioning with referral to physical therapy, 
revising the eating plan, referring for a swallow study by referral to 
a physician, staff in-service training.  It could be a 
recommendation for increased supervision that would be referral to 
the team.  It could be referral to the physician for additional 
medical assessment or intervention or it could be a referral to the 
psychological examiner. 

     
Tr. at 5392 (Johnson).   

After a choking incident, a resident is followed up by speech pathology staff.  Tr. at 5397 

(Johnson).  Also, after a choking incident, the choking risk level may change, which entails a 

new choking risk assessment.  Tr. at 5397, 5398 (Johnson).  

 When there is a choking event, first aid or a code is called if necessary.  If a physician is 

not present, one physician will be called.  The individual will go to the clinic and the physician 

or registered nurse will make a determination if the individual’s diet should be modified prior to 

the speech therapist’s evaluation.  A red sticker is placed on the diet sheet and communications 

are documented in the log book.  The sticker is not removed until the speech therapist has 

completed the evaluation.  Tr. at 6394 (Henderson).   So, when a choking event is identified, the 

initial response is to provide first aid.  Then, dietary changes may be made.  A speech therapist 
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evaluates the individual and sends her findings to the physician.  The therapist also engages in a 

core meeting with some of the Central Dysphagia Committee members.  The team also conducts 

a special staffing to make any recommendations to the 24 hour schedule or treatment plan.  The 

Central Dysphagia Committee also reviews the event.  A swallow study may be conducted in the 

meantime.  Sometimes the matter is referred to a gastrointestinal physician, or reflux precautions 

are implemented.  Tr. at 6397, 6398 (Henderson).  Sometimes, before the Central Dysphagia 

Committee even meets, diet, procedure or equipment changes are made in the interim.  Tr. at 

6398 (Henderson).   

 Normally, the speech pathologist makes her evaluation at the very next meal.  It is 

possible, though, if the choking occurred during dinner on a Friday, that the evaluation would not 

take place until few days later.  “However, an RN has evaluated the person, they’ve informed the 

doctor, and any changes that need to be made in the meantime can be made.”  Tr. at 6422 

(Henderson).   The speech therapist always makes mealtime observations following a choking.  

Using a standardized form, the therapist evaluates such things as the food, the swallow, the 

behaviors, the size of food and how handled by the person, and the consistency of the fluid.  Tr. 

at 6398, 6399 (Henderson).   

 CHDC also reviews difficult swallowing events.  The speech therapist reviews a 

swallowing event much like that of a choking event.  A core team evaluates the difficult swallow 

and diet changes are considered.  Eating is a pleasure for CHDC residents, so CHDC tries to 

minimize chopped or blended diets unless absolutely necessary.  Tr. at 6399 (Henderson).   

 Thus, CHDC adequately responds to choking incidents and then monitors individuals for 

any future intervention. Routine observations are performed by professional staff to document 

choking concerns.  Such documentation includes annual dysphagia disorder survey and choking 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 239 of 383



 240

risk assessment; speech monitoring; food service audit reports; mealtime monitoring forms; and 

program coordinator monitoring objectives.  Tr. at 5392 (Johnson).   

 All of CHDC’s techniques to monitor and document choking are proactive.   
 

We would have individualized diets and diet textures, proper 
positioning during meal times, and all instances of oral intake. The 
use of adaptive eating equipment to facilitate intake in a safe 
manner. Nutrition by tube when oral intake is unsafe or inadequate. 
Implementation of eating plans with procedures that are individual 
specific. In-service training of staff regarding eating plans, diet 
consistencies, choking prevention and other pertinent topics. 
Identification of choking and pneumonia risks to increase staff 
awareness, medical management of rumination, reflux, and other 
conditions impacting oral intake, and referral for medical tests and 
procedures including but not limited to swallow studies, upper GIs, 
and esophagrams. 

 
Tr. at 5393 (Johnson).   

 Choking risk levels are also monitored over time.  The team RN documents any changes 

in scores from year to year, from any events, from any swallow studies, et cetera, and also seeks 

recommendations from the IDT.  The RN then transmits this information by means of a progress 

note to the physician.  Tr. at 6397 (Henderson).  The choking risk is listed on the QRG.  Tr. at 

6396 (Henderson).  There are times when documentation is not consistent though.  For example, 

an individual’s risk may change as the result of a choking risk assessment and it takes some time 

for the quick reference guide to be changed in accordance with the modified risk assessment.  Tr. 

at 5396 (Johnson). 

 Monitoring of choking and difficult swallows also takes place via the Central Dysphagia 

Committee. The Central Dysphagia Committee reviews all difficult swallowing events and all 

choking events.  Tr. at 6391 (Henderson).  Prior to the committee meeting, Ms. Henderson 

reviews the clinical record to gather information and complete a form that is used by the 

Committee.  The form indicates the history of choking events, history of difficult swallowing 
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events, yearly choking and pneumonia assessment risk, any x-ray studies or diagnosis of any 

swallowing abnormalities or follow-through studies such as EGD’s or GI’s.  Respiratory status 

and spinal issues are also reviewed.  Past history of pneumonia and aspiration are reviewed. GI 

and oral disorders, such as GERD, gastritis, esophagitis, and constipation are reviewed.  Any 

history of ileus, hietal hernia, gastric ulcer, H. pylori infection is reviewed.  Strictures of the 

esophagus and gingivitis are reviewed.  Precautions and interventions already in place are 

considered, such as reflux precautions, pneumonia vaccine, GI disorders, diet, food, texture, size, 

fluid consistencies.  Altered nutrition, such as a g-tube is considered, or if they have drainage, 

NPO, potential for oral intake, whether they are fed by a pump, the speed, duration, and whether 

they are bolus fed.  Oral hygiene and dental care are also considered.  Tr. at 6391, 6392 

(Henderson). 

 The Central Dysphagia Committee meets formally once a month.  The committee also 

meets more often if needed.  “If there is a choking event or difficult swallowing event, there will 

be a core team meeting.”  The core team usually consists of Ms. Henderson, the speech therapist, 

the dietician, and the physician.  If not an in person meeting, communication will occur through 

telephone calls.  Tr. at 6392, 6393 (Henderson).  If a difficult swallowing event occurs, the 

Central Dysphagia Committee would discuss that event at their very next meeting.  Tr. at 6393 

(Henderson). Individual specific cases are also discussed at the Central Dysphagia Committee 

meetings.  Tr. at 6393 (Henderson).   

 In the interim between a difficult swallowing event and the review of the event at the 

Central Dysphagia Committee meeting, the speech therapist evaluates the individual and 

determines whether it is safe for the individual to eat and the type of diet they should be eating.  

The therapist then communicates with the dietician regarding any interventions.  Also, a 
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physician, dietician, or speech therapist may request a swallow study.  The speech therapist’s 

evaluation usually occurs at the very next meal.  Tr. at 6393 (Henderson).  Even before the 

speech therapist conducts the evaluation, a registered nurse examines the individual.  Tr. at 6394 

(Henderson).  In response to the claim that CHDC was not meeting professional standards with 

respect to the Central Dysphagia Committee meeting 30 days after a choking event, Dr. 

Sheppard responded: 

So following the choking event … within two days … and often on 
the same day, the person has been seen by the speech pathologist 
and has been observed in a meal, the IDT meets - - the 
interdisciplinary team for that person and the residence meets and 
makes all the changes in program.  The doctor - - the nurse has 
seen the person immediately.  They do all the interventions that are 
needed and then their interventions are reviewed in this committee 
meeting.  So that 30 days later or 2 months, whatever, later it 
occurs.  They are acting as a quality assurance committee to review 
what has been done in a very timely way following the event. 

 
Tr. at 3315 (Sheppard). 

 The fact that the Central Dysphagia Committee Minutes dated February 6, 2008, 

(Plaintiff’s Exhibit 1052-2) did not include any recommendations from A.R.’s choking does not 

mean that there was nothing done at CHDC in response to her choking and death.  As Dr. 

Sheppard noted, “certainly, they considered it and in the considering of it came to conclusions 

not in the minutes.”  Tr. at 3405, 3406 (Sheppard).  In fact, CHDC conducted preventive 

measures following A.R.’s choking event and passing.  There was a plan of correction, effective 

immediately, that all individuals that sleep in the day rooms be provided with constant 

supervision.  The plan of correction also called for in-service training including a presentation 

and competency-based testing.  “So it’s a complex response to the event, and a correction plan 

that had occurred to that event that was then reviewed … by the central dysphagia committee 

with no comment except that is had been reviewed.”  Tr. at 3444, 3446 (Sheppard); Pl. Ex. 309.  
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The Central Dysphagia Committee did not make extensive comment on the choking incident 

involving A.R. because the administrative review process handled the review and follow up.  Tr. 

at 5398 (Johnson).   

 The Central Dysphagia Committee meets monthly.  All incidents of choking are 

addressed.  “Usually everything has already been done prior to that meeting.  We just discuss it 

in that meeting.”  Tr. at 5279, 5314 (Hancock).  The Central Dysphagia Committee reviews 

incidents of pneumonia and choking and risk factors.  The committee discusses the information 

and precautions that should be in place.  Tr. at 5314 (Hancock).   

 A swallowing event at CHDC is generally anytime a resident has choked, coughed, or not 

been able to swallow food. Tr. at 5954 (Walsh).  When a swallowing event occurs at CHDC, it is 

reported to the unit nurse and reported to the RN supervisor, who decides if the person needs to 

be seen by a physician. Tr. at 5954 (Walsh).  If a swallowing event occurs at CHDC, it will be 

reviewed by the Central Dysphagia Committee regardless of whether it is referred to a physician. 

Tr. at 5954 (Walsh).  If a swallowing event is referred to a physician, that physician will follow 

up, but a speech therapist will also go out to the residence and observe the resident’s next meal 

and make recommendations based on their observations and discussions with staff. Tr. at 5954 

(Walsh).  Swallowing events are reported to Ms. Henderson via a progress note containing the 

event, what was choked on/difficult to swallow, the vital signs, time of day, and interventions.  

Ms. Henderson is usually telephoned for purposes of notification as well.  Ms. Henderson 

communicates with the dietician, speech therapist, as well as the physician.  Tr. at 6394, 6395 

(Henderson).  

 As additional monitoring, the Central Dysphagia Committee reviews individuals who 

have had a change in choking risk factors. Tr. at 6399 (Henderson).  Even if someone has not 
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had a choking or difficult swallowing event, he or she can be referred to the Central Dysphagia 

committee for review.  Any member of that person’s IDT, any medical professional, or any 

program coordinator can make the referral.  Tr. at 6400 (Henderson).  Prior to 2009, the 

Committee did not delineate difficult swallowing events and choking events, they considered 

both together as choking events.  Tr. at 6421 (Henderson).  

 As chairperson of the Central Dsyphagia Committee, Ms. Henderson verifies any 

changes of diet or adaptive equipment per a choking event.  Tr. at 6423 (Henderson).  

Professionals, other than the Chair of the Central Dysphagia Committee, provide quality 

assurance in making sure staff is implementing any changes to the diet order sheets.  Tr. at 6424, 

6425 (Henderson).  Direct care staff is aware of individuals who meet the high risk criteria for 

choking and provide higher monitoring of the protections in place.  Tr. at 6429 (Henderson).   

Precautions would have been put in place if an individual were identified in the high risk 

category.  “Our policy is that if somebody scores 50 percent or greater on their pneumonia risk or 

their choking risk, that it is our policy that we do a swallow study.”  Tr. at 6429 (Henderson).    

 CHDC also does review trends with respect to choking and pneumonia.  Tr. at 6395 

(Henderson).  The Central Dysphagia Committee created a database of CHDC residents who 

exhibit dysphagia and gastrointestinal reflux related problems. Tr. at 5954 (Walsh).  While Ms. 

Henderson does keep a database, her best source of information is derived from her clinical 

records and review, and not from her database.  “My database is primarily for my use.”  Tr. at 

6416 (Henderson).  The accuracy of the database is dependent upon the accuracy of the progress 

notes from which she enters the data.  Tr. at 6416, 6417 (Henderson).  Program coordinators and 

the RN review information from Ms. Henderson’s database.  They notify her with any errors.  Tr. 

at 6417, 6418 (Henderson).  When an individual dies or leaves the facility, they are removed 
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from the database.  However, Ms. Henderson maintains the hard copies of those individuals who 

have had choking events.  “So I physically write down, I have a list, a running list of people who 

have had choking events since 6-07.”  Tr. at 6419 (Henderson).  Ms. Henderson uses the hand-

done list for the number of chokings.  Tr. at 6420 (Henderson).    

 CHDC strives to prevent and reduce choking incidents.  However, even with meeting 

every precaution, it is inevitable that with this population chokings may occur.  Choking 

incidents have been reduced every year that the Central Dysphagia Committee has been in 

existence at CHDC, and from 2007 to 2009 choking incidents have been reduced over 50 

percent. Tr. at 5955(Walsh). 

 Plaintiff’s expert provided no benchmarks or standards on choking rates in comparable 

settings to CHDC.  Ms. Crawford did not know the number of choking incidents that occurred at 

ICF/MRs where she had worked.  Tr. at 2923, 2924 (Crawford).  She did not know what rate of 

choking incidents could reasonably be expected to occur in a facility such as CHDC.  Tr. at 

2924.  Ms. Crawford did not know if the rate for choking incidents at CHDC is higher or lower 

than what is observed in nursing homes.  Tr. at 2924 (Crawford).   

 Ms. Crawford referred to a facility of 300 residents, the San Antonio State Supported 

Living Center, that she claims had zero incidents of choking in a six-month period.  Tr. at 2924 

(Crawford).  Even though other Plaintiff’s experts in this matter questioned CHDC’s 

underreporting or inadequate systems based on the low numbers for injuries and restraints, Ms. 

Crawford would not assume that San Antonio was underreporting.  She would not assume that 

they have an inadequate system for identifying or reporting choking.  Tr. at 2926 (Crawford).  

Ms. Crawford had no other numbers from San Antonio regarding the rate of aspiration 

pneumonia, fractures, decubiti, mortality, et cetera.  Tr. at 2926, 2927(Crawford).  Ms. Crawford 
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did not know the number of choking incidents at San Antonio for the last two-year period.  Tr. at 

2926, 2927 (Crawford).  Ms. Crawford did not know at San Antonio how many individuals had 

dysphagia, were in wheelchairs, had special diets, had epilepsy, or choking deaths within the last 

two years.  Tr. at 2927 (Crawford).      

 Furthermore, in an effort to demonstrate harm from choking events at CHDC, Ms. 

Crawford inappropriately relied upon isolated incidents or events outside of CHDC’s control.  

For example: 

• S.N. 

Regarding S.N.’s choking, Ms. Crawford was asked if it is appropriate to include an 

incident that occurred outside the premises of CHDC and outside the supervision of CHDC.  Ms. 

Crawford responded: 

In my deposition, I said I do believe that as a facility we are 
responsible for individuals, regardless where they are at the time, 
and that -- I also said that it's important that the facility provide 
information to the family to help them understand the 
recommended diet textures and assistance techniques for each -- 
for their child. 

 
Tr. at 2935 (Crawford). Ms. Crawford did not know if she included any residents other than S.N., 

where the choking occurred outside of CHDC, at the family’s home, for example, in her choking 

numbers.  Tr. at 2935 (Crawford).   

• J.G. 

   Ms. Crawford agreed that if J.G. has not had a choking incident since 1986, that is 

demonstrative that CHDC is doing some good management of his eating.  Tr. at 2937, 2938 

(Crawford). 

• J.F. 
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 The speech pathologist’s review of J.F. (Plaintiff’s Exhibit 1022) was a few days 

following the choking incident.  Dr Sheppard found: “That’s still well within a best practices 

kind of - - or at least accepted professional practice routine.”   

What you have is, you have the nursing staff looking at the 
individual immediately after the event or maybe even during the 
event, and what it says here is that the nurse found – the individual 
patient at that point, resident, was doing fine, with no evidence of 
any problem, and that he returned to his normal routine. 

 

Tr. at 3436 (Sheppard).   

• J.W.R. 

 Regarding a choking episode of J.W.R. (Plaintiff’s Exhibit 988), the nurse had checked 

him immediately.  Tr. at 3440 (Sheppard).   

• A.R. 

 CHDC conducted preventive measures following A.R.’s choking event and passing.  

There was a plan of correction, effective immediately, that all individuals that sleep in the 

dayrooms be provided with constant supervision.  The plan of correction also called for in-

service training including a presentation and competency-based testing.  “So it’s a complex 

response to the event, and a correction plan that had occurred to that event that was then 

reviewed … by the central dysphagia committee with no comment except that is had been 

reviewed.”  Tr. at 3444-3446 (Sheppard); Pl. Ex. 309.  Regarding the choking of A.R. in 2008, 

an immediate administrative review was conducted from the team’s perspective.  They also 

evaluated the dysphagia care she had been receiving. Protections were in place and proper 

assessments had been performed.  It was found that this was more of a residential issue than 

dysphagia issue. Thus, the Central Dysphagia Committee minutes did not reflect everything that 
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was reviewed or evaluated.  Tr. at 6440, 6441 (Henderson).  Swallowing itself was not the issue, 

the lack of staff monitoring of A.R. was the issue.  Tr. at 6442 (Sheppard).         

 Ms. Crawford commented on the number of choking incidences at CHDC as being 

shocking.  However, the actual numbers do not support her opinion.     

There are 500 individuals and they have 3 meals a day, that’s 
going to be 1500.  Then if you multiply those 1500 meals by 365 
days a year, that will put you at 547,500.  Then if we just add one 
medication pass for each of those individuals, that’s going to put 
the number at 548,000.  And that doesn’t include the other 
medication passes or snacks or anything like that.  So in 2009, 
there were eight choking incidences at CHDC.  So when you 
compare those eight incidences with over 548,000 potential 
choking opportunities, I think the shock is there were not more.  I 
think that speaks well that the number is so low, considering all the 
opportunities there would be to choke, especially if you counted 
each bite per meal that an individual might take. 

 
Tr. at 5445, 5446 (Johnson). 

There appears to be a spike in the number of chokings in 2007, but 2007 is when the 

Committee initially started keeping choking data for every choking event and went back to 

review the history of choking events.  In 2008 there was a drop in the number of choking events.  

In 2007, it was “the diligence and the education of our staff that we saw a spike, as you would 

normally see when you start to collect data.”  Tr. at 6400, 6401 (Henderson).  The 2008 choking 

data is accurate.  Ms. Henderson herself reviewed every case during 2008 and reviewed them 

with physicians.  Tr. at 6401 (Henderson). 

 The testimony on the number of choking incidents (that is 24 in 2007, 18 in 2008, and 11 

in 2009) is accurate pursuant to the information possessed by Ms. Henderson.  Tr. at 6439 

(Henderson).  However, the numbers of chokings in 2007 to those in 2009 are not comparable.   

In 2007, that would have been every event that occurred, including 
difficult swallowing events.  In 2009, we broke it down so that we 
could look at the exact situation that occurred with that person.  So 
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in 2009, you have difficult swallowing events and then you have 
choking events. 

 
Tr. at 6439, 6440 (Henderson). 

 

 PNEUMONIA 

 CHDC assesses risk of, provides preventative care for, adequately treats, and monitors 

pneumonia.  The evidence demonstrates that CHDC exercises professional judgment in its 

management of pneumonia.  CHDC has a pneumonia risk assessment.  The pneumonia risk 

assessment is part of the initial thirty (30) day assessment.  Tr. at 3330, 3331 (Sheppard).  The 

nursing staff completes the pneumonia risk assessments.  Tr. at 5392 (Johnson).  The nurses are 

constantly assessing the residents, especially those at high risk, for signs and symptoms of 

pneumonia.  Tr. at 6427, 6428 (Henderson).  CHDC provides preventive care for pneumonia.  

Tr. at 5382 (Gardner).   Preventive pneumonia care includes yearly risk assessments by a 

registered nurse.  The assessments consider their age, any dysphagia diagnosis, how they receive 

their nutrition, any history of smoking, and any oral disorders.  Tr. at 5382, 5383 (Gardner). 

Preventive care includes: reflux precautions, that is elevation of the head by 30 degrees or 

staying upright after meals for 30 minutes to an hour, oral care consisting of Listerine or Peridex, 

and the use of PPI, a protein pump inhibitor medication.  Preventive care also includes a 

pneumonia shot and a yearly flu shot.  Tr. at 5383 (Gardner).  CHDC also uses mouthwash as a 

pneumonia precaution.   

Mouthwash will decrease the number of bacteria that are in the 
mouth.  So if the person is to reflux or if they aspirate their own 
saliva, then there is less bacteria in their saliva, so it decreases the 
chances of that person developing a pneumonia from their own 
saliva. 
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Tr. at 6437 (Henderson).   Frequency of dental visits also reduces the risk of pneumonia.  “Our 

clients see the dentist or the dental hygienist at least every three months.”  Tr. at 6437 

(Henderson).   

 From June 1, 2008 to July 24, 2009, there were  two (2) individuals transferred to the  

hospital for aspiration pneumonia.  Tr. at 2942 (Crawford); Pl. Ex. 1037.  There are other causes 

of pneumonia other than aspiration.  Tr. at 2943 (C rawford).  Ms. Crawford conceded that many 

of the pneumonias that she considered m ay have no relationship to aspiration.  Tr. at 2943 

(Crawford).  Ms. Cra wford did not know the number of individuals, who she listed with 

pneumonias, who had no relationship to aspiration or feeding problems.  Tr. at 2944 (Crawford).   

 Some of the risk indicators for pneumonia are dysphagia, poor oral care, receipt of 

nutrition from a gastrostomy tube, an excessive dry mouth or excessive secretions, a history of 

pneumonia over the previous five years, or an age over 40.  Tr. at 5384 (Gardner).  The physician 

makes the diagnosis of pneumonia.  Tr. at 5384 (Gardner).  A diagnosis of pneumonia is made 

by physician assessment and chest X-rays.  Tr. at 5384 (Gardner).  Ms. Crawford has no medical 

expertise that would allow her to diagnose pneumonia or to determine its cause.  Once a 

diagnosis of pneumonia is made, CHDC takes several steps for treatment depending on the 

condition of the patient.  The residents can be treated at the CHDC infirmary with oxygen or 

breathing treatments.  If the condition worsens, the physician may decide that the resident should 

be transported to the hospital for treatment.  Oral antibiotics or IV antibiotics are usually 

prescribed.  Tr. at 5384 (Gardner).  If the resident is treated at the hospital for pneumonia, upon 

return to CHDC, their care will be followed up.  If they left from the infirmary, they will return 

to the infirmary for a few days.  If they were admitted to the hospital from their unit or sick call, 

they will return and be seen by a physician.  The physician will then determine the course of 
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treatment and whether treatment should take place at the unit or in the infirmary.  Tr. at 5385 

(Gardner).  At the clinic, the recovery of pneumonia is monitored.  The physician will follow-up 

to ensure the pneumonia is clear, and there could be follow-up X-rays or laboratory work.  Tr. at 

5385 (Gardner).  If someone is diagnosed with pneumonia, a physician is always involved in the 

care and treatment.  Tr. at 6413 (Henderson). The teams, the RNs, the LPNs, and the physician, 

monitor a resident following a case of pneumonia. “It’s professional judgment by those treating 

staff.”  Tr. at 6425 (Henderson).     

 As an OT, Ms. Crawford is not perm itted to order diagnostic testing as to pneumonia or 

to prescribe treatment or medication for pneumonia.  Tr. at 2941 (Crawford).  Thus, she is not 

the appropriate person for m aking determinations as to whethe r professional judgm ents have 

been exercised in these areas.   Ms. Crawford was unable to identify any specific instances where 

staff at CHDC failed to exerci se reasonable professional judgm ent in the m anagement of a  

specific individual with aspiration pneum onia or pneumonia.  She was unable to speak to the 

medical or nursing m anagement of the pneumoni as.  Tr. at 2944, 2945 (Crawford).  CHDC 

monitors pneumonia throughout the facility.  The Central Dysphag ia Committee reviews 

pneumonia cases.  Tr. at 6400, 6411 (Henderson).  The Central Dysphagia Comm ittee reviews 

cases where the individual is placed on a ventilator.  The Committee evaluates them the first day 

they return from the hospital after b eing placed on a ventilator.  Many ti mes, CHDC refers the  

individual for a swallow study as well.  After recuperation, another swallow study is performed.  

Tr. at 6400 (Henderson).   

 The Central Dysphagia Committee began reviewing cases of pneumonia when Linda 

Henderson began chairing the Committee in January of 2009.  The Committee reorganized with 

a more clinical focus.  Tr. at 6411, 6412 (Henderson).  Before 2009, the Central Dysphagia 
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Committee did not review individual cases of pneumonia.  The infection control nurse and the 

Infection Control Committee reviewed the cases before 2009.  They did not necessarily review 

each individual case, as the Dysphagia Committee now does, but they reviewed the numbers of 

the cases.  Tr. at 6413 (Henderson).  Prior to 2008, the team reviewed high-risk individuals for 

pneumonia.  Tr. at 6414 (Henderson).           

 The Central Dysphagia Committee reviews the interventions in place, all the clinical 

information, and makes their own evaluation.  The Committee considers whether there are any 

additional recommendations that they can make to the IDT to help prevent pneumonia.  Tr. at 

6412 (Henderson).  The program coordinator representative documents the minutes of the 

Central Dysphagia Committee meetings.  The minutes are taken back to the Committee for 

approval.  Then, the chairperson signs off on them.  Tr. at 6412 (Henderson).  The Central 

Dysphagia Committee acts as an advisory committee to the IDT with respect to pneumonias.  

“The team - - they’re nurses, they’re doctors, they’re dieticians, they’re speech therapists, they’re 

direct care staff - - they evaluate and treat pneumonias.”  Tr. at 6413 (Henderson).   

 The Central Dysphagia Committee and the Infection Control Committee interact.  The 

infection control nurse, as well as other members, is a member of both committees.  The 

infection control nurse maintains the data on the pneumonias and provides the committees with 

information on diagnoses, x-rays, or hospitalizations.  Tr. at 6413, 6414 (Henderson).   

 The Dysphagia Committee will follow individuals one (1) to three (3) months after 

diagnosis of pneumonia and the Committee will assess their respiratory status.  The team will 

continue to evaluate and treat the pneumonia.  Tr. at 6414 (Henderson).     

 Trends of pneumonia are reviewed.  Ms. Henderson does not track pneumonia in her 

database, but the infection control nurse does in her database.  Tr. at 6427 (Henderson).  
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Plaintiff’s expert provided no benchmarks and lacked sufficient knowledge for making any 

sound conclusions as to CHDC and its management of pneumonia.   Ms. Crawford did not know 

how many cases of pneumonia occur at the ICF/MR where she worked.  Tr. at 2941 (Crawford).  

She did not know the rate of pneumonia that could be reasonably expected to occur at a facility 

similar to CHDC or if the rate of pneumonia at CHDC is higher or lower than what is observed 

in nursing homes.  Tr. at 2941 (Crawford).   

 Although Crawford claimed that one facility in Texas has no aspiration pneumonia for a 

short period of six (6) months, Dr. Kastner explained: 

The exhibit which she was asked to look at, which was the 
list of hospitalizations of people from CHDC, identified only 
one instance of aspiration pneumonia during the 12-month period 
and a second possible instance. I personally don't think that 
there is a compelling body of evidence to suggest that the rates 
of aspiration pneumonia are any different than would be 
reasonably expected, based upon reasonable practice. That -- 
the fact that there was zero reported at one facility over a 
period of six months and the facility is half the size of 
Conway -- and Conway's, you know, 500 people in a 12-month 
period and had one. I don't find that to be significantly 
different. The comparable time frame with a smaller facility in 
Texas would have been a two-year period, and it would have been 
valuable to find out whether there had been other 
hospitalizations due to aspiration pneumonia resulting from the 
San Antonio school. But, you know, the fact that one happened 
over that period of time at Conway doesn't concern me at all.  
 

Tr. at 4079 (Kastner). 

 As to Plaintiff’s experts not dist inguishing between aspiration pneum onia 

and other pneumonia, Dr. Kastner stated: 

If you identified pneumonia as the outcome, it's incorrect 
because there are multiple other contributing factors to the 
development of pneumonia. It would be unreasonable to say that 
people develop pneumonia and relate that to only a couple of the 
factors that lead to an increased rate of pneumonia. You have 
to be specific, tie the outcome to the process, tie aspiration 
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pneumonia to dysphagia and gastroesophageal reflux -- is the 
only appropriate links. When you do that, you don't see an 
elevated risk of aspiration pneumonia at the Conway Human 
Development Center relative to comparable ICFs, those identified 
by Dr. Mikelson, or the data that Ms. Crawford produced from her 
experience in Texas. It's the same or at least it's within the 
realm of the same. 
 

Tr. at 4080 (Kastner).   

Aspiration pneumonia was not increased at CHDC compared to other benchmarks.  Tr. at 

4078 (Kastner). 

 

MEALTIME AND MEAL PLANS 

CHDC provides individual m eal plans to its  residents and m anages mealtime in a  safe, 

pleasant, and appropriate envir onment. Food consistencies are m odified per individual need.  

Residents’ eating is m onitored.  Staf f is m onitored and tr ained on their f eeding and mealtime 

support.  T hus, CHDC exercises professional judgment in its de livery of m eal services. The  

various food consistencies and delivery of th ose consistencies m eet accepted professional  

standards. 

 Dr. Sheppard conducted a “rather extensive review of the dietary department … because 

they play such a central role in nutritional management at CHDC.  And so [she] looked carefully 

at their policy and procedure.”  Tr. at 3315 (Sheppard).  The Dietary Department at CHDC meets 

professional standard with respect to their involvement in dysphagia and nutritional 

management.  Dr. Sheppard found: “[T]here is some accepted professional practice and some 

very much best practice in this - - in what they’re doing.”  Tr. at 3321 (Sheppard).  

 Plaintiff’s own expert, Ms. Crawford, found the diet plans and the special meal time 

safety plans themselves to be “minimally acceptable”.  Tr. at 2771 (Crawford). All of the 
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residents had individualized mealtime plans.  Tr. at 3303, 5394 (Sheppard, Johnson).  The diet 

supplement sheets and the mealtime plans guided the residential staff in mealtime management.  

Tr. at 3334 (Sheppard).  The dietician generated the diet supplements and the speech pathologist 

generated the mealtime plans.  Tr. at 3334 (Sheppard).  Preference foods were available and 

offered to residents.  Tr. at 3335 (Sheppard).  Regarding the mealtime plans, Dr. Sheppard 

observed: 

[T]he plans I looked at were up to date.  They were appropriate for 
the needs of the individuals and some sensible decisions had been 
made about what the individuals needed.  There was one particular 
instance where the plan was not available.  It was being used 
elsewhere, but otherwise the plan books were all available within 
the dining room.  And I looked at the diet sheets to see that they 
were appropriate and up to date.   
 

Tr. at 3343 (Sheppard).  “Everything in these individualized plans was consistent with accepted 

professional practice.”  Tr. at 3343 (Sheppard).   

The diet descriptions were correct.  The fact that there were errors 
in service, that didn’t do any particular harm.  In other words, the 
tolerance that the individual  had for that error was good, was 
okay.  That - - meets minimally acceptable standards. 

 
Tr. at 3348 (Sheppard). 

 The pediatric and the adult program occurred within the context of the activity.  Tr. at 

3338 (Sheppard).  Dr. Sheppard found that such incidental training was optimal practice.  Tr. at 

3338, 3339 (Sheppard).  Regarding the pediatric residential dining program, there was a 

lunchtime training program in the pediatric houses.  It was a skill driven program.  The program 

was for the purpose of developing eating behaviors, that is, “behave in an eating situation and 

then eating skills, self feeding skills, use of utensils and chewing skills, cup drinking skills … 

and be able to function in a less restrictive environment.”  Tr. at 3337 (Sheppard).  The pediatric 

residential dining program met accepted professional practice as stated by Dr. Sheppard.  Tr. at 
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3338 (Sheppard).   The pediatric residential dining program was interdisciplinary and was 

integrated with residential care.  Tr. at 3338 (Sheppard).     

 Enteral nutrition, nutrition and/or hydration by non-oral means, is sometimes required at 

all ICF/MRs.  Tr. at 2946 (Crawford).  Ms. Crawford did not know the number of individuals on 

enteral nutrition at the ICF/MR where she worked.  Tr. at 2946, 2947 (Crawford).  Ms. Crawford 

did not know the rate of enteral nutrition that could reasonably be expected to occur at a facility 

such as CHDC or how the rate compares to that at nursing homes.  Tr. at 2947 (Crawford).    

 Mealtime management procedures met accepted professional standards.  Practices “in 

some ways best practices, in some ways acceptable professional practice, but it’s up there.”  Tr. 

at 3335 (Sheppard).  There were a variety of eating environments, such as the cafeteria, a 

canteen, and the houses.  Tr. at 3336 (Sheppard).  The staggered serving schedule, where 

individuals did not have to wait that long for their food, was “quite good” according to Dr. 

Sheppard. Tr. at 3344 (Sheppard).  Where groups were brought into the kitchen, the individuals 

had to wait longer to be served.  Dr. Sheppard stated: 

And when I saw that there was an overly long wait, I would rate 
that as minimally acceptable.  And when I saw that the waits were 
within ten minutes or so, I thought that was an accepted 
professional practice.  That’s okay. 
 

Tr. at 3344 (Sheppard).   

Service schedules were varied from house to house.  Dr. Sheppard found four 

observations best practices and six observations to be accepted professional practice.  Tr. at 3345 

(Sheppard).  Mealtime recommendations on procedures and techniques “were all appropriate 

recommendations and they’re certainly accepted professional standards.”  Tr. at 3349 

(Sheppard).  With respect to implementation of recommendations, Dr. Sheppard found four of 
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her ten observations were best practices, three were acceptable and three were minimally 

acceptable.  Tr. at 3350 (Sheppard).   

 With respect to staff supervision of meals, “a couple of houses met a best practice 

standard in how they supervised and assisted the residents and two met an accepted standard and 

four were minimally acceptable.”  Tr. at 3350 (Sheppard).  Dr. Sheppard found the dining rooms 

to be pleasant, with good acoustics, with ample space, with good clusters of people, and space to 

eat alone if preferred. It was individualized. To that respect, it was a best practices model.  Tr. at 

3350, 3351 (Sheppard).   

 Published literature refers to liquid consistencies as nectar, honey, but not milk shake.  

Tr. at 2940 (Crawford).  There are five diet consistencies at CHDC: blended consistency which 

is puree; chopped consistency which is essentially ground; diced consistency which is cut up in 

small bite-sized pieces; soft diet, which is chewable; and regular diet which is fundamentally 

restricted.  Tr. at 3317 (Sheppard).  With developmental disabilities, varied consistencies of food 

are necessary because some do not have the developmental skills or the tolerance, or swallowing 

ability.  Specialized diets are needed due to physiological or psychological or developmental 

issues.  Tr. at 3317, 3318 (Sheppard).  There is a continuum of modified food diets.  Tr. at 3318 

(Sheppard).  Liquid consistencies also vary.  Some individuals need thickening in the liquid to be 

able to control it upon swallow. Thickenings include honey thick or honey-like consistency, or 

spoon thickened or pudding-thick liquid.  Pudding-thick can range in thickness, but is delivered 

by a spoon rather than a cup.  Tr. at 3318, 3319 (Sheppard).  Dr. Sheppard found that the various 

liquid and food consistencies at CHDC meet the residents’ needs and is “best practices.”  Tr. at 

3319 (Dr. Sheppard).   Liquid thickening “is a problematic issue wherever it’s done.”  At CHDC, 

it met minimally accepted standards.  Tr. at 3348, 3349 (Sheppard). 
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 Regarding Plaintiff’s Expert Carly Crawford’s testimony regarding K.S. and the 

thickening of his liquid, Ms. Holbrook explained: 

K.S. prefers his liquids thickened.  They do not have to be 
thickened for any kind of aspiration purposes.  He just prefers that, 
and that’s his preference. 

 
Tr. at 5320 (Holbrook).   Consequently, if any liquids were not thickened for K.S., it was not a 

safety issue. 

 Individual dietary information was included in three places: in each residence, in the 

mealtime guidelines, and in the residential guidelines.  Tr. at 3303 (Sheppard).  When a 

physician makes an order for a diet change, the diet change will be made on the same day it is 

received.  On weekends the change is made by the nurse and during the week by the dietician.  

Tr. at 3320, 3321 (Sheppard).  The quick reference guides (QRG’s) and the meal plans were 

consistent.  There was a system in place.  When changes were made to the meal plans, there may 

be a lag in making the change to the QRG.  Tr. at 3376 (Sheppard).  Dr. Sheppard reviewed 

approximately 85 meal plans and approximately 1/3 of those QRG’s.  The ones she reviewed 

were congruent in that the QRG’s contained the most recent changes.  Tr. at 3378 (Sheppard).  

Staff is alerted to a resident’s choking risk by the choking risk assessment.  Such assessment 

results are sent to the individual’s residence, the program coordinator, the nurse and other team 

members.  The results are noted in the IPP, the 24 hour schedule, the quick reference guide, on 

the diet sheets, and on the eating plans.  Tr. at 5395 (Johnson).    

 Seating at mealtime was “quite appropriate” according to Dr. Sheppard.  There was a 

“full variety of chairs available to meet the needs of individuals - - highly individualized seating 

and quite appropriate.  Really best practices model.”  Tr. at 3346 (Sheppard).  The PT 

Department’s responsibility with respect to mealtime seating is training, that is Phases I and II, 
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spot checks, and in-services.  PT staff is present in the residences, providing input on proper 

alignment on a regular basis.  Tr. at 5277 (Hancock).  “So in-service and education and 

alignment is a very big part of our role, and it is done on a continuous basis.”  Tr. at 5277 

(Hancock).  Speech language pathologist staff also evaluates mealtime seating through their 

training and experience on positioning and alignment.  Tr. at 5278 (Hancock).   

 Although Ms. Crawford alleged that monitoring of physical and nutritional supports was 

general and did not address the efficiency of interventions, Dr. Kastner found that there is 

“abundant evidence in the record of active monitoring of the effectiveness of interventions.  Tr. 

at 4289 (Kastner).  

The food audit contains information such as food temperatures, safety, sanitation, correct 

diet, correct adaptive equipment, and correct consistency of liquids.  Tr. at 5318 (Holbrook).  

Food audit process entails viewing of a variety of mealtimes by the Dietary Department, or 

someone designated by the team.  Information is checked, is audited, at various mealtimes on a 

routine basis.  Tr. at 5318 (Holbrook).  The food audits have been effective.  Corrections are 

made at the time of the audit and then Quality Assurance follows up with a plan of correction 

and formal training.  Tr. at 5318, 5319 (Holbrook).  If the food auditor observes an increase in 

the number of modified diets being served incorrectly, Quality Assurance, the team leader, and 

the residential supervisor are notified.  Tr. at 5319 (Holbrook).  Quality Assurance tracks any 

corrections per the food audits through its plan of correction process.  Tr. at 5319 (Holbrook).  If 

an individual is cited during a food audit for failing to correctly modify a diet, a follow-up audit 

is conducted.  Tr. at 5319 (Holbrook).  Food service audits include the manner in which food is 

served and the positioning of staff feeding an individual.  Tr. at 5393 (Johnson). 
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 CHDC monitors the effectiveness of strategies outlined in an eating plan by using 

functional outcomes and trending of the previous five years.  (Functional outcomes include 

weights, hydration status, choking incidents, and pneumonia incidences.)  Tr. at 5319, 5320 

(Holbrook).  The mealtime monitoring form includes checking for signs of silent aspiration, such 

as coughing, watery eyes, use of adaptive equipment, and meal refusals.  Tr. at 5394 (Johnson).  

Monitoring allows CHDC to follow an individual by their functional outcomes.  Tr. at 5394 

(Johnson).  Staff is monitored on their feeding techniques when the speech pathologist is in the 

unit or during a food audit.  They are also monitored by the dysphagia disorders surveys and the 

mealtime monitoring forms.  Tr. at 5395 (Johnson). The dietician monitored quarterly for 

conduct of the dining room, issues related to food preparation and cleanliness, and food 

consistencies.  The program coordinator monitored the service objectives.  Tr. at 3339, 3340 

(Sheppard).  The monitoring met accepted professional practice.  “It was interdisciplinary, and 

that is certainly good.”  Tr. at 3340 (Sheppard).  The dietician, speech pathologist, and the 

residential program managers monitored the direct care staff with respect to implementation of 

meal plans.  Dr. Sheppard reviewed the evaluations that were done by the speech pathologists 

following choking incidents.  She reviewed monitoring lists and reports from the speech 

pathologists.  Tr. at 3374, 3375 (Sheppard).   

 Float staff receive information on mealtime via in-service training that has been done by 

the supervisors.  It is the supervisors’ responsibility to ensure that any staff assisting with an 

individual has been trained with respect to that individual.  Tr. at 5397 (Johnson).   

 Speech pathologists are present in the units on a routine basis.  They see individuals on 

average 15 times a year.  Tr. at 5395 (Johnson).   “The dietician, the dietary department or a 

speech pathologist working with the dietary department observes every resident monthly.”  Tr. at 
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3339 (Sheppard).  Some with higher risk or with “less stable patterns” were monitored twice a 

month.  Tr. at 3339 (Sheppard).  Monitoring was also conducted upon request by staff. Tr. at 

3339 (Sheppard).  Interim monitoring occurred after episodes of choking or pneumonia.  Tr. at 

3340 (Sheppard).   

 

ADAPTIVE EQUIPMENT 

 CHDC’s inventory and use of adaptive equipment meets accepted professional standards.  

Plaintiff has raised no specific issues with respect to the adaptive equipment which CHDC 

provides to its residents.  Regarding adaptive equipment, Ms. Crawford found that “there was 

really not an overwhelming concern there at all.”  Tr. at 2840 (Crawford).   

[T]hey maintain an inventory of adaptive eating equipment, and 
they participate with other departments in comprehensive team 
assessments or in their version of comprehensive team assessment, 
which is to submit annual reports that refer to nutritional 
management as a part of the report. 

 
Tr. at 3323 (Sheppard). “Departments conduct an annual reevaluation of individuals and perform 

and update checks of individuals using adaptive chairs 12 to 15 times annually.”  Tr. at 3323 

(Sheppard).  Dr Sheppard found that the adaptive equipment was “really quite good.  It was 

certainly accepted professional practice.  It was very good.”  Tr. at 3328 (Sheppard). With 

exception of 2 or 3 isolated instances out of 85, the equipment was provided as prescribed.  Tr. at 

3347 (Sheppard).  The feeding equipment at CHDC includes conventional and specialized 

equipment.  The feeding equipment demonstrated “best practice.”  Tr. at 3347 (Sheppard).   
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COMMUNICATION AND SPEECH THERAPY 

 CHDC provides a variety of communication  devices and supports and provides speech 

therapy and services.  As described below, CHDC meets accepted professional standards in 

delivery of communication and speech therapy services.   CHDC utilizes various communication 

boards, from very simple boards to very sophisticated boards.  Tr. at 3532 (Jinks). The 

communication systems at CHDC enabled individuals to be functional, enabling them to interact 

with the staff providing services to them.  Tr. at 3533 (Jinks).   

 The words included on a communication board are derived from a standard list of words 

and also from staff surveys and conversations with parents/guardians regarding an individual.  

Tr. at 5397 (Johnson).  Approximately 60 generic communication boards are available at various 

CHDC locations.  Health or medical related boards are located in each of the nurse’s stations, 

residences, and at 25 other locations across campus.  Tr. at 5388, 5389 (Johnson).  

 CHDC does not use the picture exchange communication system (PECS).  CHDC 

believes their therapy is “more person centered than product driven.”  They believe their therapy 

is appropriate.  Tr. at 5390 (Johnson).  Staff were familiar with the picture exchange 

communication system (PEC system), but had not implemented it.  Mr. Jinks was unaware of 

any accrediting body which would accredit the PEC system.  The absence of the PEC system is 

not reflective of a departure from any professional standards.  “It’s just one approach that could 

be considered.”  Tr. at 3534, 3535 (Jinks).  There was no training available in the State of 

Arkansas on the PEC system.  Tr. at 3535 (Jinks).  Mr. Jinks recommended the increased use of 

speech output systems.  Such would enhance the program but is not necessary to meet accepted 

professional standards.  Tr. at 3536, 3537 (Jinks). 
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 Residents begin training on communication boards in therapy.  Once they are able to use 

the board in therapy, it is incorporated into their home and school, and they may be further 

evaluated for the use of speech output system.  Such training meets acceptable professional 

standards as determined by Mr. Jinks.  Tr. at 3534 (Jinks). Residents begin training on 

communication boards in therapy.  Once they are able to use the board in therapy, it is 

incorporated into their home and school and they may be further evaluated for the use of speech 

output system.  Such training meets acceptable professional standards.  Tr. at 3534 (Jinks).  

 With respect to staff training and supervision, speech language pathologists refer to Ms. 

Johnson if they need guidance or have any clinical questions.  Tr. at 5444 (Johnson).  Research 

shows that there is little or no empirical data on the clinical outcome of clinical supervision.  

Furthermore, those with many years of experience are in the self-evaluation stage and require 

little or no supervision.  Tr. at 5444 (Johnson). 

 Twenty-one (21) school age residents are non-verbal.  Seven (7) school age residents 

have augmentative communication systems which they are being trained on.  Six (6) of those 

individuals take the devices across campus with them.  Tr. at 5389 (Johnson).  Verbal school age 

residents do not require alternative communication devices, as they are already able to 

communicate.  Tr. at 5389 (Johnson). 

 When a need is made known or when a new resident comes into the facility, 

communication evaluations are completed and the broad spectrum of communication abilities is 

considered.  Then a more in-depth evaluation would be completed for those that have need for 

further use of augmentative communication.  Tr. at 3538, 3539 (Jinks).    School-age residents 

are evaluated within 30 days of admission and then re-evaluated every three (3) years.  Also, 

they can be evaluated at any time at the request of the interdisciplinary team.  Tr. at 5388 
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(Johnson).  All of CHDC’s school age population has received a formal augmentative or 

alternative communication assessment.  Tr. at 5388 (Johnson).  . 

 Mr. Jinks found that CHDC provides effective communication services for individuals 

with severe physical and motor impairments.  Tr. at 3539, 3540 (Jinks).  CHDC provides a wide 

range of communication services and systems.  CHDC covers a broad range of applications of 

communication technology.  Tr. at 3540 (Jinks).  The speech programs at CHDC are clinician 

designed specifically for the individual.  Tr. at 5390 (Johnson).  

 Mr. Jinks observed four residents while on site: A.J., S.B., K.F., and C.M.  Tr. at 3532 

(Jinks).  Mr. Jinks observed a speech language pathology therapy session while on site.  Tr. at 

3531, 3532 (Jinks).  Mr. Jinks observed speech language pathologists interacting with teachers in 

special education settings at CHDC.  Tr. at 3546 (Jinks).  Mr. Jinks noted that the speech 

language pathology evaluation, the recommendations, and the goals were appropriate to the 

individuals.  Tr. at 3535 (Jinks).   

 Mr. Jinks found that it was an appropriate conclusion for CHDC speech pathologists, 

after considering and trying the consultative model, to decide to provide direct therapy.  “[I]t’s 

up to each individual facility or institution to make that type of decision.”  The absence of a 

consultative model does not fall below any professional standard.  Tr. at 3533, 3534 (Jinks). All 

residents, regardless of their age, have access to speech language therapy services.”   Tr. at 5388 

(Johnson).  Twenty nine (of fifty) of the school age children at CHDC receive direct speech 

therapy.  Tr. at 5388 (Johnson).  In public schools, not all of the special education students are 

enrolled in speech therapy.  Tr. at 5388 (Johnson).  CHDC uses traditional speech therapy.  Such 

therapy is used all across the United States and in other countries.  Tr. at 5390, 5391 (Johnson).  

The students on Ms. Johnson’s speech caseload are meeting their objectives.  If students do not 
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meet their objectives, a plan of action is developed to assist them in meeting those objectives.  

Tr. at 5391 (Johnson).   Mr. Jinks also determined that communication issues are being addressed 

through behavioral programs.  Tr. at 3556, 3557, 3561 (Jinks).  Mr. Jinks found that the reports 

specific to communication systems in the medical records met acceptable standards.  Tr. at 3533 

(Jinks).  The speech language pathology sections of the medical charts include an evaluation, and 

annual review and progress notes.  Tr. at 3535, 3536 (Jinks). 

 

OCCUPATIONAL THERAPY (OT) AND PHYSICAL THERAPY (PT) 

 CHDC provides OT and PT services and therapy.  Physical management at CHDC 

includes assessment and monitoring.  Positioning and repositioning plans are individualized and 

have protected individuals from harm.  Staff is trained on OT and PT techniques.  The 

Constitution imposes a duty, pursuant to the exercise of professional judgment, to provide 

services “which maintain the residents’ maximum ability to move, but not a duty to achieve 

some optimal level of performance.”  U.S. v. Commonwealth of Pennsylvania, 902 F. Supp. 565, 

617 (W.D. PA 1995), aff’d U.S. v. Ridge, 96 F.3d 1436 (3d Cir.1996) in accord with Youngberg 

v. Romeo, 457 U.S. 307, 329 (1982).    

[A]n infringement of a mentally retarded resident’s liberty interests 
may occur if a loss in movement results from the Center’s failure 
to provide necessary physical therapy training and/or services, but 
not every instance where there is a loss of movement indicates that 
a constitutional violation has occurred … absent proof that the 
failure to provide training results in the loss of a recognized liberty 
interest (e.g. minimally adequate or reasonable training to ensure 
safety and freedom from undue restraint, as recognized in 
Youngberg), does not implicate constitutional Due Process 
concerns.   
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U.S. v. Commonwealth of Pennsylvania, 902 F. Supp. 565, 617, 618 (W.D. PA 1995), aff’d U.S. 

v. Ridge, 96 F.3d 1436 (3d 1996).  The Plaintiff has provided no evidence to support any claim 

of any harm resulting from CHDC’s physical management programs.  The record reflects no 

evidence of loss of movement, loss of any basic care skills, or medical harm such as untreated or 

preventable decubiti.  To the contrary, Defendants’ expert, Ms. Hackett found the adult and 

school age PT programs to meet accepted professional standards.  The fragility of CHDC 

residents’ skeletal systems as well as the best possible position for their skeletal ability must be 

considered.  As described below, CHDC is exercising professional judgment and is meeting or 

exceeding constitutional standards with respect to physical management.   

     

PHYSICAL THERAPY SERVICES 

 Ms. Hackett found that CHDC residents are receiving appropriate physical therapy 

supports and services.  Tr. at 5290 (Hancock).  The PT services at CHDC enable the residents to 

become more mobile and comfortable.  Tr. at 5290 (Hancock).  Part management of spasticity is 

access to a physician in Little Rock and in Conway.  Tr. at 3456, 3457 (Schmeler).  The physical 

therapy department at CHDC primarily looks at range of motion, posture and mobility.  Tr. at 

3458, 3459 (Schmeler).  The physical therapy department at CHDC conducts individual 

assessments upon admission and then subsequently throughout residency.  Tr. at 5251 

(Hancock).  Physical therapy treatment is based on the assessments and the individual treatment 

needs.  Tr. at 5251 (Hancock).   

 CHDC addresses acute medical needs; provides wheelchair modifications and power 

wheelchair training; wound care; positioning programs; and holds monthly orthotic clinics.  The 

physical therapy department also provides direct therapy services.  Tr. at 5251 (Hancock).  
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Physical therapy treatment and direction are determined through the physical therapy 

assessments.  Assessments include the consideration of orthopedic involvement, muscle tone 

issues, contractures, and measurements.  Tr. at 5255 (Hancock).   

 Direct PT intervention includes PT services that assist an individual in achieving a goal 

and PT staff actively work with the individual.  Indirect PT services pertain to pieces of 

equipment used by individuals.  Tr. at 5257, 5258 (Hancock).  The physical therapist is 

ultimately responsible for each individual’s indirect PT services.  Tr. at 5261 (Hancock).     

 New admissions require more detailed assessments including chart review.  Assessments 

for new admissions that are school-aged require standardized testing.  Tr. at 5255, 5256 

(Hancock).  CHDC utilizes standardized tests for school-age individuals per the IDEA rules.  For 

the general public, such testing guides the reimbursement process.  CHDC does not bill in that 

manner, but uses the testing as guidance for service goals related to mobility or balance 

coordination.  CHDC also uses other forms of standardized tests.  Tr. at 5259 (Hancock).          

 Assessments for new admissions provide a baseline of functional abilities.  Also, devices 

are reviewed for continued use at CHDC.  Tr. at 5256 (Hancock).   

 Those receiving direct intervention PT services receive annual assessments.  Tr. at 5257 

(Hancock).  Those with one piece of adaptive equipment, such as a wheelchair or AFO or gait 

belt, their PT services would be assessed on an annual basis.  Tr. at 5257 (Hancock).  Those not 

receiving direct PT service or without adaptive equipment, are assessed for PT services every 

five years.  Tr. at 5257 (Hancock).  There are minimum PT services outlined for the formal 

assessment process.  PT staff go beyond those services depending on the particular issues 

through other processes.  Tr. at 5258 (Hancock).   The positioning plans are contained in the 

positioning book maintained at each living unit.  Three types of positioning are delineated in the 
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book: time out of the wheelchair; alternate positioning; and individual positioning programs.  

The book contains guidelines and pictures.  Tr. at 5263, 5264 (Hancock).      

 

PHYSICAL MANAGEMENT, POSITIONING, POSITIONING PLANS 

 The occupational therapy department at CHDC primarily looks at upper extremity, 

splinting, helmets, activities of daily living, bathing, dressing, feeding, and adaptive utensils.  Tr. 

at 3459 (Schmeler).  Ms. Crawford did not offer any testimony as to assistive equipment 

technology supports despite her reference to this area in her report.  Dr. Kastner observed: 

But I don't believe she testified at all about Section 2 of her report 
and the issue of assistive technology supports, which I found to 
be quite striking, because this was the area that relates to the 
scope of practice of occupational therapists. I don't 
understand it really. It was probably the only area to which 
she could have reasonably offered an opinion about the standard 
of care. But I don't believe that she did offer that during her 
direct testimony. 
 

Tr. at 4293 (Kastner). 

 Monitoring of treatment plans are performed by OT and PT on a weekly basis or a 

monthly basis.  They make observations and review documentation.  There is a quarterly review 

and then an annual review.  Tr. at 3479 (Schmeler).   Plaintiff’s expert, Ms. Crawford, criticized 

the positioning of several individuals.  However, her criticisms are unfounded by the evidence or 

at best are isolated incidents.  Furthermore, no evidence of harm has been identified by the 

Plaintiff or its experts related to any alleged improper positioning.   

• R.M.K. 

R.M.K. has custom molded wheelchair seating.  He has a day bed for alternative 

positioning.  For OT he receives indirect services, uses soft hand splints, and has a hand 
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washing program. Dr. Schmeler found that his equipment was adequate, needing no 

adjustments.  Tr. at 3461, 3462 (Schmeler).   

• G.H. 

G.H.’s wheelchair was modified to accommodate his preference for leaning.  He had 

been accessed for a power wheelchair.  Dr. Schmeler noted that the wheelchair was 

adequate, meeting his needs.  Tr. at 3462, 3463 (Schmeler).      

• L.E. 

Dr. Schmeler noted that L.E.’s poor posture and poor seating alignment is not the fault of 

CHDC.  Such deformity most likely evolved over 15 or 20 years or so due to lack of intervention 

living at home before he came to CHDC.  Either intervention was not available or the knowledge 

was not available at the time.  Tr. at 3477, 3478 (Schmeler).   

 L.E.  has very severe rotational kyphoscoliosis, “he’s essentially twisted 180 degrees … 

some of the most challenging of situations to deal with.”  He has a customized seating system.  

While placed in bed at night, he has no alternative positioning program.  Such is acceptable 

given his posture.  He receives indirect OT services and is monitored for skin hygiene.  Dr. 

Schmeler found that his physical management and interventions were appropriate.  Tr. at 3464 -

3466 (Schmeler).     

 L.E. was admitted to CHDC in November of 1980.  L.E. is a “very rare example of 

someone that has a severe condition that’s referred to as opisthotonos.”  Tr. at 5274 (Hancock).  

L.E. also has a “rotational component in his condition that - - long-term effects of that condition 

result in scoliosis, pelvic obliquity, hip dislocations, sometimes pressure problems, even 

mandibular malalignment.”  Tr. at 5275 (Hancock).  At the time of admission to CHDC, the 

orthopedic stated that he would be bedridden.  “[A]t the time that he arrived at the facility, he 
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was already in that posture.”  Tr. at 5275 (Hancock).  L.E. was seen three years following his 

admission to CHDC by Dr. Richard McCarthy, a renowned orthopedics specialist in the 

community. Dr. McCarthy found that there were no treatment options available for L.E.’s 

condition.  Tr. at 5276 (Hancock).  Ms. Hackett determined that CHDC has provided L.E. with 

an appropriate seating system. It is like a cart that allows him to be mobile.   

He has no skin breakdown.  He is happy.  He’s able to go to class.  
And he has what I feel like for him a very rounded - - well life. 

 
Tr. at 5276, 5277 (Hancock).     

• K.P. 

K.P. has a history of fractures, severe osteoporosis for which “quite a few interventions” 

were in place.  For OT, she was monitored for a bilateral hand hygiene program.  She had 

a left positioning splint for her hand.  Dr. Schmeler stated: “So my overall conclusion 

here is, there was nothing that stood out as being any kind of departure from accepted 

standards of practice.  They are using precautions to avoid fractures.  Her wheelchair 

appeared to fit her well, and she seemed to be on her appropriate splinting program for 

her left hand.”  Tr. at 3466, 3467 (Schmeler).   

• K.D.B., C.C., G.H., M.J., K.S. 

 Dr. Schmeler also reviewed the physical management of K.D.B., C.C., G.H., S.B., M.J., 

and K.S.  “Overall, the type of population that I looked at tended to be people with pretty severe 

physical and cognitive disabilities that require some pretty significant interventions related to 

seating and mobility and splinting and being able to manage their activities of daily living, so 

transfers, dressing, toileting, eating.  There really wasn’t anything that stood out as being a 

significant departure.”  Tr. at 3468, 3469 (Schmeler).        

• N.K.   
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N.K. is positioned in posterior tilt.  Posterior tilt is a position “like if you were to slide 

forward in your chair and sit on just the back portion of your spine and pelvis, this person 

is fixed in that position.”  Tr. at 5282 (Hancock).   

He is also fixed with an abduction somewhat.  He has a multitude 
of orthopedic concerns that have been addressed over time.  He has 
degenerative joint disease of both hips and he has had right hip 
sublation, which subsequently required surgery.  So he has a 
variety of other health, just medical needs. When he entered into 
the center, his orthopedic considerations were well established at 
the time of his entrance.  He came from a home setting, and his 
orthopedic structure was set.   
 

Tr. at 5282 (Hancock).   Ms. Hancock noted that N.K. has GERD which can be affected by his 

posterior tilt, but he is in the most upright position he can be in.  Tr. at 5283 (Hancock).   

• K.D.B., L.H., K.M., M.M., K.P., G.Y., J.D. 

 Plaintiff’s expert Carly Crawford mentioned K.D.B., L.H., K.M., M.M., K.P., G.Y., and 

J.D. in her expert report.  The first six of those reside in 2 Willow, the unit which houses the 

most fragile women at CHDC.  Their positioning programs do state that these individuals should 

not be out of their wheelchairs for extended periods of time.  It is an accurate statement.  

However, it is a template statement used throughout the Center.  It is difficult to seat these 

women in their chairs.  These women “are the most health-fragile individuals that we have at the 

center, and also severely deformed individuals that have such orthopedic concerns and muscle 

tone concerns that it is difficult to seat them in a chair.”    

… [T]hey have less of a tolerance to being upright and in that chair 
than other individuals.  You would only have to look at their x-rays 
to see how deformed and the severity of the deformity that we’re 
talking about.  So you would find that if they were in their chair 
and then they appeared to be uncomfortable, that they would be 
placed in alternate positioning, and that may not be in their 
wheelchair.  

  
Tr. at 5284-5286 (Hancock).   

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 271 of 383



 272

 Ms. Hancock has never seen any resident in Willow in any type of inappropriate seating.  

Tr. at 5309 (Hancock).  For the individuals, whose plans stated they should spend most of their 

time in their wheelchairs, it was not inappropriate for them to spend time outside of their 

wheelchairs.  Tr. at 5309 (Hancock).  “[I]f you saw the orthopedic consultations on these 

individuals, this wouldn’t even be a question.”  These individuals have significant deformities.  

They are out of their wheelchairs for quality of life and comfort.  “The fact that we could provide 

seating for some of these individuals is just - - is amazing.  It’s amazing they don’t have skin 

breakdown problems, amazing they can even be upright.”  Tr. at 5309, 5310 (Hancock).  They 

have incurred no harm from being outside their wheelchairs.  Tr. at 5310, 5311 (Hancock).   

 A huddle cuddle can be categorized as being similar to a waterbed frame.  Tr. at 2939 

(Crawford).   

• K.P. 

K.P. was on hospice care.  She spent a significant amount of time out of her wheelchair 

due to comfort reasons.  Tr. at 5287 (Hancock).     

 Optimal alignment is in a wheelchair.  Tr. at 5291.  Individuals, such as those residing at 

Willow, have physical conditions that may necessitate them to be out of their wheelchairs more 

frequently.  Tr. at 5292 (Hancock).  While Ms. Hancock agreed that the statement on top of their 

positioning programs stating that their wheelchairs are the optimal position did not apply to 

them, she explained that the reason the statement was there was because it was part of a form 

template used throughout the facility.  Tr. at 5292, 5293 (Hancock). 

 While wanting to see more detail and better pictures, Plaintiff’s expert, Ms. Crawford, 

found no problem with the positioning plans themselves.  Tr. at 2896 (Crawford).  “I think they 

minimally meet the standard.”  Tr. at 2896 (Crawford).  Positioning programs are available in the 
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areas where the individuals live and eat in a notebook.  Tr. at 2939 (Crawford).  The positioning 

programs at CHDC were adequate.  Tr. at 4828 (Hackett).  Individualized positioning plans were 

provided for many individuals.  The importance of using wheelchairs was stressed; and 

individuals were optimally aligned a lot of the time.  Tr. at 4828 (Hackett).  Regarding the 

individuals she observed, Ms. Hackett found the positioning to be “appropriate, generally 

adequate.”  Tr. at 4829 (Hackett).  Positioning programs were out and available when the 

individuals were eating.  “I thought that was also significant.  It’s one thing to have a program 

that’s in a book, but it’s another thing for it to be being used functionally.”  Tr. at 4829 

(Hackett).     

 Individuals may move themselves out of optimal alignment while in their wheelchairs or 

while seated when eating.  Tr. at 2948 (Crawford).  Ms. Crawford did not formally assess any 

individuals as to verify whether or not they were properly aligned or whether or not they had 

sufficient support.  Tr. at 2948 (Crawford).  The determination of proper alignment is a matter of 

professional judgment based on assessment of the individual.  Tr. at 2951, 2952 (Crawford).  Ms. 

Crawford was asked whether it was possible, for example with those who have deformities or 

contractures, that those individuals cannot be placed in as perfect a position that would be 

suggested for them.  She replied that she would not suggest a perfect position for them.  Tr. at 

2954 (Crawford).  Ms. Crawford could not specifically say for any of the individuals she noted 

as having improper positioning that they were harmed as a result of the positioning.  Tr. at 2957 

(Crawford).  

 “Positioning means postural alignment and the supports that maintain that postural 

alignment.”  It is “extremely important” at meals.  Tr. at 3379 (Sheppard).  When asked whether 
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she checked the congruency between the plan and the individual’s alignment during her 

observations, Dr. Sheppard replied: 

Oh, of course I did.  When I would be looking - - if there was 
anything in the mealtime plan that specifically addressed how they 
should be positioned while eating, I would have been looking at 
that.   

 

Tr. at 3380 (Sheppard).  She continued: 

There are standards of positioning that are adhered to in eating.  
Head alignment sometimes, hip alignments, postural alignments, 
and that’s an accepted standard for eating.  And the mealtime plans 
are for the individualized items on top of those general standards.  
And so what I addressed in the other items were the specialized 
needs that were articulated in the individual plans, but I didn’t have 
it here.  It doesn’t mean that they didn’t - - I don’t say they didn’t 
meet, adhere to whatever was in the mealtime plans, but of those 
85 mealtime plans I looked at, there must have been very few that 
had anything to do with seating, is my guess as to the reason for 
me not articulating it here.  What I thought was a more general and 
valid way of doing it was to say that they adhered to the standards. 

 
Tr. at 3382, 3383 (Sheppard).  

 With respect to Plaintiff’s expert’s statements on proximal stability as it relates to 

mobility and function, Dr. Schmeler explained: 

That’s pretty much a theoretical textbook description of seating. 
 
    *    *   * 

Seating is a much more complicated activity than most people 
really understand it.  If you look at our own seated postures, we 
move constantly.  We change our positions throughout the day, 
throughout the hour, depending on what our needs are … But then 
there’s comfort.  Sitting upright is not comfortable … So stability 
and balance sometimes gets trumped you want to be comfortable 
…  So it’s hard to dictate a posture because you really need to 
understand what it is that person needs to do or is trying to do at 
that given time.  You need to know what that person’s range of 
limitations are … It’s something that just has to be looked at a lot 
more carefully than just to say that everybody should be sitting 
upright with their pelvis locked in and their body balanced. 
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Tr. at 3471, 3472 (Schmeler). The ideal position of 90-90 may not be ideal for someone with a 

fixed deformity such as a dislocated hip or severe hamstring contracture.  Tr. at 4819 (Hackett).   

 90/90/90 seating is an anatomical reference.  Tr. at 3472, 3473 (Schmeler).  It is not a current 

standard.  “[Y]ou would never find that standard in the ergonomic literature.”  Tr. at 3473 

(Schmeler).   

 MAT assessments are not always necessary.  Tr. at 3473, 3474 (Schmeler).  The PT and 

PT assistant perform periodic spot checks in the residences, to check on proper positioning and 

make any corrections.  The therapist communicates directly with staff.  Tr. at 4847 (Hackett).  

The PT Department provides continuous in-servicing and training on proper alignment and 

support.  Tr. at 5288 (Hancock).     

 Ms. Crawford’s observations of positioning based on that given moment are not 

necessarily reflective of any equipment being improperly fitted.  Tr. at 4820, 4821 (Hackett).  

Ms. Hackett observed: 

But in most - - in the cases that I saw, the wheelchairs were - - the 
back positions were appropriate.  They accommodated deformities 
appropriately.  I was really actually very pleased with what I saw. 

      
Tr. at 4821 (Hackett).   

 Dr. Kastner noted that “perfect symmetric upright alignment may not always be achieved 

in individuals with they type of disabilities that are encountered at CHDC.”  Tr. at 4276 

(Kastner).  Dr. Kastner explained why this was not the propoeer standard that Ms. Crawford was 

using and he stated: 

But her focus on using proper alignment or symmetric alignment 
as the standard allowed her to simply walk into a room, physically 
scan the room visuallym and identify those individuals who were 
not seated ina perfect or, I’m sorry, in a proper fashion and reach a 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 275 of 383



 276

conclusion quickly that those individuals’ care did not meet the 
standard of care and felt that was quite improper.   
 

Tr. at 4277 (Kastner).  Dr. Crawford’s average length of observation was only 2.1 minutes, 

which is an inadequate amount as to the provision of services.  Tr. at 4277 (Kastner).  

The general standard for repositioning a nonambulatory person who is in bed is every two 

hours.  Tr. at 5306 (Hancock).  The blanks on the positioning documentation do not necessarily 

mean that the repositioning did not take place, it only means the documentation did not take 

place.  Tr. at 5307 (Hancock). Dr. Schmeler was asked if it was a substantial departure from 

generally accepted professional standards if individuals were not repositioned as frequently as 

indicated by their plans.  Dr. Schmeler explained that generally that was true and that staff 

should comply with the plan, but it would depend on a case-by-case specific basis.  Tr. at 3509-

3511 (Schmeler).  The Defendants presented evidence on case-by-case specifics and the reasons 

for the positions and repositioning.  The Plaintiff did not investigate or consider any potential 

reasons for any repositioning that had not occurred per the plan.  In addition, the Plaintiff 

provided no evidence of harm for any alleged lack of repositioning.   

• C.C., T.S., K.S., D.S., D.W., J.R., L.H., K.M., M.M., K.P., G.Y., B.H., M.L., W.R., T.R., 

C.C., H.G., M.G., F.M. 

 Ms. Hackett found the individualized positioning programs of C.C., T.S., K.S., D.S., 

D.W., J.R., L.H., K.M., M.M., K.P., G.Y., B.H., M.L., W.R., T.R., C.C., H.C., M.G., F.M. to be 

appropriate.  CHDC provided alternative positions to adjust wheelchair seating and CHDC 

considered an individual’s need for more than one position.  Tr. at 4815, 4816 (Hackett). 

• J.P.E., J.P.J., D.B., N.K., D.B., C.J., L.E., A.R. 

 Ms. Hackett reviewed 8 residents (J.P.E., J.P.J., D.B., N.K., D.B., C.J., L.E., A.R.) in 

greater detail.  These were individuals alleged by Ms. Crawford to be poorly aligned.  Ms. 
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Hackett explained that when you observe these individuals with neurological impairments, their 

alignment from a visual inspection is often very poor. “[Y]ou really need to look in greater depth 

in terms of what their fixed deformities are.”  Ideal alignment may be impossible.  “[I]f someone 

has a neurological impairment that’s been in place for many, many years, they will have fixed 

deformities like dislocated hips or contractures or scoliosis, where you can’t get them straight.”  

Tr. at 4816, 4817 (Hackett).  Ms. Hackett found the equipment for J.P.E., J.P.J., D.B., N.K., 

D.B., C.J., L.E., A.R. fit them appropriately.  Tr. at 4820 (Hackett).   

• J.P.E. 

J.P.E. was said to be in posterior pelvic tilt by Ms. Crawford.  Posterior pelvis tilt is not 

an ideal postural alignment.  However, J.P.E. has fixed deformities.  Ms. Hackett noted: “He 

only had 75 degrees of hip flexion available, and he had very short hamstrings … So if we 

actually tried to seat him in a neutral pelvic tilt at 90-90, it would have been agonizing.”  Tr. at 

4818, 4819 (Hackett).  J.P.E’s positioning accommodations were appropriate and accommodated 

his deformities.  Tr. at 4820 (Hackett).  J.P.E. had a “foam-in-place back cushion”, a custom 

made accommodation.  Tr. at 4820 (Hackett).  Ms. Hackett asked J.P.E. if he was comfortable 

and he did not report any discomfort.  It is important to get input from those you are evaluating.  

Tr. at 4820 (Hackett).   

• D.B. 

 When Ms. Hackett observed D.B., she was seated properly aligned.  Within 10 or 15 

minutes of her observation, D.B. managed to move to the side which she seemed to enjoy, in a 

less than optimal position.  Staff let her remain in such position because she enjoyed it.  

And then they put her straight again.  And that’s okay. It’s okay to 
let somebody do that for a little while for enjoyment as long as 
they are optimally aligned and appropriately positioned the rest of 
the time. 
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Tr. at 4821, 4822 (Hackett).  D.B. was not in an unsafe situation in any way according to Ms. 

Hackett.  Tr. at 4822, 4823 (Hackett).   

• S.B. 

 Ms. Crawford reported that S.B. should be fed midline to prevent choking.  S.B. has 

athetosis which includes a lot of involuntary movements.  Because of the constant movement, 

she ate in a position where her head was forward and she would turn her head to the side, “which 

created a reflex that would lock her body into a reflex position, and she had a stable moment 

where she could get food in her mouth and have a smooth swallow.”  Ms. Hackett explained: 

But for this particular woman, because of her athetosis, that was 
the only stable position that she could eat in.  When we tried to 
feed her in the appropriate neutral head forward position, she 
started to aspirate. 

 
Tr. at 4823, 4824 (Hackett).  S.B. also communicated, on her communication board, that she 

liked to have her forehead held by her caregiver while eating and that it helped her.   

I just asked if I could just observe her trying to take one bite 
without this extra support.  And she could not release the spoon.  
She bit down on it and had a tonic bite.  So everything that they 
were doing was appropriate. 

 
Tr. at 4824, 4825 (Hackett).  Ms. Hackett found that having S.B. tilted back slightly, 15 degrees, 

while she ate, was optimal for S.B.  Tr. at 4825 (Hackett).  When S.B. is not eating, midline 

positioning is optimal for her.  When she is eating, midline is not optimal for her.  Tr. at 4837 

(Hackett).  

• C.J. 

 Ms. Hackett participated with the physical therapists in a MAT assessment for C.J. and 

for all the others except the one who was having some respiratory issues.  Tr. at 4826, 4827 
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(Hackett).  C.J. had “a severe hamstring contracture on his right side, which caused his pelvis to 

shift in his chair.  And he had a pelvic obliquity.”  He was in “quite a bit of pain” when he was 

put all the way back in his chair.  Tr. at 4826 (Hackett).   So, his positioning was appropriate.  

 As to Crawford’s claim that there was improper positioning at CHDC, Dr. Kastner 
described how the ewvidence does not support her: 

 
Yes, I did. Again, I think decubiti is an excellent 
outcome to study if we want to understand the impact of 
positioning practices. Ms. Crawford talked about the importance 
of positioning and made allegations about improper positioning 
practices at CHDC. The -- and alleged in many specific 
instances that those poor positioning practices would lead to an 
increased risk of decubiti. Well, there is an invitation to a 
study, an invitation to look at the occurrence of decubiti 
across the facility and see if it confirms what would occur if 
care practices were deficient. If positioning practices are 
inappropriate, we should expect an increased risk of decubiti. 
Based upon data, the rate of decubiti is approximately four per 
hundred per year. There are people with multiple decubiti, so 
we would express it as four decubiti per hundred people per 
year, and that's clearly a reasonable benchmark, a reasonable 
outcome rate when you compare decubiti risks at other ICF/MRs 
and data collected by the centers for Medicare and Medicaid 
services at nursing homes. 
 

Tr. 4080, 4081 (Kastner). 

 

DECUBITI 

 Decubiti is not an issue at CHDC.  CHDC prevents decubiti with its positioning program.  

When pressure sores do develop, CHDC provides treatment and management.  The Plaintiff has 

not presented evidence of any harm with respect to decubiti.  

 At Ms. Crawford’s deposition, she did not know the rate of decubiti at a facility such as 

CHDC.  So the rate would not have factored into her opinions in this case.  Tr. at 2920 

(Crawford). Ms. Crawford did not know the national average for facilities similar to CHDC 
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regarding the rate of decubiti.  Tr. at 2920 (Crawford).  The rate of decubiti at CHDC is much 

lower than the benchmards.  Tr. at 4065 (Kastner).  Ms. Crawford did not know that the 

incidence of pressure sores at CHDC is lower that the incidence in the nationwide population in 

long-term care facilities.  Tr. at 2921 (Crawford).  According to Ms. Crawford, the rate of 

decubiti she calculated for CHDC used a denominator of only those at risk and not the entire 

population.  “[P]eople that walk and talk and move around on their own and, you know, they 

would not fall into the category of risk or harm, you wouldn’t expect them to have a pressure 

ulcer.”  Tr. at 2961, 2962 (Crawford).   Ms. Crawford did not know how CMS reports the rate of 

decubiti, that is, whether rates for a nursing home includes the entire population.  Tr. at 2962 

(Crawford).  Ms. Crawford could not provide any specifics but stated that there are sources 

which say that the denominator should be modified for purposes of reporting decubiti.  Tr. at 

2963 (Crawford).  Crawford could not provide any guidance for locating this standard.  Tr. at 

2963 (Crawford).  As a result, Ms. Crawford inappropriately inflated the rate of decubiti at 

CHDC and she had no basis for comparison to other settings to show what rate would be 

reasonably expected. 

 Other than one case where the individual developed decubiti while on a trip with his 

mother, Ms. Crawford did not know whether the individuals with decubiti developed decubiti at 

CHDC or outside the facility.  Tr. at 2920, 2921 (Crawford).  Consequently, she could not tell 

the Court what number of decubiti actually occurred during care rendered at CHDC.  Regarding 

pressure sores, “the national incidence is somewhere between 14 and 18 percent, with a goal of 

trying to get that reduced significantly.”  There is 13 percent incidence across the population at 

CHDC.  Thus, CHDC is less than the national average.  Tr. at 3470, 3471 (Schmeler).  At 

CHDC, the majority of sores were not past stage two.  At stages one and two “there’s a lot of 
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opportunity to resolve the issue.  Stage two is basically superficial redness and maybe some 

superficial skin break.”  Tr. at 3474 (Schmeler).  Stage three is “dermis” and stage four is 

“muscle and bone”.  Tr. at 3474 (Schmeler).     

 The PT Department trains staff on how to avoid decubiti and skin breakdown.  Generally, 

skin breakdown is avoided or reduced through the positioning programs and the seating systems.  

The PT Department developed guidelines on wound care, which provides description and care of 

various types of skin breakdown.  Tr. at 5280 (Hancock).  The PT Department provides direct 

care staff with written instructions and specific verbal communications on how to care for 

decubiti.  Tr. at 5280, 5281 (Hancock). 

 

WHEELCHAIRS 

 CHDC provides customized wheelchairs.  It has its own orthotics shop on campus.  The 

equipment shop was a “best practices model.  That’s really excellent.”  Tr. at 3328 (Sheppard).   

The physical therapy orthotics shop is an on-site workshop.  At the shop, custom seating is 

fabricated for CHDC residents.  The shop also contains an inventory of commercial products.  

Thus, CHDC has the ability to fabricate a wheelchair from scratch or to use commercial items 

“based on the needs of the client.”  Tr. at 3455 (Schmeler).  “I don’t think there’s that many 

people with the expertise or the resources to put together complex seating systems for 

populations like this.”  Dr. Schmeler found the orthotics shop to be “most impressive, almost 

above standard.”  Tr. at 3469 (Schmeler).   

 Ms. Hackett was “quite impressed” with the physical therapy orthotics shop.  Tr. at 4827 

(Hackett).  Sometimes when you order items from a catalogue, by the time you receive the 

equipment, the child has outgrown it.  The materials used by CHDC in their orthotics shop were 
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consistent with what is commercially available.  CHDC ordered items that they did not fabricate 

in their shop.  Tr. at 4827, 4828 (Hackett).  There are five employees at the physical therapy 

orthotics shop who work mainly on the construction and modification of wheelchairs and other 

adaptive devices.  Tr. at 5250 (Hancock).  

 CHDC was able to fabricate items “very rapidly and very specifically for individuals 

there.”  Tr. at 4827 (Hackett).  Fitting for a chair to completion can take as little as a few days; 

longer if special equipment is needed, “but it can be done very quickly.  In other centers you can 

wait months for chairs …”  Tr. at 3323 (Sheppard).  With respect to specialized equipment, the 

management of the equipment, the quick turnaround of repairs, the condition of the equipment 

and its appropriateness was best practice.  Tr. at 3328 (Sheppard).  With respect to CHDC’s 

timeliness of the PT orthotics shop, it is “lightening speed, because I’m used to waiting six to 

nine months in the private sector.  And just also having the ability to modify it on site is very 

beneficial.”  In the community, a supplier may need to be called.  “Sometimes a client [in the 

community] has to stay in bed for two or three days waiting for someone to come and fix their 

wheelchair.”  Tr. at 3476 (Schmeler).  Generally, from the time a PTO work order is placed, to 

the time a new or modified chair is completed, the process takes approximately two to three 

weeks.  Tr. at 5269 (Hancock).  If it is an integrity issue or emergent issue, the chair is completed 

in one to two days.  Tr. at 5269 (Hancock).  In the community, the same process takes four to six 

months.  Tr. at 5271 (Hancock).      

 Referrals to the wheelchair clinic can be made by anyone, such as direct care staff, a 

cottage manager, or a team member.  Tr. at 3455, 3456 (Schmeler).  Wheelchair seating is 

routinely assessed and monitored.  Tr. at 3456 (Schmeler).  CHDC does not use a standardized 
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assessment form for consideration of powered mobility, but they do follow the same fundamental 

criteria.  Tr. at 3503 (Schmeler).  

 Need for a new seating system is identified through observation or a mat assessment.  

Past modifications and considerations are reviewed.  Then a PTO work order is completed or the 

individual will be seen in the seating clinic.  The PTO or seating clinic measurements and 

wheelchair preference is only the initial step to begin the process.  Tr. at 5265 (Hancock).  Once 

the initial information is received via a PTO work order or seating clinic, the orthotic shop makes 

the base frame and supporting structures.  Then, a fitting takes place.  Depending on the 

customization, several fittings may follow.  If the chair is unique, the PT staff would demonstrate 

the various features of the chair to direct care staff.  Tr. at 5265-5268 (Hancock).   

 Tilt in space wheelchairs are used at CHDC.  “Tilt in space wheelchair is essentially the 

ability to change the orientation of the seat and back rest on a chair without changing the seat and 

back rest on a chair.” Such chair promotes well-positioned seating.  Tr. at 3457 (Schmeler).  

Standard manual wheelchairs are also used at CHDC.  Tr. at 3458 (Schmeler).  Tilt in space 

wheelchairs are not designed for a population that self-propels.  Manual wheelchairs are for 

those who self-propel.  Tr. at 3458 (Schmeler).   

 There are eight to ten powered wheelchair users at CHDC.  Tr. at 3458 (Schmeler).  

CHDC considers powered wheelchairs for those who can turn on and off the device safely, are 

able to drive straight, and are able to negotiate fixed obstacles.  Such follows “a generally 

accepted protocol.”  Tr. at 3458 (Schmeler).  Powered wheelchairs are not a necessity for 

achieving acceptable standards within the field of occupational therapy.  Tr. at 3463 (Schmeler).  

Providing consideration for powered mobility is within accepted standards of practice, “to at 

least assess the situation and see if there’s a potential that they can learn.”  Tr. at 3463, 3464 
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(Schmeler).   The PT staff assess for power wheelchairs at any time during the evaluation 

process and by referral or request by other staff.  The PT Department has a trainer power 

wheelchair.  Someone is currently using the power wheelchair training.  Tr. at 5259, 5260 

(Hancock).  Regarding use of power wheelchairs, consideration of seizure activity and 

comprehension of danger must be taken into account.  Tr. at 5260 (Hancock).   Approximately 

ten individuals at CHDC use power chairs as their mode of transportation.  Tr. at 5260 

(Hancock).  Self-propelled wheelchairs provide exercise and use of the individual’s arms.  Power 

wheelchairs do not promote such exercise.  Thus, such loss of mobility must be taken into 

consideration.  Tr. at 5260, 5261 (Hancock).    

 Lap trays are “very commonly used on wheelchairs, for a number of reasons.”  For 

example, they are used as a working surface and for medical purposes (helping the individual 

stay upright).  Tr. at 3478, 3479 (Schmeler).  In the ten cases Dr. Schmeler reviewed, none of the 

individuals with lap trays were using them inappropriately as restraints.  Tr. at 3480, 3481 

(Schmeler).  “Just because someone can’t take their tray off and they don’t have the ability to 

move themselves doesn’t mean that that tray has become a restraint.”  Tr. at 3493.  “[I] didn’t see 

any cases where someone was using a tray but could have been able to self-propel themselves if 

the tray wasn’t there.”  Tr. at 3494 (Schmeler). 

Some wheelchairs of CHDC have padded trays.  A tray serves a variety of purposes as: a 

functional activity surface; an adaptive support where a communication device is mounted; a 

stabilization bar or strap support; sensory support where sensory equipment can be attached; or 

assistance in upright positioning.  Tr. at 5283, 5284 (Hancock).  Lateral pads to wheelchair trays 

provide an alternative to more restrictive supports such as chest straps, shoulder straps, or 

harness type straps.  Tr. at 5284 (Hancock).  There may be a few individuals who have 
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equipment on their wheelchairs which may be considered a restraint.  “But that all passes 

through the appropriate channels before anything is ever done, and it’s very limited.”  The 

purpose would be to limit their hand and leg movement for safety reasons while they are 

transported around campus.  Tr. at 5308, 5309 (Hancock). 

 

ORAL HYGIENE 

 The dental and hygiene services were the best practices model and met accepted 

professional practice.  Tr. at 3327 (Sheppard).  PT and OT participation in the dental services 

and oral hygiene was accepted practice.  Tr. at 3327 (Sheppard).   

 CHDC has one full time dentist and one full time oral hygienist on campus.  Tr. at 3321 

(Sheppard).  Residents are seen quarterly for oral examinations and for planning of any dental 

procedures.  Tr. at 3321.  There is specialized equipment to minimize aspiration that might occur 

during oral examination.  Tr. at 3322.  The specialized dental equipment was best practice.  Tr. at 

3327 (Sheppard).  An oral hygiene progress note is provided for the chart.  Tr. at 3322 

(Sheppard).  Dental hygienists participate in training staff on dental hygiene and in providing 

services as needed and requested by the houses.  Tr. at 3322 (Sheppard).   

    

VI. THE DOJ HAS NOT DEMONSTRATED A VIOLATION OF THE INDIVIDUALS 
WITH DISABILITIES EDUCATION ACT (IDEA) IN THAT THERE HAS NOT 
BEEN A SHOWING THAT CHDC HAS NOT PROVIDED STUDENTS WITH A 
FREE AND APPROPRIATE PUBLIC EDUCATION (FAPE) OR THAT 
STUDENTS AT CHDC ARE NOT RECEIVING THEIR EDUCATION IN THE 
LEAST RESTRICTIVE ENVIRONMENT 

 

At trial the DOJ failed to demonstrate that CHDC is not in compliance with the IDEA, 

the students at CHDC are not provided FAPE, or that they are not receiving services in the least 
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restrictive environment.  Conversely, the State of Arkansas defended the special education 

services offered at CHDC by showing that the special education department at CHDC is 

complaint with the IDEA, is meeting and exceeding generally accepted professional standards, 

and through the IEP process and admissions process, CHDC is also ensuring that students are 

receiving their education in the least restrictive environment.  The Defendants’ education experts 

both testified that CHDC is providing FAPE and that CHDC is in full compliance with the 

IDEA.  They also explained that FAPE can only be determined by evaluating each student 

individually.  The Department of Justice failed to prove that even one (1) child at CHDC was not 

provided a Free and Appropriate Public Education at CHDC or was not receiving services in the 

least restrictive environment.      

The Individuals with Disabilities Education Act (“IDEA”) was created to manage federal 

funds that are allocated to assist the states in educating handicapped children.  To receive federal 

money, a state must provide all handicapped children with “a free appropriate public education” 

often referred to as “FAPE,” 20 U.S.C. §§ 1400(c), 1414(b)(2)(A), 1415, 1416.  A free 

appropriate public education means special education and related services.  Id.  “Special 

education means “specially designed instruction at no cost to parents or guardians, to meet the 

unique needs of a handicapped child, including classroom instruction, instruction in physical 

education, home instruction, and instruction in hospitals and institutions.” § 1401(16).  “Related 

services are defined as transportation, and such developmental, corrective and other supportive 

services … as may be required to assist a handicapped child to benefit from special education.”  

Examples of ‘related services’ identified in the Act are speech pathology and audiology, 

psychological services, physical and occupational therapy, recreation, and medical and 

counseling services.” § 1401(17). 
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  Although it is not the only element of the IDEA, FAPE is the key to deciding whether a 

school district, or in this case an ICF/MR, is in compliance with the Act. The Supreme Court 

analyzed the IDEA and the concept of FAPE in Board of Education v. Rowley, 458 U.S. 176, 

203 (1982).    The IDEA requires participating states to provide, at public expense, instruction 

and support services sufficient “to permit the child to benefit educationally from that 

instruction.” “The IDEA does not impose upon States any greater substantive educational 

standard than would be necessary to make such access meaningful.”  Id. at 192.  In creating the 

IDEA, Congress expressly stated “the process of providing special education and related services 

to handicapped children is not guaranteed to produce any particular outcome.”  S. Rep., at 11, 

U.S. Code Cong. & Admin. News 1975, p. 1435.    

 “The primary safeguard is the obligatory development of an individualized education 

program (“IEP”).” Rowley, 458 U.S. 176, 181.  The IEP compiles information and goals about a 

particular student’s educational progress and must include “statements about the child’s current 

performance, long-term and short-term instructional targets, and objective criteria for measuring 

the student’s advance.” 20 U.S.C. § 1401(19); 34 C.F.R. § 300.346 (1989). 

 Typically, the development of an IEP requires the participation of a team of individuals, 

including the parents, the child’s teacher, designated specialists, and a representative of the LEA. 

20 U.S.C. § 1401(19); 34 C.F.R. § 300.344.  Once developed, an IEP must be reviewed annually 

and revised when necessary. 20 U.S.C. §§ 1414(a)(5), 1413(a)(1), (11); 34 C.F.R. § 300.343(d).   

 The question of whether an IEP is “adequate and appropriate” is a mixed question of fact 

and law.  Lachman v. Illinois State Bd. of Educ., 852 F.2d 290, 293 (7th Cir.), cert. denied, 488 

U.S. 925 (1988); Gregory K. v. Longview School Dist., 811 F.2d 1307, 1310 (9th Cir.1987).  

Like other mixed questions, measuring the adequacy and appropriateness of an IEP requires the 
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court to determine whether certain facts possess, or lack, legal significance in a given case.  In 

short, the court is required to make its judgment, applying “a legal standard to a particular set of 

facts.” TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 450 (1976).  Therefore, the question of 

whether a student’s IEP complies with the IDEA can only be decided on an individual basis after 

the Court has considered whether the facts of an individual case are such that the IEP is 

inappropriate.      

  Defendants and their experts demonstrated and offered proof that FAPE is and has been 

provided at CHDC.  Even though the DOJ’s sole education expert, Dr. Thibadeau, stated many 

times that the educational services at CHDC were not in compliance with the IDEA, she could 

not show even one (1) student for which FAPE was not provided at CHDC or even one (1) 

parent, for that matter, who was dissatisfied with the education their child was receiving at 

CHDC.   

Dr. Thibadeau also made several inaccurate statements to support her conclusions, which 

were not supported by anything other than her cursory review of CHDC and a minimal number 

of educational records, including preliminary notes taken by Arkansas Department of Education 

Surveyors, which were chosen for her review by attorneys working for the Department of 

Justice.    

Defendants’ experts, Dr. Bruce Gale, a child psychologist and IDEA expert as well as 

Derek Nye, a special education instructor, transition specialist, and director of the ARC of 

Cumberland County, New Jersey, both testified that they did independent reviews of the 

education provided to CHDC students.  They also both testified that CHDC is providing FAPE to 

its students and fully complies with the IDEA.  Tr. at 5690 (Gale). 
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D. BOARD OF EDUC. V. ROWLEY, 458 U.S. 176 (1982) 
 

The Supreme Court’s decision in Rowley is the most pertinent law with regard to this 

matter because it focused on two issues: (1) what is meant by the Act's requirement of a “free 

appropriate public education” and (2) what is the role of state and federal courts in exercising the 

review granted by 20 U.S.C. § 1415.  Id. at 186.   Rowley relied upon the legislative history of 

the IDEA to determine whether the IDEA indicated a congressional intent that such education 

meet some additional substantive standard that the States maximize the potential of handicapped 

children.  The Court ultimately decided that the intent of the IDEA was not to “displace the 

primacy of States in the field of education, but only for States to receive funds to assist them in 

extending their educational systems to the handicapped.”  Id. at 208.   

In Rowley, the plaintiff, Amy Rowley, challenged the State of New York because the 

State denied her parent’s request to provide a qualified sign-language interpreter in all of her 

classes.  The District Court found that although the child was advancing in her classes from 

grade to grade, she was not performing as well academically as she would without her handicap 

and, therefore, was not receiving a “free and appropriate public education.”  The Court of 

Appeals affirmed this decision.  The United States Supreme Court disagreed, however stating: 

“noticeably absent from the language of the statute is any substantive standard prescribing the 

level of education to be accorded handicapped children.” Id. at 189.  “Whatever Congress meant 

by an ‘appropriate’ education, it is clear that it did not mean a potential-maximizing education.”  

Id. at 197.   

In its decision, the Supreme Court discussed at length what was meant by the term “free 

appropriate public education” focusing mainly on the term “appropriate.”  In doing so, the 

Supreme Court discussed legislative history of the IDEA, the language of the statute and the two 
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cases which served as the impetus for the creation of the IDEA, Pennsylvania Assn. for Retarded 

Children v. Commonwealth, 334 F. Supp. 1257 (Ed. Pa. 1971) and Mills v. Board of Education 

of District of Columbia, 348 F. Supp. 866 (D.C. 1972).  Rowley at 193.  Both cases held that 

handicapped children must be given access to an adequate, publically funded education, and 

neither case assured that any particular substantive level of education was required.  Id. at 193.  

The Supreme Court found that in the Act, Congress did not use the word “appropriate” as a term 

of art. Id. at 197.  “The term ‘free appropriate public education’ means special education and 

related services which (a) have been provided at public expenses, under public supervision and 

direction, and without charge, (b) meet the standards of the State educational agency, (c) 

included an appropriate preschool, elementary, or secondary school education in the State 

involved, and (d) are provided in conformity with the individualized education program (IEP) 

required under section 1414(a)(5) of this title.” Id. at 188.  These preceding four items are the 

substantive requirements of the IDEA.  Further, the Supreme Court specifically stated “to require 

the furnishing of every special service necessary to maximize each handicapped child’s potential 

is, we think, further than Congress intended to go.”  Id. at 199.  “The District Court and the Court 

of Appeals erred when they held that the Act requires New York to maximize the potential of 

each handicapped child commensurate with the opportunity provided non-handicapped children. 

Desirable as that goal might be it is not the standard that Congress imposed upon States which 

receive funding under the Act.  Rather, Congress sought primarily to identify and evaluate 

handicapped children and to provide them with access to free public education.”  Id at 200.  “We 

therefore conclude that the ‘basic floor of opportunity’ provided by the act consists of access to 

specialized instruction and related services which are individually designed to provide 

educational benefit to the handicapped child.”  Id. at 201.  “Entrusting a child’s education to state 
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and local agencies does not leave the child without protection.”  Id. at 208.  “Congress’ intention 

was not that the Act displace the primacy of States in the field of education, but that States 

receive funds to assist them in extending their educational systems to the handicapped.  

Therefore, once a court determines that the requirements of the Act have been met, questions of 

methodology are for resolution by the States.”  Id. at 208. 

The Supreme Court explained that the IDEA recognizes that federal courts cannot run 

local schools. Local educators deserve the latitude to determine the individualized education 

program most appropriate for each disabled child.  Just as CHDC deserves the latitude, in 

conjunction with the Arkansas Department of Education, to determine what is appropriate for 

each child’s individual education program.  In Rowley, the Supreme Court intended to instruct 

other courts that the IDEA does not deprive these educators of the right to apply their 

professional judgment.  Rather, it establishes a basic floor of opportunity for every handicapped 

child.  States must provide specialized instruction and related services “sufficient to confer some 

educational benefit upon the handicapped child,” but the Act does not require “the furnishing of 

every special service necessary to maximize each handicapped child's potential.”  Id. at 201. 

Ultimately, the Supreme Court made an individual determination of whether Amy 

Rowley was denied a free appropriate public education by evaluating the legislative history of 

the IDEA, the intent of Congress, the express language of the Act and the detailed facts of Amy 

Rowley’s education program.  The Court held that even though she was not afforded a sign 

language interpreter, the overall educational program she was afforded did not fail to comply 

with the substantive requirement of the Act.  The Court also stated that the “lower courts should 
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not have concluded that the Act requires the provision of a sign-language interpreter.” Id. at 

210.4             

E. STUDENTS’ INDIVIDUAL EDUCATION PROGRAMS (IEP) ARE 
INDIVIDUALIZED AND CALL FOR AN APPROPRIATE AMOUNT OF 
TIME IN SPECIAL EDUCATION CLASSES DETERMINED ANNUALLY 
BY THEIR INDIVIDUAL EDUCATION PROGRAM TEAM  

 
Students at CHDC have an IEP meeting annually where the IEP team discusses what is 

needed for each student at CHDC to obtain a meaningful education. Tr. at 2118 (Milum).  The 

minutes of special education class are listed in the IEP.  Tr. at 2382-2383 (Thibadeau). 

  Students’ IEPs are individualized, therefore, an individualized review of each IEP is 

required in order to determine whether FAPE was or was not provided.  Tr. at 5639 (Gale).  As 

part of a student’s school day, and in line with the IDEA, students at CHDC receive special 

education instruction as well as related services as part of their school day.  Tr. at 6449-6450 

(Buck).  Related services are occupation therapy, speech therapy, physical therapy, activities of 

daily living, toileting skills, psychology services, money management and job training.  Tr. at 

6449-6450 (Buck). Students at CHDC receive meaningful free and appropriate education related 

training during the entire day up to 9:00 p.m.  Tr. at 5551 (Gale). 

It is the position of the Arkansas Department of Education that habilitation training and 

activities of daily living are acceptable as part of an educational school day.  Tr. at 3043-3044 

(Harding).  The Arkansas Department of Education does not require students at CHDC to attend 

special education instruction for 6 hours a day.  Tr. at 3041 (Harding).  When a student is placed 

in an ICF/MR, the Arkansas Department of Education has found that their need for medical or 
                                                 
4 This last item is particularly important in that the DOJ has argued that the State is in violation of the IDEA because 
they have not provided a full time sign language interpreter to CHDC student, L.W.  Even though Defendants 
presented testimony that CHDC did provide a sign language interpreter for a number of hours per week to L.W. and 
direct care staff were instructed on the signs that L.W. is familiar with, DOJ still argued at trial that this was not 
sufficient and was a clear violation of the IDEA. Tr. at 6490-6492, 6494-6495, 6529 (Buck).  What is clear is that 
the Supreme Court of the United States disagrees with this argument, ironically the same unsuccessful argument that 
was advanced by Amy Rowley.  
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psychological treatment and intensive training supersedes their need to sit for six hours in a 

classroom.  Tr. at 3041-3042 (Harding).  Under Rowley, “a local educational agency simply 

must show that each IEP is reasonably calculated to confer an educational benefit and to allow 

the student to progress adequately from grade to grade.”  Id. at 204.  The IDEA does not require 

the School District to show that the IEP will confer an educational benefit.  Not only would this 

misstate the standard, but it would constitute an impossible burden to meet. No school can 

guarantee that an IEP will prove successful or that minutes in a classroom are more beneficial 

than related services.  The federal regulations explicitly disclaim the notion that an IEP provides 

a guarantee of any sort. See 34 C.F.R. § 300.350.  “But in seeking to provide such access to 

public education, Congress did not impose upon the States any greater substantive educational 

standard than would be necessary to make such access meaningful.” Rowley at 204.  CHDC 

provides related services to help students improve behavior, communication skills, coping with 

medical conditions and becoming more sufficient so that students can transition back to their 

homes and public schools.  The related services provide the student with ways to manage their 

disabilities which in many cases acted as a barrier for those students in public schools.  CHDC is 

providing its students with a meaningful education by providing its students with special 

education instruction as well as needed related services.   

Each student at CHDC has an IEP in accordance with the IDEA.  The members of the 

IEP team are present to make professional judgments regarding what is best for each individual 

student and what is necessary to make each student’s education meaningful.  Tr. at 5135 (Nye).  

“The Act requires participating States to educate a wide spectrum of handicapped children, from 

the marginally hearing-impaired to the profoundly retarded and palsied. It is clear that the 

benefits obtainable by children at one end of the spectrum will differ dramatically from those 
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obtainable by children at the other end, with infinite variations in between.” Id. at 202.   It is not 

always immediately clear what is best for each student, particularly when a student is diagnosed 

with profound mental retardation, by only completing a cursory review of a student’s educational 

records.  A more detailed review is required which includes a child’s parents, treating 

professionals and special education providers.  These reviews are conducted at the student’s IEP 

meeting where the child’s treating professionals, teachers and the child’s parents or guardian 

discuss the child’s individual situation and agree on how they can make education services 

meaningful for that child.   

 This decision must not be taken away from the State and the child’s parent or guardian.  

The Supreme Court has already stated in the Rowley that it is not the job of the federal courts to 

make such determinations, they are specifically reserved for the States and the appropriate 

education agencies; in this case, the State of Arkansas and the Arkansas Department of 

Education.  It was the DOJ’s burden to show that there are students at CHDC who are not 

benefiting from the accommodations made for them by the facility or that they are not provided 

with an IEP.  The DOJ argued that students will not elevate to regular education because they are 

not provided enough special education services.  However, this misstates the intent of the IDEA 

and the purpose of special education.  “The IDEA does not contemplate that special education is 

like the minor leagues, where success will elevate a student into the major leagues of regular 

education.”  Board of Educ. of Downers Grove Grade School Dist. No. 58 v. Steven L., 898 F. 

Supp. 1252,1262 (N.D. Ill. 1995).  Courts have held that the minutes a student spends in a 

classroom are not a deciding factor of whether FAPE is provided.  “The IDEA, however, does 

not require that every minute of the school day be devoted to these endeavors; each IEP is 

individualized to the needs of each disabled child, some of whom might need more than 180 
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minutes of special education, some of whom might need less.”  Barber v. Bogalusa City School 

Bd.  2001 WL 667829, 6 (E.D.La. 2001).  Barber stated this notion correctly in recognizing that 

determining whether FAPE was provided under the IDEA is an individual inquiry.  The DOJ was 

charged with proving at trial that there were students at CHDC who needed more minutes in a 

classroom and that those students were denied those minutes of special education and, therefore, 

denied FAPE.  In fact, Susan Thibadeau was questioned on what “is enough” in terms of minutes 

that the students spend in a special education classroom and she could not definitively say.  Tr. at 

2195 (Thibadeau).  The reason Ms. Thibadeau could not provide a definitive answer to the 

Court’s question is because this is an inquiry that must be done on a case-by-case basis – student 

by student.  What might be enough time in a special education classroom for one student may be 

not enough for another.  The DOJ has not shown that any amount of minutes for any student at 

CHDC was inappropriate or that the time a student is participating in related services resulted in 

a loss of educational opportunity.   

In an attempt to prove that students at CHDC are not spending an appropriate amount of 

time in special education classes, the DOJ presented an IEP from Sheridan School District, the 

district that a CHDC student attended before admission to CHDC.  However, as Defendants’ 

educational expert, Bruce Gale, pointed out, it is not an appropriate comparison and it then 

became clear that the DOJ was mistaken in its position.  Dr. Gale testified that the IEPs from the 

student’s last placement could not be compared to the student’s IEP at CHDC because the IEPs 

list minutes of special education per week and students at CHDC have more weeks of class than 
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students in Sheridan School District.  Therefore, a yearly average is more appropriate when 

evaluating how many minutes in special education students at CHDC are receiving. 5 

 The Defendants’ educational expert, Dr. Gale, testified that he personally witnessed many 

students practicing functional academics throughout their day.  Tr. at 5692-93 (Gale).  So even if 

a child is not in special education class, they are still learning functional academics such as using 

silverware, communicating and attention skills. 

 That being said, these are all issues of methodology, and as discussed earlier, Rowley 

specified that “questions of methodology are for resolution by the States and Courts lack the 

specialized knowledge and experience necessary to resolve persistent and difficult questions of 

educational policy.”  Rowley at 208.  The minutes that each student spends in special education 

class is something that is determined on a case-by-case basis at CHDC and listed in each 

student’s IEP.  How many minutes each student at CHDC should spend in a special education 

class is a question of educational policy.  Therefore, it is not something that a Court can 
                                                 
5 The DOJ asked defense expert Bruce Gale to comment on the IEP of C.W. when C.W. was enrolled at Sheridan School 
District and to compare the minutes of special education he was receiving to what his receiving now at CHDC.  In response 
to these exhibits, Dr. Gale testified:   
 

“Well, boy, we've got an apple and Bermuda comparison here. You have to do a yearly 
average. So is it 450 per week times a year or 1,250 per week times a typical school year?  
These aren't comparable. I understand the numbers look the same, but you have to 
understand for the total year how many minutes of education are occurring, and I just 
remembered -- I mean, you know, first of all, I mean, I remember C.W. He is the child 
who reported to me that he killed animals and he is the child who can't tell time. And he 
is the child who has verbal skills but talked about messing up, and messing up means 
killing animals and fighting with his brother. And when I looked into more details of that, 
I remember that his emotional behavior is extraordinarily unstable. That's C.W.”   
Tr. at 5772 (Gale).   

 
Some students at CHDC, C.W. in particular, come with severe emotional and behavioral disorders where they require more 
related services than minutes of classroom instruction.  C.W. is a prime example of a student at CHDC who the IEP team and 
parents are working with to resolve these severe difficulties so that he can return to public school.  Interestingly, DOJ did not 
indicate to the Court whether C.W. has made progress since he has been at CHDC, either socially or academically.  DOJ only 
presented the minutes in the classroom and expects this Court to make a cursory decision based on that alone, which would 
not only be past any latitude the Supreme Court gave to lower courts, but would also be a disservice to C.W. and other 
students like him.  It also ignores the fact that a team of professionals together with the parent is making professional 
judgments regarding his education and what is individually best for him.  This is a judgment that should be left to the IEP 
team to make.     
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determine for Arkansas students across the board or at CHDC.  To determine how many minutes 

a particular student should have in a special education classroom would require this Court to 

make a decision for a student that requires specialized knowledge of how many minutes that 

student can tolerate and how many other related services are needed to accommodate the student, 

what issues caused them to leave their home school district and what would be needed for a 

meaningful education for the student.  The Supreme Court has ruled that this is not an 

appropriate decision for a Court to make and it should be left for resolution by the State agencies.   

 

F. THE IDEA DOES NOT REQUIRE A REGULAR EDUCATION TEACHER 
TO ATTEND IEP MEETINGS 

 
 CHDC is not required to have a regular education teacher at every IEP meeting if the 

child is not likely to be participating in regular education classes.  CHDC does not violate IDEA 

procedural safeguards by having a special education teacher attend an IEP, when the student is 

only receiving special education classes.   

Prior to 1997, the IDEA provided that the school district was 
obligated to include the student’s current teacher as a member of 
the IEP team. In 1997, Congress revised the IDEA to require the 
inclusion of ‘at least one regular education teacher of such child (if 
the child is, or may be, participating in the regular education 
environment)’ and ‘at least one special education teacher, or where 
appropriate, at least one special education provider of such child.’  

M.L. v. Federal Way Sch. Dist., 394 F.3d 634, 643 (9th Cir.2004) (quoting 20 U.S.C. § 

1414(d)(1)(B)).  That court found that the school district did not violate the procedural 

safeguards of the IDEA by not including the student’s regular education teacher or even current 

teacher for that upcoming year.  M.L., 394 F.3d 634, 643.  There are two material facts at issue 

here – (1) whether CHDC includes a regular education teacher at the IEP meetings and (2) 

whether the decision not to include a regular education teacher results in the students’ loss of an 
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educational opportunity.  If the exclusion of a regular education teacher did not result in the loss 

of an educational opportunity then there is no violation of the IDEA.  The Defendant developed 

evidence at trial which supported the fact that if a student is participating in any general 

education curriculum, they will not be admitted to CHDC.  The 5 conditions to be admitted to 

CHDC are (1) behavior that could not be managed in the community setting, (2) medical 

conditions that could not be managed in the community setting, (3) any student who was enrolled 

in general education classes could not be admitted to CHDC, (4) student could not be a safety 

risk to the other students at CHDC, and (5) there has to be a peer group for that individual at 

CHDC in order for them to be admitted.  Tr. at 5145-5146 (Nye). 

 The IDEA allows CHDC to include only special education teachers in the IEP process if 

the student is not attending regular education classes and is not likely to attend regular education 

classes. Id.  Current CHDC students do not participate in regular education services and the DOJ 

has produced no evidence that any particular student at CHDC is participating in regular 

education services or is likely to participate in regular education classes, during the course of the 

year following the IEP meeting.  The DOJ cannot show that CHDC failed to comply with the 

IDEA merely because regular education teachers do not participate on IEP teams at CHDC.   The 

DOJ is required to show that there are children at CHDC who otherwise would be participating 

in regular education classes and are not afforded the benefit of a regular education teacher at the 

IEP meeting.   

The permissible exclusion of a regular education teacher at IEP meetings is also 

supported by the interpretive notes to the relevant IDEA regulations, which provide that “[t]he 

regular education teacher who serves as a member of a child’s IEP team should be a teacher who 

is, or may be, responsible for implementing a portion of the IEP, so that the teacher can 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 298 of 383



 299

participate in discussions about how best to teach the child.”  34 C.F.R. PART 300 APPENDIX A, 

# 26.   The students at CHDC cannot participate in general education classes and no portions of 

the students’ IEP’s are implemented by regular education teachers.  The students at CHDC do 

not participate in regular education classes due to the severity of their disabilities, which in many 

cases include serious health and behavior problems.   Some of the children at CHDC were 

moved to CHDC after the child’s school or their parent/guardian determined that it was no 

longer possible for them to attend classes in the public school system. The students at CHDC 

have assessments that indicate that they are not likely to succeed in regular education classes, 

and, therefore, no regular education classes are recommended and no regular education teacher is 

responsible for implementing any portion of the IEPs.  Therefore, according to the interpretive 

notes, no regular education teacher is required to attend IEP meetings at CHDC.     

In M.L. v. Federal Way School Dist., the court held that a harmless error standard should 

be applied in deciding whether or not the absence of the regular education teacher was such that 

the student was denied a FAPE. M.L., 394 F.3d  at 636.  In order for the absence of a regular 

education teacher to be a procedural violation that results in a denial of a FAPE, the absence 

must be such that it results in a loss of educational opportunity or seriously infringes upon the 

right of parental participation in the IEP process.  Id. at 658.  The DOJ has failed to provide the 

Court with any facts to show that any student at CHDC has been deprived of an educational 

opportunity. Further,  

while a regular education teacher must be a member of the IEP 
team if the child is, or may be, participating in the regular 
education environment, the teacher need not (depending on the 
child’s needs and the purpose of the specific IEP team meeting) be 
required to participate in all decisions made as part of the meeting 
or to be present throughout the entire meeting or attend every 
meeting.... The extent to which it would be appropriate for the 
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regular education teacher member of the IEP team to participate in 
IEP team meeting must be decided on a case-by-case basis. 

 34 C.F.R. Part 300 APPENDIX A, # 24.  When the relevant law is applied to the circumstances of 

students at CHDC, it is clear that CHDC has not denied any of its students a free and appropriate 

public education by failing to include a regular education teacher at the IEP meetings.   

 The Defendants proved at trial that each student is evaluated to determine whether it is 

likely that he or she would be able to participate in the regular education environment in the 

upcoming year.  Once that determination is made, CHDC determines whether a regular 

education teacher should be included in the IEP meetings. The law is clear that the determination 

of whether a regular education teacher is included in the IEP meeting should be done on a case-

by-case basis. See e.g. M.L., 394 F.3d 634.   The DOJ and its expert have not done a case-by-

case analysis of even one (1) child at CHDC and has not proven that any child at CHDC is 

participating in regular education without the benefit of the participation of a regular education 

teacher at the IEP meeting, and, therefore, the DOJ has failed to show that any student at CHDC 

has been denied FAPE.   

 Additionally, the recent Arkansas Department of Education monitoring report found no 

deficiencies at CHDC for having only special education teachers at the IEP meetings.  Tr. at 

2396 (Thibadeau).  As stated previously, the IDEA does not require specific standards to be met, 

this is the job of the Arkansas Department of Education.  As long as CHDC is meeting the 

requirements of the State agency as well as meeting the other 3 substantive requirement of the 

IDEA, then they are in compliance with the IDEA and no court action is appropriate.    

Therefore, since the substantive requirements of the IDEA have been met, and the DOJ did not 
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meet their burden in showing any CHDC student who did not receive an educational benefit 

from the education they received there, CHDC is not in violation of the IDEA. 

 

G. THE IDEA DOES NOT REQUIRE A LOCAL EDUCATION AGENCY 
REPRESENTATIVE TO ATTEND IEP MEETINGS AND THE 
DEPARTMENT OF JUSTICE HAS FAILED TO SHOW THAT AN LEA IS 
NOT PRESENT FOR IEP MEETINGS AT CHDC  

 
 As a procedural matter, the IDEA requires states and local education agencies (LEAs) to 

“assure that handicapped children and their parents...are guaranteed procedural safeguards with 

respect to the provision of free appropriate public education.” 20 U.S.C. § 1415(a).   A LEA is a 

local representative who is familiar with the general curriculum, to supervise the course of study 

of special education and have knowledge of the resources of the agency.  Tr. at 5212-13 (Nye).  

An IEP team member can qualify as an LEA if that person can satisfy all three requirements.  Tr. 

at 5212-1523 (Nye).  CHDC consistently invites the local education agency representative to 

each student’s IEP meeting.  Tr. at 5214, 2395 ( Nye, Thibadeau).  The particular LEA invited 

depends on the school district where the child resided immediately before CHDC admission.  

Although the IDEA does not require that an LEA attend each IEP meeting and CHDC has no 

authority to compel the LEA’s attendance, CHDC continues to invite an LEA to each IEP 

meeting.  LEA’s usually affirmatively request that CHDC conduct subsequent IEP meetings 

without their attendance. Tr. at 5214 (Nye).   

 Susan Thibadeau, Derek Nye, Thoronda Smith and Judy Buck all testified that CHDC 

routinely invites an LEA to each IEP meeting held at CHDC.  Tr. at 2157, 2395, 5214 (Smith, 

Thibadeau, Nye).  However, LEA representatives can choose not to attend the IEP meetings even 

if they are invited.  Tr. at 5214 (Nye).  Susan Thibadeau also testified that the ADE monitoring 

report of June 16, 2010 cited no concerns on the issue of LEA representative attending IEP 
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meetings.  Tr. at 2396 (Thibadeau).  Marcia Harding furthered this point when she testified that 

“nothing can be done to compel outside agencies to attend the IEP meeting.”  Tr. at 2992 

(Harding). 

 The IDEA expressly permits members of the IEP team to be excused. 28 U.S.C. § 

1414(d)(1)(C).  Legislative history for this section of IDEA demonstrates Congress’ recognition 

that requiring all IEP team members to attend all meetings concerning a disabled child may be 

unnecessary and onerous in some circumstances. See H. Rep. No. 108-77, at 110 (2003) (noting 

that the 1997 amendments to the IDEA “allow local educational agencies to better utilize their 

personnel who are not needed for a particular meeting”).  Legislative history reflects a similar 

intent to streamline the “manifestation determinations review” (“MDR process”), as the statute 

was amended in 1997 to require only “relevant” members of the IEP team to make manifestation 

determinations, as opposed to the entire IEP team.  Id. at 116-20.  If the LEA believes certain 

statutorily-required IEP team members are not essential to the MDR process, those persons may 

be excused.   

Once the IEP is completed, CHDC sends the LEA a full copy of the student’s IEP for the 

LEA’s review, along with a letter requesting that the LEA contact CHDC if the LEA has any 

questions or comments Tr. at 5214 (Nye).  As to students at CHDC, LEA’s do not provide access 

to the general curriculum, make no formal referral for educational services at CHDC, and bear 

no financial responsibility for the educational costs of the students at CHDC Tr.at 2395 

(Thibadeau).  CHDC has had many LEA’s attend the administrative staffing IEP meetings either 

in person or by teleconference Tr. at 2157 (Smith).  At trial, CHDC produced examples of letters 

sent to the LEA’s notifying them of each IEP meeting for children in that LEA’s district Tr. at 

6476 (Buck); Def. Ex. 472.   
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 CHDC has complied with the IDEA on this issue by inviting the appropriate LEA to each 

IEP meeting.  CHDC furthers its compliance with the IDEA by sending a copy of each student’s 

IEP to the LEA for its review.  CHDC has complied fully with this provision of the IDEA and 

the Arkansas Department of Education is satisfied with CHDC’s efforts to invite LEA’s to the 

IEP meetings.  In short, LEA’s are not required to attend, and CHDC, ADE or DOJ cannot 

legally compel them to attend.  Also, the fact that they have not attended, is not a violation of the 

IDEA and does not mean that CHDC is not providing students with FAPE.  Whether an LEA 

attends the meeting or not, the topic of least restrictive environment is still routinely discussed at 

each IEP meeting Tr. at 5216 (Hancock).  Therefore, no child at CHDC has been denied FAPE 

or denied any rights afforded them by the IDEA just because an LEA is not in attendance at their 

IEP meeting.   

 
H. CHDC REQUESTS THE ATTENDANCE OF OUTSIDE AGENCIES AT 

IEP MEETINGS AND PARENTS/GUARDIANS HAVE THE RIGHT TO 
EXCLUDE THOSE AGENCY REPRESENTATIVES FROM IEP 
MEETINGS 

 
Beginning at age sixteen (16), the IDEA requires that a student’s IEP include a statement 

of needed transition services. 20 U.S.C. § 1414(d)(1)(A)(vii)(II).  Transition services are based 

on a student’s needs and interests and “promote movement from school to post-school activities, 

including ... vocational training, integrated employment ... continuing and adult education, adult 

services, independent living or community participation.” 34 CFR § 300.43 (a).  They may 

include “instruction, related services, community experiences, the development of employment 

and other post-school adult living objectives, and, when appropriate, acquisition of daily living 

skills and functional vocational evaluation.” 20 U.S.C. § 1401(30).  See also Tammy S. v. 

Reedsburg School Dist., 302 F.Supp. 2d 959, 976 (W.D.Wis. 2003).   
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 “To the extent appropriate, with the consent of the parents or a child who has reached the 

age of majority ... the public agency must invite a representative of any participating agency that 

is likely to be responsible for providing or paying for transition services.” 34 C.F.R. § 

300.321(b)(3) (emphasis added).  As the law requires, students’ parents’ or guardians’ consent is 

required before CHDC can invite outside agencies to the student’s IEP meeting.   

 The material fact at issue with this requirement is whether the parent consents to CHDC 

inviting an outside agency to participate in the IEP meeting to provide transition services.   

CHDC obtains permission from a student’s parent or guardian before inviting any outside agency 

to an IEP meeting, including agency representatives who may be able to provide transition 

services.  Tr. at 3038 (Harding).  For each student reaching the age of sixteen (16), CHDC 

routinely requests that the student’s parent or guardian give permission to invite an agency 

representative to provide the student with transition services. If the parent or guardian consents, 

an agency representative is invited to discuss transition services. Tr. at 2992, 2397 (Harding, 

Thibadeau).     

 The DOJ has offered no evidence to support its conclusion that Defendants are not 

complying with this provision.  CHDC special education staff routinely attempt to obtain 

parent/guardian consent by sending the parent/guardian a form entitled “Permission for Consent 

Prior to Inviting Agencies Related to Transition” prior to each IEP meeting.  Tr. at 6476 (Buck).  

That document identifies numerous agencies that might be helpful in planning transition 

strategies and activities for a CHDC student.  The “Permission for Consent Prior to Inviting 

Agencies Related to Transition” describes the agency to provide transition services to the 

parent/guardian and requests permission of the parent/guardian to invite the listed agencies.  

After CHDC sends the request forms to the parent/guardian, the parent/guardian is asked to fill 
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out the form and agree to allow an outside agency to attend the IEP meeting to assist the student 

with any transition services that may be relevant.  Many times, the parent/guardian chooses not 

to allow an outside agency to attend the IEP meeting, which is his/her right to do.  Tr. at 6476 

(Buck).  CHDC is complying with the procedural requirements of the IDEA by requesting 

parents’/guardians’ permission to include an outside agency representative to assist with 

transition services.  This documentation and the corresponding testimony make clear that CHDC 

is complying with the IDEA, and at the very least, show that the DOJ has not met its burden of 

showing that CHDC is not in compliance with the IDEA.   

 

I. DEPARTMENT OF JUSTICE HAS NOT SHOWN THAT CHDC HAS 
NOT PROVIDED APPROPRIATE TRANSITION SERVICES FOR ITS 
STUDENTS 

 
 The IDEA defines “transition services” as “a coordinated set of activities for a student 

with a disability that (a) is designed within an outcome-oriented process, which promotes 

movement from school to post-school activities, including post-secondary education, vocational 

training, integrated employment (included supported employment), continuing and adult 

education, adult services, independent living, or community participation; (b) is based upon the 

individual student's needs, taking into account the student's preferences and interests; and (c) 

includes instruction, related services, community experiences, the development of employment 

and other post-school adult living objectives, and, when appropriate, acquisition of daily living 

skills and functional vocational evaluation.” 20 U.S.C. § 1401(30).   

“It is important to distinguish between the statement of transition services in the IEP and the 

provision of transition services.” Urban by Urban v. Jefferson County School Dist., 89 F.3d 720, 
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726 (Colo.,1996).6  Technical deviations from the requirements of section 1401(a)(20), such as 

the failure to include a statement of transition services, do not render an IEP entirely invalid, and 

to hold otherwise would “exalt form over substance.” Doe v. Defendant I, 898 F.2d 1186, 1190 

(6th Cir.1990); See also Thomas v. Cincinnati Bd. of Educ., 918 F.2d 618, 625 (6th Cir.1990) 

(stating that defendant's failure to provide parent with written notice of new IEP meeting was 

error of “technical noncompliance which did not result in any substantial deprivation”); Burke 

County Bd. of Educ. v. Denton, 895 F.2d 973, 982 (4th Cir.1990) (refusing to award 

compensatory education when “the procedural faults committed by the Board ... did not cause 

[the child] to lose any educational opportunity”). 

  “The ‘benefit’ conferred by the [IDEA] and interpreted by Rowley must be more than de 

minimis.” Polk v. Central Susquehanna Intermediate Unit 16, 853 F.2d 171, 182 (3d Cir.1988), 

cert. denied, 488 U.S. 1030, 109 S.Ct. 838, 102 L.Ed.2d 970 (1989); see also Johnson v. 

Independent Sch. Dist. No. 4, 921 F.2d 1022, 1025-26 (10th Cir.1990) (“[T]he ‘appropriate’ 

education required by the Act is not one which is guaranteed to maximize the child's potential.”), 

cert. denied, 500 U.S. 905, 111 S.Ct. 1685, 114 L.Ed.2d 79 (1991).  

                                                 
6 In Urban by Urban v. Jefferson County School Dist., 89 F.3d 720, 726 (Colo. 1996), the Court reviewed this same 
issue for a student whose IEP lacked any explicit statement of transition services.  The student’s IEP also failed to 
designate a specific outcome for the student once he turned 21 and it did not contain a specific set of activities for 
meeting that outcome.  The issue that the court considered was whether the student was denied an appropriate 
education due to the IEP’s lack of any statement regarding transition services. The Court stated “This deficiency, 
however, did not amount to a denial of an appropriate education.  Although the IEP did not contain a specific 
statement of transition services, Gregory was not denied such services.  The IEP contained language which 
addressed Gregory’s transitional needs, such as community awareness, daily living skills, and the ability to pay for 
purchases.  In addition, these services were focused on teaching Gregory to generalize and transfer skills from one 
environment to another.”  “Gregory’s IEP was reasonably calculated to enable him to receive benefits.  In the 
context of a severely disabled child such as Gregory, the benefit conferred by the IDEA and interpreted by Rowley 
must be more than de minimis.” Id at. 727.  Again it is clear that Courts need to do an individual inquiry to be able 
to determine whether a student is denied FAPE.   
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 Even in instances where a student does not have an explicit statement of transition 

services, the Courts have held that this is not enough to hold that the school district was not 

complying with the IDEA.  At CHDC, once a student turns 16 years old, their IEP contains an 

“Individual Transition Plan.”  Tr. at 6476 (Buck).  The State is in complete compliance with the 

IDEA with regard to transition services.   The evidence is clear that CHDC students’ IEPs 

conform to the requirements of the IDEA by explicit inclusion of transition services.  Also, the 

evidence supports that CHDC sends parents a list of outside transition services who could attend 

the IEP to assist with transition services if the parent chose to have them present.  Ms. Thibadeau 

testified that she evaluated forms that were sent from CHDC to parents and guardians asking 

them for permission to invite transition specialists to the IEP meeting.  Tr. at 2300 (Thibadeau).  

Defense witness, Judy Buck, a CHDC Special Education Supervisor, reinforced this point by 

identifying Defense Exhibit 472 as an example of the document that is sent to parents of students 

16 years or older at CHDC regarding transition service providers who are willing to attend the 

student’s IEP.  Judy Buck also testified that a transition plan is always in place within the 

student’s IEP by the time the student turns 16. Tr. at 6476 (Buck).  Thoronda Smith also testified 

that Transition services are provided at CHDC to help the individuals to learn words or 

techniques, performing out in the community or to living in a community, functional safety 

signs, cooking, cleaning, washing and drying clothes.  She also testified that she is involved by 

administering the life centered career assessment test which she uses to develop a student’s 

transition goals and objectives.  Tr. at 2168 (Smith). 

The IEPs that were entered into evidence are further proof of CHDC’s efforts to provide 

students with transition services.   As further evidence of this, the DOJ could not present even 

one (1) student who did not have a transition plan.  Instead they resorted to picking at various 
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minute details regarding whether the transition plans took into account the student’s interests.  In 

fact, Ms. Thibadeau testified about a transition plan that in her opinion was deficient because it 

failed to take the student’s interests into consideration. Tr. at 2354-55 (Thibadeau).  Defense 

witness Judy Buck, however, testified that CHDC uses the Life Centered Career Education 

Assessment, a professionally accepted tool in the field of education, which assesses the student 

for a vocation.7  Tr. at 6464 (Buck).  Interestingly, Susan Thibadeau did not evaluate that 

student’s Life Centered Career Assessment to see how that assessment aided CHDC in their 

inclusion of certain vocations in which to train that particular student.   Thibadeau also did not 

indicate in her testimony or in her expert report that she discussed this transition plan with the 

student’s guardian or with the student.  So it should be assumed that this is the vocation that the 

student actually chose for themselves through the assessment tool.   

 Nevertheless, the evidence supports that each student at CHDC has an IEP that is 

reasonably calculated to enable the students to receive educational benefits and transition 

services, and that transition plans are present and functional for each CHDC student 16 or older.  

And as case law dictates, it is not whether the IEP explicitly states transition services, but rather, 

the test is whether the IEP contains language that addresses the student’s transitional needs.  

Therefore, the record supports the proposition that not only do CHDC students have IEPs which 

address transitional needs, but they are also receiving assessments specific to what the student 

wants as a vocation.  Once the assessment is complete, the student is provided with a complete 

transition plan.  This is just one example of how CHDC complies with the IDEA and succeeds in 
                                                 
7 Judy Buck described the Life Centered Education Assessment stating “It has different jobs in it. And it has 
pictures of all the jobs, so you can use it with someone whether they are verbal or not. And it will have like three 
pictures together. And it may have gardening and car maintenance and someone working in a restaurant. And they 
mark which picture as they go through. Then at the end, it's analyzed by a data sheet. And it shows --you add all 
their scores up of which pictures they mark. The pictures fit into different categories. And the majority, you know, 
that they have marked in a certain area will tell you what their interests are. It will show whether they are into like 
gardening and plants and that or if they are into automotive or if they are into public service.” Tr. at 6464 (Buck). 
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providing their students with not only FAPE, but also the most comprehensive education 

possible.    

J. STUDENTS AT CHDC ARE NOT REQUIRED TO HAVE STATEWIDE 
ASSESSMENTS 

 
 CHDC special education staff do not perform Statewide Assessments because CHDC is 

exempt from the No Child Left Behind (“NCLB”) requirements.  NCLB does not apply to 

ICF/MR 24-hour care and supervised living residential facilities.  

 The Elementary and Secondary Education Act (“ESEA”) permits states to voluntarily 

participate in a federal-state partnership in the area of public education.  In return for federal 

money, participating states agree to comply with federal requirements that are designed to 

enhance the quality of elementary and secondary education and to further academic achievement.  

20 U.S.C. § 6301, et. seq.   The NCLB Act amended ESEA to “ensure that all children have a 

fair, equal and significant opportunity to obtain a high-quality education and reach, at a 

minimum, proficiency on challenging state academic achievement standards and state academic 

assessments.” Id.   As a means of holding states accountable for the federal funding they receive, 

NCLB requires states to make annual assessments of all public school students and to use the 

results of these assessments in determining whether schools and districts have made adequate 

yearly progress toward the NCLB’s overriding goal of academic proficiency for all students.   

 Defendants do not challenge the aim of the NCLB, however, Defendants do challenge the 

DOJ’s assertion that the students at CHDC are required to participate in statewide assessments.   

CHDC is exempt from NCLB because CHDC does not exist for the primary purpose of 

obtaining an education.  It is not an elementary or secondary school as defined by Arkansas law.   

While CHDC must offer education services to children who are school-aged, CHDC is not 

designated under state law as a school or school district.  Therefore, CHDC is not subject to 
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NCLB standards for core academic subject area instruction nor is it required to have the school-

aged children at CHDC participate in statewide benchmark testing programs.  

 The ADE is in regular contact with CHDC education administrators. In fact, in August of 

2009, the ADE specifically communicated to CHDC that CHDC is exempt from the required 

assessments of NCLB because CHDC is a 24-hour residential care facility. 8  Tr. at 3048 

(Harding).     

 Additionally, there is no correlation between a special education student being assessed, 

and a special education student participating in the general education curriculum.  All CHDC 

students access the Arkansas Framework General Education Curriculum through the 

development and instruction of their formal IEP goals and objectives. CHDC students are 

assessed regularly for educational progress.  The ADE June 16, 2010 report, which noted no 

concerns with this issue, is further support for this conclusion.  

 
K. CHDC STUDENTS ARE RECEIVING AN EDUCATION IN THE LEAST 

RESTRICTIVE ENVIRONMENT 
 
The Supreme Court requires lower courts to engage in an analysis of whether a student’s IEP 

satisfies the substantive standards of the IDEA.  The Court in Rowley noted that the IDEA 

                                                 
8 Marcia Harding explained why CHDC is exempt when she testified at trial.   

“In the beginning, when our state plan was developed for consistency with No Child Left 
Behind, it was indicated and accepted by the U.S. Department of Education peer review 
that since they were not elementary and secondary schools, that they would not be 
necessary to include them, that NCLB applied only to secondary and elementary public 
schools. So at the time we were under that impression and, therefore, the rules 
promulgated by the Department of Education excluded these types of nonpublic school 
settings, nontraditional programs. They had programs of education, but they were not 
public schools. And so at the time, we thought we were doing what we -- what was 
approved and appropriate. We have since begun to move in the direction – beginning this 
year, we are including our incarcerated students. And so the movement now is toward 
looking at how to best involve and engage these other students, but we were not found to 
be out of compliance for not having had them in there before because these are not 
defined to be elementary and secondary schools.”   
Tr. at 3048 (Harding).   

Therefore, they were not included in the statewide testing program. 
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“requires participating States to educate handicapped children with non-handicapped children 

whenever possible.” Rowley, 458 U.S. at 202.  

 Title 20 U.S.C. § 1412(5)(a) requires that participating States establish “procedures to 

assure that to maximum extent appropriate, handicapped children, including children in public or 

private institutions or other care facilities, are educated with children who are not handicapped, 

and that special classes, separate schooling or other removal of handicapped children from the 

regular education environment occurs only when the nature or severity of the handicap is such 

that the education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.” 20 U.S.C. § 1412(5)(a). 

 “Correctly understood, the correlative requirements of educational benefit and least 

restrictive environment operate in tandem to create a continuum of educational possibilities.” 

Rowley, 458 U.S. at 181.  “To determine a particular child’s place on this continuum, the 

desirability of mainstreaming must be weighed in concert with the Act’s mandate for educational 

improvement.” Lachman, 852 F.2d at 296.  “Assaying an appropriate educational plan, therefore, 

requires a balancing of the marginal benefits to be gained or lost on both sides of the maximum 

benefit/least restrictive fulcrum. Neither side is automatically entitled to extra ballast.”  Roland 

M. v. Concord School Committee, 910 F.2d 983, 993 (1st Cir.1990). 

The IDEA's implementing regulations provide that disabled children are to be educated in the 

least restrictive environment (“LRE”). 34 C.F.R. § 300.550(b)(1). Therefore, a school district 

must provide that instruction in the least restrictive environment, which means the disabled 

student is to be educated with nondisabled students to the “maximum extent appropriate.” Pachl 

v. Seagren, 453 F.3d 1064, 1067 (8th Cir.2006) ( citing 20 U.S.C. § 1412(a)(5)).  Consequently, 

“a disabled student should be separated from his peers only if the services that make segregated 
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placement superior cannot ‘be feasibly provided in a nonsegregated setting.’ “ Id. (quoting 

Roncker v. Walter, 700 F.2d 1058, 1063 (6th Cir.1983)); see also T.F. v. Special Sch. Dist. of St. 

Louis County, 449 F.3d 816, 820 (8th Cir. 2006) (noting IDEA reflects a “strong preference” 

that disabled children attend regular classes with nondisabled children and a presumption in 

favor of public school placement). 

 The Eighth Circuit explains that the mainstreaming requirement “is inapplicable where 

education in a mainstream environment ‘cannot be achieved satisfactorily.’” Pachl, 453 F.3d at 

1068.  Segregating a child from the mainstream setting is allowed when “ ‘the handicapped child 

would not benefit from mainstreaming’ when ‘any marginal benefits received from 

mainstreaming are far outweighed by the benefits gained from services which could not feasibly 

be provided in the non-segregated setting,’ and when ‘the handicapped child is a disruptive force 

in the non-segregated setting.’ ” Id. (quoting Roncker, 700 F.2d at 1063). 

 Typically the students at CHDC are placed there because placement in a regular 

education setting was unsuccessful due to the student’s disability, and exacerbated by medical or 

behavior difficulties. Tr. at 5147 (Nye).  Once a student is able to benefit from mainstream 

educational services, CHDC transitions the student into a mainstream setting. Tr. at 5150 (Nye).  

CHDC assesses each child individually as to whether it is feasible for him or her to receive 

education in a general education setting.  Tr. at 5216 (Nye).  At trial, the DOJ implied that 

because some students at CHDC came from a mainstreamed education setting before, those 

students should be in a mainstreamed education setting now.  However, Defendant’s expert, 

Derek Nye, testified to precisely this type of misperception.  Mr. Nye testified that, in studying 

the students at CHDC, there are no students at CHDC now that came from the general 

curriculum.  Tr. at 5143 (Nye).   About half of the students came from a residential setting where 
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they received services in their home.  The other half of students at CHDC came from completely 

self-contained classrooms with no interaction with non-disabled peers.  Tr. at 5143 (Nye).  Most 

of the students at CHDC came from residential settings or self-contained classrooms where they 

had little to no contact with non-disabled peers.  Tr. at 5143 (Nye).  This material fact flatly 

contradicts the DOJ’s representation that most students at CHDC moved to an educational 

environment that is much more restrictive than their prior placement. 

 Defendants’ educational expert, Dr. Gale, testified to the concept of least restrictive 

environment by stating:  

So it's not in any way and should never be a thought 
that just because there's a community environment, that's 
automatically less restrictive. You really have to have a good 
understanding of the integrative nature of what CHDC is and look 
at planned, careful transitions.   

Tr. at 5771 (Gale).  Contrary to the DOJ’s assertions at trial, Dr. Gale testified that he found no 

evidence of any provider that could meet the needs of any CHDC student. Tr. at 5757 (Gale).  

DOJ’s assertions show a complete disregard for the welfare of the CHDC residents, while 

completely ignoring the actual needs, progress, safety, and reduction in the level of 

restrictiveness being provided to these CHDC students.  

 Additionally, students at CHDC have constant contact with their non-disabled peers 

through the CHDC volunteer program in which school-aged children volunteer in CHDC 

classrooms and interact with the students at CHDC.  Tr. at 5232 (Nye).  The children who 

volunteer help with classroom activities, physical activities, games, and other social outings 

involving CHDC students. Tr. at 5232 (Nye). 

  During trial, the DOJ attempted to mischaracterize the intent of the IDEA by implying 

that the Act requires students to regularly interact with their non-disabled peers.  The IDEA does 
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not require that disabled students interact with non-disabled peers. The IDEA only requires that 

students receive a free and appropriate public education in the least restrictive environment. 20 

U.S.C. § 1400 et seq.  Students at CHDC are assessed by the IEP team annually to ensure that 

they are receiving services in the least restrictive setting for their needs.  Tr. at 5151-52 (Nye).  

IEP teams have determined that CHDC is currently the least restrictive environment for the 

students served at the facility, and each student is receiving a free appropriate public education in 

that setting.  Furthermore, parents of CHDC students wish for their children to stay at CHDC for 

the educational opportunities that they receive there.  Tr. at 3270 (Catron).   Defense witnesses, 

Melissa Catron, a registered nurse, and Michael Black, a federal employee, are parents of CHDC 

students.  Both of these parents testified that their children R.C. and H.B, respectively, were in 

public schools before coming to CHDC and both of their children have made notable progress 

since their admission to CHDC. Tr. at 3262, 6833 (Catron, Black).   Melissa Catron testified that 

her son R.C. was having serious behavior issues at the public school which included injuring 

other students.9  Tr. at 3263 (Catron).  CHDC makes an assessment for R.C. every year on 

whether it is appropriate to transition him back into a public school.  Tr. at 3271 (Catron).  This 

decision is made by the team which includes Ms. Catron and a transition specialist.  Tr. at 3271 

(Catron).  Melissa Catron testified that she attends R.C.’s IEP meetings annually and grants 

permission to CHDC to invite a transition specialist to attend the IEP.  Tr. at. 3271 (Catron). 

 The Court heard testimony from Judy Buck, an education supervisor and Instructor II at 

CHDC, who attested to the fact that each year students are assessed for transition and that it is a 

                                                 
9 The following is an excerpt from testimony given by Melissa Catron regarding her son, R.C., and the reasons why 
a public school setting is not appropriate for her son.  “At about age eight, he started becoming violent towards other 
children, other -- towards the teachers and the aides. And when he would have issues like that, they, basically, for 
the safety of the other children, of course, they would suspend him. I would have to come home from work and take 
care of him three and four days at a time, which made it very close to losing my job because of it.”  Tr. at 3263 
(Catron). 
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goal at CHDC to transition students back into public schools whenever appropriate.   Tr. at 6465 

(Buck).  Ms. Buck also testified that CHDC holds MAPS meetings when the team determines 

that the student is ready to transition back to public school.  According to Ms. Buck, a MAPS 

meeting can be called at any time and by anyone, including the parent or even an outside agency.  

Tr. at 6479-80 (Buck), Def. Ex. 465.  Marcia Harding also commented on the issue of least 

restrictive environment in stating that she would be exceeding her authority to step in to move a 

child to a less restrictive environment because she is not part of the IEP team.  Tr. at 3059 

(Harding).   If the IEP team and the parent are in agreement on the least restrictive environment, 

then Ms. Harding cannot substitute her own opinion for that individual student.  She also can not 

pre-determine what the IEP team outcome has to be or use sanctions to substitute her views for 

the team’s decision.  Tr. at 3059 (Harding).   Also worth noting, the Arkansas Department of 

Education did not find any deficiencies in the area of least restrictive environment.  Tr. at 2399 

(Thibadeau). 

 CHDC is evaluating its students annually to determine whether they are in the least 

restrictive environment.  Among its efforts, CHDC holds annual IEP meetings which include the 

parent and the students’ teachers and other professionals as well as a transition specialist if 

permission is granted for them to attend.  CHDC also facilitates Multiple Agency Planning 

(MAPS) meetings if a student is determined by the team to be ready for transition or if someone 

feels that the student could benefit from more transition services by multiple agencies.  CHDC 

does regular evaluations for students, always with the goal of moving them back into the public 

schools.  CHDC is in full compliance with the least restrictive environment requirement of the 

IDEA and is in full compliance with ADE rules and regulations for ensuring that its students are 

receiving their education in the least restrictive environment.   

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 315 of 383



 316

 

L. CHDC IS IN FULL COMPLIANCE AND IS FULLY COOPERATING 
WITH THE ARKANSAS DEPARTMENT OF EDUCATION AND THE 
MONITORING REPORT REQUIREMENTS  

 
 The Arkansas Department of Education (“ADE”) conducts monitoring of school districts 

all over the state of Arkansas.  Tr. 3036-38 (Harding).  The purpose of the survey is to improve 

the quality of services that the school is providing and ensure that they are complying with the 

IDEA.  Tr. at 5579 (Gale).   

 In an effort to produce evidentiary support that does not exist at CHDC, the DOJ 

mischaracterized the recent ADE monitoring of CHDC.  In an attempt to do so, The DOJ called 

Marcia Harding, the ADE Associate Director, to testify to the recent ADE monitoring of CHDC.  

However, Ms. Harding testified that in her experience there have been instances where a school 

district did not comply with the IDEA and it did not result in a denial of FAPE.  Tr. at 3014 

(Harding).  She also testified that the presence of a technical violation of some sort does not 

equate to students being denied FAPE.  Children can still receive FAPE even though there is a 

technical violation present.  Tr. at 3050 (Harding).  

 The DOJ attempted to argue at trial that since there were areas of possible non-

compliance contained in the ADE monitoring report of CHDC, this was a clear indication that 

CHDC is not providing FAPE to its students.  However, Ms. Harding, the DOJ’s own witness, 

testified that the monitoring ADE completed at CHDC was not on the basis of pattern or practice 

as it had been in the past, therefore, if even just one instance of noncompliance was present then 

there was a finding recorded in the monitoring report.  Tr. at 3014 (Harding).  Ms. Harding also 

testified that the ADE monitoring report does not reflect whether the finding of noncompliance 

was in one case or all cases at CHDC, so if there is a finding of noncompliance in just one case, 
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then it must be cited as a finding in the monitoring report.  Tr. at 3014 (Harding).  Therefore, it 

cannot be concluded that the findings listed in the monitoring report are found program wide or 

systemically.  Tr. at 3015 (Harding).  In fact, Ms. Harding testified at trial that it is her opinion 

that it is difficult to stay in a continuous state of compliance.  Tr. at 3034 (Harding).  In fact, 

there were seven (7) school districts in Arkansas this year that were designated as high risk 

because of the degree to which they found those schools out of compliance. Tr. at 3034 

(Harding).  CHDC was not one of these seven (7).   

 Marcia Harding also testified that ADE monitors take notes as they go through the 

various sites and talk to people during monitoring, and the notes taken by monitors during 

monitoring are not intended to be final conclusions or established facts.  Tr. at 3033 (Harding).  

She also testified that a note is not an official finding.  Tr. at 3033 (Harding).  It was further 

established by Defendants at trial that ADE monitors were given the report by Department of 

Justice witness Susan Thibadeau before they even began monitoring of CHDC.  Tr. at 3033 

(Harding).  Therefore, it is unknown whether notes contained in the monitoring file refer to 

concepts developed by Ms. Thibadeau which surveyors were attempting to keep in mind rather 

than actual observations by the ADE monitors.  Tr. at 3034 (Harding).  Curiously, rather than 

calling one of the actual monitors who were responsible for this report and the notes contained in 

the ADE monitoring file, such as Janet Estes, to prove their case, the DOJ chose to call Marcia 

Harding, the director of education services, who, incidentally, played no direct part in the 

monitoring of CHDC.   

 The ADE report also frequently contained sections which contained the phrase 

“insufficient evidence.”   Defendants’ expert, Derek Nye, testified that this term does not 
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represent a deficiency, rather it means that there is not enough clear evidence to support a clear 

ruling.  Tr. at 5166 (Nye). 

 On top of this cluster of testimony by Marcia Harding who was not even remotely 

familiar with the notes contained in the ADE monitoring file, the DOJ inappropriately elicited 

testimony from their expert Thibadeau on her evaluation of the notes made by ADE monitors 

during their review of CHDC where she guessed as to the meaning of those notes.   Susan 

Thibadeau went on in an attempt to bolster her own testimony by citing the areas where the ADE 

report found deficiencies that corresponded with items contained in her report.  However, she 

failed to cite a standard or define for the court how these items caused FAPE to be withheld from 

even one (1) student at CHDC.  The Defendants are working closely with the ADE to correct any 

deficiencies noted in the 2010 monitoring report and Marcia Harding testified that CHDC has 

been extremely cooperative with ADE throughout this process. Tr. at 3036 (Harding). The ADE 

monitoring is an example of how the State is managing the educators within its borders and 

ensuring that they are complying with the IDEA.   Most importantly, there has been no 

determination by the ADE that FAPE has not been provided at CHDC.  Marcia Harding 

explicitly stated under oath that the determination of whether FAPE has been provided is a very 

large process and she was not requested to undertake that process.  Tr. at 5176 (Nye).   

 CHDC submitted a corrective action plan to ADE, before their deadline for a corrective 

action plan, on July 14, 2010.  Tr. at 3037 (Harding).  Two of the eight areas of noncompliance 

were immediately resolved when the ADE accepted information provided by CHDC as sufficient 

and no further action has been necessary.  For the other six areas, CHDC is working closely with 

ADE to provide them more specific evidence and details.  Tr. at 3037 (Harding). 
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 The monitoring report was not a determination of whether FAPE was provided at CHDC, 

and the ADE monitoring report is a different type of review and is not intended to provide that 

type of information.  The Court should not use the ADE monitoring report as a key to 

deciphering whether FAPE is provided at CHDC and it was inappropriate for Ms. Thibadeau to 

attempt to misuse the ADE monitoring report for that purpose.     

 
M. THE OPINIONS OF SUSAN THIBADEAU WERE NOT RELIABLE AND 

SHOULD BE ACCORDED LITTLE OR NO WEIGHT BY THE COURT 
 

 As described in the Defendants’ Proposed Findings of Facts, DOJ’s education expert, 

Susan Thibadeau lacked factual foundation for her opinions, exhibited bias, relied on unreliable 

evidence, misrepresented the evidence, and failed to establish relevant standards and what 

constituted a substantial departure from accepted professional standards.  

 For example, Ms. Thibadeau formed an opinion that CHDC is not devoting sufficient 

time to teaching children to toilet.  She testified at trial that this opinion was formed by only 

referring to the IEP for this information and that she did not look at the IPP. Tr. at 5675-76 

(Gale).  However, at CHDC, toileting is taught to students by the direct care staff in the living 

units and recorded on the IPP.  Tr. at 5595 (Gale).  Clearly, Ms. Thibadeau lacked any factual 

foundation for her opinions and did not partake in any due diligence to learn the inner workings 

of the facility in order to opine on the toileting program at CHDC.   

 Another example of Thibadeau’s lack of due diligence was clear when she opined on the 

Special Treatment Levels of Reinforcement System at CHDC and stated that it was inappropriate 

because it denied students their right to receive FAPE.  Tr. at 6455 (Buck).  In reality, a student 

is only held back from going to class when they are on the red level and are not prevented from 

receiving education services.  Tr. at 6455 (Buck).  In fact, the students who Thibadeau testified 
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were part of the red level of the Special Treatment Levels of Reinforcement System in 2009 

actually missed no class time in 2009.  Tr. at 5180 (Nye).   

 Remaining examples exist of Thibadeau failing to exhibit due diligence appeared when 

she used the notes taken by ADE surveyors to bolster her own opinion without first discussing 

with the surveyors what they meant by the notes that appear in the ADE monitoring file.  She 

further testified at trial during cross-examination that she would not want the notes that she took 

during her tour of CHDC to be taken as her final opinions.  Tr. at 2402 (Thibadeau).  Ms. 

Thibadeau also testified that some students at CHDC should be receiving their education in a less 

restrictive setting, however, she made no attempt to learn the student’s prior history of placement 

and why a less restrictive placement was not available as determined by the families and treating 

professionals of those children.  Tr. at 2369 (Thibadeau).  

Another example of inaccuracies in her testimony is when Susan Thibadeau testified that 

mechanical restraint on children is strictly prohibited in Maine, when in actuality, the State of 

Maine Regulations Governing the Licensing and Functioning of Intermediate Care Facilities 

with Mental Retardation 10-1444 CMR Chapter 18, Effective January 1, 2009 state otherwise.  

Tr. at 2285 (Thibadeau).  Kevin Walsh, a psychologist specializing with children and adults with 

developmental disabilities testified that “Dr. Thibadeau, did not understand what the ICF/MR 

regulations permit relative to programmed use of restraints.” Tr. at 5855 (Walsh). 

The DOJ also elicited testimony from Susan Thibadeau with regard to several students 

who Thibadeau thought could receive services in a less restrictive setting.  Tr. at 2306-2314 

(Thibadeau).  However, Susan Thibadeau did not meet with the IEP teams or observe the IEP 

meetings of any of these students to determine why the team made the decision not to transfer 

those students.  She merely looked at the IEP and made a determination by herself without doing 
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any further inquiry into medical difficulties or behavioral issues that precipitated the student’s 

admission to CHDC in the first place.  Thibadeau also failed to inquire into those student’s prior 

placements, which is an important factor in determining whether a student should transition back 

into public school.   

  Susan Thibadeau also reviewed documents from the Department of Justice, including the 

complaint and findings letter drafted by the DOJ, which biased her opinions of CHDC before she 

even made her initial visit to CHDC and before reaching her opinions.  Tr. at 2361-62 

(Thibadeau).  Ms. Thibadeau also admitted at trial that she created invalid data by creating a 

disruption to the teachers during their class and relying on conclusions based on a disrupted 

environment.  Tr. at 2369 (Thibadeau), 5685 (Gale).    

 Additionally, Susan Thibadeau did not select scientifically valid samples and, instead, she 

targeted the most difficult and weak cases where CHDC may have deviated from their normal 

practice.  The few examples of alleged less than optimal educational practices are not 

representative of care and services at CHDC.  Ms. Thibadeau opined that resident C.A. could 

function in a less restrictive setting with appropriate support but she also testified at trial that she 

did not evaluate C.A., does not know him and does not know what supports C.A. would need to 

function successfully in another educational setting.  Tr. at 2392 (Thibadeau). 

 Finally, Susan Thibadeau testified at trial that she thinks that any amount of mechanical 

restraint is inappropriate.  Tr. at 2403 (Thibadeau).  However, she went on to testified that she 

does not know of any document or standard that disallows the use of mechanical restraint on 

children and could not reference even one standard that would support her opinion.  Tr. at 2404 

(Thibadeau).  
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Ms. Thibadeau showed clear bias in her testimony and admitted to using absolutely no 

comparative data or benchmarks from other facilities or programs including school settings.  Tr. 

at 2409 (Thibadeau).  Unfortunately, the testimony offered by Susan Thibadeau only established 

her personal opinions, that lacked sound scientific analysis, objectivity and diligence necessary 

to assure reliable scientific results, and, therefore, it should be critically examined and given little 

or no weight by the Court.   

 
N. CONCLUSION 
 

The DOJ has not been able to show even one (1) case to support its claims that 

Defendants are not complying with the IDEA and failing to provide FAPE to CHDC students.  

The Court should not assume that DOJ actually represents the interest of any student at CHDC.  

The parents and guardians of the students at CHDC have not claimed that the educational 

services are deficient.  To the contrary, parents are part of the IEP team and help to make 

decisions regarding their child’s education.  The DOJ was unable to present even one (1) parent 

or guardian of a student at CHDC who was alleging that FAPE is not provided to their child.  

The DOJ’s claim is based on the flawed, biased and idealistic opinions of Ms. Thibadeau who 

relied upon distortions of the deposition testimony of CHDC employees and unfounded 

assumptions as to the ADE monitoring report.  

 The DOJ did not show, as a matter of law, that CHDC does not provide a free and 

appropriate public education to its students and has also failed to prove that even one child was 

inappropriately placed at CHDC.  The DOJ also failed to show that CHDC was violating the 

IDEA by not participating in statewide assessments or requiring a regular education teacher to 

attend the IEP meetings.  Finally, the DOJ also failed to show even one student who has not 

improved since their placement at CHDC, and, in fact, Defendant’s provided testimony by two 
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parents of two different CHDC students who testified that their children have made substantial 

progress at CHDC and that they think that CHDC is the least restrictive placement for their child.  

CHDC is in compliance with the IDEA and is providing FAPE to its students in the least 

restrictive environment possible.  The State of Arkansas has an active and effective Department 

of Education which works with CHDC to ensure compliance with the IDEA.  It is not the job of 

the courts to usurp the power of the Department of Education or to dictate on matters of 

education methodology.  The Arkansas Department of Education vigorously effectively 

continues to work with the school districts within the State, and with facilities like CHDC, of 

which the ADE monitoring report is proof.  Therefore, the Court should enter judgment for the 

Defendants with regard to all claims involving the IDEA and least restrictive environment.      

 

VII. COMMUNITY PLACEMENT 
 

Based on Arkansas’ total population and the incidence of developmental disabilities in 

the general population, approximately 88,000 Arkansans have a developmental disability. Tr. at 

5987 (Walsh).  Of those 88,000 individuals, approximately 88 percent are likely mildly disabled, 

8 percent moderately disabled, and the remaining, small minority, are profoundly and severely 

disabled. Tr. at 5988 (Walsh).  Of the total, Arkansas provides services only to approximately 

1% to 1.5% percent of its developmentally disabled citizens in its human development centers. 

Tr. at 5988 (Walsh).  The remaining Arkansans with developmental disabilities are served in 

community-based programs. Tr. at 5988 (Walsh). 

Although the Department of Justice is the Plaintiff in this matter, for evidentiary 

purposes, the Court cannot assume that it represents the interest of any CHDC resident or 

guardian. There was no such evidence at trial.  The Department of Justice must prove all of the 
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same elements of a claim that any other plaintiff is required to prove. U. S. v. Pennsylvania, 902 

F. Supp. 565, 578 (W.D. Pa. 1995) aff’d. U.S. v. Ridge, 96 F.3d 1436 (3rd Cir. 1996). 

O. PLAINTIFF FAILED TO PROVE THAT DEFENDANTS VIOLATE THE 
AMERICANS WITH DISABILITIES ACT. 

 
Although the evidence in the instant matter is wanting, the United States Supreme 

Court’s decision in Olmstead v. Zimring is dispositive of Plaintiff’s allegations regarding 

discharge of CHDC residents to alternative community settings. Olmstead v. Zimring, 527 U.S. 

581 (1999).10  In Olmstead, an action was filed on behalf of two women with mental retardation 

and co-morbid psychiatric disorders, known by their initials, L.C. and E.W.  After being 

admitted voluntarily to the Georgia Regional Hospital in Atlanta in May 1992, L.C.’s 

schizophrenia was treated and stabilized.  By May 1993, L.C. expressed a desire to leave the 

Georgia Regional Hospital and her treating professionals at the facility agreed that she could 

have her needs met in a state-supported community treatment program.  However, L.C. remained 

in the Georgia Regional Hospital for nearly three more years.  Plaintiff E.W. was voluntarily 

hospitalized at the Georgia Regional Hospital in February 1995 with a diagnosis of personality 

disorder.  By 1996, E.W. expressed a desire to leave the facility and her therapist concluded that 

she could be treated in a community-based treatment program.  E.W. was not discharged, 

however, after legal action had been brought.  Both women argued that the state’s failure to 

discharge them to a community-based treatment program violated Title II of the Americans with 

Disabilities Act. 

Finding that L.C.’s and E.W.’s continued treatment at the Georgia Regional Hospital 

violated the ADA, the Olmstead Court developed a three-prong test to determine when the ADA 

                                                 
10 By Plaintiff’s own admission, its ADA claim in the present case concerns only “residents institutionalized inside 
the CHDC.”  United States v. State of Arkansas, 4:10CV327 JLH, Document 11 (filed 5/24/10).   
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“require[s] placement of persons with mental disabilities in community settings rather than in 

institutions.”  Id. at 587.  The Court instructed that community placement is required when: 

…the State’s treatment professionals have determined that 
community placement is appropriate, the transfer from institutional 
care to a less restrictive setting is not opposed by the affected 
individual, and the placement can be reasonably accommodated, 
taking into account the resources available to the State and the 
needs of others with mental disabilities.”   

Id.  

 Interpreting the ADA and the Department of Justice’s regulations issued under it, 

Olmstead emphasized that there is no “federal requirement that community-based treatment be 

imposed on patients who do not desire it.” Id. at 602.  The Court further stressed that “nothing in 

the ADA or its implementing regulations condones termination of institutional settings for 

persons unable to handle or benefit from community settings.”  Id. at 601-02.  “[T]he ADA is not 

reasonably read to impel States to phase out institutions, placing patients in need of close care at 

risk.”  Id. at 605.  In fact, the Court recognized that “for [some] individuals, no placement 

outside the institution may ever be appropriate.”  Id. (citing and quoting Brief for American 

Psychiatric Association et al. as Amici Curia at 22-23 (“Some individuals, whether mentally 

retarded or mentally ill, are not prepared at particular times—perhaps in the short run, perhaps in 

the long run—for the risks and exposure of the less protective environment of community 

settings”); Brief for Voice of the Retarded et al. as Amici Curiae 11 (“Each disabled person is 

entitled to treatment in the most integrated setting possible for that person—recognizing that, on 

a case-by-case basis, that setting may be in an institution”); Youngberg v. Romeo, 457 U.S. 307, 

327 (1982) (Blackmun, J., concurring) (“For many mentally retarded people, the difference 

between the capacity to do things for themselves within an institution and total dependence on 

the institution for all of their needs is as much liberty as they ever will know”).    
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24. PLAINTIFF PRODUCED NO EVIDENCE THAT TREATING 
PROFESSIONALS AT CHDC HAVE RECOMMENDED DISCHARGE 
FOR A CHDC RESIDENT AND CHDC DID NOT DISCHARGE THAT 
RESIDENT 

 
In conjunction with Plaintiff’s obligation to prove guardian consent, the Olmstead 

decision requires Plaintiff to demonstrate that treating professionals have recommended 

discharge for CHDC residents and that the Defendants’ failed to accommodate that 

recommendation. Olmstead, 527 U.S. 581, 587.  Plaintiff probed CHDC’s records for nearly 

eight years before the trial in this matter.  Yet, at trial Plaintiff offered no evidence that treating 

professionals at CHDC had determined that any CHDC resident should be discharged from 

CHDC to an alternative community setting and the guardian consented to the discharge, and then 

resident remained at CHDC.   

CHDC’s treating professionals make professional judgments on a continuing basis while 

they are treating CHDC residents. Tr. at 6001(Walsh).  Many of those treatment decisions, 

including treating professionals’ determination about the best setting for an individual, are noted 

in residents’ Individual Program Plans. Tr. at 6001 (Walsh).  This system was designed to meet 

and exceed the U.S. Supreme Court’s guidance in Olmstead v. L.C. ex rel. Zimring, 527 U.S. 

581 (1999).  

In Porter v. Knickrehm, the plaintiff brought a § 1983 claim alleging that in the State of 

Arkansas the human development centers’ admission and discharge procedures violated 

constitutional equal protection and procedural due process rights. Porter v. Knickrehm, 457 F.3d 

794 (8th Cir. 2006).  The Eighth Circuit affirmed that “[p]rocedures under Arkansas statutes and 

under the internal policies of state human development center (HDC) for admission of mentally 

retarded persons to such centers satisfied procedural due process.” Id. at 799.  The Court found 
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that “[o]nly minimal protections were needed to meet procedural due process requirements for 

admitting mentally retarded individual to state human development center (HDC), where 

admission occurred voluntarily by authority of legal guardian.” Id. at 798 (citing Parham v. J.R., 

442 U.S. 584,606 (1979)).  In the instant matter, the Plaintiff seeks to circumvent state laws and 

regulations by imposing its preference for deinstitutionalization on the Defendants.  This Court 

has already found that the procedures for admission and discharge at the State’s human 

development centers meet constitutional due process standards. Porter v. Knickrehm, 457 F.3d 

794. 

Olmstead does not require deinstitutionalization or the closure of residential facilities like 

CHDC.  In Conner v. Branstad, a district court soundly reasoned 

[I]f Congress had actually intended to require states to provide 
community based programs for mentally disabled individuals 
currently residing in institutional settings, it surely would have 
found a less oblique way of doing so. 

 
 Conner v. Branstad, 839 F. Supp. 1346, 1357 (S.D. Iowa 1993); See also U.S. v. Oregon, 782 F. 

Supp. 502, 514 (D.Or. 1991)(“[P]remature or inappropriate community placements would result 

in a much higher risk of potential harm than residents are exposed to at [the facility].”).   

In this matter, Plaintiff offered no evidence of differing professional opinions because its 

only expert on this issue, Ms. Richardson, is not and has never been a treating professional for 

the developmentally disabled.  Even if her testimony is construed as questioning the decisions of 

CHDC’s treating professionals, Plaintiff cannot meet its burden of proof by presenting nothing 

more than (1) a difference of professional opinion as to which practices are appropriate or (2) 

expert testimony that another course of action would have been better. Youngberg, 457 U.S. at 

321; Collignon v. Milwaukee County, 163 F.3d 982, 987 (7th Cir. 1998); Lelsz v. Kavanagh, 807 

F.2d at 1243 (5th Cir. 1987); Society for Good Will to Retarded Children, Inc. v. Cuomo, 737 
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F.2d at 1238, 1248 (2nd Cir. 1984); Doe v. Gaughan, 617 F. Supp. 1477, 1487 (D. Mass. 1985), 

aff’d, 808 F.2d 871 (1st Cir. 1986); See also Thomas S. v. Flaherty, 902 F.2d 250, 252 (4th Cir. 

1990) (noting that Youngberg prohibits courts from “weigh[ing] the decisions of the treating 

professionals against the testimony of the [plaintiffs’] professionals to decide which of several 

acceptable standards should apply”); U.S. v. Comm. of Pennsylvania, 902 F. Supp. 565, 584 

(W.D. Pa. 1995) (“Optimal courses of treatment as determined by some expert, while laudable, 

do not establish the minimal constitutional standard.”). 

[T]he State generally may rely on the reasonable assessments of its 
own professionals in determining whether an individual ‘meets the 
essential eligibility requirements’ for habilitation in a community-
based program. 

 
 Olmstead, 527 U.S. at 602; Id. (quoting School Bd. of Nassau Cty. v. Arline, 480 U.S. 273, 288 

(1987) (“courts normally should defer to the reasonable medical judgments of public health 

officials”); See also Hanson By and Through Hanson v. Clarke County, Iowa, 867 F.2d 1115 (8th 

Cir. 1989). 

Liability may be imposed only when [a] decision by [a] 
professional is such a substantial departure from accepted 
professional judgment, practice, or standards as to demonstrate that 
the person responsible actually did not base the decision on such a 
judgment. 

 
Youngberg, 457 U.S. at 323. 

Defendants’ treating professionals are exercising professional judgment as to issues of 

community placement. Tr. at 5999 (Walsh).  Plaintiff has offered no evidence to the contrary.  

The adequacy of professional judgment should not be based exclusively on what is documented 

in a particular section of a resident’s Individualized Program Plan because what is noted in an 

IPP is a reflection of all of the professional judgments that are continuously made for that 

resident. Tr. at 6001 (Walsh).  CHDC’s IPPs primarily are prepared to comply with federal 
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regulations for ICF/MR facilities, which means they contain certain information in a specified 

format for multiple uses.  Professional judgment exercised by treating professionals at CHDC is 

not something that is momentary and is not limited to an IPP meeting for a given resident. Tr. at 

5999-6000 (Walsh).  Professional judgment goes on all the time, while professionals work with a 

resident, often on a daily basis. Tr. at 6000 (Walsh).  At the IPP meeting, treating professionals 

have already made professional judgments about a particular resident. Tr. at 6000 (Walsh).  The 

IPP documents that those professional judgments have occurred. Tr. at 6000 (Walsh). 

In advance of every IPP meeting, CHDC sends a booklet entitled “Arkansas ACS Waiver 

Guide.” Tr. at 6778 (A. Green), Def. Ex. 410.  That booklet was developed by DDS in 

conjunction with waiver providers to thoroughly explain Medicaid waiver services in Arkansas. 

Tr. at 6778-79 (A. Green).  CHDC also provides that booklet to parents and guardians at the time 

of a resident’s admission. Tr. at 6778-79 (A. Green).  Guardians are also sent a document 

entitled, “Individual's Choice of Alternative Community Services Waiver or Intermediate Care 

Facility,” which solicits the guardian’s choice to pursue alternate community waivers or 

continued services at CHDC. Tr. at 6777-78 (A. Green), Def. Ex. 406.   

At the IPP meeting, CHDC’s program specialists and other team members discuss waiver 

services with guardians, the interdisciplinary team reviews professional assessments, and the 

team and guardian discuss the individual’s needs, abilities, and where that individual or the 

guardian would like to receive services. Tr. at 849, 6778 (A. Green).  That discussion is 

documented in the IPP. Tr. at 849 (A. Green).   

At CHDC, this documentation is a strength in the IPP’s. Tr. at 4041 (Kastner).  There is a 

specific statement in every IPP about whether Conway represents the least restrictive or most 

integrated setting. Tr. at 4041 (Kastner).  That is not the typical case at other ICF’s. Tr. at 4041 
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(Kastner).  Most ICF’s do not have such documentation in their IPP’s. Tr. at 4041 (Kastner).  

There is no requirement in the ICF/MR regulations that any such documentation occur. Tr. at 

4041 (Kastner).  CHDC is actually ahead of most facilities in that they have an individualized 

statement in every IPP under a heading called "transitional plan." Tr. at 4041 (Kastner).  That 

documentation is exceptional. Tr. at 4041 (Kastner).  It exceeds ICF/MR standards and is much 

better than the process at other ICF/MR facilities. Tr. at 4041 (Kastner).   

 

25. PLAINTIFF PRODUCED NO EVIDENCE THAT ANY CHDC 
RESIDENT OR GUARDIAN WANTS TO BE DISCHARGED FROM 
CHDC 

 
The evidence in the instant matter is sharply distinguishable from Olmstead.  In the 

instant matter, Plaintiff produced no evidence at trial that any CHDC resident, or guardian of a 

CHDC resident, wants to be discharged from CHDC.  Unlike the Olmstead case, Plaintiff’s 

counsel in this matter has not been retained by any resident or guardian of a resident at CHDC.  

Any representations from Plaintiff’s counsel in this matter are just a reflection of the DOJ’s 

political agenda, and are not supported by actual evidence.  Despite 30 days of testimony, 

Plaintiff’s counsel offered no evidence that any CHDC resident or guardian wants services in the 

community and has been denied those services. 

In fact, the guardians and families of CHDC residents filed an Amicus Brief because, as 

they said, the Plaintiff “has displayed almost total indifference to the significant, legal role of 

families and guardians in the admissions of their disabled family members to residential care 

facilities and in assuring their health and safety, wherever they may reside, showing also lack of 

deference to the United States Supreme Court decision in Olmstead.” U.S. v. Arkansas, 4:09-cv-

033 JLH, Document 50 (filed 8/27/10), page 24.   
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Although guardians of CHDC residents have no obligation to defend their decisions 

regarding the treatment and care of their loved ones, at trial, Defendants offered testimony from 

several CHDC guardians.  Earline Stoddard is the mother of a resident at CHDC with the initials 

A.S.  Tr. at 3229 (Stoddard).  Ms. Stoddard has been a nurse since 1963.  Tr. at 3230 (Stoddard).  

Her son has lived at CHDC since he was approximately 10 years old.  Tr. at 3230 (Stoddard).  

A.S. has severe developmental disabilities that cause him to be non-verbal and suffer seizures.  

Tr. at 3231 (Stoddard).  Ms. Stoddard visits her son often at CHDC.  Tr. at 3232 (Stoddard).  Ms. 

Stoddard testified that she is permitted to see her son at any time and she often comes to visit 

him without making an appointment or giving advance notice.  Tr. at 3232 (Stoddard).  Each 

time Ms. Stoddard visits CHDC, she is permitted to visit with her son at the cottage where he 

resides.  Tr. at 3232 (Stoddard).  In over 40 years of visits to CHDC, Ms. Stoddard, testified that 

she has never seen anything that would alarm her about the care that is provided to her son.  Tr. 

at 3234 (Stoddard).  She testified further that each time she visits CHDC there is always 

experienced staff who are also working in the house with new staff.  Tr. at 3234 (Stoddard).  Ms. 

Stoddard has never seen her son’s cottage staffed by only new staff. Tr. at 3234 (Stoddard).  

Other family members also visit A.S. and have never been restricted from seeing A.S.  Tr. at 

3234 (Stoddard). 

A.S. participates in training programs at CHDC such as a walking program and other 

training on self care and independent living skills.  Tr. at 3243 (Stoddard).  If A.S. injures 

himself, CHDC notifies Ms. Stoddard and discusses the injuries with her.  Tr. at 3236 

(Stoddard).  A.S. participates in community outings with CHDC.  Tr. at 3246 (Stoddard).  A.S. 

has gone several places off campus including shopping trips and to the county fair.  Tr. at 3247 

(Stoddard).  A.S. was moved to Willow at one time during an illness and suffered from 
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depression due to the move from his cottage.  Tr. at 3247 (Stoddard).  Once A.S. was moved 

back to his cottage, his mood was stabilized.  Tr. at 3247 (Stoddard).  Ms. Stoddard testified that 

A.S. would not handle a move out of CHDC.  Tr. at 3248 (Stoddard).  A.S. enjoys sounds as 

stimuli and enjoys being in his cottage more than in a quiet place such as Ms. Stoddard’s home.  

Tr. at 3260 (Stoddard).  A.S. enjoys outings off campus only if he is with his caregivers with 

whom he is familiar.  Tr. at 3259 (Stoddard). 

Ms. Stoddard does not wish to seek placement for A.S. in a waiver-funded placement.  

Tr. at 3239 (Stoddard).  She has investigated waiver-funded programs in the past such as group 

homes in northern Arkansas as well as Easter Seals in Arkansas.  Tr. at 3239 (Stoddard).  Both 

placements were inadequate to meet A.S.’s needs and Ms. Stoddard is pleased with the care that 

CHDC provides to A.S.  Tr. at 3239 (Stoddard).  Ms. Stoddard testified that she does not wish to 

pursue waiver options in the future.  Tr. at 3240 (Stoddard). 

Ms. Stoddard attends each annual IPP meeting and has made suggestions at A.S.’s IPP 

meeting that were received by the IDT team.  Tr. at 3240, 3242 (Stoddard).  The social worker 

initiates a conversation with Ms. Stoddard regarding community placement for A.S. at each IPP 

meeting.  Tr. at 3243 (Stoddard).  The social worker does not initiate the discussion regarding 

community placement and waiver apologetically, but rather it is discussed candidly where 

CHDC explains options to be considered.  Tr.  at 3244 (Stoddard).  CHDC mails a packet to Ms. 

Stoddard containing information regarding waiver services before the IPP meeting each year.  

Tr. at 3244 (Stoddard). 

Ms. Stoddard wishes to do her own thorough investigation into any potential placement 

for A.S. before that placement will be considered for A.S.  Tr. at 3244 (Stoddard).  To stay 

informed about waiver options, she makes phone calls, talks to nurses, students, and waiver 
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providers.  Tr. at 3245 (Stoddard).  To date, no placement that Ms. Stoddard has investigated has 

been as satisfactory to her as CHDC.  Tr. at 3245 (Stoddard).  

Barry Landen is guardian for his 55-year-old brother, K.L., who lives at CHDC. Tr. at 

6841, 6842 (Landon).  Mr. Landen is a filmmaker with a bachelor’s degree in cinema studies. Tr. 

at 6841 (Landon).  His brother, K.L., is non-verbal, severely mentally retarded, blind, and 

epileptic. Tr. at 6842 (Landon).  K.L. has limited mobility. Tr. at 6842 (Landon).  As a child, 

K.L. lived in a small group home in Syracuse, New York, that failed to provide him with proper 

care and supervision which resulted in K.L. getting hit by a car, resulting in several broken bones 

and epilepsy. Tr. at 6843 (Landon).  Mr. Landen’s parents looked at facilities across the country 

and decided to move K.L from New York and placed him at CHDC. Tr. at 6843 (Landon). 

Mr. Landen visits his brother every three weeks and takes him to his home for visits over 

the weekend. Tr. at 6844 (Landon).  Mr. Landen knows all of K.L.’s cottage roommates.  Tr. at 

6846 (Landon).  K.L. is extraordinarily fragile with a lack of balance and no concept of danger, 

but in the 40-plus years that K.L. has lived at CHDC he has not had any significant injuries.  Tr. 

at 6851 (Landon).  CHDC has at least a 40-year track record of taking excellent care of K.L.  Tr. 

at 6851, 6852 (Landon). 

Mr. Landen wants K.L. to live with the people at CHDC because he is familiar with them 

and trusts them.  Tr. at 6853 (Landon).  K.L. has three jobs on campus shredding paper, folding 

towels and crushing cans. Tr. at 6847, 6848 (Landon).  The interdisciplinary team updates Mr. 

Landen on how K.L. is progressing in his work.  Tr. at 6847, 6848 (Landon).  Mr. Landen has 

been to a lot of facilities throughout the years and notices a difference in that CHDC is homelike 

and comfortable whereas others are not.  Tr. at 6846 (Landon).  Mr. Landen has also had in-
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depth experience with group homes through various projects that he has produced as the director 

of operations at CNN.  Tr. at 6850 (Landon). 

Mr. Landen attends all of K.L.’s IPP meetings.  Tr. at 6847 (Landon).  Waiver options are 

brought up by Shelbie Huff, K.L.’s social worker, at every IPP meeting.  Tr. at 6849, 6850 

(Landon).  Mr. Landen expresses to the interdisciplinary team that he is not interested in waiver 

options at each IPP meeting.  Tr. at 6850 (Landon). 

Michael Black is a guardian and parent of a school-aged child at CHDC with the initials 

H.B.  Tr. at 6822 (Black).  Mr. Black is a federal employee and postal worker. Tr. at 6837 

(Black).  At the time of trial, H.B. was 14 years old. Tr. at 6823, 6824 (Black).  H.B. has a 

cognitive functioning of a two- year-old child and uses a wheelchair. Tr. at 6823, 6824 (Black).  

He is somewhat ambulatory and is somewhat verbal, but has a very small vocabulary.  Tr. at 

6822, 6823 (Black).  He is severely mentally retarded with cerebral palsy and has a 

hydrocephalus shunt.  Tr. at 6823 (Black).   

Prior to seeking H.B.’s admission to CHDC, Mr. Black used waiver-funded programs for 

H.B., including Easter Seals. Tr. at 6825 (Black).  Mr. Black testified that the Easter Seals 

facility at which H.B. received services was a short term rehabilitation facility, not a long term 

care facility. Tr. at 6825 (Black).  After four years of working with H.B., Easter Seals discharged 

him because they decided that his rehabilitation had stopped and he would not progress any 

further.  Tr. at 6825 (Black). 

Since H.B. has been at CHDC, his aggression and self injurious behavior has reduced 

from occurring once per week to once every 4 to 5 months. Tr. at 6827 (Black).  CHDC has 

worked extensively on H.B.s aggression and self injury, which has resulted in a decrease in the 
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number of incidents. Tr. at 6827 (Black).  H.B. has required no mechanical restraint in the past 

year. Tr. at 6827 (Black). 

H.B. lives in a residence that is arranged in a home-like setting with separate sleeping, 

eating and living quarters. Tr. at 6828 (Black).  Mr. Black makes regular visits to CHDC to see 

H.B. Tr. at 6827.  H.B. often participates in outings off-campus with his father and the rest of 

their family.  Tr. at 6828 (Black).  H.B. also participates in off-campus outings with campus staff 

such as fishing trips, the state fair and the movies. Tr. at 6828 (Black).  On cross-examination, 

Plaintiff’s counsel disingenuously asked Mr. Black if EPSDT services were ever offered to his 

son. Tr. at 6838 (Black).  EPSDT services are only available for children with psychiatric illness.  

Tr. at 6838 (Black).  H.B. does not have any psychiatric diagnosis. Tr. at 6823 (Black).  Mr. 

Black testified that he believes CHDC has adequate staffing to provide H.B. with the level of 

service and attention that he needs. Tr. at 6831 (Black).  CHDC is familiar with H.B.’s condition 

and his hydrocephalus shunt. Tr. at 6831 (Black).  CHDC is also within close proximity to 

Arkansas Children’s Hospital. Tr. at 6831, 6834 (Black). 

Mr. Black also attends H.B.’s annual IPP meetings. Tr. at 6829 (Black).  Waiver options 

are discussed regularly with Mr. Black at the IPP meeting for H.B. Tr. at 6830 (Black).  Mr. 

Black has also independently explored waiver options for H.B. Tr. at 6830, 6831 (Black).  Mr. 

Black has concluded that waiver-funded programs do not have adequate staffing and are not 

familiar with H.B.’s medical condition and requirements with regard to his hydrocephalus shunt. 

Tr. at 6831 (Black). 

Mr. Black intends for H.B. to transition eventually into a small group home once he gets 

older and becomes more mature, but he opposes H.B.’s discharge from CHDC at this time. Tr. at 

6832 (Black).  H.B.’s interdisciplinary team is aware of the goal to transition H.B. once he 
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becomes a young adult.  Tr. at 6832 (Black).  H.B. has made immense advancements at CHDC 

due to the capabilities of the staff. Tr. at 6833 (Black).  Mr. Black is pleased with the services 

that H.B. receives at CHDC and does not want to move him to anywhere else, including his 

family’s home.  Tr. at 6833, 6834 (Black). 

Larry Taylor is the guardian for his sister, C.T., who lives at CHDC. Tr. at 5049 (Taylor).  

Mr. Taylor is a mortgage banker by profession. Tr. at 5049 (Taylor).  He became guardian for his 

sister after his mother and father died. Tr. at 5054 (Taylor).  Larry Taylor’s mother was a co-

founder of the Holy Souls School for Exceptional Children, which is now operating as The Allen 

School. Tr. at 5051 (Taylor).  C.T. attended that school for as long as it could provide stimulus 

and active treatment. Tr. at 5052 (Taylor).  C.T. is currently 58 years old and functions at a level 

of a two-year-old. Tr. at 5050 (Taylor).  She has lived at CHDC since February 1966, when she 

was 14 years old. Tr. at 5050 (Taylor).  C.T. has grown and prospered since she has lived at 

CHDC. Tr. at 5053 (Taylor).  Her family explored placements for C.T. all over the country and 

visited those placements before they chose CHDC for C.T. Tr. at 5053 (Taylor).  Dr. Parmley is 

C.T.’s primary care physician and C.T. receives psychiatric care from Dr. Callahan.  Tr. at 5064 

(Taylor).  Dr. Parmley and Dr. Callahan consult with each other to provide C.T. with general 

medical and psychiatric care. Tr. at 5064 (Taylor).  C.T. has severe mental retardation and severe 

mental illness that manifests itself in obsessive-compulsive disorder. Tr. at 5050 (Taylor).  She is 

verbal and able to express her wishes. Tr. at 5051 (Taylor). 

Mr. Taylor was previously the vice president of the parents’ association at CHDC and 

now serves as the president of the statewide parents’ association, Family and Friends of Care 

Facility Residents, which serves as an umbrella organization for family support groups for all of 

Arkansas’ human development centers. Tr. at 5055-56 (Taylor).  The Family and Friends of Care 
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Facility Residents is a statewide organization which raised funds to help draft and file the 

Amicus Brief in the case at hand. Tr. at 5057 (Taylor).  There are members of Family and 

Friends of Care Facility Residents who have loved ones who are on waiver, but still advocate to 

keep the human development centers as a resource in the continuum of care for their loved ones. 

Tr. at 5058 (Taylor). 

Mr. Taylor visits with his sister at least once a week at CHDC and is very involved with 

her treatment and care. Tr. at 5054, 5055 (Taylor).  Mr. Taylor is able to visit C.T. any time 

during the day or evening and may roam the grounds at CHDC with his sister anytime he likes. 

Tr. at 5059 (Taylor).  C.T. visits her brother at his home and oftentimes asks to be returned to 

CHDC, which she calls her “home.” Tr. at 5059 (Taylor).  Mr. Taylor testified that it is important 

to him that staff at CHDC are awake and provide care 24 hours a day. Tr. at 5059 (Taylor).  He 

noted that CHDC staff do not sleep at night, which is not necessarily the case in community 

settings. Tr. at 5059 (Taylor). 

Mr. Taylor is involved in C.T.’s IPP meeting and provides assistance to the IPP team to 

form C.T.’s program plan. Tr. at 5062 (Taylor).  C.T.’s IPP was admitted as Defendants’ Exhibit 

LT1 which contains a quote from Larry Taylor that he expressed during C.T.’s IPP meeting 

which was “CHDC may not be perfect, but it is perfect for C.” Tr. at 5065 (Taylor).  Alternative 

placement for C.T. is discussed with Larry Taylor at every IPP meeting. Tr. at 5065 (Taylor).  

Mr. Taylor has a long standing relationship with Sandy Moix who works as C.T.’s social worker 

at CHDC. Tr. at 5062 (Taylor).  Mr. Taylor has been approached by CHDC staff in the past with 

regard to alternative placements that CHDC proposed that Mr. Taylor consider for C.T. Tr. at 

5069 (Taylor).  Mr. Taylor has been impressed with some of the waiver-funded providers that 
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appeared at the CHDC provider fair, but not impressed so much that he would consider moving 

his sister from CHDC. Tr. at 5065 (Taylor). 

Mr. Taylor is very knowledgeable about waiver-funded programs. Tr. at 5059 (Taylor).  

He has investigated several waiver funded programs and has not found one that would meet his 

sister’s needs as well as they are met at CHDC. Tr. at 5060 (Taylor).  He has not seen anything 

while touring waiver-funded programs and residential settings that would give him pause or 

cause him to rip C.T. from her home of so many years. Tr. at 5061 (Taylor).  Even though Mr. 

Taylor is extremely knowledgeable about developments and current services available through 

waiver funded programs, he opposes his sister’s discharge from CHDC. Tr. at 5059 (Taylor). 

Melissa Catron is a mother of a school-aged resident at CHDC. Tr. at 3260 (Catron).  Ms. 

Catron is a registered nurse with an associate’s degree in nursing. Tr. at 3261 (Catron).  Her son, 

R., has lived at CHDC for four years. Tr. at 3262 (Catron).  When R. was living at home, Ms. 

Catron was required to transport him to all medical appointments. Tr. at 3265 (Catron).  R. 

would react violently in the car and at the doctor’s offices, requiring restraint. Tr. at 3265 

(Catron).  Ms. Catron testified that R. reacts very badly to change of any kind. Tr. at 3265. 

Before R. was admitted to CHDC, he attended school at the community school in Herber 

Springs, Cleburne County, which is a public school for handicapped children. Tr. at 3262 

(Catron).  R.’s education in public schools in Cabot, Arkansas was unsuccessful. Tr. at 3262 

(Catron).  When attending public schools, R. was always educated with other disabled peers. Tr. 

at 3263 (Catron).  R. was never integrated into a regular classroom and does not tolerate 

interaction with non- disabled children well. Tr. at 3263 (Catron).  It is better for R. to be 

educated with other disabled peers rather than with non-disabled peers. Tr. at 3264 (Catron).  R. 
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is educated in special education classes at CHDC to Ms. Catron’s satisfaction. Tr. at 3269 

(Catron). 

R. was on several psychotropic medications before he was admitted to CHDC, including 

Risperdal, Propranolol, and Cogentin. Tr. at 3265 (Catron).  CHDC has managed R.’s 

medications since his admission. Tr. at 3265 (Catron).  CHDC attempted to reduce R.’s 

medication at one time, which was unsuccessful, so his medication dosage was increased again. 

Tr. at 3265 (Catron).  Prior to reducing R.’s psychotropic medication dosage, his physicians 

discussed the recommendation to reduce medication with Ms. Catron at R.’s IPP meeting. Tr. at 

3267 (Catron).  With Ms. Catron’s agreement, R.’s dosage of Risperdal was reduced by half, but 

within a few days the numbers of incidents of R.’s self-abuse, attacking other people, and 

agitation increased considerably. Tr. at 3267 (Catron).  After these incidents, R.’s dosages were 

increased to their previous levels and R. has been stable. Tr. at 3267 (Catron).  If R. has medical 

emergencies at CHDC, CHDC has handled them appropriately. Tr. at 3274 (Catron). 

R. does have a Safety Plan and a Strategy Plan. Tr. at 3267 (Catron).  As part of R.’s 

safety plan, CHDC may use a papoose board with R. as a last resort. Tr. at 3273 (Catron).  R.’s 

outbursts are less frequent at CHDC than when he was living at home. Tr. at 3274 (Catron).  Ms. 

Catron has never disagreed with CHDC about how professionals and staff deal with R.’s 

behavior. Tr. at 3268 (Catron).  If R. injures himself or someone else at CHDC, Ms. Catron is 

always notified by CHDC. Tr. at 3269 (Catron). 

Ms. Catron makes regular visits to CHDC to see her son. Tr. at 3269 (Catron).  She is not 

restricted from seeing R. and can visit him at any time she wants and as often as she wants. Tr. at 

3270 (Catron).  R. also participates in community outings with staff and other residents from 

CHDC such as eating out, shopping and basketball games. Tr. at 3273 (Catron). 
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Melissa Catron attends R.’s IPP meeting each year where they discuss community 

placement of R. Tr. at 3271 (Catron).  During the IPP meeting, CHDC initiates the conversation 

with Ms. Catron regarding R. moving out of CHDC into a waiver-funded program, group home, 

or in home respite care. Tr. at 3272 (Catron).  Ms. Catron testified that the topic of community 

placement for R. is not brought up apologetically by CHDC, but rather is a genuine discussion. 

Tr. at 3272 (Catron). 

Before admitting R. to CHDC, Ms. Catron spent several years with the waiver program. 

Tr. at 3268 (Catron).  She had multiple experiences with direct care staff that were provided 

through the waiver program. Tr. at 3268 (Catron).  Often those workers would not show up in the 

morning when they were scheduled to come. Tr. at 3268 (Catron).  Other aides provided by the 

waiver would come as scheduled, but were not sufficiently trained to work with a severely 

disabled child. Tr. at 3268 (Catron).  One aide provided through the waiver was sufficiently 

trained to work with R., but when the aid was not there R. was so violent at home that it was 

impossible for Ms. Catron and her husband to properly control R. Tr. at 3268 (Catron).  Prior to 

R.’s admission to CHDC, the state informed Ms. Catron of residential settings that serve 

individuals with similar challenges that R. presents, including full time residential care. Tr. at 

3275 (Catron).  Ms. Catron testified that the state indicated to her that R. should be placed in a 

residential facility like CHDC only if it was absolutely necessary. Tr. at 3275 (Catron). 

Ms. Catron does not believe that a group home is appropriate for R. at this time. Tr. at 

3270 (Catron).  She believes that R. needs more services than he could get if he was living in a 

group home or other community setting. Tr. at 3276 (Catron).  Ms. Catron does not wish to 

pursue any other waiver options for R. at this time. Tr. at 3270 (Catron).  Among other reasons, 

Ms. Catron testified that CHDC is a better placement for R. than any other community option 
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due to his difficulties with transition and violent outbursts. Tr. at 3272 (Catron).  Ms. Catron 

believes that CHDC is the best place for R. at this time because his classes and physicians are on 

campus. Tr. at 3270 (Catron).  R. handles the transition from classes and locations on the campus 

much better than he would in the community. Tr. at 3270 (Catron).  If R. has to see the 

psychiatrists at CHDC and is having a violent episode, CHDC will take R. back to his residence 

and try again later in the day or the following day, which is not an option for Ms. Catron if R. 

was living at home. Tr. at 3280 (Catron).  Ms. Catron opposes her son’s discharge from CHDC. 

Tr. at 3270 (Catron). 

Plaintiff did not offer any testimony, or other evidence, from even one CHDC guardian.  

That glaring dearth of evidence necessarily means that Plaintiff failed to meet its burden of 

proof.  Even Plaintiff’s only expert on this issue, Ms. Richardson, testified that she did not 

believe that CHDC residents should be forced to leave CHDC without the consent of their 

guardian. Tr. at 637-38 (Richardson). 

The only CHDC guardians who testified at trial were called by Defendants and were 

under no obligation to testify11.  CHDC guardians have no obligation to justify their decisions to 

have their loved ones receive services at CHDC.  Plaintiff has never alleged that any CHDC 

guardian is incompetent or otherwise incapable of making decisions for a CHDC resident.  

Nevertheless, in full public view, CHDC guardians explained their deeply personal reasons for 

their respective decisions to have their loved ones receive services at CHDC in order to 

demonstrate that they have actively made those difficult decisions.   

 

                                                 
11 Defendant’s note that Plaintiff subpoenaed Mr. Alan Fortney to testify in their case in chief.  Mr. Fortney testified 
that he was not the guardian for his step-daughter, and he testified strongly in favor of the care and services that his 
step-daughter receives at CHDC.  Tr. at 1484-1503 (Fortney). 
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P. PLAITIFF’S ONLY EXPERT ON THE ISSUE OF COMMUNITY 
PLACEMENT, MS. RICHARDSON, OFFERED UNRELIABLE 
OPINIONS AND NO EVIDENCE TO SUPPORT PLAINTIFF’S BURDEN 
OF PROOF  

 
Plaintiff’s expert, Ms. Richardson, does not hold a license or degree in any of the areas 

that CHDC’s treating professionals practice. Tr. at 636, 5983 (Richardson, Walsh).  Ms. 

Richardson is a licensed attorney. Tr. at 519 (Richardson), Pl. Ex. 210-1.  She also has a master’s 

degree in special education, but has not taught for over 20 years. Tr. at 517-18 (Richardson).  

She does not have a degree in social work or any other clinical specialty that would allow her to 

second-guess the professional judgment of CHDC’s treating professionals. Tr. at 518 

(Richardson).  Although she frequently referred to “the profession” throughout her testimony, 

Ms. Richardson was never able to articulate to what “profession” she was referring. Tr. at 679, 

688, 689, 716, 737 (Richardson). 

26. MS. RICHARDSON APPLIED NO STANDARDS IN HER 
EVALUATION OF CHDC 

 
All of Ms. Richardson’s opinions about CHDC should be discounted or completely 

ignored by the Court.  She used no standards to assess CHDC, employed no rational 

methodology, and revealed herself to be nothing more than an advocate with a ideological 

agenda.  She has no relevant clinical training and is not a treating professional. Tr. at 5983 

(Walsh).  Her opinions about transition services at CHDC were, at best, nothing more than 

speculation. Tr. at 5984 (Walsh).  Ms. Richardson applied no professionally accepted standards 

to her evaluation of CHDC and she made no attempt to apply minimally accepted professional 

standards to her evaluation of services at CHDC. Tr. at 675-76 (Richardson).  To the contrary, 

Ms. Richardson’s consultation was specifically aimed at her goal of moving people out of CHDC 

to the community. Tr. at 661-62 (Richardson).  Rather than evaluating CHDC objectively, Ms. 
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Richardson testified that “[her] role was to support community placement” Tr. at 661 

(Richardson).  Ms. Richardson also described the purpose of her consultation as follows:  “I was 

looking at was the question of whether there were people at Conway who could be served in the 

community in a less restrictive, more integrated environment.” Tr. at 662 (Richardson). 

Ms. Richardson testified that she was “puzzled” by the phrase “standard of care”. Tr. at 

688 (Richardson).  She also testified that she does not think the standard of care is defined by the 

majority of professionals because the majority is always going to be behind the curve. Tr. at 688-

89 (Richardson).  She testified that the standard of care is derived “from people who have 

working at the forefront of the field” and described it as what “most folks who are writing about 

the profession and being called upon to develop new aspects of it -- what are they thinking.” Tr. 

at 688 (Richardson).  Ms. Richardson testified that she also considers the relevant standard of 

care to be “where the profession is headed” a “the standard that is beginning to be embraced by 

states as people are setting new direction.” Tr. at 689 (Richardson). 

Ms. Richardson admitted that her definition of the standard of care is not accepted by a 

majority of any professionals. Tr. at 688-89 (Richardson).  She testified that she compared 

services at CHDC to standards “which seem sensible.” Tr. at 528, 674-75 (Richardson).  She 

claimed that she was unable to apply any professional standards in her evaluation of CHDC 

because no one has to live in an “institution [sic] facility.” Tr. at 676 (Richardson).  

Contradicting herself, Ms. Richardson added, “the standard is that nobody [has to live in an 

institutional facility]” Tr. at 676 (Richardson).  Although they were described vaguely, Ms. 

Richardson was clear that the standards she applied were “above the mean.” Tr. at 690 

(Richardson). 
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In an effort to present a veil of legitimacy with her personal agenda, Ms. Richardson also 

testified that she attempted to interpret language that she selectively reviewed from the DDS and 

CHDC mission statements and then used them as her standard. Tr. at 526, 675-76 (Richardson).  

However, she admitted that she knew the mission statements were not written or intended to be 

an articulation of any professional standard. Tr. at 675, 676, 689 (Richardson).  She also 

admitted that the mission statements are merely aspirational goals that DDS and CHDC work 

toward. Tr. at 676 (Richardson).  Although she claimed that she used the DDS and CHDC 

mission statements as standards, Ms. Richardson admitted that at the time she prepared her 

report, she failed to read CHDC’s entire mission statement and missed specific statements in 

CHDC’s mission statement that CHDC is "committed to utilize the least restrictive alternatives 

to meet the developmental needs of individuals and foster a return to community living." Tr. at 

532, 720 (Richardson).  Ms. Richardson failure to read CHDC’s entire mission and her de facto 

adoption of CHDC and DDS’s mission statements as “standards” was part of a feeble attempt to 

disguise her inferior work and personal agenda. Tr. at 523, 720 (Richardson). 

Ms. Richardson’s distorted concept of standards allowed her to go into CHDC and 

conclude that some individuals could be discharged to community settings, without consideration 

of how those individuals would fare in a community setting, what their needs would be, or even 

whether those individuals’ guardians want an alternative setting. Tr. at 5986 (Walsh).  She 

admitted that her review of CHDC and opinions were not mainstream and admitted that she did 

not necessarily rely on facts or data to reach her conclusions. Tr. at 679-81 (Richardson).  

Although she implied that she was the embodiment of a standard, Ms. Richardson has published 

nothing for at least the past 10 years and none of her work has been subjected to peer-review. Tr. 

at 690, 677 (Richardson); See also Pl. Ex. 210.  Ms. Richardson relied on no case law, including 
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the Olmstead decision in assessing services at CHDC. Tr. at 678-79 (Richardson).  She also 

testified that her evaluation of services need not be based on the scientific method, but rather on 

broadly discerning the truth, which Ms. Richardson claims “depends on the person.” Tr. at 680-

81 (Richardson). 

Ms. Richardson admitted that CMS regulations provide the relevant standards of care for 

discharge and transitions.  She acknowledged that CMS regulates admission and discharge 

practices at ICF/MR facilities, including CHDC. Tr. at 685 (Richardson).  Consistent with the 

Olmstead standard, ICF/MR regulations permit transfer or discharge only when a facility cannot 

meet an individual's needs, the individual no longer requires an active treatment program in an 

ICF/MR setting, the individual or guardian chooses to reside elsewhere, or when a determination 

is made that another level of service or living situation, either internal or external, would be more 

beneficial, or for any other good cause, including any reason that is in the best interest of the 

individual. Tr. at 686 (Richardson).  CMS regulations specifically delineate when discharge or 

transfer of a CHDC resident is required. Tr. at 686 (Richardson).  Ms. Richardson made no 

attempt to apply CMS regulations in her review of discharge and transition practices at CHDC. 

Tr. at 686 (Richardson).  She also admitted that neither the ICF/MR regulations nor any other 

professional standards require a formal transition plan, as she proposed in her direct testimony. 

Tr. at 687 (Richardson). 

 

27. MS. RICHARDSON SUBJECTIVELY SELECTED HER SAMPLE  
 

Ms. Richardson chose the number of CHDC residents that she reviewed because it was “a 

number [she] thought [she] could do.” Tr. at 658 (Richardson).  She admitted that the CHDC 

residents she chose to review were not randomly selected. Tr. at 658 (Richardson).  Ms. 
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Richardson did not select CHDC residents for her sample based on any objective criteria and she 

did not attempt to draw a representative sample of CHDC residents for her analysis. Tr. at 5992 

(Walsh).  She agreed that her sample was biased in favor of higher functioning CHDC residents 

and was not representative of the population at CHDC. Tr. at 703 (Richardson).  She admitted 

that forty-five percent of the individuals she reviewed at CHDC were pre-determined to be 

among the most high-functioning CHDC residents. Tr. at 703, 5992 (Richardson, Walsh).  Ms. 

Richardson’s review of CHDC included a bad sample and variables that did not correlate to her 

conclusions. Tr. at 5992 (Walsh).  Any conclusions drawn from Ms. Richardson’s sample cannot 

be extrapolated to the entire CHDC population.  

 

28. MS. RICHARDSON’S FLAWED METHODOLOGY   
 

Ms. Richardson had no rational basis for her opinions or conclusions regarding services 

at CHDC. Tr. at 5994 (Walsh).  She used absolutely no clinical process in her evaluation of 

CHDC. Tr. at 5984 (Walsh).  Ms. Richardson admitted that she did not review the quality of any 

services at CHDC and she made no effort to compare services at CHDC to services offered by 

community- based providers in Arkansas. Tr. at 661, 679 (Richardson).  When questioned about 

her flawed methodology, Ms. Richardson testified that her work in this case was only an 

overview and was not an intensive review. Tr. at 694 (Richardson). 

Despite claiming that she toured CHDC for nine days during 2009, Ms. Richardson 

attended only two IPP meetings. Tr. at 695 (Richardson).  She did not look at any clinical records 

during her review of CHDC, such as physical therapy evaluations, occupational therapy 

evaluations, speech evaluations, psychological testing, behavior reports, or behavioral 

interventions. Tr. at 659 (Richardson).  She only looked at residents’ clinical records to the 
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extent that they were incorporated into resident’s Individual Program Plans, so she could not 

possibly have assessed CHDC’s treating professionals’ exercise of professional judgment 

accurately. Tr. at 659 (Richardson).  She also did not interview any CHDC guardians as part of 

her review. Tr. at 694-95 (Richardson).   

Ms. Richardson’s brief tour of CHDC, limited review of records, and incidental meeting 

of some CHDC residents, did not afford her enough information to conclude that any CHDC 

resident could be classified as high, medium, or low priority for community placement. Tr. at 

5983 (Walsh).  For the limited observations that she made, Ms. Richardson did not use standard 

naturalistic observation practices and she admitted as much. Tr. at 5994 (Walsh).  With utter 

disregard for CHDC residents, Ms Richardson chose to inject herself into situations she claimed 

to be observing. Tr. at 5994 (Walsh).  Interacting with someone is necessarily different than 

observing someone. Tr. at 5995 (Walsh).  If a CHDC resident is interacting with a stranger, such 

as Ms. Richardson, even if Ms. Richardson is somehow able to simultaneously withdraw and 

observe and interact, as an observer she is not getting an accurate sample of that individual’s 

typical behavior. Tr. at 5995 (Walsh).  To do a proper evaluation of transition services at CHDC, 

one would need to look at the resident as a whole, in the same way that the interdisciplinary team 

does, including treatment history, functional skills, and the nature of the place to which he or she 

would be transitioning. Tr. at 5983, 6764-65 (Walsh, A. Green).  Without an in-depth review of 

client files and lengthy naturalistic observations, Ms. Richardson should not have even been 

making recommendations about program plans, transition services, or community placements. 

Tr. at 5994 (Walsh). 

Ms. Richardson occasionally does part-time work in Tennessee pursuant to a consent 

decree. Tr. at 738 (Richardson).  According to Ms. Richardson, when she does her review of 
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services in Tennessee, she interviews a resident for hours. Tr. at 738 (Richardson).  She then 

interviews the resident’s treating professionals, including physicians, and the resident’s 

guardians and only then does she make a recommendation about whether she believes the 

resident should continue to reside at the facility or consider transferring to a community 

residential setting. Tr. at 738-39 (Richardson).  Ms. Richardson has never done an analysis of her 

work in Tennessee to determine if it is statistically valid, statistically reliable, or statistically 

significant, but she did not even attempt to apply that process in reviewing services at CHDC. Tr. 

at 677, 738-39 (Richardson). 

Ms. Richardson made no attempt to compare CHDC to similar facilities. Tr. at 668 

(Richardson).  She did not know the rate of admission at CHDC and did not know the rate of 

admission to any other large, publicly operated ICF/MR facility. Tr. at 669 (Richardson).  She 

did not rely on the CMS data compilation, OSCAR (“online survey certification and reporting”), 

although she suspected OSCAR contained relevant data for purposes of comparing CHDC to 

other facilities. Tr. at 668 (Richardson). 

 On direct examination, Ms. Richardson claimed that her opinions were informed by a 

study by the University of Minnesota, but then on cross-examination she repeatedly insisted that 

she offered no such testimony. Cf. Tr. at 596-597, 668 (Richardson).  Ms. Richardson did not 

know that the University of Minnesota study, which she selectively cited in her direct 

examination, actually uses data from OSCAR to compare data and outcomes across states. Tr. at 

668 (Richardson).  The University of Minnesota study cited by Ms. Richardson in her direct 

examination describes the rates of admission to large publicly operated ICF/MR’s nationwide 

have increased in recent years. Tr. at 668-669 (Richardson).  When Defendants’ counsel pointed 

Ms. Richardson to that statistic, she testified that she had no opinion about why the rates of 
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admission to large publicly operated ICF/MR’s have increased in recent years. Tr. at 669.  

Exposing her personal ideological agenda, she refused to consider the possibility that the rates of 

admission to large publicly operated ICF/MR’s nationwide have increased in recent years 

because the resources in community programs are inadequate to meet the need of some people 

with developmental disabilities. Tr. at 669 (Richardson). 

 

29. MS. RICHARDSON’S INACCURATE  AND UNINFORMED 
RANKING OF CHDC RESIDENTS 

 
At the back of Ms. Richardson’s report, she included a chart, but she never explained 

how she selected information to include in her chart or why she excluded other information. Tr. 

at 5984 (Walsh).  Similarly, Ms. Richardson rated CHDC residents in her sample along a high, 

medium, low continuum, but she never explained what that continuum was or what criteria she 

used to place residents at various places on that continuum. Tr. at 5990 (Walsh).  Similarly, she 

never explained how she reached any of her conclusions about specific CHDC residents. Tr. at 

5985 (Walsh).  In some cases, Ms. Richardson rated CHDC residents “high” in her category 

system despite them having extremely complicated physical and mental impairments, being 

profoundly disabled, and requiring 24 hour care.  Tr. at 5985 (Walsh).  Making a judgment that 

any particular person is a high candidate for community placement cannot be done, particularly 

without knowing whether there are community settings that can meet the actual needs of the 

individual. Tr. at 5983 (Walsh).  Ms. Richardson never offered any explanation for how she 

reached her decision or what criteria she even considered. Tr. at 5985 (Walsh).  Ms. 

Richardson’s entire analysis of CHDC was subjective. Tr. at 706, 5985 (Richardson, Walsh).  

She did not even meet with four of the CHDC residents she rated as high for consideration of 

community placement. Tr. at 716 (Richardson). 
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Ms. Richardson’s ratings of CHDC residents are completely meaningless. Tr. at 5992 

(Walsh).  At trial, she was unable to explain why she ranked CHDC residents high, medium, or 

low, without referring to the particular resident’s records because she used no objective criteria 

in her review of CHDC. See e.g. Tr. at 704, 705, 706 (Richardson).  Her assignment of high, 

medium, and low designations appeared to be random. Tr. at 5991 (Walsh).  Ms. Richardson 

never explained how she concluded that half of the people in her review should have “upgraded” 

plans and what purpose it would serve. Tr. at 5984 (Walsh).  Ms. Richardson rankings made no 

distinction in her ratings among CHDC residents who were ambulatory, non-mobile, medically 

fragile, or self-injurious. Tr. at 5991 (Walsh). 

For several CHDC residents, Ms. Richardson misrepresented the nature of their support 

and service needs. Tr. at 6766 (A. Green).  For example, M.F. she indicated a diagnosis of spina 

bifida, hydrocephaly, renal failure, and g-tube. Tr. at 6765 (A. Green).  M.F. does have a g-tube, 

but he does not have a diagnosis of renal failure and he does not have a diagnosis of spina bifida. 

Tr. at 6765 (A. Green).  In her key issues for some people, Ms. Richardson indicated that some 

residents were medically fragile, needed 24-hour nursing care, and they had reflux precautions. 

Tr. at 6765 (A. Green).  Those are also things that M.F. has, but they were not identified by Ms. 

Richardson in her description of M.F. Tr. at 6765 (A. Green). 

For M.L.A, Ms. Richardson simply indicated that he needed health supports. Tr. at 6765 

(A. Green).  She did not identify, as she did for some individuals, M.L.A.’s renal failure, 

aggression, hydrocephaly, and medically fragility. Tr. at 6765 (A. Green).  Similarly, Ms. 

Richardson was pointedly asked why she rated C.G. as “high” for potential placement in a 

community setting. Tr. at 704 (Richardson).  After rereading C.G.’s IPP, Ms. Richardson’s 

unresponsive answer was: 
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I rated her as high because I thought what I was seeing was an 
indication that she was making progress, that she was stabilizing, 
that she had some capabilities that would allow for a transition in 
spite of the fact that it was really clear that the team had said that 
her last transition had been difficult. So my thinking was that were 
she to make another transition, it would be a good idea if you just 
make one more, not try to transition her through team placements 
or something, but to really think about what a good community 
placement might be for her, and then decide whether that would be 
possible to do and appropriate to do. And if it were, then proceed 
in that direction, not in a hurried fashion, but in a measured 
fashion. 
 

  Tr. at 704-05 (Richardson). 
 

Ms. Richardson also rated R.S.C. as “high” for consideration for community placement. 

Tr. at 5995 (Walsh).  R.S.C. is a blind 29-year-old woman with profound cognitive disabilities.  

She has been diagnosed with cerebral palsy and anxiety disorder.  Her overall age equivalent is 

17 months.  She needs total personal care and intense supervision.  She is not ambulatory and 

uses a wheelchair for movement.  She can only express her needs and wants through gestures 

and facial expressions.  She takes psychotropic medications.  She has a behavior plan for 

agitation, flails her arms and legs, and has high pitched vocalizations.  She disrobes, tears her 

disposable briefs, and sometimes bites herself. Tr. at 5996 (Walsh).  If R.S.C. was discharged to 

the community she would likely be discharged to a nursing home because of her exceptional 

clinical needs. Tr. at 5996 (Walsh).  At age 29, it would not be appropriate for R.S.C. to be 

served in a nursing home.  Ms. Richardson’s cavalier rating of “high” for R.S.C. was wrong. Tr. 

at 5996 (Walsh).  RSC’s Interdisciplinary Team made professional judgments, concluding that 

R.S.C. should be served at CHDC and documented that decision in R.S.C.’s IPP. Tr. at 5997 

(Walsh). 

Similarly, Ms. Richardson’s representation that J.S.R. would get the attention he craves 

in the community, which would, in turn, cure his behavior problem, was a transparent attempt to 
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perpetuate a fallacy and further her agenda. Tr. at 5993 (Walsh).  Advocates like Ms. Richardson 

attempt to perpetuate the myth that facilities like CHDC cause behavior problems and if you take 

someone out of a facility, there behavior problems will go away. Tr. at 5993 (Walsh).  There is 

absolutely no basis for that unfounded speculation and Ms. Richardson offered no evidence to 

support it. Tr. at 5993 (Walsh).  People who have behavior problems are prone to have them 

regardless of where they live and the setting, in and of itself, is not necessarily a behavioral 

change agent. Tr. at 5993 (Walsh).  Contrary to Ms. Richardson’s theory that CHDC caused 

J.S.R.’s behavior problems, J.S.R.’s records show that his behavior has consistently improved 

since he has been at CHDC. Tr. at 5993-94 (Walsh).  In fact, by June 2009, J.S.R. had ten 

straight months without aggressive episodes. Tr. at 5993-94 (Walsh).  By Ms. Richardson’s 

logic, he should stay where he is. Tr. at 5994 (Walsh). 

 

30. DEFENDANTS’ EXPERTS’ ANALYSIS OF MS. RICHARDSON’S 
EVALUATION 

 
Defendants’ experts, Drs. Kevin Walsh and Theodore Kastner, did an objective, 

secondary analysis of Ms. Richardson’s chart, where she listed all of the CHDC residents she 

reviewed. Tr. at  4340-41 (Kastner), 5989 (Walsh).  Defendants’ experts determined that, at best, 

only half of the information in Ms. Richardson’s chart could provide information about the 

functional status of the CHDC residents. Tr. at 5989 (Walsh).  They testified that the criteria Ms. 

Richardson used in her evaluation simply could not be determined. Tr. at 4340-41 (Kastner), 

5990-92 (Walsh).  Her assignment of high, medium, and low designations appeared to be 

random. Tr. at 4340-4341, 5991 (Kastner, Walsh).  As part of their objective, secondary analysis 

of Ms. Richardson’s chart, Drs. Walsh and Kastner did determine that Ms. Richardson did not 

use ambulation, mobility, health status, cognitive level, adaptive level, aggressive behavior, and 
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type of behavior plans as criterion for rating CHDC’s residents on her continuum. Tr. at 4340-41 

(Kastner), 5991 (Walsh).  Dr. Walsh testified that professional literature identifies variables such 

as ambulation, mobility, health status, cognitive level, adaptive level, and behavior issues that 

predict community success. Tr. at 5991 (Walsh).  Yet, Ms Richardson chose to ignore those 

criteria. Tr. at 4340-41 (Kastner), 5991 (Walsh).  Defendants’ experts finally concluded that Ms. 

Richardson had no basis for any of her opinions about CHDC’s transition services. Tr. at  4340-

41 (Kastner), 5994 (Walsh). 

As to Ms. Richardson’s sampling, Dr. Kastner testified that  

[s]he went to lists of individuals and chose a disproportionately 
greater number from the group that had the greatest needs and a 
disproportionately high number from the group that had the lesser 
clinical needs and, as a result, was really unable to reach a 
conclusion about the overall needs of the population at the facility. 
 

  Tr. at 4344 (Kastner). 

 Dr. Kastner expressed particular concern with Ms. Richardson’s claim that she could 

decide that a CHDC resident could be placed in a less restrictive setting without any assessment 

of the individual, and in some cases without even seeing the individual. Tr. at 4339 (Kastner).   

Commenting on Ms. Richardson’s methodology, Cr. Kastner testified 

I think that’s akin to just operating a Ouija board.  Professional 
judgment requires a professional assessment.  It’s absurd to think 
that anyone could walk into a room and make an assessment of 
what would be clinically indicated for an individual without 
undertaking a clinical assessment.  One of the values and real 
importance of the ICF/MR model is the interdisciplinary approach 
to treatment planning.  And because the process is driven by 
multiple professional providing their input, a comparable 
assessment would need to be done.  

 
  Tr. at 4339 (Kastner). 
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 Dr. Kastner added that Ms. Richardson’s opinion, which she attempt to extrapolate to half 

of the CHDC population was “an outrageous opinion, because it is not based in any assessment 

of the individual needs…of the person, and could result in significant harm if someone were to 

act upon those recommendations or create an expectation that half of the individuals who 

currently reside at CHDC could adequately be served in less restrictive settings.” Tr. at 4344-45 

(Kastner).  As Dr. Kastner testified, the Department of Justice compelled residents of an ICF/MR 

facility in Nebraska to be transferred to less restrictive settings, and those individuals died at an 

extremely high rate because the settings they were transferred to were clinically inappropriate. 

Tr. at 4345 (Kastner). 

 During his testimony, Dr. Kastner also noted that he toured community providers with 

Ms. Richardson and expressed concern that Ms. Richardson related on selective portions of those 

tours to the Court. Tr. at 4312 (Kastner).  Dr. Kastner testified that Easter Seals, United Cerebral 

Palsy, Pathfinders, and the Faulkner County Workforce Center all indicated that less restrictive 

programming funded through the waiver and state Medicaid plan was often unable to meet the 

needs of individuals who required a more intensive service model, such as an ICF model. Tr. at 

4312 (Kastner).  Dr. Kastner also testified that those community providers expressed 

appreciation for their respective relationships with CHDC and ability to rely on CHDC to serve 

clients from their programs on short and long term bases. Tr. at 4312 (Kastner).  

 

31. MS. RICHARDSON’S LIMITED CONCLUSION 
 

Ms. Richardson’s trial testimony was significantly different than the opinions she 

expressed in her report, but because Plaintiff’s counsel refused to offer any of its experts’ reports 

as evidence, Ms. Richardson’s testimony stands alone.  At trial, Ms. Richardson testified that it 
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was not her recommendation that any resident of CHDC be discharged or transferred from 

CHDC based on her review. Tr. at 553-54, 693, 708 (Richardson).  Ms. Richardson merely 

testified that in her opinion as many as 50 percent of CHDC residents could have their plans 

“upgraded.” Tr. at 553-54, 716 (Richardson).  She actually testified that “perhaps 50 percent 

could look at really having their transition plans upgraded….” (emphasis added) Tr. at 553-54 

(Richardson).  CHDC does not have a separate document called a “transition plan” and no 

ICF/MR is required to have such plans.  Tr. 4041 (Kastner).   CHDC has Individualized Program 

Plans with a section entitled “transition plan,” but Ms. Richardson’s implication that transition 

plans are a separate documents at CHDC is further evidence of her cavalier review of services at 

CHDC.  Tr. at 4041(Kastner).  Ms. Richardson offered no standard for making that assessment. 

Tr. at 638-42, 668 (Richardson).  Ms. Richardson admitted that neither the ICF/MR regulations 

nor professional standards require a formal transition plan, as she proposed in her direct 

testimony. Tr. at 687 (Richardson). 

Q. PLAINTIFF’S PRIVATE PROVIDERS ARE NOT TREATING 
PROFESSIONALS AND OFFERED SELF-SERVING TESTIMONY 

 
All of the community providers that testified for Plaintiff operate privately owned,  

multi-million dollar corporations that would reap direct financial benefit if they received any 

referrals from CHDC.  Furthermore, none of those witnesses was qualified to offer a clinical 

opinion about the care of CHDC residents.   

First Step, Inc. has an annual budget of $32 million. Tr. at 862 (Bland).  Its revenue 

comes from developmentally disabled Arkansans’ waiver funds for the services it provides. Tr. 

at 863 (Bland).  Ms. Bland estimated that First Step, Inc. charges its waiver clients an average of 

$40,000 to $45,000 per year or higher. Tr. at 887-888 (Bland).  Ms. Bland admitted that her 

estimate does not reflect total costs of care for individuals served by First Step, Inc. because, for 
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example, individuals reside in their families’ homes and receive medical care from other 

providers. Tr. at 888 (Bland).  Ms. Bland testified that if First Step, Inc. is able to serve more 

severely disabled people through the waiver, such as individuals currently residing at CHDC, it 

will be able to charge those clients more for its services. Tr. at 888 (Bland).  Among the 1600 

individuals for whom First Step, Inc. provides services, only about 165 of those individuals use 

state waiver funds. Tr. at 917 (Bland).  Ms. Bland misrepresented the number of individuals for 

whom First Step, Inc. provides services through the state waiver. Tr. at 918 (Bland).  In her 

direct testimony, Ms. Bland inflated the number of individuals First Step, Inc. serves through the 

state waiver. Tr. at 918 (Bland).  She testified that First Step, Inc. serves 206 individuals through 

the waiver, but First Step, Inc. actually serves only 168 individuals through the waiver. Tr. at 918 

(Bland).  In her direct testimony she misrepresented that First Step, Inc., was among the five 

largest providers of waiver services for developmentally disabled Arkansans. Tr. at 918 (Bland).  

Ms. Bland admitted that First Step, Inc. is not among the largest five providers of waiver services 

in Arkansas. Tr. at 918 (Bland). 

Ms. Bland also owns and operates five other corporations, ironically named “On Our 

Own, Inc.,” “On Our Own II, Inc.” “On Our Own III, Inc.,” “On Our Own IV, Inc.,” and “On 

Our Own V, Inc.” Tr. at 953 (Bland) (and AR Sec of State).  Ms. Bland’s “On Our Own” 

companies own all of the real estate where the clients, to whom First Step, Inc. provides 

residential services, reside. Tr. at 953 (Bland).  First Step, Inc. is the managing agent of the real 

estate where those clients live and the program and service provider. Tr. at 954 (Bland).  The 

clients to whom First Step, Inc. provides residential services turn their money over to First Step, 

Inc.,  First Step, Inc. then pays rent to one of Ms. Bland’s five “On Our Own” companies. Tr. at 
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953 (Bland).  Ms. Bland’s testimony was questionable because her testimony is directly 

connected to her potential, personal financial gain. Tr. at 862 (Bland). 

Ms. Bland holds no experience, advanced credentials, licensure, or certification that 

would allow her to second-guess licensed, treating professionals. Tr. at 926-27 (Bland).  Despite 

overseeing First Step, Inc.’s provision of educational services to children, Ms. Bland has never 

been certified as a special education teacher and has never taught special education. Tr. at 926 

(Bland).  Ms. Bland’s only distantly relevant educational background is a bachelor’s degree in 

sociology from Southern Arkansas University which she received over 40 years ago. Tr. at 926 

(Bland).  Ms. Bland testified that she “graduated from college with a degree in a helping field…” 

and then later denied that she testified in that way. Tr. at 926 (Bland).  Ms. Bland deliberately 

misrepresented her anticipated testimony to Defendants’ counsel as recently as one (1) day 

before she testified. Tr. at 910 (Bland).  Ms. Bland misled Defendants’ counsel about her 

anticipated testimony by disingenuously claiming that she was reluctant to testify. Tr. at 910 

(Bland).  Ms. Bland deliberately hid the fact that she reviewed CHDC IPPs from Defendants’ 

counsel in an effort to needlessly disrupt Defendants’ case. Tr. at 910 (Bland).  Ms. Bland 

testified that she believed that no one under the chronological age of majority should ever see the 

inside of an institution. Tr. at 960 (Bland). 

Ms. Bland’s cousin resides at CHDC because her needs cannot be met by a private 

provider or in an alternative residential setting. Tr. at 670 (Bland).  Ms. Bland has a cousin who 

resides at CHDC and she has made no effort to seek or discuss alternative residential placement 

with her family. Tr. at 912, 968 (Bland).  Ms. Bland has not even visited CHDC in the past 15 

years, in either a professional or personal capacity. Tr. at 912 (Bland).  Whether financially 

motivated or not, Ms. Bland was mometarily able to set aside her personal agenda and admit that 
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guardians, such as her cousin’s guardian, should absolutely not be forced to consider community 

placement. Tr. at 670 (Richardson). 

Arkansas Support Network has an annual budget of over $10 million. Tr. at 1512 (Vire). 

The majority of work done by Arkansas Support Network is providing direct care workers for 

individuals with disabilities who reside in group homes or privately operated residences, 

including HUD housing. Tr. at 1507 (Vire).  Arkansas Support Network employs only 450 

people, 400 of whom are direct care staff. Tr. at 1507, 1512 (Vire).  Arkansas Support Network 

operates a small employment program with 50 disabled individuals enrolled, but only 39 of those 

individuals are actually employed. Tr. at 1507 (Vire).  Arkansas Support Network does not 

provide any financial support for disabled Arkansans who want to own their own homes, despite 

Dr. Vire claiming that Arkansas Support Network had a program to provide home ownership for 

the disabled. Tr. at 1509 (Vire).  The individual development accounts, to which Dr. Vire 

claimed the Arkansas Support Network had some relationship, are actually a Department of 

Human Services program, not an Arkansas Support Network program. Tr. at 1509 (Vire). 

Despite reviewing at least one CHDC IPP, and on direct examination, testifying that he 

could serve someone with personality change due to cerebral palsy, Dr. Vire admitted that he did 

not know what personality change due to cerebral palsy was. Tr. at 1533 (Vire).  Dr. Vire 

admitted that he has a “personal bias…that we should not have institutions.” Tr. at 1542-43 

(Vire).  Dr. Vire testified that he believes it is futile to support a system of care for the disabled 

that provides for community based programs and institutional care, and Dr. Vire contends that 

institutional programs should be eliminated to resolve the dilemma that he perceives. Tr. at 1547 

(Vire).  Dr. Vire testified that he believed the Plaintiff’s lawsuit against CHDC, DDS, DHS, and 

the State of Arkansas was some kind of “a humanitarian argument.” Tr. at 1546 (Vire).  
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However, even Dr. Vire conceded that he would not question the decision of a guardian who 

opted to have his or her loved one receive services at CHDC. Tr. at 1543 (Vire). 

Cindy Alberding is the executive director of a privately owned company called, 

Independent Case Management, Inc. Tr. at 1327-28 (Alberding).  Ms. Alberding is also the 

president of an organization called the Arkansas Waiver Association. Tr. at 1330 (Alberding).  

Ms. Alberding began her 20 tenure at Independent Case Management, Inc., as the vice president 

of that company. Tr. at 1328 (Alberding).  Independent Case Management, Inc., provides 

services to approximately 450 clients. Tr. at 1331, 1332 (Alberding).  Independent Case 

Management, Inc., is paid approximately $35,000 to $40,000 per client for providing its limited 

services, which do not include residential, educational, day programs, and all Medicaid state plan 

services to its clients. Tr. at 1333, 1384 (Alberding).  Ms. Alberding’s educational background is 

limited to a bachelors degree in special education. Tr. at 1383 (Alberding).  Ms. Alberding 

worked as a special educator for only three years from 1982 to 1985. Tr. at 1383 (Alberding).  

Ms. Alberding holds no advanced credentials, licenses, or certifications. Tr. at 1383-84 

(Alberding). 

Jeff Lambert is the assistant executive director for programs at Bost, Inc, a privately 

owned corporation based in Fort Smith, Arkansas. Tr. at 1858, 1919 (Lambert).  He holds a 

bachelor’s degree in organizational management, but has no clinical or professional training. Tr. 

at 1892 (Lambert).  Bost, Inc. has an annual budget of approximately $26.5 million. Tr. at 1859-

60 (Lambert). 

 
32. PLAINTIFF’S WITNESSES’ COMMUNICATION WITH 

DEFENDANTS 
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All of the private providers who testified for the Plaintiff also admitted that they had an 

active relationship with DDS and CHDC to the benefit of the disabled individuals they serve.  As 

discussed more fully below, DDS maintains information about services provided by all 

community providers, which it uses to refer individuals, guardians, and family members who 

could benefit from those services. Tr. at 1448 (Cromer), Pl. Ex. 265, 1395 (Alberding).  

Additionally, Independent Case Management, Inc. has had clients leave its services and opt for 

placement at Arkansas’ human development centers. Tr. at 1336 (Alberding).  Independent Case 

Management, Inc., recently had at least one client’s guardian remove his child from Independent 

Case Management, Inc.’s services and opt for his child to receive services at CHDC. Tr. at 1393-

94 (Alberding).  Ms. Alberding added that it was possible that her staff have been contacted by 

CHDC personnel inquiring about services for CHDC residents that she would not necessarily 

know about. Tr. at 1395 (Alberding).  Bost, Inc., has had two former CHDC residents, J.D.G. 

and J.M., transitioned to its programs recently. Tr. at 1898 (Lambert).  Several years ago a 

CHDC resident, R.W., was transitioned from a Willow home at CHDC to Bost, Inc.  (She later 

moved to another state.) Tr. at 1899 (Lambert).  CHDC and Bost, Inc., have been in contact 

about specific services offered by Bost, Inc., and potentially available for specific CHDC 

residents. Tr. at 1898-99 (Lambert).  CHDC personnel have solicited, and received, specific 

information about services offered by Bost, Inc. Tr. at 1899 (Lambert).  Contrary to Plaintiff’s 

allegation, CHDC has transitioned at least one (1) child from CHDC to the privately operated 

community provider, Bost, Inc. Tr. at 1865 (Lambert).   

Arkansas Support Network has also provided services to individuals who previously 

resided at CHDC. Tr. at 1523 (Vire).  Dr. Vire admitted that the staff of Arkansas Support 

Network may have had conversations with CHDC personnel about specific CHDC residents that 
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Dr. Vire did not know about. Tr. at 1548-49 (Vire).  CHDC personnel also have solicited 

information from First Step, Inc. about services potentially available for specific CHDC residents 

and had conversations with First Step, Inc. personnel about the scope of those services. Tr. at 866 

(Bland).  As recently as August 2010, CHDC inquired about services offered by First Step, Inc., 

for a specific CHDC resident. Tr. at 921 (Bland).  First Step, Inc. had to inform CHDC that it did 

not provide the services needed for that CHDC resident. Tr. at 921 (Bland).  Ms. Bland misled 

the Court in her direct testimony when she suggested that First Step, Inc. had never referred any 

of its clients to CHDC. Tr. at 920 (Bland).  Ms. Bland admitted that First Step, Inc. has referred 

at least one client to CHDC’s outreach program. Tr. at 920 (Bland).  Ms. Bland also admitted 

that First Step, Inc. sought CHDC’s assistance in developing a behavior management program 

for a First Step, Inc. client and that CHDC aided First Step, Inc. in developing that program 

including providing First Step, Inc. with information, tools, and methods for helping that client. 

Tr. at 920 (Bland).  First Step, Inc. has referred at least one (1) child back to his school district 

and that school district in turn referred that child to a human development center. Tr. at 936 

(Bland).  Ms. Bland admitted that she had received clients who were referred, and transferred 

from, the Human Development Centers, and she specifically recalled such transitions from the 

Booneville Human Development Center. Tr. at 921 (Bland).  Ms. Bland added that she may have 

had clients transfer from CHDC to First Step, Inc., despite her claim that she could not recall any 

such transfers during her direct testimony. Tr. at 920-21 (Bland). 

 
33. INFORMATION ABOUT SERVICES AVAILABLE IN THE 

COMMUNITY 
 

The Division of Developmental Disabilities Services maintains detailed information 

about services provided by all community providers which it uses to refer individuals, guardians, 
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and family members who could benefit from those services. 1448 (Cromer), Pl. Ex. 265, 1395 

(Alberding).  Guardians, family members, and individuals get information about First Step, Inc., 

from its website, treating physicians, telephone contact, self-referral, and other mechanisms. Tr. 

at 864 (Bland).  Most recipients of First Step, Inc.’s services receive those services because they 

have been referred by their primary care physicians. Tr. at 864-65 (Bland).  Ms. Bland also offers 

potential recipients of First Step, Inc.’s services information about other privately operated 

service providers, but has not and does not tell those people about the possibility of receiving 

services at a human development center. Tr. at 898-99 (Bland).  Bost, Inc. receives client 

referrals from DDS and other state agencies. Tr. at 1863 (Bland).  Arkansas Support Network 

also gets referrals to its program from the State. Tr. at 1522 (Vire).  In his direct testimony, Dr. 

Vire misrepresented his organization’s ability to inform guardians and potential clients about the 

services offered by Arkansas Support Network and that there is no prohibition on him or 

Arkansas Support Network engaging in that activity. Tr. at 1558 (Vire).  Guardians or 

individuals who want services, such as those provided by Arkansas Support Network, are given 

information about Arkansas Support Network and similar organizations, and guardians or 

individuals are able to contact Arkansas Support Network or similar organizations directly. Tr. at 

1522-23 (Vire).  Independent Case Management, Inc. sends information out to people that 

contact it for information. Tr. at 1395 (Alberding).  Independent Case Management, Inc. also 

does some outreach about some services it provides. Tr. at 1395 (Alberding).  Its employees have 

also spoken at different community groups about services it provides. Tr. at 1395 (Alberding).  

Its representatives have also spoken at transition meetings at schools when the school districts 

invite it. Tr. at 1395 (Alberding). 
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34. DEFENDANTS’ PROVIDER FAIRS 
 

Although the State of Arkansas has no obligation to host provider fairs, it does so as part 

of its commitment to provide a continuum of services for the developmentally disabled. Tr. at 

841 (Green).  The provider fairs organized by DDS are specifically designed to allow private 

providers to reserve a table, set it up and provide information about their organizations, and 

answer questions from consumers, families, guardians, and whoever else attends. Tr. at 1869-70 

(Lambert).  Plaintiff’s community provider witnesses conceded that the provider fairs are used to 

help them market their services. Tr. at 1339, 938 (Alberding, Bland).  In the past year, there have 

been at least four (4) provider fairs hosted at human development centers in Arkansas.  Tr. at 

1338-39 (Alberding).  Several providers, CHDC personnel, families of residents, and residents of 

CHDC attended the community provider fair at CHDC in April 2010. Tr. at 983 (Bland). 

Two (2) staff members of First Step, Inc. attended the community provider fair at CHDC 

in April 2010, although Ms. Bland did not even know the provider fair was held. Tr. at 983 

(Bland).  Dr. Vire erroneously testified that he and Arkansas Support Network were not invited 

to the community provider fair hosted by CHDC. Tr. at 1524 (Vire).  Although Dr. Vire 

vehemently denied he was invited to the community provider fair hosted by CHDC, Ms. Green 

did invite Dr. Vire and Arkansas Support Network to attend the community provider fair. Tr. at 

6781, 6791-92 (A. Green); Def. Ex. AG-1. 

CHDC invited First Step, Inc. to a provider fair at CHDC in 2010 and First Step, Inc. 

attended that provider fair. Tr. at 923 (Bland).  Independent Case Management, Inc., was also 

invited to the provider fair at CHDC, but chose not to attend. Tr. at 1338 (Alberding).  In the 

months before trial, personnel from Bost, Inc. attended a meeting at CHDC regarding 

transitioning residents from the Alexander Human Development Center. Tr. at 1868 (Lambert).  
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When asked directly by Plaintiff’s counsel, Mr. Lambert testified that he was not disappointed in 

the turnout for the provider fairs because “a lot of times you don't have participation from the 

families.” Tr. at 1870 (Lambert). 

Plaintiff’s community providers’ questionable commitment to actually serving 

individuals in Arkansas’ human development centers is revealed by their involvement with 

residents of the Alexander Human Development Center.  For example, despite Dr. Vire’s claims 

that he has made efforts to serve individuals transitioning from Alexander Human Development 

Center, none of those individuals have selected Arkansas Support Network as a provider for any 

services. Tr. at 1550 (Vire).  First Step, Inc. had two staff members attend two community 

provider fairs at the Alexander Human Development Center in August 2010, but Ms. Bland did 

not personally attend either of those events. Tr. at 983 (Bland).  No residents of the Alexander 

Human Development Center have signed a provider selection form indicating that they want 

Independent Case Management, Inc., as their provider. Tr. at 1383 (Alberding).  Other than 

attending a provider fair, neither Ms. Alberding, nor Independent Case Management, Inc., has 

made any effort to participate in the process of transitioning residents from the Alexander 

Human Development Center, despite being aware that that facility is closing. Tr. at 1383 

(Alberding). 

 
35. PLAINTIFF’S PRIVATE PROVIDER WITNESSES 

CONDUCTED A LIMITED REVIEW OF CHDC RESIDENTS’ 
OLD INDIVIDUALIZED PROGRAM PLANS 

 
None of Plaintiff’s provider witnesses selected the IPPs they reviewed and none of them 

even knew how those documents were selected for their review. Tr. at 1555, 1874, 1901-02, 

1377, 1380, 877, 912-13 (Vire, Lambert, Alberding, Bland).  The Plaintiff selectively chose a 

limited number of old IPPs for CHDC residents and presented them to Ms. Bland and the other 
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community providers with specific instructions to “review the needs, the diagnosis, and anything 

of significance related to the needs and decision in the program plan, the goals and objectives.” 

Tr. at 866, 868, 1377 (Bland, Alberding).  Other than the IPPs they reviewed, Plaintiff’s 

witnesses did not review any records, attend any IPP meetings, meet with any CHDC resident, 

CHDC residents’ guardians, or CHDC staff, or otherwise attempt to better understand the CHDC 

residents about whom they would testify. Tr. at 1880, 1902-03, 1379-80, 1532, 1554-55, 912-13, 

(Lambert, Alberding, Vire, Bland).  Plaintiff’s witness’ self-serving testimony is even more 

troubling when one considers Defendants’ expert, Dr. Kastner’s research on the risk of mortality 

in community based settings as compared to institutions.  Dr. Kastner conducted research in the 

state of California that demonstrated that there was an elevated risk of mortality associated with 

living in the community as compared to living in an “institution.” Tr. at 3965-66 (Kastner). 

Plaintiff’s non-expert witness, Dr. Vire’s, testimony helped reveal why these witnesses 

were willing to testify that they could serve individuals they never met and for whom they only 

had a single IPP for each individual, in some cases over two years old.  Dr. Vire explained, that 

“[w]e don't discuss whether or not to accept the person; we discuss how to provide the supports 

once they come.” Tr. at 1520 (Vire).  Dr. Vire testified, “our default answer is yes.  We never go 

into any referral thinking will we or won't we. We only think about how will we.” Tr. at 1520, 

1527 (Vire).  Ms. Alberding expressly testified that she would have liked additional information 

on all of the CHDC residents, whose IPPs she reviewed. Tr. at 1380 (Alberding). 

Some of Plaintiff’s witnesses demonstrated that their claim that they could serve CHDC 

residents was purely hypothetical.  Dr. Vire testified that the Arkansas Support Network could 

only provide services for the individuals whose IPPs he reviewed if it had no limit on resources. 

Tr. at 1527 (Vire).  Mr. Lambert also admitted that his testimony that Bost, Inc. could serve 
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CHDC residents assumed unlimited funding. Tr. at 1872 (Lambert).  Ms. Alberding only 

concluded that the individuals, whose IPPs she reviewed, could be served in the community if 

the waiver funding was unlimited. Tr. at 1368, 1379 (Alberding).  Similarly, Ms. Bland testified 

that she thought on direct examination that Plaintiff’s counsel was asking her whether the 

services identified in the IPPs were generally available in the community, not whether she or 

First Step, Inc., could actually serve any particular individual. Tr. at 912 (Bland).  Ms. Bland 

would not be willing to say that First Step, Inc., would or would not be able to provide services 

for an individual unless she had all of the information available about that individual. Tr. at 925 

(Bland).  Not surprisingly, none of Plaintiff’s witnesses rated any of the CHDC residents, whose 

IPPs they reviewed, consistently with Ms. Richardson’s ratings or even each other. Tr. 974-77, 

1904-05, 1906-07, 1556, 1398, 1375, 1400 (Bland, Lambert, Vire, Alberding). 

 
36. PLAINTIFF’S WITNESSES’ SEGREGATED SERVICES 

 
Two of Bost, Inc.’s ICF/MR facilities are segregated by sex. Tr. at 1897 (Lambert).  The 

15 bed ICF/MR facility operated by Bost, Inc. was formerly a 30-bed facility, which stands out 

as an institutional building in the community where it is located. Tr. at 1897 (Lambert).  Bost, 

Inc., segregates the clients it serves based on the needs of those clients, with individuals who 

need more nursing care residing at its ICF/MR facilities. Tr. at 1896. (Lambert)   

Individuals receiving services from First Step, Inc. are also not integrated into the 

community. Tr. at 865-66 (Bland).  The apartment buildings operated by First Step, Inc. are 

segregated settings. Tr. at 977 (Bland).  Ms. Bland testified that grouping individuals on the basis 

of their functionality is a reasonable practice. Tr. at 978 (Bland).  Individuals served by First 

Step, Inc. in its group homes, are grouped in residences based on their functional level, and have 

diagnostic ranges from mild to moderate mental retardation. Tr. at 958 (Bland).  Ms. Bland’s 
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apartments and group homes are segregated based on severity of mental retardation, so that 

people with mild and moderate retardation will not live in the same building as individuals who 

have severe or profound mental retardation. Tr. at 954-55 (Bland).  Individuals served by First 

Step, Inc. in its group homes are grouped in residences based on their functional level, and have 

diagnostic ranges from mild to moderate mental retardation. Tr. at 958 (Bland).  The school-aged 

children served by First Step, Inc. do not receive their education with non-disabled peers. Tr. at 

889 (Bland).  First Step, Inc. provides education services to school-aged children exclusively in a 

segregated setting, with no integration with non-disabled peers. Tr. at 889 (Bland).  First Step, 

Inc., provides educational services in a segregated setting. Tr. 934 (Bland).  One of First Step, 

Inc.’s special education teachers is responsible for 15 to 16 children and could be responsible for 

up to 20 students. Tr. at 933-34 (Bland). 

 

37. PLAINTIFF’S WITNESSES’ LIMITED SCOPES OF SERVICES 
WOULD NOT ADEQUATELY SERVE ANY CHDC RESIDENT 

 
Even if Plaintiff’s witnesses concluded that they could serve CHDC residents, the Court 

cannot assume that CHDC residents could be, or would even want to be, served by those 

providers.  As Defendants’ expert, Dr. Kastner, noted, the most integrated setting is not based 

only on where an individual has the greatest opportunities to interact with non-disabled persons. 

Tr. at 3986 (Kastner).  One must also consider whether the setting meets the needs of the 

individual. Tr. at 3986 (Kastner).  Plaintiff’s witnesses do not provide all of the services needed 

for CHDC residents.  Tr. 3942 (Kastner).  None of the community providers that testified for 

Plaintiff provides medical, psychiatric, psychological, physical, occupational, or speech therapy, 

dental, dietetic, or food services for the individuals they serve. Tr. at 1333, 1384, 1389, 1507, 

1551-52, 1899-1900 (Alberding, Vire, Lambert).  Aside from Bost, Inc. which has no openings 
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in its ICF/MR residential facilities, none of the community providers that testified for the 

Plaintiff provide residential services through their waiver funding.  Tr. at 1867, 1896-79, 1895-

96, 863, 865, 1332, 1550 (Lambert, Bland, Vire).  Plaintiff’s witnesses essentially testified that 

they could provide direct care services if CHDC clients were willing to relocate to areas of the 

state where those providers operated. 

Healthcare providers are generally not funded through the waiver. Tr. at 3942 (Kastner).  

The State’s Medicaid Plan pays for many services for individuals in the community, including 

doctors’ visits, dental services, hospitalizations, the first two hours of personal care services, 

some prescriptions, some medical equipment, among other things. Tr. at 1385 (Alberding).  

Among other things, the State Medicaid Plan has caps on services, including physician services, 

mental health services, physical therapy, occupational therapy, speech therapy, prescription 

medications, durable medical equipment, and hospital days that an individual can receive in a 

year. Tr. at 1349, 1350, 1351, 1901 (Alberding, Lambert).  Community providers also can not 

provide 24-hour nursing even if an individual required that service. Tr. at 1349 (Alberding).  

Similarly, they cannot ensure services to individuals who are ventilator-dependent, even if an 

individual required that service. Tr. at 1350 (Alberding).  Mechanical restraints are not available 

in community based programs. Tr. at 1535 (Vire).  Also, active treatment, which every CHDC 

resident requires, is not provided under the ACS waiver. Tr. at 4038 (Kastner). 

Some developmentally disabled individuals served by Bost, Inc. share housing with Bost 

Inc. staff. Tr. at 1862 (Lambert).  Bost, Inc. provides some services in congregate settings. Tr. at 

1862 (Lambert).  For some individuals, the day program services provided by Bost, Inc. are 

provided in the same building where those individuals reside. Tr. at 1863 (Lambert).  At the 

ICF/MR facilities operated by Bost, Inc., personnel are permitted to withhold personal property 
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from the individuals they serve as punishment if those individuals are being destructive. Tr. at 

1895 (Lambert).  If clients served by Bost, Inc. are at risk of physical harm, Bost, Inc. personnel 

are permitted to use “adverse stimuli” in accordance with their training. Tr. at 1895 (Lambert).  

Bost, Inc., is not permitted to use any type of mechanical or personal restraint on its clients. Tr. 

at 1894-95 (Lambert).  Bost, Inc. can only arrange for 24 on-call nursing services if a client 

needed a nursing component and the funding was specially approved by the state’s Medicaid 

Plan. Tr. at 1872 (Lambert).  Bost, Inc. cannot provide 24-hour nursing care in the community. 

Tr. at 1908, 1916 (Lambert).  Bost, Inc. can only arrange for services for someone who is 

ventilator dependent if that individual was able to get special funding from the state’s Medicaid 

plan and that care did not conflict with the Nurse Practitioner’s Act. Tr. at 1872 (Lambert).  Bost, 

Inc. has had at least one client who required transfer from Bost, Inc.’s services to a human 

development center because Bost, Inc. could not arrange the needed behavioral supports. Tr. at 

1912 (Lambert). 

Arkansas Support Network provides no nursing services. Tr. at 1513 (Vire). 

Dr. Vire testified that some community-providers in Arkansas may not be able to provide 

services to individuals with challenging behaviors. Tr. at 1521 (Vire).  Dr. Vire admitted that an 

individual could not thrive in a community based program unless he or she could perform 

“grooming, hygiene, et cetera.” Tr. at 1535 (Vire).  Arkansas Support Network has no way to 

support even 50 referrals if it got them at one time. Tr. at 1541 (Vire).  In sheltered workshops 

operated by providers in the community, participants may only make pennies a day. Tr. at 1510-

11 (Vire). 

Independent Case Management, Inc. has no residential facilities and provides no 

residential services. Tr. at 1332 (Alberding).  It also provides no services in group homes. Tr. at 
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1381 (Alberding).  Most of the individuals served by Independent Case Management, Inc. live 

with their families. Tr. at 1333 (Alberding).  Some of the Independent Case Management, Inc. 

direct care staff live in the same apartment with the individual to whom they are supposed to be 

providing services. Tr. at 1333 (Alberding). 

Despite testifying that Independent Case Management, Inc. could serve individuals with 

hearing impairment, vision impairment, mental illness, and seizures, and who are non-

ambulatory, have severe, challenging behavior problems, autism, or need psychotropic 

medication, Ms. Alberding could not say how many individuals that Independent Case 

Management, Inc. actually serves with those needs. Tr. at 1387 (Alberding).  Independent Case 

Management, Inc. can only provide services to individuals who need frequent resuscitation if 

they have the financial resources to pay for it without waiver funds. Tr. at 1350 (Alberding). 

Ms. Alberding testified that Independent Case Management, Inc. uses absolutely no 

restraints with any of its clients, but later admitted that some of its clients are required to use 

helmets in certain circumstances for the convenience of staff. Tr. at 1340-41 (Alberding).  

Independent Case Management, Inc. has not served any clients who require any restraint 

intervention other than redirecting. Tr. at 1389 (Alberding).  Independent Case Management, Inc. 

does use time-out and exclusion if those contingencies are part of an individual’s behavior plan. 

Tr. at 1389 (Alberding).  Independent Case Management, Inc. staff are trained on time-out and 

exclusion procedures by whoever prepares the behavior plan, but that training is not competency-

based. Tr. at 1390 (Alberding).  The only competency based training that Independent Case 

Management, Inc., staff receive is from DDS, when staff is initially hired. Tr. at 1392 

(Alberding).  Independent Case Management, Inc. staff receive no competency based training 

related to the specific needs of the individuals they serve. Tr. at 1392 (Alberding).  Independent 
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Case Management, Inc. staff receive no annual, or other, retraining that is competency-based, Tr. 

at 1392 (Alberding).   

Injuries that occur involving Independent Case Management, Inc. are reported to Ms. 

Alberding exclusively. Tr. at 1388 (Alberding).  Independent Case Management, Inc. has no 

quality assurance program. Tr. at 1388 (Alberding).  Independent Case Management, Inc. does 

not collect or track overall data on seizures, and the only record of seizures is in the individual 

client’s files. Tr. at 1388 (Alberding).  Ms. Alberding testified that Independent Case 

Management, Inc., can only provide services for an individual who has no more than one-

hundred seizures in a year. Tr. at 1385 (Alberding).  If a client served by Independent Case 

Management, Inc. had a life-threatening seizure and needed treatment beyond his or her typical 

medication, Independent Case Management, Inc., staff must call 911. Tr. at 1390 (Alberding).  

Independent Case Management, Inc. has two nurses that may be available for call, but Ms. 

Alberding testified that a nurse will only be called “if there was some need for that.” Tr. at 1391 

(Alberding).  The only mortality review for Independent Case Management, Inc. clients is done 

by the DDS Mortality Review Committee. Tr. at 1393 (Alberding). 

First Step, Inc. cannot provide all of the services that children at CHDC require. Tr. at 

977 (Bland).  For example, First Step, Inc., is not equipped to provide specialized service for 

medically-fragile children or adults, and is only able to provide services for those individuals in 

the same setting as individuals who are not medically-fragile. Tr. at 883-84 (Bland).  Ms. Bland 

testified that First Step, Inc. is not equipped to restrain individuals under any circumstances. Tr. 

at 884 (Bland).  Ms. Bland testified that the individuals, whose IPPs she reviewed, could fail in a 

community placement. Tr. at 976 (Bland).  Over the past five years, Ms. Bland estimated the 
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average age of death for clients served by First Step, Inc., to be in the tweenties or younger. Tr. 

at 971 (Bland). 

First Step, Inc. direct care staff receive no competency-based training on medication side 

effects. Tr. at 967 (Bland).  Ms. Bland defended First Step, Inc.’s lack of competency based 

training for medication side effects by claiming that her staff have passed a CNA exam sometime 

prior to their employment at First Step, Inc. but Ms. Bland admitted later that she knew the CNA 

exam did not test competency for medication side effects. Tr. at 968 (Bland).  First Step, Inc. 

trains new employees with “one full week of orientation” and then new employees are placed on 

the job and observed for 90 days and given feedback in the afternoon of their job performance. 

Tr. at 965-66 (Bland).  First Step, Inc. employees have had limited aggressive management 

training. Tr. at 962 (Bland). 

Residents of the group homes operated by First Step, Inc. are not permitted to be in their 

residences during the day unless they are sick. Tr. at 959 (Bland).  Two nurses are required to be 

present if First Step, Inc. requires use of an EpiPen, but no individuals served by First Step, Inc. 

currently have an order for an EpiPen. Tr. at 963 (Bland).  If nurses are required to administer an 

EpiPen, they must be called because they are not present in the particular area where the seizure 

would occur. Tr. at 963 (Bland). 

Ms. Bland also operates several companies called “On Our Own, I,” “On Our Own II,” 

“On Our Own III,” etc., which owns the real estate where First Step, Inc. clients reside.  First 

Step, Inc. is the managing agent of the real estate where those clients live and the program and 

service provider. Tr. at 954 (Bland).  The apartments operated by Ms. Bland house residents 

from ages 18 to 70. Tr. at 954 (Bland).  Not every apartment owned by the “On Our Own” 

companies is handicapped accessible. Tr. at 954 (Bland).  As few as two units in each of the 14 
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and 20 unit buildings owned by the “On Our Own” companies are actually handicap accessible. 

Tr. at 954 (Bland).  Some of the buildings operated by Ms. Bland require consumers to use a 

buzzer at night if they require any assistance because First Step, Inc. only provides staff for those 

buildings during the day. Tr. at 955 (Bland).  If a resident needs to use the buzzer system, First 

Step, Inc. attempts to have someone respond to the buzzer within five minutes. Tr. at 955 

(Bland).  At its so-called 24-hour staffed facilities, First Step, Inc. requires residents to use a pull 

cord if assistance is needed at night to alert the sole staff member who is stationed in an office in 

the building. Tr. at 956 (Bland).  At First Step, Inc.’s facilities, residents are required to start 

their days at 6:00 am. Tr. at 956 (Bland). 

The case mix at First Step, Inc. is not comparable to individuals served at CHDC. Tr. at 

919 (Bland).  First Step, Inc. cannot provide services to anyone who is ventilator dependant. Tr. 

at 893 (Bland).  It cannot provide services to anyone requiring regular resuscitation. Tr. at 893 

(Bland).  It provides limited nursing services and it is not equipped to provide specialized service 

for medically-fragile children or adults, and is only able to provide services for those individuals 

in the same setting as individuals who are not medically-fragile. Tr. at 883-84, 959 (Bland).  First 

Step, Inc., does not provide services to clients who require restraints. Tr. at 949-50 (Bland).  Ms. 

Bland testified that First Step, Inc. is not equipped to restrain individuals under any 

circumstances. Tr. at 884 (Bland).  First Step, Inc. personnel may use a “basket hold” or  

“four-point hold” if a client is aggressive. Tr. at 948 (Bland).  Some professionals maintain that a 

“basket hold” is dangerous. Tr. at 949 (Bland). 

First Step, Inc. has a policy that its personnel must call for an ambulance if a seizure lasts 

more than three (3) minutes. Tr. at 947 (Bland).  Ms. Bland did not know why First Step, Inc. has 

that policy though. Tr. at 947 (Bland).  She testified that direct care staff at First Step, Inc. must 
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make a judgment about contacting emergency services when an individual has a seizure based on 

whether the seizure “scares the staff” or “makes the staff freightened.” Tr. at 944 (Bland).  One 

First Step, Inc. client has up to 40 seizures each day. Tr. at 945 (Bland).  The First Step, Inc. 

client that has up to 40 seizures a day is on medication that has not managed to control her 

seizures and, according to Ms. Bland, the child “is seizing pretty much all of the time.” Tr. at 945 

(Bland). 

The only way that First Step, Inc. maintains data for individual children is in a collective 

file of all injuries kept by Ms. Bland and a general file for each individual. Tr. at 942 (Bland).  

Ms. Bland described the composition of First Step, Inc.’s interdisciplinary team as “two 

administrators that have children that have developmental disabilities, the master's in social 

work, the OT, PT, and speech, particularly occupational therapist, the teacher, and the 

psychological examiner, and a psychiatrist if called in for contract, and a psychologist if called in 

for contract. Tr. at 930 (Bland).  First Step, Inc.’s interdisciplinary team was only formed in the 

past year. Tr. at 930 (Bland).  First Step, Inc. relies on only one masters’ level psych examiner to 

do behavioral assessments for the individuals it serves. Tr. at 930 (Bland).  First Step, Inc. has no 

behavioral management committee. Tr. at 930 (Bland). 

First Step, Inc.’s sole method for policing abuse and neglect relies on its employees to 

monitor each other and its clients to directly report abuse and neglect. Tr. at 950 (Bland).  Ms. 

Bland claimed that First Step, Inc. has never substantiated any incidents of staff on client 

physical abuse. Tr. at 951 (Bland).  She then qualified her testimony by adding “not that has been 

told to me.” Tr. at 951 (Bland).  Ms. Bland admitted that First Step, Inc. has had instances of 

substantiated abuse based on its employees derogatory and caustic language directed toward its 

clients. Tr. at 950 (Bland).  At First Step, Inc. no allegation of neglect would be made against a 
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staff member where one client injured another client, unless the staff member was not in 

attendance and the client was left unsupervised. Tr. at 946 (Bland).  Ms. Bland is the only person 

who conducts the investigations of abuse and neglect for First Step, Inc. the company that she 

controls and operates. Tr. at 946 (Bland).  First Step, Inc. has had incidents of children in its 

classrooms injuring other children. Tr. at 945 (Bland). 

Despite First Step, Inc., having a corporate policy and practice precluding “use [of] 

adverse stimuli for restraint,” Ms. Bland admitted that on at least one occasion that policy was 

flagrantly violated. Tr. at 884 (Bland).  In an attempt to restrain or punish an individual served by 

First Step, Inc. an employee of First Step, Inc. taped a school-aged child to a chair. Tr. at 884 

(Bland).  Ms. Bland testified that she was sure that there are cases of abuse and neglect that do 

not get reported at First Step, Inc. and it has been sued several times for incidents that were 

reported. Tr. at 951 (Bland).  Fist Step, Inc. has been sued for failing to protect the clients it is 

paid to protect. Tr. at 952 (Bland).  In one case, First Step, Inc. was sued for allowing client-to-

client sexual abuse. Tr. at 952 (Bland).  In another case, First Step, Inc. was sued for leaving a 

child behind on a school bus all day. Tr. at 952 (Bland).  In yet another case, First Step, Inc. was 

sued because it broke a child’s nose on a school bus door. Tr. at 952 (Bland). 

The community provider witnesses Plaintiff offered at trial had no clinical training or 

experience and were not treating professionals.  Their testimony that they could serve 

developmentally disabled individuals with complicated medical and behavior conditions was 

based on a limited review of one document and, therefore, would violate professional standards 

if any of those witnesses was a licensed professional.  Even if their thinly disguised, self-serving 

testimony is considered, it is not credible as to a determination of whether Defendants are 

complying with the Americans with Disabilities Act.   
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R. DEFENDANTS’ EXPERTS’ ANALYSIS OF TRANSITION SERVICES AT 
CHDC 

 
Defendants’ experts, Drs. Walsh and Kastner, conducted an objective evaluation of 

admission and discharges at CHDC.  At the time of their analysis of CHDC, Drs. Walsh and 

Kastner noted that CHDC had a waiting list of about 65 people, who are waiting for admission 

into CHDC. Tr. at 5980 (Walsh).  CHDC has no waiting list for residents transitioning to 

community placements, but some residents may remain at CHDC while they are in the process of 

setting up services in the community. Tr. at 5978-79 (Walsh).  Defendants’ experts noted that 

there were five individuals in the process of transitioning from CHDC. Tr. at 5980 (Walsh).  The 

guardian of K.C. wanted placement in a particular community setting, which had no vacancies, 

so K.C. is waiting for an opening at that location. Tr. at 5980 (Walsh).  Another CHDC resident, 

K.H., was in the process of transitioning to Louisiana because her mother had moved to that state 

and requested K.H.’s transfer. Tr. at 5980 (Walsh).  K.L. was an adult respite admission, whose 

Medicaid waiver placement was in process. Tr. at 5980-81 (Walsh).  R.L. was a minor who had 

been referred to UCP for placement. Tr. at 5981 (Walsh).  B.M. was an adult whose guardian 

was still completing the waiver application process at the time of Drs. Walsh and Kastner’s 

review of CHDC. Tr. at 5981 (Walsh).  

Among other things, Drs. Walsh and Kastner objectively documented admissions and 

discharges from CHDC over a multiple year period. Tr. at 5979 (Walsh).  Defendants’ experts 

analyzed 16 respite admissions from February 2008 through November 2009, and 37 regular 

admissions from January 2008 through February 2010. Tr. at 5981 (Walsh).  They also analyzed 

discharges from CHDC between July 2006 and March 2010, which was the most recent 46 

month period available to them. Tr. at 5981 (Walsh).  Defendants’ experts concluded that CHDC 
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discharges an average of two individuals per month. Tr. at 5981 (Walsh).  Defendants’ experts 

also determined that CHDC residents who are discharged go to a variety of other settings, 

including waiver services. Tr. at 5981 (Walsh). 

Drs. Kastner and Walsh also noted that CHDC routinely conducts a consumer satisfaction 

survey.  The consumer satisfaction survey is a direct measure of the quality of services at CHDC. 

Tr. at 4334, 6107 (Kastner, Walsh).  Among other things, the CHDC satisfaction survey reveals 

that 97 percent of guardians are satisfied or very satisfied overall with CHDC. Tr. at 4334 

(Kastner), 5956 (Walsh).  The CHDC satisfaction survey also reveals that 77 percent of 

guardians are very satisfied overall with CHDC. Tr. at 4334 (Kastner), 5956 (Walsh). 

Defendants’ experts concluded that professionals at CHDC exercised independent 

professional judgment about the appropriateness of CHDC for the individuals they serve and 

whether those individuals could be served in a less restrictive environment. Tr. at 4007-08 

(Kastner).  Defendants’ experts found that in every instance in their sample, CHDC was the least 

restrictive and most integrated setting. Tr. at 4007-08, 4086-87 (Kastner).  Defendants’ experts 

noted that the judgments of treating professionals at CHDC were independent of the decisions 

made by guardians. Tr. at 4329 (Kastner).  Defendants’ experts also found that treating 

professionals made independent judgments that CHDC was the least restrictive environment for 

school-aged children receiving residential and educational services at CHDC. Tr. at 4008 

(Kastner). 

Defendants’ experts also found that families and guardians of CHDC residents made 

informed, well-educated decisions with regard to whether CHDC was the most integrated setting 

appropriate for the needs of their loved ones to receive the services they need. Tr. at 4008 

(Kastner).  98 percent of the time the guardians participated in the creation of the IPP and 
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guardians expressed opinions based on their knowledge of the various options available to them 

in making a decision as to the least restrictive or most integrated setting. Tr. at 4087 (Kastner).  

As to the knowledge of parents and guardians about community settings, Defendants’ expert, Dr. 

Kastner, observed, 

I think plaintiff’s experts underestimate the knowledge that family 
members have, specifically family members and guardians of 
individuals at Conway have.  The discussions that are 
memorialized in the IPP and the social services notes reflect a very 
deep understanding of the capacity of both the Conway center and 
the waiver-funded programs to support their loved ones.  
 

  Tr. at 4050 (Kastner). 

Defendants’ experts concluded that CHDC is a dynamic facility in that it admits and 

discharges residents regularly, in accordance with professional standards and guardian 

preferences. Tr. at 5979 (Walsh).  CHDC population is not static and CHDC does not seek to 

maintain the status quo relative to keeping residents at CHDC. Tr. at 5982 (Walsh).  Dr. Kastner 

concluded: 

People are being admitted, people are being stabilized, people are 
being discharged.  There’s no effort on the part of CHDC to 
capture people as they come in and to not let them leave for the 
purposes of maintaining their census or maintaining their 
population or justifying their existence. 
 

  Tr. at 4335 (Kastner). 

When CHDC residents or their guardians want to transition from CHDC, they are able to 

do so. Tr. at 5982 (Walsh).  When a CHDC resident’s guardian wishes to have his or her loved 

one receive services in the community, that resident is referred to the waiver and given priority 

placement if there is a waiver waiting list. Tr. at 5978 (Walsh).  CHDC residents who are 

transitioned to community-based residential services do not have to worry about moving at a 

reasonable pace because there is no waiting list to be discharged from CHDC. Tr. at 1426-27, 
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5979-80 (Cromer, Walsh).  Residents of CHDC are “first in line” to move if they wish to 

transition to a less restrictive setting. Tr. at 4331 (Kastner). 

Defendants’ experts also analyzed opportunities for CHDC residents to interact with non-

disabled peers.  Drs. Walsh and Kastner analyzed data of on-campus activities from January 

through March 2009 and off-campus activities from January through June 2009. Tr. at 5957 

(Walsh).  There were 305 off-campus activities that included 1061 residents during the six month 

period reviewed by Dr. Walsh. Tr. at 5958 (Walsh).  For the CHDC residents on the total care 

team, there were 30 off campus activities and 80 residents participated in the six-month period 

reviewed by Dr. Walsh. Tr. at 5958 (Walsh).  Some of the off-campus activities that CHDC 

residents participate in, usually in groups of three or four, include:  basketball games, baseball 

games, Boy Scout outing, bus ride, church services, Disney on Ice, eating out at restaurants, 

Lipizzaner Stallions, local library, the McGehee recreation center, Martin Luther King, Jr. 

celebration, movies, PB plunge, pet therapy, picnic, shopping, special Olympics, sports complex, 

Toad Suck park trips, local parks, Winter Jams 2009, and wrestling competitions. Tr. at 5959 

(Walsh).  Approximately 2,000 people are estimated to be involved in over 600 off-campus 

activities annually from CHDC. Tr. at 5959 (Walsh). 

In the first three months of 2009, there were 592 on campus activities for residents at 

CHDC and there were 5,886 occasions of resident involvement in those activities. Tr. at 5959 

(Walsh).  Over the course of a year at CHDC, there are approximately 20,000 occasions of 

residents’ involvement in approximately 2,021 activities.  Tr. at 5959 (Walsh).  Some of the on-

campus activities that CHDC residents participate in include arts and crafts, bingo, chapel, 

connect four, cookouts, decorating their homes, electric monopoly, fishing, giant jenga, gym 

Case 4:09-cv-00033-JLH   Document 219   Filed 02/10/11   Page 379 of 383



 380

activities, holiday programs, movies, mini golf, pizza parties, and many more activities. Tr. at 

5960 (Walsh). 

Defendants’ experts also testified that it would cost significantly more to serve 

individuals through the waiver, state Medicaid plan, and public housing as compared to serving 

individuals at CHDC. Tr. at 4313-17 (Kastner).  Defendants’ experts’ conducted a study that 

showed that the cost of care in institutional programs was lower than the cost of care in 

community programs. Tr. at 3967 (Kastner).  Dr. Kastner testified that the cost of care is actually 

lower at CHDC than the care that current residents would require if they were served through the 

waiver. Tr. at 3968 (Kastner). 
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