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aited to attorneys for 
by the Court pursuant 
77(d) fedeJal RulesotJNITED STATES DISTRICT COURT 

edures. EASTERN DISTRICT OF WISCONSIN 

LAMONT A., AARON V., 
JIM M., TYLER C., 
DAVID P., JAMIE S., 
and MAIYSHA Y., 
by their parents and next friends, 
MAURICE A., KIMBEI,{L Y V., 
VICKIE S., DORIS T., KENA K., 
and FLORA Y., 
on their own behalf and on behalf of 
similarly situated persons, 

Plaintiffs, 
v. 

MIL WAUKEE PUBLIC SCHOOLS, 
WILLIAM ANDREKOPOLOUS, 

U.S. OIST. COURT EAST OIST. WISC. 
FILED 

AUG 1 2003 

AT O'CLOCK M 
SOFRON B. NEOILSKY 

Case No. 01-C-928 

WISCONSIN DEPARTMENT OF PUBLIC INSTRUCTION, 
ELIZABETH BURMASTER, and 
MILWAUKEE BOARD OF SCHOOL DIRECTORS, 

Defendants. 

DECISION AND ORDER REGARDING CLASS CERTIFICATION 

On May 23, 2003, the court, in its Decision and Order Regarding Class Certification, 

directed the plaintiffs to submit an amended class certification motion. The plaintiffs filed the 

motion and defendants have responded. In addition to the amended class certification motion, 

there are a number of other outstanding motions that need to be addressed by the court. 

The court, in its May 23, 2003, order, after thoroughly reviewing plaintiffs' 

submissions, concluded that the plaintiffs'.complaints could be divided into two general areas 

of alleged failures: pre-determination and post-determination. The court further concluded that 
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the claims falling within the post-determination category were not viable for class certification 

because they were not systemic in nature, but were individual and therefore subject to the 

exhaustion requirement under the due process format. In regard to the pre-determination 

category, the court concluded that this encompassed claims in which there was an alleged failure 

to get a student into services; to the court, these appeared to be failures in the process and were 

systemic in nature. As a result, the court ordered that the plaintiff submit an amended class 

certification motion on the pre-determination claims. 

It appears, after reading the parties' amended submissions, that the court's May 23, 2003, 

order may have suffered from a lack of clarity or specificity when it discussed the pre-

determination claims and the need for an amended class certification motion. As such, the 

defendants and the plaintiffs have each opted to interpret the order in a light most favorable to 

their own causes. Unfortunately, this has not advanced the court's task of determining whether 

or not a class should be certified. The plaintiffs have construed the court's order in such a way 

that they are, in effect, seeking reconsideration of their first motion for class certification. The 

plaintiffs are now presenting two subclasses; the second clearly runs afoul of the May 23, 2003 

order; and the first does little more than reassert the arguments oftheir earlier class certification 

motion. The defendants, on the other hand, have taken a very narrow reading of the court's 

order. In fact, the defendants' reading is so narrow that it defines any putative class out of 

existence. The court's view of the defendants' approach is exemplified by the motion for 

summary judgment the defendants filed on July 30, 2003. More about that motion later. 

More specifically, in the plaintiffs' second proposed subclass, they are, in effect, seeking 

to revisit the post-determination class by defining it as a class of students who have been denied 
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special education rights other than procedural rights. The plaintiffs argue that when looking at 

the violations, the court should not focus on the due process hearing mechanisms in its 

exhaustion analysis because the due process system cannot solve systemic problems. But, what 

are the systemic problems raised by the plaintiffs? As the court previously indicated, all of the 

issues or problems presented by the plaintiffs are individual problems for which a remedy can 

be sought through the due process hearing system if the system is given a chance to address 

those alleged problems. The problems alleged are substantive complaints raised by individual 

children. And, each child has available to him or her, the opportunity to seek a remedy for the 

complaint through the due process hearing system. Consequently, the court will not revisit what 

it labeled the post-determination claims as those claims need to be exhausted. 

In regard to the plaintiffs' first proposed subclass, this also suffers from the plaintiffs' 

attempt to reargue their prior submissions. This proposed definition concentrates on the denial 

of procedural rights, but in the examples presented, it clearly encompasses what this court views 

as post-determination claims, especially those involving complaints after the tE.P. meeting. 

See, Plaintiffs' BriefinSupportofAmendedMotion for Class Certification atp.3, :fu.3. In other 

words, even with their first proposed subclass, the plaintiffs have kept the same representative 

plaintiffs and have not applied the Rule 23( a) and Rule 23(b )(2) analyses to the particular pre-

determination claims, as defined by the court. As stated above, they have reargued their earlier 

motion. 

On the other side, both the state defendants and the Milwaukee defendants have 

essentially defined the class out of existence. The Milwaukee defendants look to the court's 

wording and would find a pre-determination failure "only when 'the child is not yet in services 
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and the parents or guardians may not be aware of the child's procedural rights or how to invoke 

those rights."' Milwaukee Defendants' Brief at 10 (emphasis in original). However, the court 

did not use an exclusive phrase such as "only when" in its May 23, 2003, order. And, by no 

means did the court intend to limit pre-determination failures to only situations where (1) the 

child is not in services and (2) whose parents may not know how to invoke those rights, as 

suggested by the state defendants. State Defendants' Brief at 16. 

Notwithstanding the foregoing criticism of the plaintiffs' amended proposal, this court 

still believes that a group of claims exists that can be classified as systemic. Those are the 

claims that the court had previously labeled pre-determination claims. The court is of the 

opinion that such a putative class reposes in the plaintiffs' submissions, i.e., those students who 

suffer from deficiencies in the system which hinder, unduly delay or prevent them from being 

initially served. Such deficiencies do not lend themselves to individualized exhaustion, and 

even if one person follows through, numerous others will continue to be frustrated. 

This is the putative class the court characterized as consisting of pre-determination 

issues. Because the plaintiffs have not specifically defined the class, and the defendants 

interpreted the court's language too narrowly, in an effort to advance ultimate resolution of this 

matter, the court will provide its own class definition. ·The class, if one is to be certified, shall 

be defined as: 

Those students eligible for special education services from the Milwaukee 
Public School System who are, have been or will be either denied or delayed 
entry or participation in the processes which result in a meeting between the 
I.E.P. team and the parents or guardians of the student. 

In other words, the class is open to both students currently in services and those who have not 
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yet been placed into services so long as those students are, have been or will be denied or 

delayed access to services because MPS failed to recognize their need for special education 

services of some type. The court's concern in these situations is that the individual students may 

not have adequate remedies available to them through the due process system because, even 

despite the procedures that MPS already has in place, parents or guardians may not either be 

aware at all or adequately informed of their rights to have the child evaluated for services. For 

example, in the declarations the plaintiffs included with their original class certification motion, 

the parent of Joseph D. declared that she repeatedly asked teachers for several years, beginning 

in preschool, to evaluate Joseph D. for special education. However, Joseph D. was not 

evaluated until third grade. In another case, Aaron F. manifested behavioral problems since the 

beginning of kindergarten. By the time Aaron F. was in first grade, his mother requested that 

he be evaluated for special education. However, Aaron F. was not evaluated until the second 

grade. 

To be clear, the court is not extending its definition of the class to the issues that arise 

beyond the I.E.P. meeting, such as the implementation of the I.E.P. plan and transitional 

services. In such situations, the risk of uniformed parents is alleviated by the I.E.P. meeting 

between the I.E.P. team and the parents or guardians. At this face-to-face meeting, the parent 

or guardian is made aware of the right to challenge the I.E.P. team's determination or raise any 

other issues the parent or guardian may have with the need for services or the quality of those 

services, as well as the procedures for raising such challenges. 

The state defendants note the court's use of the word "eligible" in its May 23, 2003, 

order. The state defendants use the same definition of eligible as is used in Wis. Stats § 
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115.728(3). In the statute, a child is eligible for services if (1) the child has been referred for 

evaluation; (2) the child has been evaluated by an I.E.P. team; and (3) a determination was made 

by the I.E.P. team. Although the court recognizes that this is the definition of eligible used by 

the State of Wisconsin in the special education setting, it is not what the court meant by eligible. 

Instead, the court intends to include all children who are not already in services and who are 

thought to have special needs or otherwise require special services, whether or not they are 

eventually placed in services. 

In regard to their claims against the state defendants, the plaintiffs argue that these do 

not need to be exhausted, because exhaustion through the due process hearing system is not a 

proper avenue to address claims about the state's monitoring ofMPS. In essence, the plaintiffs 

are trying to back-door the substantive claims that the court would otherwise not allow to 

constitute a class. In other words, the plaintiffs claim that faulty or inadequate oversight by the 

DPI permitted the whole panoply ofMPS violations to occur and, as such, all should be certified 

as a class against the DPI. 

Whether or not a student, or his parents or guardian, would have an individual remedy 

for the DPI' s failure to monitor MPS through the due process hearing system, the underlying 

alleged violations still do not qualify for a class for reasons previously presented. It is because 

the underlying claims do not qualify for class certification that the court cannot recognize a class 

based on the alleged dereliction of the DPI. To repeat, the reason for the exhaustion 

requirement is to give the system a chance to correct itsel£ If the parents or guardians of a 

student raise their grievances in a due process hearing, MPS is presented with an opportunity 

to address those problems. If the problem is addressed and corrected, the DPI can not be 
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charged with the dereliction of the duty to monitor MPS, as to Lamont A. or the other 

representative plaintiffs. Consequently, only the pre-determination claims, as now defined in 

this order, can be raised against the state defendants. 

Now, the question becomes, who will represent the class and does the class meet the 

requirements ofRules 23(a) and 23(b)(2)? Of particular concern, under Adashunas v. Negley, 

626 F.2d 600, 603 (7th Cir. 1980), the class must be identifiable and not merely speculative. 

In short, the court must be persuaded that a class exists outside ofthe potential plaintiffs listed 

below. Of the named plaintiffs, it appears that only Jamie S. might represent this class. 

However, as stated above, there appear to be other potential plaintiffs (Joseph D., LassomerC., 

Tyrone D., Aaron F. and Michael T. ), who are included in the plaintiffs' declarations in support 

of the motion for class certification. 

Because the apparent lack of clarity in the court's language in its May 23, 2003, order 

may have obscured the issues for class certification, the plaintiffs will be given the opportunity 

to submit a second amended class certification motion based upon the class as it is defined in 

this order. The plaintiffs must submit their second amended class certification motion by no 

later than August 22, 2003. The defendants shall file their response by no later than September 

8, 2003. The plaintiffs may file their reply by no later than September 18, 2003. Based upon 

these final submissions, either a class will be certified, or it will not. 

Having dealt with the amended class certification motion, the court turns to the other 

outstanding motions. The first outstanding motion is the plaintiff Lamont A's motion for a 

preliminary injunction, dated September 18,2002. That motion was filed in conjunction with 

the plaintiff Lamont A's motion to file a supplemental complaint. The motion to file a 
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supplemental complaint was denied on October 9, 2002. The motion for a preliminary 

injunction should have been denied at that time as well, but it was overlooked by the court. 

Consequently, the plaintiffLamont A's motion for a preliminary injunction will now be denied 

as moot. 

The next outstanding motion is the plaintiffs' November 19, 2002, motion to compel and 

seek responses to additional interrogatories beyond those permitted by rule. In this motion, the 

plaintiffs seek either an order compelling the defendants to answer the plaintiffs' third set of 

interrogatories or, in the alternative, if the court finds that, because of the plaintiffs; use of 

subparts, the plaintiffs have already exceeded their 25-interrogatory limit, the plaintiffs seek 

leave to file additional interrogatories. The defendants believe that the plaintiffs have exceeded 

their interrogatory limit and refuse to answer the plaintiffs' third set of interrogatories. 

Because it appears that all oftheplaintiffs' requests concern the issues that the court has 

labeled post-determination, those interrogatories are no longer germane to the class action. 

Consequently, the plaintiffs' motion will be denied. However, if the plaintiffs feel that some 

of the interrogatories are germane to the class, as defined in this order, it may resubmit its 

motion after the class certification motion has been decided. As such, the motion is denied 

without prejudice. 

On July 23,2003, the parties filed a joint motion to seal the affidavit ofPatricia Yahle, 

along with the documents that were submitted with the affidavit. The parties ask that the motion 

be granted because the Milwaukee defendants inadvertently included the unredacted names of 

the seven named plaintiffs. Upon the stipulation of the parties and for good cause shown, the 

motion to seal the affidavit ofPatricia Yahle, along with all of the documents submitted with 
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it, shall be granted. 

Next, the court is in receipt of the plaintiffs' Civil Local Rule 7.4 non-dispositive motion 

to strike the Milwaukee defendants' brief in opposition to the amended motion for class 

certification, as well as the Milwaukee defendants' response to that motion. In the plaintiffs' 

motion, they seek to strike the Milwaukee defendants' brief in opposition to the amended class 

certification motion because the Milwaukee defendants originally filed a copy oftheir third set 

of interrogatories to the plaintiffs, separate from their brief in opposition to the amended class 

certification motion, which violates Fed. R. Civ. P. 5( d). However, the Milwaukee Defendants' 

response makes it clear that the interrogatories were intended to be filed with the brief and 

therefore were intended to be used in the proceeding. Consequently, there is no Fed. R. Civ. P. 

5( d) violation, and the plaintiffs' motion to strike the Milwaukee defendants' brief will be 

denied. 

Lastly, the court returns to the Milwaukee defendants' motion for summary judgment 

which was just filed. In fact, the motion was received so recently thatthe plaintiffs have not had 

an opportunity to respond . Nonetheless, in light of the court's action in this order, it is 

appropriate to address the Milwaukee defendants' motion now. In the motion, the Milwaukee 

defendants seek summary judgment because six of the named plaintiffs only assert post-

determination claims and the one plaintiff who asserts a pre-determination claim should have 

exhausted the available administrative remedies. The defendants' argument is based on their 

unduly narrow reading of the court's order. Since the court is giving the plaintiffs an 

opportunity to file a second amended class certification motion, the Milwaukee defendants' 

motion for summary judgment is premature. The plaintiffs' second motion for class 
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certification may include both some or all of the named plaintiffs, as well as other potential 

plaintiffs who have not yet been named. The Milwaukee defendants' motion for summary 

judgment will be dismissed without prejudice. 

IT IS THEREFORE ORDERED that the plaintiffs shall submit their second amended 

class certification motion by not later than August 22, 2003. The defendants shall file their 

response by no later than September 8, 2003. And any reply must be filed by no later than 

September 18, 2003. 

IT IS FURTHER ORDERED that plaintiffs' motion for a preliminary injunction is 

denied as moot. 

IT IS FURTHER ORDERED that the plaintiffs' November 19, 2002, motion to 

compel is denied without prejudice. 

IT IS FURTHER ORDERED that the parties' joint motion to seal the affidavit of 

Patricia Y ahle, along with all of the supporting documents is granted. 

IT IS FURTHER ORDERED that the plaintiffs motion to strike the Milwaukee 

defendants' brief in opposition to the amended motion for class certification is denied. 

IT IS FURTHER ORDERED that the Milwaukee defendants' motion for summary 

judgment is denied with prejudice. 

Dated at Milwaukee, Wisconsin, this 
rsr 

- day of August, 2003. 

United States Magistrate Judge 
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