UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

M.D.; bnf STUKENBERG gt al, 8
Plaintiffs, g
VS. § CIVIL ACTION NO. C-11-84
RICK PERRY et al, g
Defendants. g
ORDER

On this day came on to be considered Plaintiffgtivh for Class Certification
and Appointment of Class Counsel. (D.E. 15.) therreasons stated herein, Plaintiffs’
Motion is hereby GRANTED.

l. Jurisdiction

This Court has subject matter jurisdiction oves tction pursuant to 28 U.S.C. §
1331 (federal question), as Plaintiffs bring claumsler 42 U.S.C. § 1983. (D.E. 1 at9.)
Il. Factual and Procedural Background

Plaintiffs M.D., D.l.,, Z.H., S.A,, AM,, J.S., KED.P., and T.C. are minor
children in the custody of the Permanent Managimmpservatorship (“PMC”) of the
Texas Department of Family and Protective ServicB$PS”). Through their next
friends, Plaintiffs filed this action in this Cowrh March 29, 2011. (D.E. t.)n essence,
Plaintiffs complain that children within PMC cusiodre subjected to a variety of harms
(such as repeated placements, abuse, and neglect) dertain deficiencies in the Texas

foster care system. They claim that they “wereught into state custody because they

! Plaintiffs’ next friends are Sarah R. Stukenbé¥ig{.), Nancy G. Pofahl (D.1.), Carla B. Morrison.k),
Javier E. Solis (S.A.), Jennifer Talley (A.M.), And. Ricker (J.S.), John W. CIiff, Jr. (K.E.), Kard.
Langsley (D.P.), and Paul Swacina (T.C.). The €Capproved these next friends at the initial padtri
conference held on May 26, 2011. (D.E. 48.)
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were abused and neglected at home, but then ar® llsinguish for years, too many of

them suffering further abuse and neglect while stege does little to seek and secure
permanent homes for them.” Plaintiffs claim viaas of substantive and procedural
due process, along with certain rights of famikalsociation, derived from the First,

Ninth, and Fourteenth Amendments to the U.S. Ctutith, and seek declaratory and

injunctive relief on behalf of a putative classidetl as “all children who are now and all

those who will be in the Permanent Managing Coratership of the Texas Department

of Family and Protective Services.” (D.E. 1 at#3-D.E. 15at 7.)

Approximately 12,000 children are in Texas’'s PM@.E. 1.) In Texas, children
who cannot remain safely at home are taken into®E€&#stody and placed in the state’s
Temporary Managing Conservatorship (“TMC”). WhiteTMC, the state has one year
(which may be extended to 18 months) in which tarrea child to his or her home, or to
place him or her with a relative or adoptive familyex. Fam. Code § 263.401(a), (b).
Those who remain in the system after the time peexpires are placed in the state’s
PMC, which is responsible for the children’s safgigrmanency, and well-being. The
details of each Plaintiff Child’s experience in PM& discussed in the Complaint and in
Plaintiffs’ Motion, as well as the voluminous exitsbthat Defendants have submitted
with their response. (D.E. 15 at 9-12; D.E. 30hEX-I.)

On April 5, 2011, Plaintiffs filed their Motion forClass Certification and
Appointment of Class Counsel. (D.E. 15.) Defertsl@asponded on May 16, 2011, and

Plaintiffs submitted a Reply on May 24, 2011. (D3B; D.E. 443}

2 Plaintiffs’ Motion for Leave to File Reply is GRANED. (D.E. 44.)

2/35



lll.  Discussion

A. Background

Federal class actions are governed by Federal &tu@vil Procedure 23. The
Supreme Court requires district courts to conductrigorous analysis of Rule 23
prerequisites,” taking a “close look” at the pastielaims and evidence in making [a]

Rule 23 decision.”_Unger v. Amedisys Ind01 F.3d 316, 320-21 (5th Cir. 2005) (citing

Gen. Tel. Co. v. Falcori57 U.S. 147, 161 (1982)). It is well establshieat “the party

seeking certification . . . bears the burden cdl@gthing that the requirements of Rule 23

have been met.” Bell Atl. Corp. v. AT&T Corp339 F.3d 294, 301 (5th Cir. 2003)

(citing O’Sullivan v. Countrywide Home Loans, In@19 F.3d 732, 737-38 (5th Cir.

2003)). Ultimately, “[tlhe decision to certify within the broad discretion of the court,

but that discretion must be exercised within tlaenfework of Rule 23.” Castano v. Am.

Tobacco Cq.84 F.3d 734, 740 (5th Cir. 1996); d8enavides v. Chicago Title Ins. Co.

__F.3d _, 2011 WL 1107009, at *3 (5th Cir. M8, 2011).

Rule 23(a) provides four prerequisites to a classon: “(1) the class is so
numerous that joinder of all members is impraclieafR) there are questions of law or
fact common to the class; (3) the claims or deferfethe representative parties are
typical of the claims or defenses of the class; @)dhe representative parties will fairly

and adequately protect the interests of the claBsd. R. Civ. P. 23(a); Amchem Prods.,

Inc. v. Windsor 521 U.S. 591, 606-08 & nn. 8, 9, 11, 13, (19%2e Casa Orlando

Apts., Ltd. v. Fed. Nat'l Mortg. Ass;r624 F.3d 185, 190 (5th Cir. 2010). In additian,

class may be certified only if it fits within ond the three categories outlined in Rule

23(b). Casa Orlando Apts., Lid&24 F.3d at 190. Relevant here, Rule 23(b)(@Yyides,
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“[a] class action may be maintained if Rule 23@&)satisfied and if: . . . (2) the party
opposing the class has acted or refused to actaamds that apply generally to the class,
so that final injunctive relief or correspondingctgatory relief is appropriate respecting
the class as a whole.” Fed. R. Civ. P. 23(b)(2).

Under Rule 23(c)(1)(A), “[a]t an early practicalilme after a person sues or is
sued as a class representative, the court mustdeteby order whether to certify the
action as a class action.” Fed. R. Civ. P. 23J¢NL The rules also provide that “[a]n
order that certifies a class action must definedlass and the class claims, issues, or
defenses, and must appoint class counsel underB(dg.” Fed. R. Civ. P. 23(c)(1)(B).
Notice to the class may be issued after certifocatinder Rule 23(b)(2). Fed. R. Civ. P.
23(c)(2)(A).

B. Application

Plaintiffs claim that they satisfy the four reaqgnrents of Rule 23(a), and fit easily
within Rule 23(b)(2). Defendants disagree. Ineess, they contend that because each
child is unique, and has a unique experience iInDRES system, the proposed class
cannot possibly satisfy the typicality or commotyatequirements of Rule 23(a). In this
regard, they also contend that neither the namadt®is nor their next friends will
adequately represent the interests of the propdsed, as they have different goals and
interests than the proposed class members andetttefrrends have little incentive to
direct the litigation in a way that advances thetbaterests of the proposed class
members as a whole (as opposed to their own ingdiohterests). Finally, Defendants

argue that Plaintiffs have failed to show that trsayisfy Rule 23(b)(2), because the
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requested class-wide injunctive relief would not bppropriate in light of the
insufficiently cohesive class. (D.E. 30.)

The Court first considers Plaintiffs’ proposed slagfinition, and then evaluates
each factor in turn.

1. Proposed Class Definition

Before considering the factors under Rule 23(a);oart must evaluate the
proposed class definition. Plaintiffs proposedsldefinition is as follows: “All children
who are now and all those who will be in the PeremirManaging Conservatorship of
the Texas Department of Family and Protective $es/f (D.E. 15 at 1.)

As the Fifth Circuit has explained, “the class gittuto be represented must be

adequately defined and clearly ascertainable.” rmBefdecker v. Shqr433 F.2d 733,

734 (5th Cir. 1970); sedohn v. Nat'l Sec. Fire and Cas. 801 F.3d 443, 445 (5th Cir.

2007) (“The existence of an ascertainable claspesbons to be represented by the
proposed class representatives is an implied puesieg) of Federal Rule of Civil

Procedure 23.”) (citing_DeBremaecker A “precise class definition is necessary to

identify properly those entitled to relief, thoseulnd by the judgment, and those entitled

to notice.” _In re Monumental Life Ins. C&65 F.3d 408, 413 (5th Cir. 2004).

Defendants argue that the “defined class is ovberlyad because it includes
members whose underlying circumstances do noerédathe claims pleaded by the class
representatives, and the broadly defined classidiesl members who lack standing to
bring the claims alleged. A review of the injunetirelief requested by Plaintiffs reveals
that it is meant to redress alleged injuries sefleby only certain members of the

proposed class, such as those children who haveibeeibstitute care for a lengthy time
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and/or have had numerous placements outside thédianome.” (D.E. 30 at 17.) The
proposed class would include many members whoserastances differ greatly from
those of the class representatives, in terms aeph@nts or supervision. Because of this
diversity, Defendants argue, Plaintiffs cannot destiate that all of the members of the
broadly defined class have standing to bring therd at issue in this action. (D.E. 30 at
18.)

The Court finds that the proposed class definitsosufficient. While it is beyond
dispute that each child is unique, and no two céildwill have the same experience
while in the PMC, this does not preclude Plaintifisss definition. Defendants contend
that Plaintiffs’ requests for injunctive relief demstrate that the suit is meant “to redress
alleged injuries suffered by only certain membdrthe proposed class.” (D.E. 30 at 17.)
Not so. Most of the injunctive relief focuses aform within the DFPS system, not
dependent upon any particular child. For exampl@intiffs request a permanent
injunction “[rlequiring Defendants to ensure thdt children in the plaintiff class are
assigned DFPS workers whose overall caseloads tlexoeed the caseload standards
established by the Child Welfare League of Amesand the Council on Accreditation,”
or “[rlequiring that all substitute care placemebts licensed or verified according to
state law,” or “[p]rohibiting Defendants from plag Plaintiff Children in foster homes,
foster group homes, emergency shelters, group enetsadl operations, or residential
treatment centers that do not meet the standardsufth homes or facilities set by the
Child Welfare League of America and the Council Accreditation,” or “[r]lequiring
Defendants to ensure that their practices and pgroes for monitoring and oversight of

privately operated placement facilities protectshéety of Plaintiff Children.” (D.E. 1 at
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86.) These requests for relief focus upon impromeisi to the system as a whole, which
would have an impact on all class members, albaiifferent ways.

While certain types of relief, such as those retingsreforms for the way in
which Defendants deal with “all class members wheehbeen in the PMC of the state
for more than two years,” or “all class members whwe had more than four placements
during their most recent placement episode,” (I0.Bt 86) would appear to be targeted at
a more specific group of class members, the metahat some injunctive relief may not
immediately apply to all class members is not fatahe class definition. Certainly, the
majority of injunctive relief would seek to improviee system as a whole, to the benefit

of all class members. Baby Neal for and by Kante€asey 43 F.3d 48, 63 (3d Cir.

1994) (“While it is true that not all of the ordessued will immediately benefit every
plaintiff, every plaintiff will benefit from reliefdesigned to assure [Philadelphia
Department of Human Services (“DHS”)] compliancghathe applicable standards.”).).
Moreover, the mere fact that certain future memimdrghe putative class are not yet
ascertainable does not cut against class certditat Rather, “the fact that the class
includes unknown, unnamed future members also 8eighfavor of certification.”

Pederson v. Louisiana State Uni213 F.3d 858, 868, n.11 (5th Cir. 2000).

While courts may find a class definition overlyobd where the putative class
“contains members lacking Article lll standing,” erhere the “class encompasse|[s]

persons who have not suffered any injury,” AllerHaliday Universal 249 F.R.D. 166,

171 (E.D. Pa. 2008), the Court does not find tliscern present here. The class action
allegations, as well as the relief sought, relattne PMC system as a whole. Based upon

the allegations, all class members are injured lsirpe to their presence in that system.
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Certainly each class member may be injured in #&rdifit way (and some more
substantially than others), but all have an injurglass definitions similar to that

proposed here have been approved by other co8gsDwayne B. v. GrandholmNo.

06-13548 (E.D. Mich. Feb. 15, 2007) (approving sldsfined as “all children who are
now or will be in the foster care custody of Michigs Department of Human Services in

in-home or out-of-home placements”) (available &.0.5-2); Olivia Y. v. BarbourmNo.

3:04-cv-251LN (S.D. Miss. Mar. 11, 2005) (approvrigss defined as “all children who
are or will be in the legal and/or physical custadythe Mississippi Division of Family
and Children’s Services (“DFCS”)].”).

Having determined that Plaintiffs’ proposed clds$inition is proper, the Court
next turns to the factors under Rule 23(a).

2. Rule 23(a) Factors
a. Numerosity (Rule 23(a)(1))

The numerosity factor requires Plaintiffs to dewstoate that “the class is so
numerous that joinder of all members is impraciedb Fed. R. Civ. P. 23(a)(1). “To
satisfy the numerosity prong, ‘a plaintiff must @ ily demonstrate some evidence or

reasonable estimate of the number of purporteds alasmbers.” _James v. City of

Dallas, Tex. 254 F.3d 551, 570 (5th Cir. 2001). There is muld that a class of
approximately 12,000 children in the Texas PMCss$ias the numerosity element. See,
e.qg, James 254 F.3d at 570 (finding 100 potential class mersbto satisfy the

numerosity requirement); Mullen v. Treasure Chessifo, LLG 186 F.3d 620, 624-25

(5th Cir. 1999) (“[T]he size of the class in these — 100 to 150 members — is within the

range that generally satisfies the numerosity requent.”); Zeidman v. J. Ray
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McDermott & Co., Inc. 651 F.2d 1030, 1038 (5th Cir. 1981) (“[C]lassethvas few as

twenty-five or thirty members have been certifigdsbme courts.”). Moreover, it is also
clear that joinder is “impracticable,” because tlvenber of Plaintiff children change over
time, as new children enter the PMC and otherselea(D.E. 15 at 16.) Defendants
concede this element. (D.E. 30 at 18.) The nusigrelement is easily satisfied.
b. Commonality (Rule 23(a)(2))
The commonality factor requires the Plaintiffs tembnstrate that “there are
guestions of law or fact common to the class.” .FedCiv. P. 23(a)(2). “The test for

commonality is not demanding.” Jame&b4 F.3d at 570 (citing Mullen v. Treasure

Chest Casino, LLC186 F.3d 620, 625 (5th Cir. 1999); Forbush v. Pénney Cq.994

F.2d 1101, 1106 (5th Cir. 1993)). As the Fifth ddit has explained, “[a]ll that is
required for each class is that thereoi'e common question of law or fact‘The

interests and claims of the various plaintiffs neeot be identical. Rather, the
commonality test is met when there is ‘at least issae whose resolution will affect all
or a significant number of the putative class mambie 254 F.3d at 570 (emphasis

added);_se®oiron v. Conseco Health Ins. C@79 Fed. Appx. 313, 316 (5th Cir. 2008)

(citing Jameys That “some of the plaintiffs may have differasthims, or claims that
may require some individualized analysis, is ntdlfeo commonality.” _Jame254 F.3d
at 570.

Plaintiffs argue that the proposed class meets cttramonality requirement
“because Named Plaintiffs challenge system-widkikes in the way that DFPS treats
children in the state’s PMC, and they do not seskass for individual grievances.”

(D.E. 15 at 17.) They state that DFPS’s failurasa numerous questions of fact
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common to all class members, mainly related to Dddats’ management of the state
system. (D.E. 15 at 18-19.) They also state tthete are a number of questions of law
common to the entire Class, such as whether Def¢sidactions violate Plaintiff
Children’s procedural and substantive due procégsts; and their right to family
association. (D.E. 15 at 19.) Defendants resplatthere “are no common questions of
fact because each child’s needs, entry into PM@jcpéar placements by DFPS, and
movement within the system differ dramatically,”dalaintiffs cannot “advance a
discrete question of law.” (D.E. 30 at 19.)

Defendants argue at length that each child’s placeéris specifically tailored to
meet the child’s needs, behavior, risks, age, ptece history, and permanency goal,”
and placements change depending on circumstanEes.example, each named Plaintiff
was removed from his or her home for different oeas(D.E. 30 at 20-22), the named
Plaintiffs have different permanency goals, pardenghts to the children have not all
been terminated (D.E. 30 at 22-23), the named fffairhave different placement
histories (D.E. 30 at 23-25), different medicalgiases and behavioral problems (D.E.
30 at 25-26) and have different levels of DFPSises/(D.E. 30 at 26). Due to these
unique circumstances, Defendants argue that comlityisalacking, and assuming it to
exist would deny children who come before the eotive individualized review to which
they are entitled. (D.E. 30 at 27.)

It should come as no surprise that the individuaduenstances of each named
Plaintiff (or each putative class member) is unigu¢o two children or situations are
exactly alike. Plaintiffs’ common questions of tiasowever, relate not to the individual

story of each child, but rather the alleged shoniogs of the DFPS system. While it
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may be true that each Plaintiff would experienagséhshortcomings in a different way,
depending on their own particular backgrounds,dfaieged deficiencies would exist for
all those in the system. All class members arbiwithe same system and subject to the
same alleged deficiencies in that system. To requiore for the “common question”
analysis would run afoul of the Fifth Circuit's thte that “[t]he test for commonality is
not demanding,” and that merely having “differetdims, or claims that may require
some individualized analysis, is not fatal to comrmaddy.” James254 F.3d at 570. The
common questions of fact at issue here includev(iBther Defendants failed to maintain
a caseworker staff of sufficient size and capatityperform properly, (2) whether
Defendants failed to provide sufficient nhumbers dpoes of foster care placements
necessary to the Plaintiffs’ needs, (3) whetherebeénts provided sufficient monitoring
and oversight to prevent abuse while in state dystand (4) whether Defendants’
actions in general caused harm or risk of harmam#ffs.

To the extent that factual distinctions betweenrfifés exist, the Supreme Court
has recognized that such factual differences dgrement class action certification when
“[i]t is unlikely that differences in the factuabbkground of each claim will affect the

outcome of the legal issue.” Califano v. Yamasdki2 U.S. 682, 701 (1979). Relying

on Califang the Third Circuit in Baby Neal for and by KanterCaseyrejected the same

argument Defendants now advance here. The coldt KHé¢lo the extent that the

defendants assert that commonality requirementaatdme met in this case because of
the individualized circumstances of the childreheit argument has been squarely
rejected by the Supreme Court . . ..” 43 F.3d548(3d Cir. 1994). The court further

explained, “class members can assert . . . a sogglanon complaint even if they have
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not all suffered actual injury; demonstrating tladlt class members aribject to the
same harm will suffice.”_ldat 56. Moreover, it noted that “[Rule 23] (b)@asses have
been certified in a legion of civil rights casesemd commonality findings were based
primarily on the fact that defendant’s conductastcal to the claims of all class members
irrespective of their individual circumstances ahd disparate effects of the conduct.”
Id. at 57. The Second and Tenth Circuits have consaridar conclusions. Seddarisol

A. v. Guiliani, 126 F.3d 372, 377 (2d Cir. 1997) (affirming classtification and stating,
“[t]he plaintiffs allege that their injuries derivieom a unitary course of conduct by a
single system, and the district court agreed. ht stage of the litigation, we see no basis

for finding that the district court abused its deton in this regard.”); D.G. ex rel

Stricklin v. Devaughn 594 F.3d 1188, 1196 (10th Cir. 2010) (see furttscussion

below). District courts have likewise rejectedwargents that individualized experiences

in state foster care custody preclude a findingavhmonality. _See, e,@Olivia Y., No.

3:04-CV-251LN, at 6 (“[E]Jven though each plaintdhd each proposed class member
may not yet have suffered the same type or dedgréarm (though some surely have),
because it appears that defendants’ alleged adtemissions pose a significant risk of
similar harm to all (or at least the requisite rsfgcant number’ of) children in DHS
custody, the court concludes that the requiremehtsommonality and typicality are
satisfied.”) (sed.E. 15-1); Dwayne B.No. 06-13548, at 5-7 (“A few of the questions of
fact common to all Class members include whethdeants failed to provide Plaintiff
Children with (1) safe, appropriate and stabledostre placements as required by law

and reasonable professional standards, (2) servieesssary to keep them safe and
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properly cared for . . . (3) timely and appropriaggvices necessary to ensure that they
are either safety reunited with their families ocompptly freed for adoption . . . .”).

The Court recognizes that the Tenth Circuit in EB.rel. Hart v. Valdez186

F.3d 1280, 1289 (10th Cir. 1989) came to a diffesamclusion. In that case, the panel
found commonality lacking, and explained, “[w]e usé to read an allegation of
systematic failures as a moniker for meeting tasshction requirements. . . . We refuse
to hold, as a matter of law, thany allegation of a systematic violation of various/a

automatically meets Rule 23(a)(2).”; Carson P.a@xForeman v. Heinema40 F.R.D.

456 (D. Neb. 2007) (citing J.B. Nevertheless, as noted above, another pantieof
Tenth Circuit, in_D.G.sided with the Second and Third Circuits in fimglicommonality.
There, “[n]ine Oklahoma foster children, actingaingh their next friends, filed suit
under 42 U.S.C. § 1983 against members of the @kl@ahCommission for Human
Services and the Director of the Oklahoma Departro€ruman Services [OKDHS] in
their official capacities, seeking declaratory anginctive relief.” 594 F.3d at 1192.
The “Named Plaintiffs sought certification of asdeof all children who are or will be in
the legal custody of OKDHS due to a report or stispi of abuse or neglect or who are
or will be adjudicated deprived due to abuse otawtg approximately 10,000 children.”
Id. The Court found commonality satisfied, explaining

Named Plaintiffs presented more than conclusorytestants that

OKDHS's agency-wide monitoring policies and praegicor lack thereof,

create a risk of harm shared by the entire clafisclass members, by

virtue of being in OKDHS's foster care, are subjecto the purportedly

faulty monitoring policies of OKDHS, regardless oftheir individual

differences; therefore, all members of the class arallegedly exposed

to the same unreasonable risk of harm as a resultf defendants’

unlawful practices. Though each class member may not have actually
suffered abuse, neglect, or the risk of such hdefendants' conduct
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allegedly poses a risk of impermissible harm tochildren in OKDHS
custody.

Id. at 1196 (emphasis added). Notably, the Dc@urt distinguished the earlier J.B.
decision, explaining, “[tjhe named plaintiffs inBJ.alleged multiple state agencies
violated their rights; whereas, here Named Pldsthly allege one state agency and its
policies violated their rights. Second, the claéglaintiffs in J.B.was far broader. The
proposed class consisted of all children, custodiral non-custodial (those at risk of
being taken into state custody), who had any fofsewelopmental or mental disability.”
Id. at 1197. The case before the Court is far clwsEx.G.than it is to J.B.

In light of the decisions of three Circuit CourfsAppeal (in_Baby NealMarisol

and D.G), each of which have found commonality in caseshsas the one before the
Court, and the lack of any controlling precedenth& contrary in this Circuit, the Court
concludes that there are sufficient common questigriact to satisfy Rule 23(a)(2).
While Plaintiffs do not also need common questi@islaw to satisfy the
commonality requirement, such common questiong.efdgfendants, again relying upon
the Tenth Circuit’s decision in J.Bargue that no common legal questions exist, had t
Plaintiffs have succeeded only in attempting toodatly conflate a variety of claims to

establish commonality via an allegation of systefaitures.” (D.E. 30 at 31-32 (citing

® While the D.G. class definition limited class mesbto those in foster custody “due to a report or
suspicion of abuse or neglect,” and indeed Pl&nkiére state that they “are prepared to stipttateclass
definition specifying that these children entere@P3 custody due to reports of abuse or neglectf.(D
44-2 at 9 n.2) the Court does not find this limidatnecessary. Regardless of how a child ente®DF
custody, he or she is subject to the same systéth,the same alleged deficiencies that are theestibj
matter of this lawsuit.

* The leading decision in this area, Baby Néwls in fact been cited favorably by several eimtthis
Circuit, including this one._In re Lease Oil Antist Litig., 186 F.R.D. 403, 421 (S.D. Tex. 1999) (Jack,
J.); In re Enron Corp. Sec., Derivative & ERISAidit 2004 WL 405886, at *25 (S.D. Tex. Feb. 25, 2004);
City of San Antonio v. Hotels.con?008 WL 2486043, at *6 (“Even relatively pronoedcfactual
differences between the individual claims will mt#feat typicality as long as the claims are wovemf
the same legal fabric and arise from the same gpeattice or course of conduct.”). The JdBcision, in
contrast, does not appear to have been cited bycaast within this Circuit, and it has receivedlét
attention anywhere outside the Tenth Circuit.
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J.B).) In the alternative, they argue that any comregal issues would be dependent
on individual factual determinations, which would different for each class member.
(D.E. 30 at 32.)
The Court rejects Defendants’ arguments. As thedT®ircuit explained in Baby

Neal “[ilnsofar as the children challenge the schemetlie provision of child welfare
services, their claims share a common legal badgaby Neal 43 F.3d at 61. Further,
“[t]he differing degree and nature of the plairgifinjuries also do not preclude a finding
of commonality. . . . [T]he putative class membwershis case share the common legal
claim that DHS’s systemic deficiencies result ird@spread violations of their statutory
and constitutional rights, irrespective of theirwag individual needs and complaints. . .
. [T]he children here challenge DHS’s conduct, whis generally applicable to them.
Also, . . . it does not matter here that the cleiidsuffer in varying ways from the DHS's

violation of its statutory mandates.” 43 F.3d at(6iting Califang. District courts have

also found common questions of law in analogougxasSeelivia Y., No. 3:04-CV-
251LN at 6 (“[T]he court . . . is persuaded thatipliffs have sufficiently identified
issues common to all or most of the proposed ctemsbers. These include . . . the legal
guestions whether defendants’ actions and inacti@we violated the substantive due
process rights of children in DHS custody to bee$edm harm while in state custody . .
."); Dwayne B, No. 06-13548 at 6 (“A few of the questions of laammon to all Class
members include whether Defendants’ actions andtiores violate Plaintiff Children’s
(1) right to be free from harm as guarded underSbbstantive Due Process Clause of
the Fourteenth Amendment, . . . (3) rights guaexhtender the First, Ninth, and

Fourteenth Amendments, (4) rights to procedural diexzess . . . ."). The Court is
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persuaded by the reasoning_in Baby Nead the district court opinions cited above. It
therefore finds common questions of law, based Wlamtiffs’ claims of constitutional
violations, namely substantive and procedural duscess, along with associational
rights.

In sum, the Court concludes that there exist comoumstions of both law and
fact, necessary to satisfy Rule 23(a)(2).

C. Typicality (Rule 23(a)(3))

Under Rule 23(a)(3), the moving party must demastthat “the claims or
defenses of the representative parties are typictie claims or defenses of the class.”
Fed. R. Civ. P. 23(a)(3). *“Like commonality, ttest for typicality is not demanding. It
focuses on the similarity between the named plshiegal and remedial theories and
the theories of those whom they purport to represehypicality does not require a
complete identity of claims. Rather, the criticahquiry is whether the class
representative’s claims have the same essentiahaieaistics of those of the putative
class. If the claims arise from a similar course of condat and share the same legal
theory, factual differences will not defeat typicaty.” James 254 F.3d at 571
(citations omitted; emphasis added). The SuprenmairtChas explained, “[t]he
commonality and typicality requirements of Rule &3{end to merge. Both serve as
guideposts for determining whether under the paldrccircumstances maintenance of a
class action is economical and whether the namaidtjff's claim and the class claims
are so interrelated that the interests of the alassbers will be fairly and adequately

protected in their absence.” Gen. Tel. Co. of Beett v. Falcon457 U.S. 147, 157

n.13 (1982).
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As with commonality, Plaintiffs argue that theyatre had similar harmful
experiences while in the state’s custody,” whick & direct result of the systemic
failings alleged in the Complaint.” (D.E. 15 at R1Plaintiff lists examples of this harm,
such as instability in placements, unnecessaryepiaats in congregate care, abuse,
deprivation of necessary mental health or educati@ervices, and separation from
siblings. (D.E. 15 at 22-23.) All of the claimsise from the same factual and legal
foundations as do the claims of other class membearsely “the alleged failures of the
state’s foster care system,” and liability for theailures are premised on the same legal
grounds. (D.E. 15 at 23.) Defendants’ argumentesponse mirrors that made with
respect to commonality, focusing on the unique uritstances of each child. For
example, Defendants note that while named Plasntdmplain about placement in
congregate care, numerous placements while in PdiGbuse, this is by no means
typical. The same is true of unnecessary hospaiidias in psychiatric facilities, or
separation from siblings while in custody. (D.B.& 32-35.) Thus, “the experiences of
the named Plaintiffs are not typical of the expeees of the majority of other children in
the PMC,” Defendants argue. (D.E. 30 at 35.)

After considering the arguments, the Court herddithat typicality is satisfied,
essentially for the same reasons as stated wigeceso commonality. Plaintiff's claims
all arise from the same system and share the sagaé theory, even if their individual
injuries may differ. As the Third Circuit explathén Baby Neal“cases challenging the
same unlawful conduct which affects both the nampkdhtiffs and the putative class
usually satisfy the typicality requirementespective of the varying fact patterns

underlying the individual claims. Actions requesting declaratory and injunctiviefe
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to remedy conduct directed at the class clearlyhfg mold.” 43 F.3d at 58 (citations

omitted; emphasis added); deere Lease Oil Antitrust Litig.186 F.R.D. 403, 421 (S.D.

Tex. 1999) (Jack, J.) (citing Baby NealFurther, “[flactual differences will not rendar
claim atypical if the claim arises from the samergvor practice or course of conduct
that gives rise to the claims of the class membsand, if it is based on the same legal
theory. . . . Indeedven relatively pronounced factual differences wilgenerally not
preclude a finding of typicality where there is a song similarity of legal theories.”

43 F.3d at 58. (emphasis added). Therefore, ‘gvghan action challenges a policy or
practice, the named plaintiffs suffering one spedcifjury from the practice can represent
a class suffering other injuries, so long as &l ithjuries are shown to result from the

practice.” 1d; see, e.q.In re Enron Corp. Sec., Derivative & ERISA Liti¢004 WL

405886, at *25 (S.D. Tex. Feb. 25, 2004) (citindbBadNea); City of San Antonio v.

Hotels.com 2008 WL 2486043, at *6 (“Even relatively pronoedcfactual differences
between the individual claims will not defeat tygdity as long as the claims are woven
from the same legal fabric and arise from the sawaat, practice or course of conduct.”)
(citing Baby Nedl. Likewise, the Tenth Circuit in D.Geasoned, “[tlhe harm and threat
of harm suffered by the Named Plaintiffs as a testilOKDHS’s allegedly deficient
monitoring practices is typical of the harm andetitrof harm suffered by all children in
the class because all foster children are subfe€@KDHS’s challenged, agency-wide
monitoring policies. Additionally, Named Plaintifédlege OKDHS’s monitoring policies
violate their substantive due process rights tdrée from harm while in state custody,
the same legal theory that underlies class memigersésponding claims.”_D.(5594

F.3d at 1199. District courts have similarly réget arguments against typicality that
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have focused on the varying facts of each indiVidinld's experiences in foster care.

SeeConnor B. ex rel. Vigurs v. Patrick F.R.D. __, 2011 WL 693223, at *7 (D. Mass.

2011) (“[T]he fact that the harms alleged by narRéaintiffs may differ in some respects
from those suffered by unnamed Plaintiffs doesummtermine typicality”);_Dwayne B.
No. 06-13548 at 8 (D.E. 15-2) (finding typicalitpcaexplaining, “Defendants assert that
‘the vast majority of the putative class receivgprapriate services, treatment, and
placement.” This argument ignores that Plaintifiil@en’s common theme of attacking
DHS'’s systemwide failure to comply with its legabndates is equally central to the
claims of the named plaintiffs as it is to the wlaiof the absent class members.”); Olivia
Y., 3:04-CV-251LN at 7 (D.E. 15-1) (finding typicalisatisfied “because it appears that
defendants’ alleged acts and omissions pose disayti risk of similar harm to all (or at
least the requisite ‘significant number’ of) chidrin DHS custody”).

Here, Plaintiffs allege to have had harmful expaes while in PMC custody,
due to various systemic failures. While the speaifiture of these harmful experiences
may vary, each experience is allegedly due to mefates in the DFPS system. For
example, Plaintiffs M.D., S.A., J.S., K.E., D.P.dan.C. have been moved to multiple
placements and have been placed hundreds of nolestheir home communities. (D.E.
191 23, 57, 59, 61, 89, 95-96, 100, 104, 108, 122, 125, 128-31, 134.) Several have
also been placed in so-called congregate care, hwhiould normally only be a
placement of last resort. (D.E. 1 1Y 24-25, 2748,/51-53, 59-62, 75-76, 83-84, 94-96,
109, 11, 117-118, 125, 128-133.) Abuse in stagtocly is also reported. (D.E. 1 1 38,
113.) Z.H., A.M., and D.P. have been placed feayafrom their respective siblings, in

violation of state policy. (D.E. 1 1Y 46, 70, )0As a final example, several Plaintiffs,
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including S.A., AM., K.E., D.P. and T.C. have rane in state custody for at least
seven years, and are likely to leave only by aguy (D.E. 1 1 57, 68, 93, 104, 125.)

In sum, the factual differences between the namleoht®fs or other proposed
class members are not sufficient to demonstratack bf typicality. As Plaintiffs
themselves put it, “their claims arise from the edfiactual and legal foundations as do
the claims of other members of the putative claBgefendants’ operation of a
dysfunctional child welfare system that causes ostitutional harm to the children in its
care.” (D.E. 44-2 at 18.) The Court concludest tR&intiffs have satisfied Rule
23(a)(3)’s typicality requirement.

d. Adequacy (Rule 23(a)(4))

Plaintiffs must demonstrate, pursuant to Rule ¥3Jathat “the representative
parties will fairly and adequately protect the metts of the class.” Fed. R. Civ. P.
23(a)(4). The Fifth Circuit has explained, “Rule&(&)’'s adequacy requirement
encompasses class representatives, their coumsktha relationship between the two.
We must consider “[1] the zeal and competence @frdpresentative[s’] counsel and . . .
[2] the willingness and ability of the representafs] to take an active role in and control

the litigation and to protect the interests of aibses[.]” _Stirman v. Exxon Corp280

F.3d 554, 563 (5th Cir. 2002) (citations omittedge alsoFeder v. Electronic Data

Systems Corp.429 F.3d 125, 130 (5th Cir. 2005). Important[g)ifferences between

named plaintiffs and class members render the namkntiffs inadequate
representatives only if those differenaasate conflicts between the named plaintiffs’

interests and the class members’ interests.” Ja?ddsF.3d at 571 (emphasis added).
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Plaintiffs contend that the Named Plaintiffs’ poged Next Friends are dedicated
to the Named Plaintiffs’ best interests, are faanilvith the litigation, and are able to
assist in the case. Also, there is no confliantérest between the Named Plaintiffs and
the other Class members, as the Named Plaintiffig seek declaratory and injunctive
relief to correct flaws in the DFPS PMC system.e Talief they seek would “benefit all
members of the proposed class,” and there is neséaable conflict between class
members. (D.E. 15 at 24.) Plaintiffs also ardwe they are represented by counsel who
possess “extensive experience in complex litigatiooluding class actions and civil
rights litigations.” They outline the experiencelaw firms Canales & Simonson, P.C.,
Haynes & Boone, LLP, Yetter Coleman, LLP, and ai#ys for Children’s Rights, a non-
profit organization “with extensive experience ingplex class action litigation
involving child welfare systems.” In this regarthey note that Children’s Rights
attorneys “have served as class counsel on mutheaiajor child welfare litigation in
the United States.” (D.E. 15 at 25.) They al$edge that counsel has sufficient
resources to “thoroughly and expeditiously brinig ection.” (D.E. 15 at 25.)

Defendants concede that class counsel is compéiekt 30 at 35 n.14), but
argue that the adequacy requirement is not metuBecé&(1l) the Plaintiffs cannot
adequately represent the class because theirstaexad claims are significantly different
from those of the class and (2) the next friendgeheeither the incentive nor the ability
to direct this litigation.” (D.E. 30 at 35.) Ti@ourt takes each objection in turn.

As to Defendants’ first objection (which is essalhy no different from that
raised with respect to commonality and typicalitje Court does not find that any

speculative conflicts between class members renthersnamed Plaintiffs inadequate
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class representatives. Plaintiffs seek systemangés and improvements in the DFPS
system, which would aid all children. All PlairitiChildren have an interest in a child
welfare system that meets children’s needs, eveého$e needs may vary. While the
improvements will certainly mean different thingsdifferent children in the system, the
Court sees no direct conflict in light of the faélcat the named Plaintiffs seek to improve
the system as a whole. Similar arguments as tqQuady have been rejected in the past.
In Dwayne B, the court explained that the plaintiffs satisfibé adequacy requirement
because their “interests do not conflict with tho$eabsent class members,” as “[t]hey
seek broad declaratory and injunctive relief adslrgssystematic problems in a unitary
executive agency that will provide all Class mersheith the protection, care, treatment,
and services to which all are equally entitled urtie Constitution and federal law. All
Class members share the same federal statutorgarsditutional rights and a common
interest in a child welfare system that meetsatml obligations to keep them safe from
harm. Appropriate remedial relief will ensure thBefendants meet their legal
obligations to all Class members in all countiestlod State, irrespective of relative

costs.” _Dwayne B.No. 06-13548 at 10; see alddarisol A, 126 F.3d at 378 (affirming

finding of adequacy and stating, “Plaintiffs seekdul based relief which would require
the child welfare system to dramatically improvee thuality of all of its services,
including proper case management. In this regaedljriterests of the class members are
identical.”); Patrick  F.R.D. __, 2011 WL 693223, at *8 (Class memlfeach have
alleged significant harms, often taking multiplenis, all of which are alleged to be
attributable to failures within [the Massachus@&tpartment of Children and Families].

Thus, because . . . named Plaintiffs’ interestsemt&rely consistent with those of the
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class, Plaintiffs meet the requirements of Ruleafd(.”)). The court concludes that
Defendants’ concerns as to a conflict of inter@shdt warrant a finding of inadequacy.

Defendants’ second objection is that Plaintiffsoposed next friends have
“irreconcilable conflicts” that prevent them frompresenting the interests of the class, in
light of the fact that they acquiesced to the ptaeets now at issue when representing
the children agd litems in the state court proceedings. (D.E. 30 at 3§-3Defendants
also argue that the “conflict between [the nexrfds’] appointed role in the state court
and in this law suit renders the ‘next friends’iegly inadequate to represent the class.”
(D.E. 30 at 37.) This Court has already conclutded the proposed next friends can
adequately represent the minors on whose behalfithee filed suit. (D.E. 48.) The
Court finds that any concerns as to conflict oerest between next friends and Named
Plaintiffs, or with class members is wholly spetika and unsubstantiated. Their prior
involvement in the respective child’s case doesrantler them inadequate next friends,
but rather just the opposite. These individualgoadted on behalf of their clients, and
there is no indication to the contrary. UltimateDefendants are responsible for the
alleged conditions in the system, and the nexhdisedo not have a conflict of interest
merely because they had to operate in that system.

The Court also finds that counsel has the nepgsgaal and competence,” to
adequately protect class interests. The firm resumf all counsel in this matter
demonstrate their prior involvement in class actidgigation, and in many cases,
particular experience with child advocacy. (D.B-3(Canales & Simonson, P.C. firm
resume); 15-4 (Hayes & Boone firm resume); 15-5tfgfe& Coleman firm resume; 15-6

(Marcia Robinson Lowry Declaration).) Notably, M&r Robinson Lowry, Executive
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Director of Children’s Rights, states in her deateim, “[flor more than 35 years, | have
been litigating and directing the litigation of s&aaction child welfare reform cases
alleging claims similar to those alleged by Pldir@hildren in the present action. Other
Children’s Rights attorneys assigned to this cdse have years of experience with
Children’s Rights prosecuting similar cases in ofbasdictions.” (D.E. 15-6 at 2.) She
details other cases in which Children’s Rights ratgs were involved, and notes that
Children’s Rights attorneys “have engaged in a y&ar long, in-depth investigation of
the child welfare system in Texas.” (D.E. 15-6 at 3As noted above, Defendants
concede that class counsel is competent. (D.&t 36 n.14.)

In light of the foregoing, the Court finds thaethdequacy requirements of Rule
23(a)(4) are satisfied.

3. Rule 23(b)(2) Requirements

In addition to satisfying the requirements of RBB{a), a class action must also
satisfy one of the categories of Rule 23(b). Rabwhere, Rule 23(b)(2) requires that
“the party opposing the class has acted or reftsedt on grounds that apply generally
to the class, so that final injunctive relief orrmesponding declaratory relief is
appropriate respecting the class as a whole.” ReQiv. P. 23(b)(2).

As compared to Rule 23(b)(3), Rule 23(b)(2) “waemued primarily to facilitate
civil rights class actions, where the class repregives typically sought broad injunctive

or declaratory relief against discriminatory preef.” Penson v. Terminal Transport Co.,

Inc., 634 F.2d 989, 993 (5th Cir. 1981). The Fifthd@it has explained that Rule
23(b)(2) “seeks to redress what are really group@ssed to individual injuries. The

uniformity of the injury across the class is whatders the notice and opt-out provisions
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of (b)(3) unnecessary. . . . A Rule 23(b)(2) imguequires considering two factors: 1)
whether the defendant’s behavior is generally apple to the class as a whole, and 2)

whether injunctive relief predominates over monetatief.” Casa Orlando Apts., Ltd.

624 F.3d at 198; Bolin v. Sears, Roebuck &,@81 F.3d 970, 975 n. 22 (5th Cir. 2000).

“To qualify for class-wide injunctive relief, clagsembers must have been harmed in
essentially the same way . . . . This qualificatiffers from a predominance of common
issues that Rule 23(b)(3) requires. Instead afirety common issues, 23(b)(2) requires

common behavior by the defendant towards the ¢la€asa Orlando Apts., Ltd624

F.3d at 198. Importantly, the Fifth Circuit has@ahoted:

Actions for class-wide injunctive or declaratory rdief are intended for
(b)(2) certification precisely because they involveuniform group
remedies Such relief may often be awarded without reqgiranspecific
or time-consuming inquiry into the varying circuaastes and merits of
each class member's individual case. When it dbegelatively complex
calculations typically required in class actions fooney damages are
unnecessary. For these reasons, proposed (b)&3eslaeed not withstand
a court's independent probe into the superiorityhef class action over
other available methods of adjudication or the dego which common
issues predominate over those affecting only imldial class members, as
(b)(3) classes must.

Allison v. Citgo Petroleum Corpl51 F.3d 402, 414 (5th Cir. 1998) (emphasis added

As one court has stated, “[t]he requirement of Z2(bis almost automatically fulfilled

in actions where the relief sought is primarilyuingtive.” San Antonio Hispanic Police

Officers’ Org., Inc. v. City of San Antonid88 F.R.D. 443, 444 (W.D. Tex. 1999) (citing

Baby Neal 43 F.3d at 58) (emphasis added).
Similar to Defendants’ other arguments with resgecRule 23(a), Defendants
essentially contend that class certification uridele 23(b)(2) should be denied because

the class is not sufficiently cohesive, and theppety of any relief would depend on the
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unique circumstances of the children at issue. (B(Eat 37.) Once again, the Court is
not persuaded by Defendants’ position. As_the Bééal court has explained, “[w]hat is
important is that the relief sought by the nameadnpiffs should benefit the entire class.
The general applicability requirement of (b)(2) calaims to prevent prejudice to
absentees by mandating that the putative class mrate that the interests of the class
members are so like those of the individual repregeves that injustice will not result
from their being bound by such judgment in the sglent application of principles of
res judicata. But injunctive actions, seeking &firte the relationship between the
defendant and the world at large, will usually Satithis requirement.” 43 F.3d at 59.
Thus, when faced with arguments similar to thoseaaded by Defendants here, the
court ultimately found that the district court abdsts discretion in denying certification
under Rule 23(b)(2). The court explained:

Plaintiffs have alleged that systemic failure cauiee DHS to violate
various mandates under federal statutory and datishial provisions.
Because the children in the system are comparablyulgject to the
injuries caused by this systemic failure, even ifhe extent of their
individual injuries may be affected by their own individual
circumstances, the challenge to the system constiés a legal claim
applicable to the class as a wholén order forcing the DHS to comply
with their statutory and constitutional mandatesuldoconstitute relief
generally applicable to the entire putative cldssleed, the violations
alleged here are precisely the kinds targeted bg RR(b)(2). . . .

The fact that the plaintiffs in this case seek anjynctive and declaratory
relief, not individual damages, further enhancesappropriateness of the
class treatment. Clearly, this action aims to defime relationship of the
defendants to the universe of children with whomses ¢he defendants are
charged. Plaintiffs simply ask the district couot declare the DHS’s
current provision of child welfare services to fhlaintiffs to be violative
of the cited statutory and constitutional provisiamd to order DHS to
implement a system that would enable it to comply vts legal mandates
in the provision of these servicésurthermore, all of the class members
will benefit from relief which forces the defendantto provide, in the
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manner required by law, the services to which clasmembers either
are currently or at some future point will become atitled.

43 F.3d at 63-64 (emphasis added). The Tenth €ingcuD.G. arrived at a similar
conclusion. That court explained, “[s]o long as[@HS's challenged practices are based
on grounds that apply generally to the class, ctassfication under Rule 23(b)(2) is
proper even if at the class certification stage itonceivable some class members have
not been actually abused, neglected, or exposadisk of harm. Here the ‘grounds’ that
have general application to the class are thatlaBs members have been placed in
OKDHS's foster care program and, as such, casevgorkenitor all class members in a
system that allegedly fails to ensure they do @motyccaseloads so demanding that they

cannot monitor class members adequately.” P64 F.3d at 1200; see alBavayne B,

No. 06-13548 at 11 (D.E. 15-2) (“Plaintiffs seekiakfrom Defendants’ systematic
failures to provide and maintain the legally maedatervices, processes, and placements
critical to the safety and well-being of putativea€s members in Michigan’s foster care
system. These failures generally affect all Classmbers, and the declaratory and

injunctive relief sought here is intended to previdass-wide relief.”); Xiufang Situ v.

Leavitt, 240 F.R.D. 551, 562 (N.D. Cal. 2007) (finding &®23(b)(2) satisfied, and
explaining, “Plaintiffs ask the Court to order Dediant to comply with his statutory
obligations regarding implementation of the Paripidgram for dual eligibilities. |If
Plaintiffs were to prevail on the merits, the Cowbuld not need to engage in
individualized inquiries regarding which class mersbhave been denied benefits. . . .
Plaintiffs have complained of conduct by Defend#mat is applicable to the class

generally and that may be remedied by class-wililef.f¢; Gaskin v. Com. of Pa1995

WL 355346, at *5 (E.D. Pa. June 12, 1995) (“In fresent case, the plaintiffs are
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seeking systemic injunctive relief . . . . Thisie&lif gained, would benefit the entire

class.

The Court therefore finds that the plamtiiave satisfied the Rule 23(b)(2)

requirement.”).

Here, most of the injunctive relief aims to impeothe DFPS PMC system as a

whole, not to afford relief to individual Plaint#f The general relief sought includes, for

example:

(1) Requiring Defendants to ensure that all childrentha plaintiff class are

(@)

®3)
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(4)

(5)

assigned DFPS workers whose overall caseloads texgeed the caseload
standards established by the Child Welfare Leaguéroerica and the
Council on Accreditation (D.E. 1, Prayer for RENe355(d)(i));

Requiring Defendants to establish, within DFPS, administrative

accountability structure to ensure that all casé&es, using professionally
accepted case practices, fully identify and addRdamitiff Children’s need
for:

1. timely permanency;

2. placement in the least restrictive, most farfikg- placements that are
suited to their needs; and

3. mental health services suited to their need<f[(B55(d)(ii));

Requiring Defendants to establish a process fourergs that state standards
for foster homes, foster group homes, emergenclfesbegroup residential
operations, and residential treatment centers ictwRlaintiff Children are
placed are consistent with the standards set byCthlel Welfare League of
America and the Council on Accreditation and, iéythare not, for taking
necessary steps to have the state’s standardsieab@dd. { 355(d)(vi));

Prohibiting Defendants from placing Plaintiff Chidsh in foster homes, foster
group homes, emergency shelters, group residegiations, or residential
treatment centers that do not meet the standardsufdh homes or facilities
set by the Child Welfare League of America and@oencil on Accreditation

(Id. 11 355(d)(vii));

Prohibiting DFPS from placing any children in ptieig operated residential
facilities or CPAs not accredited by the Council Aocreditation ((Id.q
355(d)(ix)).



The Court does not believe that these forms oéfr@ould require an investigation into
the individualized circumstances of each child.theg the requested relief “applies to
the proposed class as a whole without requirinfgidihtiation between class members.”
D.G. 594 F.3d at 1201. While certain forms of religlich as the creation of “expert
panels to review the cases of all class members hdne had more than four
placements,” or “expert panels to review the cadedl class members who have been in
the PMC of the state for more than two years,” I@55(d)(iii), (iv)) would certainly not
apply to all class members, this is not fatal tdeR28(b)(2) certification._ Baby Nead3
F.3d at 63 (“While it is true that not all of theders issued will immediately benefit
every plaintiff, every plaintiff will benefit fromelief designed to assure DHS compliance
with the applicable standards.”); D,&94 F.3d at 1200-01 (affirming confirmation, and
noting, “the district court found thait least oneof the Named Plaintiffs’ requested
injunctions remedies OKDHS’s conduct based on gisugenerally applicable to the
class.”) (emphasis added).

Defendants cite several cases arguably suppothegconclusion that Rule
23(b)(2) certification should be denied “where indualized issues overshadow]] the

cohesiveness of the proposed class.” (D.E. 3@ &ti8ng Maldonado v. Ochsner Clinic

Foundation 493 F.3d 521 (5th Cir. 2007); In re Katrina CaBeadaches Litig.401 Fed.

App’x 884 (5th Cir. 2010), In re Vioxx Products biéity Litig., 2008 WL 4681369 (E.D.

La. Oct. 21, 2008), and Shook v. Board of Countyn@ussions of County of El Paso

543 F.3d 597 (10th Cir. 2008).) This line of argnt) however, misses the mark. While
it is true that these cases denied certificatiordeunRule 23(b)(2) due to the

individualized issues involved, they say nothingatbvhether the type of class action at
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issue here can proceed under Rule 23(b)(2); inrotloeds, they did not involve the
foster care system, or anything close tb ithese cases are therefore much less relevant
than those involving class actions closely analggoithat proposed here. The few cases
directly on point, such as Baby Neahd others discussed above, reject Defendants’
concerns as to individualized relief in the conteixtlass actions challenging government
foster care systems. 43 F.3d at 64 (“Plaintiffe@ly ask the district court to declare the
DHS’s current provision of child welfare servicesthe plaintiffs to be violative of the
cited statutory and constitutional provisions amarder DHS to implement a system that
would enable it to comply with its legal mandatasthe provision of these services.
Furthermore, all of the class members will berfedim relief which forces the defendant

to provide, in the manner required by law, the me/to which class members either are
currently or at some future point will become datlit”). Moreover, the Court does not
find cases to the contrary (such_as JJtB.be persuasive, and again notes that they have
received little attention in this Circuit or elsesvb.

Defendants also contend that Plaintiffs’ propasg@ahctive relief fails to describe
the requested relief in reasonably particular dew@ithat the court can conceive of an
injunction that would satisfy Rule 65(d)’s requiremts’ as well as those of Rule
23(b)(2). For example, Defendants argue that BMfsnrequest for “appropriate
remedial steps,” or determination as to whetheissclmembers’ needs are being
“adequately addressed,” is problematic. (D.E. 8044) Nevertheless, the Court

understands Plaintiffs to primarily seek injunctredief to improve the DFPS system as a

® Importantly, Plaintiffs in Maldonadalso sought monetary damages. 493 F.3d at 524.

® Federal Rule of Civil Procedure 65(d)(1) provid&g]very order granting an injunction and every
restraining order must: (A) state the reasons wissued; (B) state its terms specifically; and) §€scribe
in reasonable detail--and not by referring to theplaint or other document--the act or acts rastdhior
required.”
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whole, and the relief would not require investiggtihow each individual child’s
conditions are (or are not) improved. As_in BabgalN“the court can fashion precise
orders to address specific, system-wide deficienared then monitor compliance relative
to those orders.” 43 F.3d at 64. The Court hadiffcculty envisioning the relief
requested in this lawsuit, and concludes thatpeisnissible under Rule 23(b)(2).
4. Discretionary Factors

Finally, Defendants contend that the Court shouler@se its discretion to deny
certification to Plaintiffs’ proposed class, fowveeal reasons. First, the Texas state court
system is involved in the oversight of the placemand service needs that DFPS
provides in each case. Given the continual statetgurisdiction over the children at
issue, Plaintiffs’ claims should in fact be litigdt before the state courts that are
responsible for them; this Court should not inteeze (D.E. 30 at 46.) Second, there are
other organizations designed to oversee the podéilated relief Plaintiffs seek to obtain
through the suit, and the initiatives at issue gae the essential role that the state
courts of continuing jurisdiction have over eachilds case. (D.E. 30 at 47.)
Defendants conclude that “this Court does not rneethterfere with supervision that
already exists to ensure compliance with federdlstate law.” (D.E. 30 at 47.)

Defendants essentially ask this Court to defer sbage oversight system that, at
least according to Plaintiffs’ allegations, is iffgtient to address the problem in the first
place. It makes little sense to deny class cestifon to a lawsuit challenging the state
foster care system on the sole basis that the myste already being adequately

supervised. Moreover, to do so would nearly ctuigtian impermissible ruling on the
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merits in the context of a Rule 23 class certifmatorder’ As the Fifth Circuit has
explained, “[ijn determining the propriety of a sfaaction, the question is not whether
the plaintiff or plaintiffs have stated a causeacfion or will prevail on the merits, but
rather whether the requirements of Rule 23 are nibe Rule 23 analysis must focus on
the requirements of the rule, and if findings madeonnection with those requirements
overlap findings that will have to be made on therits, such overlap is only

coincidental.” _Alaska Elec. Pension Fund v. FloweeCorp, 572 F.3d 221, 229 (5th

Cir. 2009) (citations and quotation marks omittedhe Court will not address arguments
that go to the merits of the dispute, as opposeths certification.
5. Class Counsel (Rule 23(g))
As noted above, Rule 23 requires that the Courbiapglass counsel, consistent
with Rule 23(g). Fed. R. Civ. P. 23(c)(1)(B). B@3(g)(1) provides:

Unless a statute provides otherwise, a court tedifies a class must
appoint class counsel. In appointing class coutiselcourt:

(A) must consider:

(i) the work counsel has done in identifying orestigating
potential claims in the action;

(i) counsel’'s experience in handling class actjoother
complex litigation, and the types of claims asskitethe
action;

(iif) counsel’s knowledge of the applicable lawdan

(iv) the resources that counsel will commit to es@nting
the class;

(B) may consider any other matter pertinent to selia ability to
fairly and adequately represent the interestsefttass;

" In fact, Defendants have filed a Rule 12(b)(1) iotto Dismiss presenting arguments similar to ¢hos
advanced here. (D.E. 43.)
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(C) may order potential class counsel to providermation on
any subject pertinent to the appointment and tgpgse terms for
attorney’s fees and nontaxable costs;

(D) may include in the appointing order provisi@®ut the award
of attorney's fees or nontaxable costs under Ra(k)2and

(E) may make further orders in connection withdpgointment.
Fed. R. Civ. P. 23(g)(1). Rule 23(g)(2) sets tetstandard for appointing class counsel,
stating, “[w]hen one applicant seeks appointmentlass counsel, the court may appoint
that applicant only if the applicant is adequatdarrRule 23(g)(1) and (4). If more than
one adequate applicant seeks appointment, the cwstt appoint the applicant best able
to represent the interests of the class.” FedCiR. P. 23(g)(2). Rule 23(g)(4) requires
that “[c]lass counsel must fairly and adequatefyreésent the interests of the class.” Fed.

R. Civ. P. 23(g)(4);_see generallyre Enron Corp. Securitie§29 F. Supp. 2d 644, 674

(S.D. Tex. 2006) (addressing Rule 23(g)).

The Court finds counsel for Named Plaintiffs to peoper class counsel,
consistent with Rule 23(g). The Court first comsglthe factors under Ruler 23(g)(1).
First, Counsel for Children’s Rights notes thatythave investigated the claims raised in
this litigation for over two years, and are thorblygfamiliar with the claims at issue.

D.E. 15 at 24-25; see al§atrick 2011 WL 693223, at *7 (“Children’s Rights’ attays

have served as class counsel on much of the miijorwelfare litigation in the United

States. The attorneys at Children’s Rights have ymgars of experience litigating
similar class actions across the country, assedomgtitutional and statutory claims on
behalf of children in foster care to obtain systerde injunctive and declaratory relief.”).
Second, as noted above, all class counsel havéicag experience in handling class

actions, having each been involved with severahsations. Third, counsel clearly
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possess sufficient knowledge of the applicable |hawying dealt generally with civil
rights actions in the past, and the rights of cbildin foster care specifically. Finally,
counsel will certainly commit sufficient resourctes represent the class, as they have
already demonstrated with the investigation leadipgio the Complaint in this action,
the Complaint itself, and their representationsofeefthe Court at the initial pretrial
conference. These considerations also supportahelusion that class counsel will
“fairly and adequately represent the interestshefdlass.” Fed. R. Civ. P. 23(g)(4). In
light of their qualifications, previous work in hilitigation, experience with similar
litigation, and all other factors discussed abdhe, Court finds that class counsel will
“fairly and adequately” represent the class intistesonsistent with Rule 23(g)(4).

The Court therefore concludes that counsel for NanRaintiffs shall be
appointed as Class Counsel pursuant to Rule 23(g).
IV.  Conclusion

For the reasons stated above, the Court GRANTStRtai Motion for Class
Certification and Appointment of Class Counsel. §D15.) The Court ORDERS as
follows:

(1) This action shall proceed as a class action with ttembers of the Class
consisting of: “All children who are now and allode who will be in the
Permanent Managing Conservatorship of the TexasaiDapnt of Family and
Protective Services.”

(2) The following Named Plaintiffs, by their next frigs, are appointed as Class
Representatives:

a. Plaintiff M.D., by next friend Sarah R. Stukenberg;
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b. Plaintiff D.l., by next friend Nancy G. Pofahl,
c. Plaintiff Z.H., by next friend Carla B. Morrison;
d. Plaintiff S.A., by next friend Javier E. Solis;
e. Plaintiff A.M., by next friend Jennifer Talley;
f. Plaintiff J.S., by next friend Anna J. Ricker;
g. Plaintiff K.E., by next friend John W. CIiff, Jr.;
h. Plaintiff D.P., by next friend Karen J. Langslenda
i. Plaintiff T.C., by next friend, Paul Swacina.
(3) The following attorneys are appointed as co-coufsehe class:
a. Canales & Simonson, P.C.;
b. Haynes & Boone, LLP;
c. Yetter Coleman, LLP; and
d. Attorneys from Children’s Rights, a non-profit ongzation with its
office in New York.

SIGNED and ORDERED this 2nd day of June, 2011.

Qmwm ode

Janis Graham JaCk
Unlted States District Judge
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