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injury to inmate witnesses and informants 
identified at hearing or in produced docu
ments, as well as the potential for breakdown 
in authority, order and discipline inside the 
institution" are grounds for limiting inmate's 
right to produce evidence). A confidential 
witness appeared to have provided the inves
tigator with damaging information on Rice's 
behavior. The identity of this witness re
mained confidential since the prison allegedly 
feared for their safety. Thus, after review
ing the record in this case as well as the 
statement of the confidential witness, it is 
this court's view that, under the totality of 
the circumstances, this court must dismiss 
the petitioner's claim that the evidence pre
sented to the CAB was insufficient. 

B. FAILURE TO OBTAIN 
WIFE'S STATEMENT 

[13] The petitioner also complains that 
the prison failed to provide him with a copy 
of a witness statement before the CAB hear
ing. Specifically, Rice contends that his due 
process rights were violated when a state
ment from his wife was not obtained by the 
CAB or Investigator Tappy. However, the 
record clearly indicates that Rice did not 
request a statement from his wife prior to 
the CAB hearing. The respondent counters 
by arguing that it was unnecessary to pres
ent a statement from Rice's wife because she 
was not present when Officers Byrd and 
Neal heard Rice state that he would kill his 
wife and her boyfriend upon his release and 
that her statement would have only corrobo
rated the statement of Officer Hope that 
they were on good terms. 

As stated previously in Superintendent, 
the Court held that "the requirements of due 
process are satisfied if some evidence sup
ports the decision by the disciplinary board." 
472 U.S. at 455, 105 S.Ct. at 2774 (emphasis 
added). Again, this court need only inquire 
''whether there is evidence in the record that 
could support the conclusion reached by the 
[CAB]." Id. at 455-56, 105 S.Ct. at 2774. 
Therefore, the failure to present a statement 
by Rice's wife, which he did not request, does 
not affect the validity of the decision of the 
CAB as some evidence was presented to 
support the decision of the CAB. 

V. CONCLUSION 

The court, for the foregoing reasons, holds 
that Rice's petition pursuant to 28 U.S.C. 
§ 2254 states no claim upon which relief can 
be granted under the Fourteenth Amend
ment to the United States Constitution. 
Therefore, this petition is hereby DENIED 
and this case is now DISMISSED. IT IS 
SO ORDER. 

JEANINE B., by her next friend, Robert 
BLONDIS, et. aI., Plaintiff(s), 

v. 

Tommy G. THOMPSON, 
et aI., Defendant(s). 

No. 93-C-547. 

United States District Court, 
E.D. Wisconsin. 

June 9, 1997. 

Children who were or allegedly should 
have been in county foster care system filed 
class action against state and county officials, 
alleging that system provided grossly inade
quate care. Mter it was determined that the 
Child Abuse Prevention and Treatment Act 
(CAPTA) was enforceable in private action, 
877 F.Supp. 1268, plaintiffs filed motion for 
preliminary injunction and defendants filed 
motion for reconsideration. The District 
Court, Randa, J., held that: (1) prior version 
of CAPTA did not give rise to federal rights 
enforceable under federal civil rights statute; 
(2) Wisconsin's child abuse reporting statute 
satisfied CAPTA's requirement that state 
"provide that" investigations of reports of 
child abuse be "initiated promptly" and to 
take steps to protect child if given report 
proves true; and (3) Wisconsin's child abuse 
reporting statute satisfied requirement of 
new version of CAPTA that state law or 
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program contain procedures for investigating abuse and neglect, does not require state to 
and responding to reports of child abuse. maintain child abuse reporting system that is 

Preliminary injunction denied. capable of working properly in every single 
instance. Child Abuse Prevention and 

1. Courts e;'99(l) 

"Law-of.-the-case doctrine" generally 
holds that when court decides upon rule of 
law, that deeision should continue to govern 
same issues in subsequent stages of same 
case. 

See publication Words and Phrases 
for other judicial constructions and def
initions. 

2. Courts e::'99(1) 
Circumstances under which law-of-the

case doctrine do not apply include: substan
tial new evidence that has come to light after 
initial decision; subsequent opinion from su
perior court of controlling authority that is 
contrary or:nconsistent with initial decision; 
and conviction that initial decision was clear
ly erroneous and would work substantial in
justice. 

3. Courts e::'99(4) 

While law-of-the-case doctrine is not to 
be lightly cisregarded, it has significantly 
less "bite" in situations involving interlocu
tory decision that has not been reduced to 
final judgment and has not been reviewed or 
determined on appeal. 

4. Civil Rights eo>10S.1 
Prior VErsion of Child Abuse Prevention 

and Treatment Act (CAPTA), requiring 
states to pass laws providing for reporting of 
child abuse, provide that child abuse reports 
are properly investigated, take immediate 
steps to protect child at issue, and create 
adequate organizational structure to comply 
with those requirements did not give rise to 
federal righls enforceable under federal civil 
rights statu·;e. 42 U.S.C.A. § 1983; Child 
Abuse Prevention and Treatment Act, § 107, 
as amended, 42 U.S.C.A. § 5106a. 

5. Infants e;:;>13 

Prior vE,rsion of Child Abuse Prevention 
and Treatment Act (CAPTA), requiring 
states to adopt law relating to child abuse 
and neglect, including provisions for report
ing of known and suspected instances of child 

Treatment Act, § 107(b)(1)(A), as amended, 
42 U.S.C.A. § 5106a(b)(1)(A); W.S.A. 48.981. 

6. Infants eo>13 

Wisconsin's child abuse reporting statute 
satisfied requirement of Child Abuse Preven
tion and Treatment Act (CAPTA) that state 
"provide that" investigations of reports of 
child abuse be "initiated promptly" and to 
take steps to protect child if given report 
proves true by requiring that report of child 
abuse be investigated within 24 hours and 
that police or sheriff take immediate steps to 
protect child if there is reason to suspect that 
child is in danger. Child Abuse Prevention 
and Treatment Act, § 107(b)(2), as amended, 
42 U.S.C.A. § 5106a(b)(2); W.S.A. 
48.981(3)(c). 

7. Infants eo>13 

Wisconsin's child abuse reporting statute 
satisfied requirement of new version of Child 
Abuse Prevention and Treatment Act (CAP
TA) requiring state law or program contain
ing procedures for investigating and respond
ing to reports of child abuse. Child Abuse 
Prevention and Treatment Act, 
§ l07(b)(2)(A), as amended, 42 U.S.C.A. 
§ 5106a(b)(2)(A); W.S.A. 48.981. 

S. Federal Courts eo>272 

Eleventh Amendment precluded district 
court from ordering state to properly enforce 
or comply with its own child abuse reporting 
laws, and Child Abuse Prevention and Treat
ment Act (CAPTA) could not be interpreted 
in manner that effectively overrode State's 
Eleventh Amendment immunity in that re
gard. U.S.C.A. Const.Amend. 11; Child 
Abuse Prevention and Treatment Act, 
§ 107(b)(2)(A), as amended, 42 U.S.C.A. 
§ 5106a(b)(2)(A); W.S.A. 48.981. 

Christopher T. Dunn, New York Civil Lib
erties Union, New York City, Peter M. Kone
azny, American Civil Liberties Union, Mil
waukee, WI, Marcia Robinson-Lowry, Daniel 
S. Dorsky, Martha Stone, Mark G. Peters, 
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Children's Rights, Inc., New York City, for 
Plaintiffs. 

Peter C. Anderson, Mary Woolsey Schlae
fer, Wisconsin Dept. of Justice, Madison, WI, 
John F. Jorgensen, Milwaukee County Corp. 
Counsel, Milwaukee, WI, for Defendants. 

DECISION AND ORDER 

RANDA, District Judge. 

This matter comes before the Court on 
plaintiffs' motion for a preliminary injunction 
requesting that the defendants be directed to 
make certain changes in the Milwaukee 
County Child Protective Services Unit. The 
motion is based upon plaintiffs' claims under 
the Child Abuse Prevention and Treatment 
Act ("CAPTA"). In their respective respons
es, defendants ask the Court to reconsider 
Judge Reynolds' prior decision finding that 
CAPTA is enforceable in a private action 
under 42 U.S.C. § 1983. For the following 
reasons, the Court grants defendants' re
quest to reconsider and denies plaintiffs' mo
tion for a preliminary injunction. 

I 

This class action lawsuit was initially filed 
in 1993. Throughout this lawsuit, the plain
tiff-class has sought permanent injunctive re
lief against Milwaukee County and the State 
of Wisconsin, through various county and 
state officials, essentially requesting that 
they· be required to address various alleged 
deficiencies in Milwaukee County's foster 
care system. These deficiencies, plaintiffs 
argue, violate the rights of individual class 
members which are guaranteed by the feder
al constitution and certain federal statutes. 
The matter was initially assigned to another 
Court of this District. That Court, in a 
published decision, denied-in-part the State 
defendants' motion to dismiss. See, Jeanine 
B, v. Thompson, 877 F.Supp. 1268 
(E.D.wis.1995)(Reynolds, J., presiding). 
That motion had argued, inter aUa, that only 
Milwaukee County had direct responsibility 
for the services at issue and that the federal 
statutes involved did not give rise to private 
rights of action. The matter was subse
quently transferred to this Court. 

Shortly after transfer, the State defen
dants moved for partial summary judgment 
on the constitutional issues. The Court de
nied the motion without prejudice. The 
Court did so because recent legislative devel
opments at the State level had significantly 
altered the playing field. Specifically, the 
Wisconsin Legislature, as part of the State's 
1995 budget legislation, passed a provision 
requiring the State Department of Health 
and Social Services ("DHSS") to submit a 
proposal to the Legislature and the Gover
nor, by April 1, 1996, transferring authority 
and responsibility for Milwaukee County's 
child welfare services to the State. The leg
islation required DHSS to include within the 
proposal an implementation plan for taking 
over the provision of all child welfare ser
vices in Milwaukee County beginning Janu
ary 1, 1998. Because the plaintiffs sought 
only injunctive relief-meaning a court order 
that the State and County defendants take 
action to address the deficiencies in Milwau
kee County's child welfare system-it was 
obvious to the Court that the State takeover 
impacted dramatically on the possibility for 
relief in this case. For that reason-and in 
deference to the State's political branches, 
where resolution of the current dispute is 
most properly addressed-the Court denied 
the summary judgment motion and ad
journed the trial date in order to entertain 
briefs concerning whether the case was ren
dered moot by the legislative action. The 
Court subsequently ruled that the State 
takeover indeed mandated summary judg
ment for the State on plaintiffs' constitutional 
claims and also--as a practical matter-was 
likely to render moot any potential relief on 
plaintiffs' constitutional claims against the 
County. Plaintiffs' federal statutory claims 
were allowed to go forward, however, in part 
because the defendants had not asked the 
Court to reconsider Judge Reynolds' prior 
ruling that the statutes at issue gave rise to 
federal rights enforceable under § 1983. 

Plaintiffs subsequently filed their current 
motion for immediate injunctive relief. Their 
basic claim is that the pending State take
over has only exacerbated-at least in the 
short term-the problems within Milwaukee 
County's child welfare system; specifically, 
the County's Child Protective Services Unit 
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("CPS"). They claim the situation has be
come so bad that the Court must exercise its 
equitable powers to put in place certain stop
gap measures designed to alleviate the 
breakdown v.ithin CPS.1 In support of this 
claim, they submit 17 affidavits from individ
uals involved in the child welfare system. 
These affidavits detail 27 separate stories of 
tragic child abuse and neglect within Milwau
kee County. The stories are alleged evi
dence of a "Btate of crisis" within the child 
welfare system and the defendants' "total 
abdication of their legal responsibility to in
vestigate and act upon reports of child 
abuse". Plalntiffs argue that CPS is so 
grossly understaffed, and/or that CPS em
ployees are so grossly undertrained, that 
CPS simply cannot and will not promptly 
receive and iavestigate increasing reports of 
child abuse. Their affidavits describe a sys
tem that is "eompletely overwhelmed", social 
workers that are "too overworked and inade
quately trained", and case loads that make it 
"physically impossible to go out and prompt
ly investigate all of the reports of abuse and 
neglect". Such allegations are not new to 
this case, but plaintiffs argue that the "situa
tion has only grown worse" and that immedi
ate judicial intervention is needed to prevent 
a complete breakdown of the system.2 

1. Specifically, plaintiffs ask the Court to order 
the County and/or the State (I) to provide suffi
cient staff ar.d telephone lines so that mandated 
reporters can quickly report potential instances 
of abuse 24-hours-a-day, seven days a week; (2) 
to ensure proper staffing and training so that 
reports of abuse are investigated promptly; and 
(3) to establlsh an appropriate monitoring and 
quality assurance program. (Plaintiffs' Brief in 
Support at 2-3.) In response, the defendants 
argue that tre current takeover plan already ad
dresses all of these concerns, that they have 
developed a formal work plan to achieve those 
goals in time for the 1998 takeover, and that 
plaintiffs' current motion only jeopardizes their 
ability to carry out these tasks. (State's Brief in 
Opposition at 5-9; County's Brief in Opposition 
at 7-8.) 

2. In a prior order, the Coutfordered plaintiffs' 
counsel to produce the names of the children 
referenced in the affidavits submitted in support 
of their motion, so that the defendants could 
investigate the claims and determine whether 
these instanc es truly demonstrated a breakdown 
of the system. Plaintiffs promptly sought recon
sideration, maintaining that they did not have the 
names at issue, that the names were only known 

In response, the defendants ask the Court 
to reconsider Judge Reynolds' prior conclu
sion that CAPTA-the statute underlying 
plaintiffs' current request for injunctive re
lief-gives rise to federal rights enforceable 
under § 1983. Plaintiffs reply that Judge 
Reynolds' prior decision is the law of the case 
and that there is no basis for reconsidering 
the same. Plaintiffs also argue that Judge 
Reynolds' decision was the right decision un
der the law and therefore, even upon recon
sideration, this Court should reach the same 
conclusion. The following decision is thus 
divided into two parts: (1) Analysis of the 
law-of-the-case doctrine; and (2) analysis of 
whether CAPTA creates federal rights en
forceable in an action under 42 U.S.C. 
§ 1983. 

II 

[1,2] The current "law-of-the-case" is 
found in Judge Reynolds' prior decision de
nying the bulk of the State defendants' mo
tions to dismiss. See, Jeanine B. v. Thomp
son, 877 F.Supp. 1268 (E.D.Wis.1995). The 
law-of-the-case doctrine generally holds that 
"'when a court decides upon. a rule of law, 
that decision should continue to govern the 
same issues in subsequent stages of the same 
case.''' United States v. Cleveland, 1995 WL 
535110 *3 (N.D.IlL1995), quoting Donohoe v. 

by the affiants themselves, and that the Court's 
Order was not directed to the affiants and was 
therefore ineffective. In response, the Court or
dered the parties to submit an order to the Court 
requiring the affiants themselves to produce the 
names, subject of course to an appropriate confi
dentiality order protecting the children and other 
individuals involved. The Court has no idea 
whether this order was carried out. It is note
worthy, however, that the results of an investiga
tion into one of the children described in plain
tiffs' affidavits-whose identity the defendants 
learned by happenstance-uncovered substantial 
evidence that, at every step of the process, CPS 
and the County did what it could for the child. 
Thus, the claim that this particular child's situa-

. tion evidenced a breakdown in the .child welfare 
system was, if not without merit, certainly ques
tionable:(See, Aiken Aff. at ~1l2-15.) To date, 
plaintiffs have not explained or otherwise ad
dressed this particular discrepancy between what 
was alleged and what the case records actually 
revealed. At the very least, the discrepancy rais
es questions about the reliability of the anecdotal 
information contained in plaintiffs' affidavits. 
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Consolidated Operating & Prod. Corp., 30 
F.3d 907, 910 (7th Cir.1994), quoting, Ari
zona v. California, 460 U.S. 605, 618, 103 
S.Ct. 1382, 1391, 75 L.Ed.2d 318 (1983). Put 
another way, "the same issue presented a 
second time in the same case in the same 
court should lead to the same result." La
Shawn A. v. Barry, 87 F.3d 1389, 1393 
(D.C.Cir.1996). The 7 th Circuit has stated 
that "[t]he law of the case doctrine is not to 
be lightly disregarded. It is 'based on the 
salutary and sound public policy that litiga
tion should come to an end.''' Rothner v. 
City of Chicago, 929 F.2d 297, 301 (7th Cir. 
1991), quoting, Shakman v. Dunne, 829 F.2d 
1387, 1393 (7th Cir.1987), quoting, White v. 
Murtha, 377 F.2d 428, 431 (5th Cir.1967), 
cert. denied, 484 U.S. 1065, 108 S.Ct. 1026, 98 
L.Ed.2d 991 (1988). To this end the 7 th 

Circuit states that the doctrine should be 
applied absent "unusual circumstances" or 
"compelling reason[s]". Parts and Electric 
Motors, Inc. v. Sterling Electric, Inc., 866 
F.2d 228, 231 (7th Cir.1988). Such circum
stances include: 

(1) substantial new evidence that has come 
to light after the initial decision; (2) a 
subsequent opinion from a superior court 
of controlling authority that is contrary or 
inconsistent with the initial decision; and 
(3) a conviction that the initial decision was 
clearly erroneous and would work a sub
stantial injustice. 

LaBoy v. Zuley, 1993 WL 390249 *3 (N.D.Ill. 
1993), citing, Evans v. City of Chicago, 873 
F.2d 1007, 1014 (7th Cir.1989), cert. denied, 
495 U.S. 956,110 S.Ct. 2560,109 L.Ed.2d 742 
(1990). 

"Unlike the doctrine of stare decisis, how
ever, law of the case is a discretionary doc
trine." Redfield v. Continental Casualty 
Corp., 818 F.2d 596, 605 (7th Cir.1987). 
"Justice Holmes established early on that 
'the phrase, law of the case, ... merely 
expresses the practice of courts generally to 
refuse to open what has been decided, not a 
limit to their power.''' Id., quoting, Mes-

3. Plaintiffs recently filed an "appeal" with the 
7 th Circuit Court of Appeals, arguing that this 
Court's alleged failure to hold an immediate 
hearing on their request for an injunction was 
tantamount to an order denying their request, 
which denial would be immediately appealable 

singer v. Anderson, 225 U.S. 436, 444, 32 
S.Ct. 739, 740, 56 L.Ed. 1152 (1912). "[T]he 
doctrine is not a straightjacket. '[I]t is clear 
that all federal courts retain power to recon
sider [issues] if they wish. Law of the case 
principles .,. are a matter of practice that 
rests on good sense and the desire to protect 
both court and parties against the burdens of 
repeated reargument by indefatigable die
hards.''' United States v. Shannon, 94 F.3d 
1065, 1076 (71h Cir.1996), vac'd on other 
grounds on reh'g en bane, 110 F.3d 382 (7th 
Cir. 1997), quoting, Wright, Miller & Cooper, 
Federal Practice and Procedure § 4478. 
And while it is said that the law of the case 
has more "bite" when judges in one case are 
"changed in midstream", Cleveland, 1995 WL 
535110 at *3, quoting Williams v. C.I.R., 1 
F.3d 502, 503 (7th Cir.1993), it is also said 
that" 'the only restraint upon a second judge 
in passing upon [an] interlocutory issue de
cided by another judge in the same case is 
one of comity ... , which in no way infringes 
upon the power of the second judge to act.' " 
American Telephone & Telegraph Co. v. In
trend Ropes & Twines, Inc., 944 F.Supp. 701, 
707 (C.D.Ill.1996), quoting, Bowles v. Wilke, 
175 F.2d 35, 37 (7th Cir.1949), cert. denied, 
338 U.S. 861, 70 S.Ct. 104, 94 L.Ed. 528 
(1949). As in most matters left to a trial 
judge's discretion, the question must be de
cided on a case-by-case basis: 

At bottom ... a court is neither obligated 
nor foreclosed from reconsidering its prior 
decisions; instead, the principles underly
ing motions to reconsider and the law of 
the case doctrine must be meted out in the 
individual case to arrive at a proper exer
cise of the court's discretion. 

In re the August, 1993 Regular Grand Jury 
(Medical Corporation Subpoena), 854 
F.Supp. 1403, 1406 (S.D.Ind.1994). 

It is important to note that the case has 
not been brought to final judgment and has 
not-until recently-gone up on appea1.3 

Many of the eases cited by the plaintiffs in 
opposition to the defendants' current request 

to the 7 th Circuit. The 7 th Circuit disagreed, 
stating that this Court was proceeding "in a 
timely and orderly fashion", and dismissed the 
appeal for lack of jurisdiction. See, Jeanine B. v. 
Thompson, Appeal No. 97-1982 (7 th Cir. 
5/16/97). 
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for reconsideration are cases concerning ei- has not been reduced to final judgment and 
ther multiple appeals in the same case, where has not been reviewe.d or determined on 
the question is whether a decision on a rule appeal. And, as explamed .below, there are 
of law made by the first appellate court is sound reasons for departmg from Judge 
binding on the second appellate court, or Reynolds' prior decision. 
cases which have previously gone to final 
judgment, were appealed, and are back be
fore the trial court on remand, where the 
question is whether the trial court should 
revisit matte:,s determined on appeal. That 
plaintiffs citE such cases is not unusual, as 
"the law of ";he case is most commonly in
voked upon remand from an appellate ruling 
on a question of law .... " In re Soybean 
Futures Litigation, 892 F.Supp. 1025, 1042 
(N.D.Ill.1995>(emphasis added); see also, 
Redfield, 818 F.2d at 605 (" ... the law of the 
case doctrine is most commonly applied to 
govern the conduct of litigation on remand 
after an appeal, .... "). Plaintiffs' reliance on 
such cases i;, significant, however, because 
"[i]n matters involving interlocutory orders, 
such as motions to dismiss, or matters that 
have not beEn taken to judgment or deter
mined on appeal, the Seventh Circuit has 
made clear that the district courts have the 
discretion to reconsider the decisions at any 
time." Soybean Futures, 892 F.Supp. at 
1042; citing, Cameo Convalescent Center, 
Inc. v. Percy, 800 F.2d 108, 110 (~h Cir.1986). 
"The law is clear that decisions of a lower 
court that have not been ruled on by the 

appellate court can be reconsidered at the 
request of a party by the lower court at 
anytime prior to the entry of final judgments. 
All such decisions are interlocutory and can 
be reconsidered when justice requires. This 
is the reciprocal to the law of the case doc
trine: upon remand a district court may 
reconsider any matter that is not expressly 
or implicitlyoart of the decision of the court 
of appeals." United Stg,tes v. Windom, 82 
F.3d 742, 746 (7th Cir.1,996) (citation omitted). 

[3] Thus, while t~e law-of-the-case doc
trine is not to be}~f~l~ di~reg~ded, it has 
significantly less bIte m SItuatIOns such as 
this involving an int~rlocutory decision that 

4. The State also sugge~ts a fourth consideration, 
that being the amount M funding provided under 
the statute compared ~ith the cost of complying 
with the obligations allegedly imposed by the 
statute. (State's Brief in Opposition at 10-11, 
15-16.) The State submits that it receives in 

III 

It is well settled that 42 U.S.C. § 1983 
provides a private right of action for viola
tions of federal statutes. Maine v. Thibou
tot, 448 U.S. 1, 4, 100 S.Ct. 2502, 2504, 65 
L.Ed.2d 555 (1980). In order to assert a 
statutory claim under § 1983, however, a 
plaintiff must assert the violation of a federal 
right, not merely a violation of federal law. 
Golden State Transit Corp. v. City of Los 
Angeles, 493 U.S. 103, 106, 110 S.Ct. 444, 
448-49, 107 L.Ed.2d 420 (1989). The U.S. 
Supreme Comt "traditionally look[s] at three 
factors when determining whether a particu
lar statutory provision gives rise to a federal 
right." Blessing v. Freestone, - U.S. --, 
-, 117 S.Ct. 1353, 1359, 137 L.Ed.2d 569 
(1997). "First, Congress must have intended 
that the provision in question benefit the 
plaintiff."Id., citing, Wright v. City of Roa
noke Redevelopment and Housing Authori
ty, 479 U.S. 418, 430, 107 S.Ct. 766, 773-74, 
93 L.Ed.2d 781 (1987). "Second, the plaintiff 
must demonstrate that the right assertedly 
protected by the statute is not so 'vague and 
amorphous' that its enforcement would strain 
judicial competence." Id., citing Wright, 479 
U.S. at 431-32, 107 S.Ct. at 774-75. "Third, 
the statute must unambiguously impose a 
binding obligation on the States. In other 
words, the provision giving rise to the assert
ed right must be couched in mandatory rath
er than precatory terms." Id., citing Wilder 
v. Virginia Hospital Ass'n, 496 U.S. 498, 
510-11,110 S.Ct. 2510, 2517-18, 110 L.Ed.2d 
455 (1990) and Pennhurst State School and 
Hospital v. Halderman, 451 U.S. 1, 17, 101 
S.Ct. 1531, 1539-40, 67 L.Ed.2d 694 (1981). 
This is the analysis which the Court must 
apply to the provisions of CAPTA at issue in 
this lawsuit.4 

excess of only $400,000 annually under CAPTA, 
while the costs of complying with the obligations 
asserted by the plaintiffs exceeds $5 million just 
for Milwaukee County alone. (/d.) Under such 
circumstances, the State argues that Congress 
could not possibly have intended to impose such 



1110 967 FEDERAL SUPPLEMENT 

A. THE SUPREME COURT'S RE
CENT DECISION IN BLESSING V. 
FREESTONE 

A little over one month ago, the Supreme 
Court issued its decision in Blessing v. Free
stone, - U.S. -, 117 S.Ct. 1353, 137 
L.Ed.2d 569 (1997). Blessing did not alter 
the above analysis, but applied it in a manner 
that calls into question at least some aspects 
of Judge Reynolds' prior decision. Blessing 
addressed whether certain provisions con
tained in Title IV-D of the Social Security 
Act create federal rights enforceable through 
an. action under § 1983. Title IV-D is part 
of the AFDC program, and provides that 
States, in order to qualify for federal AFDC 
funds, must certify that they will operate a 
child support enforcement program that con
forms with the numerous requirements set 
forth in Title IV-D. The lawsuit was brought 
by five Arizona mothers who claimed an en
forceable right to have the State's child sup
port program achieve "substantial compli
ance" with the requirements of Title IV-D. 
The 9 th Circuit concurred with their claim, 
but the Supreme Court reversed, applying 
the three-part test outlined above. And 
while Blessing deals with a different statute 
than those at issue here, there are aspects of 
the decision which directly impact upon 
Judge Reynolds' prior decision. 

First, the Supreme Court chided the 9 th 

Circuit for "taking a blanket approach to 
determining whether Title IV-D creates 
rights." Blessing, - U.S. at --, 117 
S.Ct. at 1361. The Court said it is "impossi
ble to determine whether Title IV-D, as an 
undifferentiated whole, gives rise to unde
fined 'rights.'" ld. at --, 117 S.Ct. at 
1360. Rather, the Court said it is incumbent 
upon the plaintiffs to identify with particular
ity the specific rights they are claiming and 
the particular provision of the statute at is
sue supporting each claimed right. ld. Once 
that is done, the analyzing court must con
duct a "methodical inquiry" that asks wheth
er each particular claim and its correspond-

a huge financial obligation upon the State in 
return for such a small financial contribution to 
the effort. (Id.) While this argument makes good 
sense, plaintiffs dispute the amount of funds re
ceived by the State in exchange for its compli
ance with CAPTA, and further argue that there is 

ing statutory provision satisfies the three
part test set forth in Wright and Wilder. ld. 

Second, the Supreme Court gave further 
definition to the general requirement that 
Congress must have intended the statutory 
provision at issue to benefit the plaintiffs. 
For instance, statutory provisions "designed 
only to guide the State in structuring its 
systemwide efforts", while they "may ulti
mately benefit individuals who are eligible 
for [statutory] services", do not give rise to 
enforceable rights. Blessing, - U.S. at 
--, 117 S.Ct. at 1361. Any benefit con
ferred by such provisions upon specific indi
viduals is "indirect[]" at best and thus does 
not "fit [the Supreme Court's] traditional 
three criteria for identifying statutory 
rights." ld. The example given in Blessing 
was Title IV-D's extensive and detailed re
quirements regarding the composition of 
each State's child support data processing 
systems. "Obviously, these complex stan
dards do not give rise to individualized rights 
to computer services. They are simply in
tended to improve the overall efficiency of 
the States' child support enforcement 
scheme." ld. 

Third, the Supreme Court applied similar 
reasoning in rejecting the notion that a fed
eral statute could give rise to an individual 
right in the maintenance of "sufficient" staff
ing levels in state agencies. For instance, 
the plaintiffs in Blessing, like the plaintiffs 
here, alleged that delays in case processing 
were attributable to "extraordinary staff 
shortages, inordinately high caseloads and 
unmanageable backlogs." ld. The Supreme 
Court acknowledged that Title IV-D and its 
implementing regulations generally required 
each State to establish a child support en
forcement unit with "sufficient staffing" and 
organization. ld. at -----, 117 S.Ct. at 
1361-62. Such mandates, however, did not 
give rise to a federal right: 

For one thing, the link between increased 
staffing and the services provided to any 

no justification for defendants' failure to raise 
this issue in their prior motion to dismiss. 
(Plaintiffs' Reply Brief at 5-6.) Because the 
Court finds CAPTA unenforceable on other 
grounds, it need not decide the issue. 
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particular individual is far too tenuous to 
support the notion that Congress meant to 
give each and every Arizonan who is eligi
ble for Title IV-D the right to have the 
State Department of Economic Security 
staffed at a "sufficient" level. Further
more, neither the statute nor the regula
tion gives any guidance as to how large a 
staff would be "sufficient." 

Id. at -,117 S.Ct. at 1362. 

B. CAPTA 

In their complaint, plaintiffs claimed that 
they have three enforceable federal rights 

Although the applicability of the 1996 Act 
is not easy to determine (as shown by the 
following discussion), analysis under either 
version of CAPTA provides a basis for recon
sideration. The 1996 Act does not appear to 
have an explicit effective date. In such cases 
the statute is generally effective as of the 
date it was signed into law; here, October 3, 
1996. That does not end the matter, howev
er, because the Act seems to extend the 
applicability of the old version of the statute 
to any "existing grants" in effect on the date 
the Act was passed: 

under CAPTA which have been violated by "(a) IN GENERAL.-Notwithstanding 
these defendants: (1) the right to prompt the enactment of the Child Abuse Preven-
and appropr:.ate investigation of reports of tion and Treatment Act Amendments of 
child abuse or neglect; (2) the right to pro- 1996, a State or entity that has a grant, 
tection from ·;hose who endanger their ~ contract, or cooperative agreement in ef-
and welfare; and (3) the right to such admin- ~~~ f~ on the date of the enactment of such 
istrative procedures, trained and qualified AcLUnde~any program described in sub-
personnel, programs and facilities that are section (b),~all continue to receive funds 
necessary to deal effectively with child abuse under such prOgram, subject to the origi-
and neglect. (Complaint at 11262.) Plaintiffs nal terms under wh~uch~fU'lJ,ds were 
modified the,:e rights somewhat in their mo- provided under the grant, t~e end 
tion for preliminary injunction, arguing that of the applicable grant cycle." ~~~ 

they have a right to (1) "a system able to 
receive allegations of suspected child abuse 
or neglect", eiting 42 U.S.C.A. § 5106a(b)(I) 
(1995); (2) "a system for promptly investigat
ing reports of suspected child abuse or ne
glect, and immediately acting to protect 
abused or neglected children", citing 42 
U.S.C.A. §5to6a(b)(2) (1995); and (3) "ade
quate staffing, training, personnel, programs, 
services and facilities to carry out" the two 
latter tasks, ,~iting 42 U.S.C.A. § 5106a(b)(3) 
(1995). (Plaintiffs' Brief in Support at 19-
20.) 

As indicated, the language of the above 
claims is dra\VIl directly from CAPTA provi
sions codifieo. at 42 U.S.C.A. § 5106a (1995). 
However, it is drawn from an old version of 
§ 5106a in effect at the time the complaint 
was filed and when Judge Reynolds issued 
his decision. Since that time, § 5106a was 
amended and rewritten via the Child Abuse 
Prevention and Treatment Act Amendments 
of 1996, Pub.L. 104-235 § 107 ("the 1996 
Act" or "the Act"), enacted on October 3, 
1996. By themselves these changes, if appli
cable, provide a strong justification for recon
sideration of Judge Reynolds' prior decision. 

Pub.L. 104-235 § 204 (emphasis added). 
Subsection (b) includes "The Emergency 
Child Abuse Prevention Services grant pro
gram under section 107A of this Act" (i.e., 
CAPTA), as one of the grant programs 
grandfathered under the ter:ms of § 204. 
Thus, if the State is currently operating un
der a CAPTA grant which was already in 
effect on October 3, 1996, it seems the grant 
is subject to the ter:ms of the old statute; 
that is, "subject to the original ter:ms under 
which such funds were provided under the 
grant, .... " 

According to an affidavit submitted by the 
State defendants, the State submitted its 
most recent CAPTA grant application on 
July 12, 1996. (Dibble Mf., Ex. A, 112.) The 
grant was awarded to the State on Septem
ber 30, 1996. (Dibble Aff., Ex. E, ~ 3.) The 
grant covered federal fiscal year 1996, which 
extends from October 1, 1996 through Sep
tember 30, 1997. (Dibble Mf. at 11112-3.) 
Thus, the State apparently did have a CAP
TA grant already in effect on October 3, 
1996. The grant cycle attributable to that 
grant extends through September 30, 1997. 
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Accordingly, the State may continue to be 
bound by the old version of CAPTA until the 
next grant cycle begins for federal fiscal year 
1997, i.e., until October 1, 1997. This may 
explain why the parties continue to discuss 
the old version of the statute and do not even 
mention the changes brought about by the 
1996 Act. It also explains why, as previously 
mentioned, the Court analyzes both versions 
of the statute and concludes that neither the 
old nor the new version of CAPTA gives rise 
to federal rights enforceable under § 1983.5 

1. The Old Version of CAPT A 

[4] Under the old version of § 5106a, a 
State had to have in effect a State law relat
ing to child abuse and neglect which included 
"provisions for the reporting of known and 
suspected instances of child abuse and ne
glect; .... " 42 U.S.C.A. § 5106a(b)(1)(A) 
(1995). Arguably separate from this require
ment, there was also a requirement that each 
State "provide that" there be "prompt[]" 
investigations of all reports of known or sus
pected child abuse or neglect and take "im
mediate steps" to protect the health and 
welfare of any abused or neglected child. 42 
U.S.C.A. § 5106a(b)(2) (1995). Finally, each 
State was required to "demonstrate that 
there are in effect throughout the State, in 
connection with the enforcement of child 
abuse and neglect laws and with the report
ing of suspected instances of child abuse and 
neglect, such-

(A) administrative procedures; 

(B) personnel trained in child abuse and 
neglect prevention and treatment; 
(C) training procedures; 

(D) institutional and other facilities (pub
lic and private); and 
(E) such related multidisciplinary pro
grams and services, 

as may be necessary or appropriate to 
ensure that the State will deal effectively 
with child abuse and neglect cases in the 
State; .... " 

5. It bears noting that, under either version of the 
statute, the County claims that it cannot be liable 
under CAPTA because it is not a party to the 
funding transaction between the Federal Govern
ment and the State, and that any obligations 
imposed by CAPT A are therefore imposed on the 

42 U.S.C.A. § 5106a(b)(3) (1995). Plaintiffs 
describe this last requirement as meaning 
that each State must have "adequate staffing, 
training, personnel, programs, services and 
facilities to carry out" the tasks set forth in 
subsections (b)(l)(A) and (b)(2) of the old 
statute. (Plaintiffs' Brief in Support at 19-
20.) 

The foregoing is the version of the statute 
which Judge Reynolds interpreted as creat
ing federal rights enforceable in an action 
under § 1983. However, the recent Blessing 
decision, as subsequent controlling prece
dent, provides a basis for reconsidering that 
ruling. For instance, plaintiffs claim that 
they have a right to such administrative pro
cedures, trained and qualified personnel, and 
programs and facilities necessary to deal ef
fectively with child abuse and neglect. This 
claim obviously stems from subsection (b)(3) 
of the old statute. Contrary to the "methodi
cal inquiry" mandated under Blessing, Judge 
Reynolds did not isolate that provision of the 
statute to determine whether Congress in
tended that specific provision to benefit the 
plaintiffs. Blessing, - U.S. at -- - --, 
117 S.Ct. at 1360-61. Indeed, he did not 
discuss the first element of the Wilder test in 
connection with CAPTA at all. Jeanine B., 
877 F.Supp. at 1285-86. Where he did apply 
the first element of the test, i.e., with respect 
to plaintiffs' additional claims under the 
Adoption Assistance and Child Welfare Act, 
he merely stated that the statute as a whole 
was intended to benefit the plaintiffs. Jea
nine B., 877 F.Supp. at 1284, 1285. Blessing 
clearly rejects such a "blanket approach" to 
the issue. Blessing, - U.S. at --, 117 
S.Ct. at 1361. 

More importantly, in applying the first ele
ment of the Wilder test, Blessing made it 
clear that statutory provisions "designed only 
to guide the State in structuring its system
wide efforts" are not intended to benefit any 
specific individuals who may be entitled to 
services. Rather, any benefits conferred on 
individual plaintiffs by such provisions are 

State, not the County. (County's Brief in Opposi
tion at 3-4.) This is another interesting issue 
which the plaintiffs strongly dispute (Plaintiffs' 
Reply Brief at 24, fn. 8), but which the Court 
need not address in this ruling. 
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"indirect[ J" 2.nd do not "fit [the] traditional 
three criterla for identifying statutory 
rights." Id. One of the examples given by 
the Court in Blessing was the claimed right 
to "sufficient staffing" to enable the State to 
carry out its child support enforcement obli
gations. Id. at -----, 117 S.Ct. at 
1361-62. Plaintiffs here similarly claim a 
right to "adequate staffing, training, person
nel, programE:, services and facilities to carry 
out" the State's responsibilities under CAP
TA. (Plaintiffs' Brief in Support at 19-20.) 
The Supreme Court rejected the notion that 
such generalized requirements for sufficient 
levels of "staffing" or other organizational 
components Evinced Congress' intent to con
fer a federall'ight: 

For one thlng, the link between increased 
staffing and the services provided to any 
particular individual is far too tenuous to 
support thE notion that Congress meant to 
give each and every Arizonan who is eligi
ble for Title IV-D the right to have the 
State Department of Economic Security 
staffed at a "sufficient" level. 

Id. at -, t17 S.Ct. at 1362. The Court 
also implied that such generalized require
ments fail the third element of the Wilder 
test, insofar as they are too vague and amor
phous for ju:l.icial enforcement absent any 
statutory or regulatory guidance: 

Furthermore, neither the statute nor the 
regulation gives any guidance as to how 
large a staff would be "sufficient." 

Id. 

Here, "the link" between plaintiffs' claims 
for increased staffing, better training, better 
or more facilities, etc., and the services pro
vided to any particular child is just as "re
mote" as that rejected in Blessing. At most, 
subsection (b>(3) of the old statute was "de
signed ... to guide the State in structuring 
its systemwide efforts"; it was not intended 
to give every Wisconsin child a federal right 
to a CPS unit with a certain number of phone 
lines or fax machines or a certain number of 
employees with a certain type or level of 
training. N or does old § 5106a, nor any 
federal regulation issued thereunder, define 
what would constitute "necessary and appro
priate" procedures, training, personnel, facili
ties or programs to "deal effectively with 

child abuse and neglect cases .... " See, 42 
U.S.C.A. § 5106a(b)(3) (1995) and 45 C.F.R. 
§ 1340.1 et. seq.; see also, Watson v. Dowl
ing, 1994 WL 319295 *4 (S.D.N.Y.1994). 
Thus, under Blessing, subsection (b)(3) of the 
old statute was not intended to confer any 
federal rights upon the plaintiffs and is too 
vague for judicial enforcement. 

Plaintiffs claim Blessing is immaterial be
cause "plaintiffs here are not seeking to en
force CAPTA's staffing provisions as a sepa
rate, unique requirement. Rather, plaintiffs 
seek sufficient staffing as a necessary pre
requisite to fulfilling CAPTA's more specific 
mandates of 'prompt' investigations." (Plain
tiffs' Correspondence to Court dated May 20, 
1997.) "Blessing," plaintiffs continue, "does 
not discuss whether a provision requiring 
'prompt' investigations would be capable of 
enforcement", so the decision has no applica
tion to this case. (I d.) Such an argument 
creates a redundancy within the statute. It 
suggests that in addition to the express re
quirement in subsection (b)(3) that a State 
put in place all "necessary and appropriate" 
personnel, training, programs and facilities to 
meet its CAPTA obligations, there is also an 
implicit requirement that it do so; implicit, 
that is, in the very fact that the State is 
required to provide for "prompt" investiga
tions. But why would Congress create an 
express requirement in this regard if the 
same was implicit in the requirements al
ready created? And even if such an implicit 
requirement exists, how can it be said to 
create a federal right when-under Bless
ing-its express counterpart does not? It 
bears repeating that this analysis takes place 
within the context of trying to determine 
whether Congress "intended" to confer a di
rect benefit on the plaintiffs. Congress can
not have "intended" more by that which it 
said implicitly than by that which it said 
explicitly, at least where the same thing is 
being said in both contexts. Thus, to the 
extent that the State's obligations to pass a 
law for the reporting of known and suspected 
instances of child abuse, and to provide for 
"prompt" investigations of such reports, con
tain an implicit requirement for adequate 
staffing, training, programs and facilities to 
carry out those obligations, said requirement 
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does not give rise to a federal right enforce
able under § 1983. 

Plaintiffs' argument also seems a bit con
fused. As the Court reads the old version of 
CAPTA, it requires the State to do three 
things: (1) pass a law that includes provi
sions for the reporting of child abuse; (2) 
provide that child abuse reports are prompt
ly investigated and that immediate steps are 
taken to protect the child at issue; and (3) 
create an adequate organizational structure 
to comply with numbers (1) and (2). Plain
tiffs' CAPTA claims have always focused, at 
least substantively, on the third requirement; 
specifically, on the adequacy of the organiza
tional structure within Milwaukee County's 
CPS unit. For instance, throughout this law
suit, and particularly in connection with the 
current request for injunctive relief, the fo
cus of plaintiffs' CAPTA claims has been that 
CPS is terribly understaffed, that the little 
staff it does have is inadequately trained, 
that it does not have enough phone lines to 
handle the volume of calls coming in, and 
that it does not have appropriate monitoring 
and quality assurance programs to adequate
ly back-up and review its operations. (Plain
tiffs' Brief in Support at 2-3, 7-10.) These 
are all claims which fall within the scope of 
the third requirement, which is to say they 
fall within subsection (b)(3) of the old statute. 
They should thus rise and fall depending on 
whether or not that provision of the statute 
gives rise to a federal right. The Court 
having found that it does not, the plaintiffs 
cannot simply pursue the same claims 
through the guise of the other two provisions 
of the statute. 

[5] Which leaves the question: What 
then is required by subsections (b)(1) and 
(b)(2)of the old statute? As for subsection 
(b)(1), the answer is simple. That section 
merely requires that the State "have in effect 
a State law relating to child abuse and ne
glect, including . . . provisions for the report
ing of known and suspected instances of child 
abuse and neglect; .... " 42 U.S.C.A. 
§ 5106a(b)(1)(A) (1995). Wisconsin clearly 
meets this requirement. See, Wis. Stat. 
§ 48.981. Plaintiffs argue, however, that this 
provision requires the defendants "to main
tain a system able to receive allegations of 

suspected child abuse or neglect." (Plain
tiffs' Brief in Support at 19.) This interpre
tation simply rewrites the statute. Subsec
tion (b)(l) requires a State law with certain 
provisions, nothing more. It does not re
quire that the State "maintain" a child abuse 
reporting "system" that is capable of working 
properly in every single instance, which in 
turn could give rise to the "direct" benefit 
Blessing requires. 

[6] As for subsection (b)(2), the answer is 
more difficult. That section requires the 
State to "provide that" investigations of re
ports of child abuse be "initiated promptly" 
and, if any given report proves true, to fur
ther "provide that" "immediate steps" are 
taken to protect the child at issue. 42 
U.S.C.A. § 5106a(b)(2) (1995). Judge Reyn
olds did not elaborate on what this language 
meant and required; he only stated general
ly that the language was couched in "manda
tory" terms and was not so "vague and amor
phous" as to be nonjusticiable. Jeanine B., 
877 F.Supp. at 1286. Even accepting this 
position as correct, the defendants have not 
violated plaintiffs' rights under this provision 
of CAPTA. The argument turns upon the 
meaning of the phrase "provide that", some
thing Judge Reynolds did not address in his 
prior OpInIOn. The D.C. Circuit Court of 
Appeals has addressed it, however, in a deci
sion issued subsequent to Judge Reynolds' 
decision. The D.C. Circuit concluded that 
the phrase did not, as suggested here by the 
plaintiffs, impose a direct and independent 
obligation upon the State to itself provide 
prompt investigations: 

Our reading follows the plain language of 
the statute. CAPT A does not say that a 
"state shall" investigate promptly; it says 
that a "state shall provide that" investiga
tions shall be initiated. 

Doe v. District of Columbia, 93 F.3d 861, 
866, n. 6 (D.C.Cir.1996). The Circuit Court 
found that the District of Columbia fulfilled 
this requirement through a provision in its 
child abuse statute requiring investigations 
of child abuse reports within 24 hours, re
gardless of whether that requirement was 
actually fulfilled in every, or any, specific 
case: 
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Like the Adoption Act provisions analyzed 
in Suter b Artist M., 503 U.S. 347, 112 
S.Ct. 1360, 118 L.Ed.2d 1 (1992)], the 
CAPTA provision at issue speaks in man
datory language. But it mandates merely 
that the state "provide that" investigations 
will occur when reports for abuse are re
ceived. One difference, of course, is the 
Adoption Act specifically requires states to 
submit a plan, whereas CAPTA grants 
states fle}ibility in how they choose to 
"provide that" investigations shall be initi
ated. The District has fulfilled this condi
tion for funding in enacting the District of 
Columbia Prevention of Child Abuse and 
Neglect Act of 1977, D.C. CODE ANN. 
§§ 6-2102(b) & 6-2103(c), which provides, 
inter alia, that the Child Family Services 
Division (CFSD) "shall commence an in
vestigation of all reports alleging neglect 
other than abuse within 24 hours of the 
receipt of the report" and that the police 
department shall "immediately" investigate 
reports of abused children. Even if Doe 
can demonstrate that the District of Co
lumbia law was violated in this particular 
case, she does not have a cause of action 
under § 1983. Doe may not enforce the 
laws of the District of Columbia in federal 
court under § 1983, just as the respon
dents in Suter were not permitted to en
force the provisions contained in Illinois' 
plan under the Adoption Act. 

I d. at 866-67. 

Wisconsin':; child abuse reporting statute 
contains the same requirements as the stat
ute analyzed in Doe, i.e., a requirement that 
a report of child abuse be investigated within 
24 hours, Wis. Stat. § 48.981(3)(c), and a 
requirement that the police or sheriff take 

6. Plaintiffs suggest that this interpretation itself 
creates a redundancy within the statute. Plain
tiffs argue th at subsection (b)(1) already requires 
the States to enact a child abuse law. They 
suggest that interpreting subsection (b)(2) as 
merely requiring the passage of an additional 
law is redundant. (Plaintiffs' Reply Brief at 17-
18.) Moreo'ler, if all Congress had in mind in 
enacting subsection (b)(2) was the enactment of 
additional laws, plaintiffs ask why that section is 
phrased so differently from subsection (b)(1)'s 
express reference to the passage of a statute. 
(Id.) The Court believes the interpretation provid
ed in Doe does not create the redundancies or 
inconsistencies alleged by the plaintiffs. Subsec-

immediate steps to protect the child if there 
is reason to suspect that he or she is in 
danger, Wis. Stat. § 48.981(3)(b). Thus, un
der Doe, Wisconsin has not violated any 
rights plaintiffs may have under subsection 
(b)(2). This interpretation of the statute 
does not require the Court to reconsider 
Judge Reynolds' ruling vis-a-vis subsection 
(b)(2). It also brings a sensible construction 
to the statute as a whole, because it allows 
subsections (b)(2) and (b)(3) to have indepen
dent meanings, rather than the overlapping 
or redundant meanings implicit in plaintiffs' 
arguments.6 

Additionally, this interpretation parallels 
the result that will eventually be compelled 
by the new statute. That is, regardless of 
whether the old or new version of the statute 
applies at this juncture, the new statute 
should apply to this case no later than Octo
ber 1, 1997, the date upon which the State's 
next CAPTA grant is likely to go into effect. 
Because the Court concludes that the new 
statute does not give rise to any federal 
rights enforceable under § 1983 (see, Section 
IIIB-2, infra), any relief sought by the 
plaintiffs under the old statute would argu
ably expire as of October 1 st, further calling 
into question the wisdom and/or effectiveness 
of granting any relief at this juncture. 

Finally, the foregoing result is more con
sistent with what the Court believes to be the 
emerging and better interpretation of CAP
TA. That is, the Court disagrees with the 
conclusion that CAPTA's terms are not too 
"vague and amorphous" to be judicially en
forced. While reasonable minds may differ 
in this regard (which is why the Court does 
not rely upon this disagreement as a basis 
for reconsidering Judge Reynolds' decision), 

tion (b)(1) is unique because it requires the pas
sage of a statute, a statute which itself only 
requires the reporting of child abuse. Subsection 
(b)(2) is concerned with the investigation of child 
abuse, not the reporting of the same, and under 
Doe the States have broad discretion in "provid
ing that" such investigations are carried out. 
Unlike subsection (b)(l), that discretion includes, 
but does not require, the passage of a statute 
providing for the same. Presumably the States 
can meet this requirement in a number of differ
ent ways other than by passing a statute, and that 
provides an important distinction between sub
sections (b)(1) and (b)(2). 
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it also believes that the current trend in 
federal appellate court decisions is contrary 
to Judge Reynolds' decision. In Doe, for 
example, a decision subsequent to Judge 
Reynolds' decision, the D.C. Circuit conclud
ed that CAPTA was more like the provisions 
of the Adoption Assistance and Child Welfare 
Act at issue in Suter, which the Supreme 
Court rejected as a basis for enforceable 
rights, than the provisions of the Medicaid 
legislation at issue in Wilder, which the Su
preme Court accepted as a basis for enforce
able rights. Thus, Doe states that CAPTA 
imposes only a general duty upon the State 
which does not unambiguously confer an en
forceable right upon its beneficiaries: 

In Suter, the Supreme Court was careful 
to point out that the Medicaid legislation at 
issue in Wilder "set forth in some detail 
the factors to be considered" in setting 
rates. The Court distinguished the Adop
tion Act, noting that it provided no guid
ance in how to measure reasonable efforts. 
The Court in Suter made this determina
tion despite regulations promulgated under 
the Adoption Act which provide a laundry 
list of services that may be included in a 
state's proposal. CAPTA analogously fails 
to offer a definition of what constitutes a 
"prompt investigation." The CAPTA reg
ulations, like those promulgated under the 
Adoption Act, merely offer myriad sugges
tions of what an investigation may include. 
See, e.g., 45 C.F.R. § 1340.14(d), (f) (1995). 
Unlike the regulations in Wilder, the CAP
TA regulations do not mandate factors that 
must be part of an "investigation." See 
Wilder, 496 U.S. at 519, 110 S.Ct. at 2522-
23 (noting that "the statute and regulation 
set out factors which a State must consider 
in adopting its rates") (emphasis added). 
The striking parallels to the Adoption Act 
and its related regulations place this case 
squarely under the rationale of Suter and 
therefore Wilder is distinguishable. 

I d. A similar position was adopted by the 6 th 

Circuit in Tony L. v. Childers, 71 F.3d 1182 
(6 th Cir.1995), cert. denied, - U.S. --, 
116 S.Ct. 1834, 134 L.Ed.2d 938 (1996). 
Tony L. held that CAPTA was too vague to 
be enforced by the courts: 

Ultimately, neither CAPTA nor the rele
vant regulations mandate a particular 

means of investigation or state what type 
of actions must be taken to protect abused 
or neglected children. Defendants retain 
discretion under CAPTA to disregard the 
examples provided. 

It is apparent, and reasonable, that Con
gress wanted to leave states a certain 
amount of discretion in this area. If we 
were to hold that Defendants should have 
taken some action, we would run the risk 
of limiting the discretion inherent in De
fendants' duties under CAPTA. 

Id. at 1189. 

Plaintiffs argue that Doe and Tony L. are 
simply incorrect, citing decisions in Albiston 
v. Maine Comm'r of Human Services, 7 F.3d 
258 (1 st Cir.1993) and Kindred v. Duckworth, 
9 F.3d 638 (7 th Cir.1993). These cases are 
distinguishable. Albiston asked whether re
quirements for "prompt" disbursement of 
"pass-through" payments under Title IV-D 
(the statute at issue in the Blessing decision), 
and "reasonabl[y] prompt[]" disbursement of 
"gap" payments under Title IV-A, are capa
ble of judicial enforcement. The Court found 
they were, but the underlying circumstances 
are significantly different than those involved 
here. First, the tasks which had to be per
formed "prompt[ly]" were precisely delineat
ed by the statute and the underlying regula
tions, i.e., the disbursement of a set and/or 
mathematically determined sum of money. 
The "investigations" and "steps" which CAP
TA says should be conducted "prompt[ly]" 
and/or "immediate[ly]" are not so precisely 
delineated; indeed, the regulations allow the 
States wide discretion and provide only a 
laundry list of actions which may be, but 
need not be, taken in this regard. Second, 
the regulations at issue in Albiston provide 
express guidance as to what is "prompt", i.e., 
fifteen days for pass-through payments and 
in the case of gap payments, without an; 
delays attributable to the State's administra
tive process. The regulations implementing 
CAPTA simply do not discuss what qualifies 
as " t" d h promp ,nor 0 t ey generally discuss 
when an investigation must be conducted or 
when responsive steps must be taken. 

Kindred asked whether a consent decree 
requiring prison officials to, among other 
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things, "prompt[ly)" deliver and transmit a Under the new version, the plan submitted 
prisoner's confidential correspondence was by each State to qualify for a CAPTA grant 
generally enforceable. There was no argu- must include "to the maximum extent practi
ment against enforceability on the grounds cable,. .. an outline of the activities that the 
that the "prompt[ness]" requirement was too state intends to carry out ... to achieve the 
vague to be judicially enforced. Moreover, in purposes of this subchapter." 42 U.S.C.A. 
the context of a consent decree, a court § 5106a(b)(2) (Supp.1997). This outline must 
interprets such a phrase because it must in contain "an assurance in the form of a certi
order to rewlve the dispute between the fication by the chief executive officer of the 
parties. It is an entirely different question State that the State has in effect and is 
to ask whether a phrase in a statute is enforcing a State law, or has in effect and is 
sufficiently vague for purposes of determin- operating a Statewide program, relating to 
ing whether or not Congress intended the h'ld b d It" 42 USC A CIa use an neg ec .. . . . . . . 
statute to create federal rights enforceable § 5106a(b)(2)(A) (Supp.1997) (emphasis add-
under § 19S9. The latter is the issue before ed). Any such "State law" or "Statewide 
this· Court and Kindred simply does not program" must include-
speak to it. 

In summation, Blessing provides a basis 
for reconsidering some parts of Judge Reyn
olds' prior ruling regarding the private en
forceability of the old version of CAPTA. 
Moreover, J1.dge Reynolds' prior decision did 
not purport to interpret what the statute 
required vis· a-vis subsection (b)(2); specifi
cally, what i~ meant by the requirement that 
the State "provide that" there be prompt 
investigationll of child abuse reports. Based 
on the D.C. Circuit's and 6th Circuit's subse
quent decisi<ms in Doe and Tony L., the 
Court concludes that the State has met its 
obligations under that language. That con
clusion coincides not only with what will be 
the state of the law as of October 1, 1997, but 
also with what the Court believes to be the 
better interpretation of the old statute. 

2. The N,ew Version of CAPTA 

[7] The new version of CAPTA is struc
turally quite different from the old version. 

7. The only language of the new statute even 
remotely close to this prior language is found at 
§ 5106a(b)(2)(C), which requires the State plan 
to include-

A description of-
(i) the services to be provided under the grant 
to individuals, families, or communities, either 
directly 01' through referrals aimed at prevent
ing the occurrence of child abuse and neglect; 
(ii) the training to be provided under the 
grant to support direct line and supervisory 
personnel in report taking, screening, assess
ment, dec:sion making, and referral for investi
gating suspected instances of child abuse and 
neglect; and 
(iii) the training to be provided under the 
grant for individuals who are required to re-

(i) provisions or procedures for the re-
porting of known and suspected instances 
of child abuse and neglect; 

(ii) procedures for the immediate screen
ing, safety assessment, and prompt investi
gation of such reports; 

(iii) procedures for immediate steps to be 
taken to ensure and protect the safety of 
the abused or neglected child ... and en
suring their placement in a safe environ
ment; .... 

42 U.S.C.A. § 5106a(b)(2)(A)(i)-(iii) (Supp. 
1997) (emphasis added). Also, the new stat
ute drops the language of the prior statute 
requiring States to demonstrate that they 

had the "necessary and appropriate" person
nel, training, procedures, programs, services 
and facilities to "deal effectively with child 
abuse".7 42 U.S.C.A. § 5106a(b)(3) (1995). 

The new statute requires reconsideration 
of Judge Reynolds' decision. First, under 

port suspected cases of child abuse and ne
glect; .... 

42 V.S.C.A. § 5106a(b)(2)(C)(i)-(iii) 
(Supp.1997)(emphasis added). The primary fo
cus of the new language is on the "services" and 
"training" to be provided under each State's 
respective grants. The new language does not 
mandate any particular level of training or ser
vices, calling only for a "description" of the 
same. Nor does the new language even purport 
to set forth any general standards for the State's 
"training" and "services", such as the prior stat
ute's reference to all "necessary and appropri
ate" procedures, personnel. training, programs 
and facilities "to ensure that the State will deal 
effectively with child abuse and neglect 
cases .... " 42 V.S.C.A. § 5106a(b)(3) (1995). 



1118 967 FEDERAL SUPPLEMENT 

the old statute, one could at least argue that, 
in addition to the requirement for a State law 
providing for the reporting of known or sus
pected instances of child abuse, the State had 
separate obligations to (1) provide for prompt 
investigations and immediate steps in re
sponse to reports of child abuse; and (2) 
demonstrate that it had sufficient personnel, 
training, procedures, programs, services and 
facilities to carry out that responsibility.8 
Under the new statute, the State has the 
single obligation of assuring the Secretary 
that it has and enforces a State law which 
includes procedures for the immediate 
screening, safety assessment, and prompt in
vestigation of child abuse reports, as well as 
procedures for the taking of immediate steps 
to protect the safety of an abused child. 42 
U.S.C.A. § 5106a(b)(2)(A) (Supp.1997). If 
such a statute is in place, there is no separate 
requirement that the State actually "provide" 
prompt investigations of child abuse reports 
or immediate steps in response to such re
ports. N or is there any requirement that 
the State "demonstrate" that it has in place 
sufficient personnel, training, procedures, 
programs, services or facilities, whether it be 
to enforce its State law, or to promptly inves
tigate and respond to reports of child abuse, 
or to otherwise "deal effectively with child 
abuse and neglect cases in the State." 42 
U.S.C.A. § 5601a(b)(3) (1995). All that is 
required is a state law or program containing 
certain procedures for investigating and re
sponding to reports of child abuse. 

There has never been any claim in this 
case that the State of Wisconsin does not 
have in place a state law relating to child 
abuse which contains the procedures called 
for in new § 5106a(b)(2)(A). The relevant 
statute is Wis. Stat. § 48.981, referenced ear
lier in this opinion. Section 48.981 provides 
for, in pertinent part: (1) the "immediate" 
reporting of all known or suspected instances 
of child abuse or neglect to the proper au
thorities-48.981 (3)(a); (2) the "immediate" 
investigation of such reports by the police or 
sheriff if there is reason to suspect that the 
child is in immediate danger, with the possi
bility of taking the child into custody if nec-

8. Note, however, that the Doe decision concluded 
that the State did not have a direct obligation 
under the old statute to itself provide prompt 

essary-48.981(3)(b); (3) in all other instanc
es, an investigation by the relevant county 
child welfare department "[w]ithin 24 hours" 
after receiving a report of child abuse to 
determine whether the child is in need of 
protection or services, and including proce
dures governing such an investigation and 
additional provisions for either taking the 
child into custody or for the provision of 
other necessary services to the child or his 
family-48.981(3)(c)(1)-(3); and (4) the deter
mination, "within 60 days" after receiving a 
report of child abuse, as to whether the 
reported abuse actually occurred or is likely 
to occur-48.981(3)(c)(4). These statutory 
provisions clearly meet the requirements of 
the new statute. Thus, even assuming that 
the new statute gives rise to federal rights 
enforceable under § 1983, those rights have 
not been violated here. 

[8] Plaintiffs complain, however, that the 
State is not adequately enforcing or comply
ing with the requirements of § 48.981; spe
cifically, that it does not provide for adequate 
staff, facilities, programs or training to 
promptly receive, investigate and respond to 
reports of child abuse, or otherwise carry out 
its child welfare responsibilities. (Plaintiffs' 
Brief in Support at 7-12.) As discussed in 
the previous section, this has always been the 
import of plaintiffs' CAPTA claims and is the 
consistent theme of the several affidavits 
submitted in support of plaintiffs' current 
request for emergency relief. But the lan
guage of the old statute supporting plaintiffs' 
claimed "right" to sufficient personnel, facili
ties, training, programs, etc., does not exist 
in the new statute. Moreover, as Judge 
Reynolds previously noted, the 11th Amend
ment precludes this Court from ordering the 
State to properly enforce or comply with its 
own laws, and CAPTA cannot be interpreted 
in a manner that effectively overrides the 
State's 11 th Amendment immunity in this 
regard. See, Jeanine B., 877 F.Supp. at 
1276, 1279; see also, Doe, 93 F.3d at 866-67 
("Even if [plaintiff] can demonstrate that the 
District of Columbia law was violated in this 
particular case, she does not have a cause of 

investigations of reports of child abuse, a conclu
sion with which this Court agrees. (See, Section 
IIIB-I, supra.) 
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action under § 1983. [Plaintiff] may not en- 1997. The parties shall submit simultaneous 
force the laws of the District .,. in federal reply briefs on or before July 21, 1997. 
court under § 1983."). 

Thus, if the new statute applies, it repre
sents a subsequent change in the controlling 
law which clearly warrants reconsideration of 
Judge Reynolds' prior decision. Upon recon
sideration, it is clear that plaintiffs' position 
is severely undercut by the new statute, and 
that the same either does not give rise to the 
rights claimed by the plaintiffs, or that said 
rights have not been violated by the defen
dants' conduce. 

IV 

Defendants have only requested reconsid
eration of Judge Reynolds' decision concern
ing whether CAPTA gives rise to federal 
rights enforceable under § 1983; they have 
not requested reconsideration of the decision 
vis-a-vis plaintiffs' claims under the Adoption 
Assistance and Child Welfare Act 
("AACWA"). Their failure to do so may 
stem from the fact that plaintiffs' motion for 
injunctive relief was based only on CAPTA, 
and also from the fact that· Blessing was 
decided after the briefing on this matter was 
concluded. In any event, the Court believes, 
at least preliminarily, that Blessing impacts 
upon the coneinued validity of Judge Reyn
olds' decision that the AACW A creates feder
al rights enforceable under § 1983. To this 
end, the Court would like the parties to brief 
the issue of whether Blessing warrants re
consideration of Judge Reynolds' decision re
garding the AACW A. 

NOW THEREFORE, BASED ON THE 
FOREGOING, IT IS HEREBY OR
DEREDTHAT: 

1. Plaintiffs' motion for a preliminary in
junction is denied; 

2. Defendants' motion for reconsideration 
of Judge Re~'Ilolds' prior ruling on the pri
vate enforceability of CAPTA is granted, and 
plaintiffs' CAPTA claims are dismissed; and 

3. The pa::ties shall submit simultaneous 
briefs regard:ng whether the Blessing deci
sion warrants reconsideration of Judge 
Reynolds' prior ruling on the private enforce
ability of the AACWA on or before July 7, 

Robert W. TUSZKIEWICZ, Plaintiff, 

v. 

ALLEN-BRADLEY COMPANY, 
INC., Defendant. 

No. 96-C-llO. 

United States District Court, 
E.D. Wisconsin. 

June 24, 1997. 

As Corrected June 25, 1997. 

Former employee suffering from symp
toms of hydrocephalus brought action against 
employer, alleging disability discrimination in 
violation of Americans with Disabilities Act 
(ADA). Employer moved for summary judg
ment. The District Court, Myron L. Gordon, 
J., held that: (1) employee failed to show that 
he was "qualified individual with a disability," 
and thus, employee failed to establish prima 
facie case of discriminatory discharge, and 
(2) employee failed to establish failure to 
accommodate claim. 

Motion granted. 

1. Civil Rights e:;.173.1 

Employee suffering from symptoms of 
hydrocephalus failed. to show that he was 
"qualified individual with a disability," within 
meaning of ADA, at time employer chose to 
discharge him, and thus, employee failed to 
establish prima facie case of discriminatory 
discharge, where only evidence employee 
submitted showed that, with or without ac
commodation, he could not perform job. 


