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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 
 
JOANNA DYKES; DAVID WALKER,  
by and through his next friend, Michele  
Beauregard; LORETTA DAVIS, by and through 
her next Friend, Trish Mlekodaj; HEATHER  
YOUNG, by and through her next friend Robert  
Stark; MICHELLE CONGDEN; AMANDA  
PIVINSKI; JOSHUA WOODWARD; 
ALYSSA FERRARO, by and through her 
next friend, Sharon Ferraro and DISABILITY  
RIGHTS FLORIDA, Inc., a Florida non-profit  
corporation,   
  
 Plaintiffs, 
 
v.      Case No. 4:11-cv-00116-RS-WCS 
 
 
 
ELIZABETH DUDEK in her official  
capacity as Secretary of the Florida Agency  
for Health Care Administration, and  
MICHAEL HANSEN in his official capacity  
as Director of the Florida Agency  
for Persons with Disabilities, and  
RICK SCOTT in his official capacity  
as Governor of the State of Florida.,  
 
 Defendants. 
________________________________/ 
 

MOTION TO DISMISS FOR LACK OF STANDING 

The Defendants, Elizabeth Dudek, in her official capacity as Secretary of the 

Florida Agency for Health Care Administration, Michael Hansen,1 in his official capacity 

                                                 
1  Pursuant to Rule 25(d), Federal Rules of Civil Procedure, Michael Hansen is au tomatically 
substituted as a party as successor of Brian Vaughan. 
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as Director of the Florida Agency for Persons  with Disabilities, and Rick Scott, in  his 

official capcity as Governor of the State of Florida,2 hereby submit this motion to dismiss 

the claims of Plaintiffs Michelle Congden, Amanda Pivinski, Joshua W oodward, and 

Allysa Ferraro in Count Three of the Am ended Complaint for lack of standing.  As  

support therefor, Defendants submit the following memorandum of law. 

MEMORANDUM OF LAW 

I. Requirements for Standing 

The U.S. Constitution extends jurisdiction to the federal courts only over “cases” 

and “controversies.”  U.S. Constitution, Artic le III, Section 2, Clause 1.  The Suprem e 

Court has h eld that the “irreducible constitutional minimum of standing contains three 

elements.”  Lujan v. Defenders of W ildlife, 504 U.S. 555, 560 (1992).  First, the plaintiff 

must have suffered an “injury-in-fact” which is both: (a) “concrete and particularized”; 

and (b) “actual or imm inent, not conjectural or hypothetical.”  Id . (internal quotation 

marks omitted).  Secon d, a pla intiff must establish a “c ausal connection” between the 

injury and the defendant’s acts.  Id.  Finally, the injury must be “likely to be redressed by 

a favorable decision.”  Sim on v. E. Kentucky Welfare Rights Org. , 426 U.S. 26, 38 

(1976).  In addition to the constitutional requirements, “[s]tanding doctrine em braces 

several judicially self-imposed lim its on the ex ercise of federal jurisdiction, such as the 

general prohibition on a litigan t’s raising another person’s legal ri ghts, the ru le barring 

adjudication of generalized grievances more appropriately addressed in the representative 

                                                 
2  As explained in Governor Scott’s pending Motion to Dismiss, Docket Entry 23, the Governor is 
not a proper defendant in this action.  Governor Scott joins in this motion only to preserve his rights in the 
event that his Motion to Dismiss is denied. 
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branches, and the requirement that a plaintiff’s complaint fall within the zone of interests 

protected by the law invoked.”  Allen v. Wright, 468 U.S. 737, 751 (1984). 

A plaintiff seeking to esta blish standing “must clearly and specifically set forth 

facts” sufficient to sa tisfy the constitutional r equirements.  Whitmore v. Arkansas , 495 

U.S. 149, 155 (1990).  On deciding a defendant’s motion to dismiss, a federal court “must 

evaluate standing based on the facts alleged in the com plaint, and … may not speculate 

concerning the existence of standing or piece together support for the plaintiff.”  Shotz v. 

Cates, 256 F.3d 1077, 1081 (11th Cir. 2001) (internal quo tation marks omitted).  It is not 

enough for a plaintiff’s com plaint to set forth “facts from which [a court] could im agine 

an injury sufficient to satisfy Article III’s standing requirements.”  Miccosukee Tribe of 

Indians of Florida v. F lorida State Athletic Comm ’n, 226 F.3d 1226, 1229 (11th Cir. 

2000). 

II. Plaintiffs’ Injuries Do Not Confer Standing 

At the outset, the injury that Plaintiffs Michelle Congden, Amanda Pivinski, 

Joshua Woodward, and Allysa F erraro (hereinafter the “Comm unity Plaintiffs”) are 

alleged to have suffered is not clear.  All four of these individuals reside in their  

communities.  See Amended Complaint, ¶¶50, 57, 65, and 71.  None of these Plaintiffs is 

currently institutionalized.  It appe ars from the Amended Complaint, that the  injury-in-

fact that the Community Plaintiffs have suffered is the possibility of institutionalization.  

See Id., ¶¶2, 5, 6, 51, 56, 62-64, 70, 81-83, 103a, 128, 203, 210-211, and 215.  In the 

alternative, some provisions in the Amended Complaint seem to allege that the injury the 

Community Plaintiffs have suf fered is s imply the f ailure of the Def endants to provide 
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them services through the Flor ida Medicaid Developmental Disabilities Waiver program 

(“DD Waiver”).  See  Id., ¶¶ 11, 13-14, 104, 140, 158, 202, 208, and 212-213.  The 

Amended Complaint is a mbiguous as to the pr ecise nature of the injury-in-fact it is 

alleging.  The alternative theori es of injury require different  analyses as to standing, but 

under either theory, Community Plaintiffs currently lack standing to sue.   

 A. Possibility of Institutionalization as the Injury-in-Fact 

To the extent that the injury at issu e is the possibility of institutionalization, the 

Community Plaintiffs lack standing to bring a claim under Title II of the Am ericans with 

Disabilities Act (“ADA”) becaus e they have not suffered an “injury -in-fact.”  As noted  

above, the Community Plaintiffs must show that they are “unde r threat of suffering” an 

injury that is “actual and im minent, not conjectural or hypo thetical.”  Summers v. Earth 

Island Inst., 555 U.S. 488, 455 (2009).  Only two of the Community Plaintiffs – Amanda 

Pivinski and Allysa Ferraro – even allege that their institutionalization is “imminent” and 

even these Plaintiffs fail to explain why or how such institutionalization is imminent.  See 

Amended Complaint, at ¶¶ 64 and 83 (alleging  no facts explaining why these Plaintiffs’  

current living situ ations in the co mmunity will not continue to b e viable options for 

them).  

Likewise, the other C ommunity Plaintiffs – Michelle Congden and Joshua 

Woodward – do not allege that th e risk of institutionalization is imminent for them.  Nor 

do they allege specific fact s that would support such a conclusion.  For example, 

Plaintiffs admit that Plaintiff Woodward “does not need m uch assistance with activities 

of daily liv ing” and allege only that he needs “ass istance with speech th erapy, an 
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employment coach, and behavior assistance.”  Id., at ¶ 67.  Such an individual cannot be 

reasonably stated to face imminent institutionalization.   

Plaintiff Congden simply asserts th at, without DD Waiver services, “ her health, 

safety and welfare will decline” and that this pl aces her “at risk of institutionalization.”  Id ., 

at ¶ 56.   Such a risk is not imminent.  Nowhere does Congden allege that such 

institutionalization would or could happen imm inently, and any such risk appears to be 

conjectural and hypothetical.   

In short, Plaintiffs Congden and W oodward ask the Court to i magine 

circumstances that could arise that could lead to their institutionalization.  This is exactly 

what the Eleventh Circuit in Miccosukee Tribe of Indians of Florida held not to constitute 

a sufficient showing of standing. 

Indeed, the Am ended Complaint assumes that the Community Plaintif fs will 

remain at th e Category 6 leve l of prioritization on the DD Waiver waitlist.  Am ended 

Complaint, at ¶¶ 55, 61, 70, and 81.  This m eans that the Community Plaintiffs concede 

that their caregivers are not “expected to … [be] unable to provide care within the next 

twelve months,” and do not claim that “other caregivers are unable, unwilling or 

unavailable to prov ide [alternative] care.”  If Comm unity Plaintiffs were able t o make 

such allegations, they would be eligible for Category 3 prioritization on the waitlist and 

their risk of institutionalization would be f ar more likely.3  Rule 65G-11.002(5)(a), 

Florida Administrative Code.  As such, the Community Plai ntiffs virtually concede that 

they are not at imminent risk of institutionalization.   

                                                 
3  Category 4 and Category 5 prioritization levels are unavailable to Community Plaintiffs.  See Rule 
65G-11.002, Florida Administrative Code.   
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Given the lack of current or imm inent institutionalization, there is no “injury-in-

fact” present to confer stand ing on the Community Plaintiffs.  “Th e mere risk that 

Plaintiffs may be institutiona lized … does not constitute an actua l or imminent harm 

sufficient to satisfy the first element of standing.”  Bill M. ex rel. William M. v. Nebraska 

Dept. of Health & Human Services Fin. & Support , 408 F.3d 1096, 1099 (8th Cir. 2005), 

vacated and remanded on other grounds ; United States v. Nebraska Dept. of Health & 

Human Services Fin. & Support, 547 U.S. 106 (2006). 

 B. Denial of Enrollment in the DD Waiver as the Injury-in-Fact 

Alternatively, standing is also lacking to the extent that the Community Plaintiffs’ 

injuries allegedly arise from the mere failure of the Defendants to provide them  services 

through the DD W aiver.  The m ere failure to enroll the Community Plaintiffs onto the 

DD Waiver does not constitute a violation of the ADA, Section 504 of the Rehabilitation 

Act, or the Medica id Act.  Moreover, the injury of not being enrolled in the DD W aiver 

does not fall within the zone of  interests protected by the ADA.  While standing “in no 

way depends on the merits of the plaintiff’s contention that particular conduct is illegal,” 

“it often turns on the nature and source of  the claim asserted.”  Warth v. Seldin, 422 U.S. 

490, 500 (1975).  “Essentially, th e standing question in su ch cases is whether the 

constitutional or statutory provision on which the claim  rests properly can be understood 

as granting persons in the plaintiff’s position a right to judicial relief.”  Id. 

Here, the statutory provision upon which the Community Plaintiffs rely is 42 

U.S.C. § 12132, which provides that “no qualified individual with a disa bility shall, by 

reason of such disability , be excluded from  participation in or be denied the benefits of 
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the services, programs, or activities of a pub lic entity, or be subjected to discrimination 

by any such entity.”  This provision protects individuals  who are either: (1) excluded  

from participation in, or denied the benefits  of, services, program s, or activities of a 

public entity by reason of a disability, or (2) subjected to discrimination by a public entity 

by reason of a disability.  Id.   

The Community Plaintiffs have not been excluded from participation in the DD 

Waiver or denied the DD Waiver’s benefits by reason of a disability .  Indeed, it is 

because of their disabilities that the Community Plaintiffs are even elig ible for 

participation in th e DD W aiver.  Th e DD W aiver is ava ilable only to individuals who 

have disabilities like those of the Commun ity Plaintiffs.  Thus, the failure of the 

Defendants to enroll the Community Plaintiffs in the DD Wa iver cannot be by reason of 

their disabilities when the waiver program  exists to serve precis ely those people with 

such disabilities.  Nor have the Community Plaintiffs alleged any discrim ination by the 

Defendants that can in any way be a ttributed to their disabilities.  The injury of not being 

enrolled in the DD W aiver does not fall with in the zone of inte rests of the ADA unless 

and until it results in unjustified institutionalization. 

Importantly, the ADA is only violated by exclusion from programs or services, 

denial of benefits, or discrim ination, when these things are by reason of disability .  42 

U.S.C. § 12132.  The Supreme Court has held that “undue institutionalization qualifies as 

discrimination ‘by reason of ... disabilit y.’”  Olmstead v. L.C. ex rel. Zim ring, 527 U.S. 

581, 597 (1999).  The Suprem e Court has not extended this inte rpretation to exclusions 

from community based programs that do not result in undue institutionalization.  In other 
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words, when an ind ividual is ex cluded from participation in or  denied the b enefits of 

services, programs, or activities of a public entity or otherwise discriminated by a public 

entity, and is not as a result unduly institutionalized, he or she would s till have to prove 

that such exclusion, deni al, or discrim ination was by reason of his or her disability  in 

order to fall under the protection of the ADA. 

III. Conclusion 

If the injury alleg ed by the Comm unity Plaintiffs is unjustif ied 

institutionalization, Community Plaintiffs lack standing beca use they have not actually 

suffered this injury and  are not imm inently threatened with suffering it.  If the injury  

alleged by the Community Plaintiffs is the simple failure of the Defendants to enroll them 

in the DD Waiver, such injury does not fall within the zone of interests of the ADA.  Any 

such denial would not be because of the Co mmunity Plaintiffs’ disability, and therefore 

does not confer standing.  Rega rdless of which alleged injury is used by  the Court in its  

analysis, the Community Plaintiffs lack sta nding to bring their claim s under the A DA.  

Therefore, Count Three of the Am ended Complaint should be dism issed with respect to 

Plaintiffs Michelle Congden, Amanda Pivinski, Joshua Woodward, and Allysa Ferraro. 

 

Respectfully submitted this 13th day of September 2011. 
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         /s/ Andrew T. Sheeran 
                                              Andrew T. Sheeran 
     Fla. Bar No. 0030599 
                                                Assistant General Counsel 
                                                Agency for Health Care  Administration 
                                             2727 Mahan Drive, Building MS#3 
                                                Tallahassee, Florida 32308 
                                                (850) 412-3630; (850) 921-0158 Fax 
 
      /s/ Beverly H. Smith         
                                                           Beverly H. Smith 
                                                           Assistant General Counsel 
     Fla. Bar No. 612571 
                                                         Agency for Health Care Administration 
                                                         2727 Mahan Drive, Building MS #3 
                                                          Tallahassee, Florida 32308 
                                                          (850) 412-3630; (850) 921-0158 Fax 
     
     /s/ Debora E. Fridie  

Debora E. Fridie 
Assistant General Counsel 
Fla. Bar No. 0886580  
Agency for Health Care Administration  
2727 Mahan Drive, Mail Stop #3  
Tallahassee, Florida 32308-5407  
(850) 412-3630; (850) 921-0158 Fax 
 
Counsel for Secretary Elizabeth Dudek 

 
  

  /s/ Michael Palecki   
Michael Palecki (FBN: 223824) 
General Counsel 
Marc Ito (FBN: 61463) 
Agency for Persons with Disabilities 
4030 Esplanade Way, Ste. 380 
Tallahassee, Florida  32399-0950 
Tel: (850) 922-2030 
 Fax: (850) 410-0665 
 
Counsel for Director Michael Hanson 
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 /s/ Timothy D. Osterhaus 

Scott D. Makar (FBN 709697) 
Solicitor General 
Timothy D. Osterhaus (FBN 0133728) 
Deputy Solicitor General 
Office of the Attorney General 
The Capitol, Pl-01 
Tallahassee, Florida 32399-1050 
(850) 414-3681 telephone 
(850) 410-2672 facsimile 
timothy.osterhaus@myfloridalegal.com 

 
 

/s/ Charles M. Trippe  
Charles M. Trippe, Jr. (FBN 69760) 
General Counsel 
Jesse Panuccio (FBN 31401) 
Deputy General Counsel 
Executive Office of the Governor 
400 South Monroe Street, Room 209 
Tallahassee, FL 32399-6536 
(850) 488-3494 telephone 
(850) 922-0309 facsimile 
 
Counsel for Governor Rick Scott 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by the Notice of Electronic Filing, and was electronically filed with the Clerk of 
the Court via the CM/ECF system, which generates a notice of the filing to all attorneys 
of record, on this the 13th day of September 2011. 

 

        /s/ Andrew T. Sheeran 

        Andrew T. Sheeran 
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