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IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 
      * 
Kenneth Roman, Rickii Ainey, and  * 

Elizabeth Foster, on behalf of  themselves * C.A. No. 3:10-cv-00635-JJB-SCR 
and all others similarly situated,  * 
      * 

 Plaintiffs,    * 
      * Judge James J. Brady 
  v.    * 

      * 
Bruce Greenstein, in his official  *  
capacity as Secretary of the Louisiana *  

Department of Health and Hospitals, and * Magistrate Judge Stephen C.  
Louisiana Department of Health and  *   Riedlinger 
Hospitals,     * 

 Defendants,     * 
• CLASS ACTION  

       
 

MOTION FOR A PRELIMINARY INJUNCTION 
 

 Plaintiffs, by their undersigned counsel, move this Court to enter a Preliminary 

Injunction pursuant to Rule 65(a) of the Federal Rules of Civil Procedure enjoining 

Defendants, the Louisiana Department of Health and Hospitals and Bruce Greenstein, 

Secretary of the Louisiana Department of Health and Hospitals, in his official capacity: 

(a) To continue the LT-PCS services of class members, whose services have not 

yet been reduced to the 32-hour maximum, at their current level, and to provide a 

mechanism for class members whose services have already been reduced to obtain LT-

PCS services above  the 32-hour cap; or, in the alternative,  

(b)  To expand the operation of the July 2011 Emergency Rule making EDA 

waiver opportunities available to persons subjected to Defendants’ LT-PCS reductions, 

in order to prevent irreparable harm to the class pending trial on the merits in this action, 

and to ensure that the process effectively and expeditiously provides these waiver 
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services. 

 Plaintiffs submit a memorandum of law in support of the motion.  Plaintiffs’ 

complaint and the declarations submitted herewith demonstrate that (1) absent 

preliminary relief, Plaintiffs and the class of similarly-situated individuals will suffer 

immediate and irreparable harm; (2) it is likely that Plaintiffs will succeed on the merits; 

and (3) no harm to the Defendants will result if such relief is granted and the injunction 

will serve the public interest.  

 Wherefore, Plaintiffs requests that this Court enter a preliminary injunction as 

prayed for above. 

Date:  September 27, 2011 

 
      Respectfully submitted,  

      /s/ Nell Hahn     
      Nell Hahn, T.A. 
      LA Bar No. 22406 
      Advocacy Center 
      600 Jefferson St., Suite 812 
      Lafayette, LA 70501 
      (337) 237-7380, ext. 11 
      Facsimile (337) 237-0486 
      nhahn@advocacyla.org 
 
       
      Stephen F. Gold  
      PA Bar No. 09880 
      1709 Benjamin Franklin Parkway 
      Second Floor 
      Philadelphia, PA 19103 
      (215) 627-7100, ext 227 
      Facsimile:  215-627-3183 
      stevegoldada@cs.com 
 
      Ken Zeller, D.C. Bar No. 986787 

kzeller@aarp.org 
Bruce Vignery, D.C. Bar No.  297911 
bvignery@aarp.org 
AARP Foundation Litigation 
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601 E Street N.W. 
Washington, D.C. 20049 
(202) 434-2138  
Fascimile (202)434-6424 

      

      Counsel for the Plaintiff 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on September 27, 2011, a copy of the foregoing was filed 
electronically with the Clerk of Court using the CM/EDF system.  Notice of this filing 
will be sent to all counsel by operation of the court’s electronic filing system. 
 
            /s/ Nell Hahn    
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IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 
________________________   
      * 
Kenneth Roman, Rickii Ainey, and  * 
Elizabeth Foster, on behalf of  themselves * C.A. No. 3:10-cv-00635-JJB-SCR 
and all others similarly situated,  * 
      * 
 Plaintiffs,    * 
      * Judge James J. Brady 
  v.    * 
      * 
Bruce Greenstein, in his official  *  
capacity as Secretary of the Louisiana *  
Department of Health and Hospitals, and * Magistrate Judge Stephen C.  
Louisiana Department of Health and  *   Riedlinger 
Hospitals,     * 
 Defendants,     * 
      * CLASS ACTION  
________________________  * 
  

PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF 

MOTION FOR A PRELIMINARY INJUNCTION  

 

I.  Introduction 

  
 This case arises out of the State of Louisiana’s decision to lower the maximum number of 

hours of home-and-community-based personal care service to 32 for the elderly and people with 

severe disabilities who otherwise qualify for institutional care in nursing homes. Under the Long 

Term-Personal Care Services program (hereinafter “LT-PCS”), Louisiana Medicaid provides 

personal care workers to assist people with severe disabilities in their own homes to perform 

basic activities of daily living, shopping, and household chores. In addition to its LT-PCS 

program, Louisiana provides home and community-based services (“HCBS”) through its 
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Medicaid waiver programs.  As this Court has already noted in denying Defendants’ Motion for 

Summary Judgment, each of Defendants’ waiver program suffers from limited slots, 

geographical or age limitations, and/or significant waiting lists,1 making the waiver programs 

effectively unavailable to large numbers of persons threatened with institutionalization as a result 

of the reduction of services in the LT-PCS program.  

 Following this Courts’ denial of the Defendants’ Motion for Summary Judgment and its 

certification of the class, Defendants promulgated a revision to its rules governing the waiting 

list for services under its Elderly and Disabled Adults (“EDA”) Waiver,2 (hereafter referred to as 

the “July 2011 Emergency Rule”). This revised rule for the first time provides some class 

members, who are threatened with institutionalization because they need more than the 32-hour 

maximum, with a means of obtaining the services necessary to keep them out of a nursing home 

via the EDA, without requiring that they first going into a nursing home as a condition to receive 

these waiver services.  Pursuant to the July 20, 2011 Emergency Rule, EDA waiver opportunities 

will be granted to up to 100 persons in the community who currently receive the maximum 32 

hours of services allowable under the LT-PCS program and would require institutional 

placement, unless offered an emergency waiver slot. 

 Though the July 2011 Emergency Rule provides a way some class members may avoid 

the risk of institutionalization, it is so restricted that it will be practically useless to prevent 

placing hundreds of vulnerable class members at risk.   

 Plaintiffs seek a Preliminary Injunction requiring Defendants: 

                                                
1 Ruling on Motion for Summary Judgment (Rec. Doc. 54, May 18, 2011), p. 2. According to Hugh 

Eley’s Second Declaration (Rec. Doc. 39-2), as of March 20, 2011, there was a wait time of 40 months 
for people living in the community to access EDA waiver services. 
2 37 La. Reg. 1490-91 (June 20, 2011) (amending La. Admin. Code tit. 50, §8105). 
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(a) To continue the LT-PCS services of class members, whose services have not yet been 

reduced to the 32-hour maximum, at their current level, and to provide a mechanism for class 

members whose services have already been reduced to obtain LT-PCS services above  the 32-

hour cap; or, in the alternative,  

(b)  To expand the operation of the July 2011 Emergency Rule making EDA waiver 

opportunities available to persons subjected to Defendants’ LT-PCS reductions, in order to 

prevent irreparable harm to class pending trial on the merits in this action, and to ensure that the 

process effectively and expeditiously provides these waiver services. 

II.  Background and procedural history 

 To qualify for LT-PCS in Louisiana, an individual who is living in the community must 

meet the requirements for a nursing facility level of care, and must also meet one of the 

following eligibility criteria: (1) be likely to require nursing facility admission within the next 

120 days; (2) have a primary care-giver who has a disability or is over the age of 70; or (3) face a 

substantial possibility of deterioration in mental or physical condition or functioning if either 

home and community-based services or nursing facility services are not provided in less than 120 

days.3  

 From the inception of the LT-PCS program until March of 2009, a person who received 

LT-PCS could receive as many as 56 hours of LT-PCS per week. The State reassesses each 

recipient annually and sets the number of weekly hours of service. Until March of 2009, the 

amount of LT-PCS that an individual could receive was determined by an independent assessor’s 

evaluation of the amount of assistance she required to complete the necessary activities of daily 

                                                
3 La. Admin. Code tit. 50 §12505(A); 29 La. Reg. 911-13 (June 20, 2003). 
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living and instrumental activities of daily living. In March 2009, Defendants instituted a 42-hour 

per week limit on LT-PCS.4 In September 2010, the State lowered the maximum weekly LT-

PCS service hours from 42 to 32 – the issue in the instant action.5 The reduction in maximum 

hours to 32 per week is being imposed for purely budgetary reasons and is not based on the 

needs of the persons who have been receiving LT-PCS services. (However, as this Court noted in 

its Ruling on Defendants’ Motion for Summary Judgment,6 the average cost of serving 

individuals in the LT-PCS program, prior to the reduction, was less than the cost of maintaining 

the same individual in a nursing facility.) The 32-hour “hard cap” on LT-PCS services applies 

not only to new LT-PCS applicants but also to individuals currently receiving assistance. Most 

critically, Defendants provide for no exceptions above 32 hours regardless of the acuity of the 

patient and regardless of the consequences of imposing the cap, regardless of any medical 

necessity for services above 32 hours a week, and regardless of the imminence of 

institutionalization as a result of the capped hours. 

 Plaintiffs brought this action in September of 2010 to enjoin the State from imposing the 

32-hour maximum on individuals who would be placed at risk of institutionalization by the 

imposition of this cap. Plaintiffs claim that the reduction in maximum hours deprives LT-PCS 

recipients of critical services that are necessary to permit them to remain safely in their homes, 

and that this violates Title II of the Americans with Disabilities Act, and its implementing 

regulations,7 and Section 504 of the Rehabilitation Act, and its implementing regulation.8  

                                                
4 See 35 La Reg. pp. 32 – 34 (January 20, 2009), La. Admin. Code tit. 50 §12915(A).  
5 36 La Reg. pp. 1752 (August 20, 2010), La. Admin. Code tit. 50 §12915(A) (hereafter called the 
“September 2010 Emergency Rule.”) 
6 Rec. Doc 54, p. 8. 
7 42 U.S.C. § 12132; 28 C.F.R. Part 35, and particularly 28 C.F.R. § 35.130(d). 
8 29 U.S.C. §794(a); 28 C.F.R. §41.51(d).   
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 On October 21, 2010, Defendants filed a Motion to Dismiss Plaintiffs’ claims, which the 

Court converted to a Motion for Summary Judgment.   After preliminary discovery and briefing, 

this Court denied Defendants’ Motion on May 18, 2011, holding that “the State’s current plan 

plainly violates the ADA by requiring a greater risk of institutionalization for people who require 

more than 32 hours a week of assistance.”  

 Plaintiffs filed a Motion for Class Certification on December 20, 2011.  On June 6, 2011, 

this Court entered an Order 9 certifying that the case could proceed as a class action on behalf of: 

Louisiana residents with disabilities who have been receiving 
Medicaid-funded services through the LT-PCS program; who 
desire to reside in the community instead of a nursing facility; who 
require more than 32 hours of Medicaid-funded personal care 
services per week in order to avoid entering a nursing facility, and 
who do not have available (including through family supports, 
shared living arrangements, or enrollment in the ADHC waiver) 
other means of receiving personal care services.  
 

III.  Inadequacy of the July 2011 Emergency Rule 

 
 The July 2011 Emergency Rule governing allocation of slots on the EDA waiver 

provides, in pertinent part: 

E. Notwithstanding the priority group provisions, up to 100 EDA Waiver 
opportunities may be granted to qualified individuals who require emergency 
waiver services. These individuals shall be offered an opportunity on a first-
come, first-serve basis.  

1. To be considered for an emergency waiver opportunity, the individual 
must currently receive the maximum amount of services allowable 
under the Long Term Personal Care Services Program and 
require institutional placement, unless offered an emergency 
waiver opportunity.  

2. The following criteria shall be considered in determining whether or 
not to grant an emergency waiver opportunity:  

a. support through other programs is either unavailable or 

                                                                                                                                                       
 

9 Ruling on Plaintiffs’ Motion for Class Certification (Rec. Doc. 58, June 6, 2011) pp. 5-6. 
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inadequate;  
b. the death or incapacitation of an informal caregiver leaves the 

person without other supports;  
c. the support from an informal caregiver is not available due to a 

family crisis; or  
d. the person lives alone and has no access to informal support.  

37 La. Reg. 1490-91 (June 20, 2011) 

 From the date the case commenced, when Plaintiffs notified Defendants that either the 

named Plaintiffs or specific class members, who required more than 32 hours  week of LT-PCS, 

would seek a preliminary injunction on behalf of specific persons, Defendants agreed that LT-

PCS for those specific people would be provided in excess of the 32 hour cap, thus obviating the 

need to file and seek a preliminary injunction.  Defendants have stipulated that the current level 

of LT-PCS hours will be extended at least until December 31, 2011, for all named Plaintiffs and 

six other individuals whose situations Plaintiffs’ counsel have brought to their attention.  

However, many other class members, including E.B. and C.D., discussed below, have already 

had their services reduced, and others are threatened with reductions, irrespective of their risk of 

deterioration and institutionalization. 

 As of June 15, 2011, 1,567 persons who had more than 32 hours a week of service as of 

September 5, 2010 (the date the 32-hour cap went into effect), have had their service hours 

reduced to 32 hours a week or fewer.10   

 An additional 1,991 people who are currently receiving over 32 hours a week of LT-PCS 

                                                
10 Exhibit 1, Third Declaration of Jeanne Abadie (“Abadie Decl.”), ¶¶ 2-4.  Defendants provided 

Plaintiffs with a file entitled “Master Spreadsheet—Interrogatory No. 2” in response to Interrogatory No. 

2 of Plaintiffs’ First Set of Interrogatories.  This spreadsheet included information on individuals who 

were approved to receive more than 32 hours a week prior to the application of the September 5, 2010 
reduction.  
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are threatened with reduction because of the 32-hour maximum.11 

 The July 2011 Emergency Rule clearly represents a step in the right direction.  For the 

first time, some 100 class members will have an opportunity to access sufficient services to keep 

them in their homes and communities without first having to enter a nursing home for their 

care.12 However, it still leaves substantial numbers of class members at risk of deterioration and 

institutionalization while this case is being litigated. 

 Following the promulgation of the July 2011 Emergency Rule establishing a preference 

on the EDA waiver waiting list for people on the LT-PCS program who need additional services 

to stay out of a nursing home, counsel for the Plaintiffs requested informal discovery on the 

implementation of the Emergency Rule.13  They sent a letter containing questions to Defendants’ 

counsel, and met with Assistant Secretary Hugh Eley, his assistant Rick Henley, and Defendants’ 

counsel on July 13, 2011 to discuss the answers.    

 Since then, Plaintiffs’ counsel communicated with Defendants’ counsel to get more 

specific information on how the July 2011 Emergency Rule would be implemented.  

Specifically, Plaintiffs’ counsel sought information on how class members would be notified as 

                                                
11 Exhibit 1, Abadie Decl. ¶5. It is interesting to note that Defendants do not appear to have applied the 

32-hour maximum uniformly.  This maximum was supposed to take effect for individuals who were 
assessed after September 5, 2010.  Yet the data that Defendants supplied show that of almost 2,000 

individuals whose plans of care were implemented after December 1, 2010—three months after the Rule 

took effect--over 400 were approved to receive more than 32 hours a week of LT-PCS. Abadie Decl. ¶¶8-
9. Plaintiffs’ counsel has requested an explanation for this, but none has been provided.  

 
12 Prior to the July 2011 Emergency Rule, the only groups that had priority for EDA waiver slots were 

individuals with substantiated cases of abuse or neglect, who, absent EDA Waiver services, would 
require institutional placement to prevent further abuse and neglect; individuals diagnosed with 

Amyotrophic Lateral Sclerosis (ALS); and individuals presently residing in nursing facilities for 90 or 

more continuous days. La. Admin. Code tit. 50, Ch. 21, §8105(B), Louisiana Register V. 36, No. 10, pp.  
2217-20; Eley deposition (Rec. Doc. 38-4) p. 52, l. 6-15. 

 
13 Exhibit 2, Declaration of Nell Hahn (“Hahn Decl.”), ¶¶ 2-4. 
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to how to apply for an emergency waiver slot if they faced a risk of institutionalization if not 

provided with more than 32 hours a week of LT-PCS; information as to whether LT-PCS would 

be continued at current levels while emergency waiver applications were pending; and 

information as to whether only people whose reductions put them at exactly 32 hours would be 

able to apply for an emergency waiver slot.  Plaintiffs counsel also sought copies of forms, 

guidelines, fact sheets, instructions, and other documents that will be revised as a result of these 

changes and all documents that will be used to implement the changes.14  Plaintiffs’ counsel also 

sought emergency EDA slots for the named plaintiffs and class members discussed in this 

Memorandum, through communications with defendant’s counsel.15 

 Defendants’ counsel’s response to those inquiries16 shows that DHH will consider only an 

individual for an emergency EDA waiver slot if he or she is currently approved for 32 hours per 

week of LT-PCS.  Individuals approved for fewer than 32 hours must file an administrative 

appeal for the 32-hour maximum before DHH will consider them for emergency EDA slots. 

1,255 persons who had been receiving more than 32 hours a week prior to the implementation of 

the cap have had their LT-PCS reduced to less than 32 hours.17   

 Further, an Emergency Elderly and Disabled Adult Waiver Slot Process and Protocol 

attached to Defendants’ counsel’s response (“Process and Protocol”) makes it clear that only 

persons for whom a cut in services would necessitate an immediate admission to a nursing 

facility will be granted waiver slots.  Persons who appear to meet the eligibility requirements for 

an emergency slot receive a home visit from Office of Aging and Adult Services Regional Office 

                                                
14 Id. ¶ 6. 
15 Id. ¶8. 
16 Id. ¶ 7 and Attachment C. 
17 Exhibit 1, Abadie Decl., ¶7. Only 312 persons had their hours reduced to exactly 32. Id. ¶6. 
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staff:  “The purpose of the home visit is to determine if the individual can establish that 

additional services are necessary to prevent immediate admission to a nursing facility (emphasis 

supplied).”18 

 Thus, the following groups of class members continue to be placed at risk of 

institutionalization, despite the July 2011 Emergency Rule: 

1. Individuals who need additional services to avoid deterioration or risk of nursing 

home placement, after the 100 slots set aside by the rule have been filled;19 

2. Individuals who need additional services to avoid deterioration or risk of nursing 

home placement, whose hours of service have been or will in the future be 

reduced pursuant to the September 5, 2010 rule, to fewer than 32 hours per week;  

3. Individuals who need more than 32 hours of LT-PCS a week, who are not able to 

remain in the community without deterioration while their applications for 

emergency EDA slots are pending.  

4. Individuals who need more than 32 hours of LT-PCS a week for whom the lack of 

services will likely cause a decline in health, safety, or welfare that will lead to 

the individual’s eventual, though perhaps not immediate, placement in an 

institution.        

IV.   Class members’ needs for continued LT-PCS services above the cap 

 As noted above, Defendants have agreed to extend services temporarily for a number of 

class members that Plaintiffs’ counsel have learned about and brought to the attention of 

Defendants’ counsel.  However, there is no reason to assume that all class members who need 

                                                
18 Exhibit 2, Hahn Decl.Attachment C, Process and Protocol, p. 2. 
19 At the meeting on July 13, 2011, Defendants indicated that they intended to set aside additional slots if 
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such extensions of their services have contacted Plaintiffs’ counsel.  The situations of the named 

plaintiffs, and of those class members who have come to the attention of Plaintiffs’ counsel, are 

likely to be typical of numerous other class members. 

 Many class members who require more than 32 hours a week of LT-PCS to remain safely 

in their homes are currently receiving (or have been approved to receive) less than 32 hours a 

week of LT-PCS.  Class members20 P.M., E.S., and C.D. (discussed below) exemplify their 

plight. According to the July 2011 Emergency Rule, they are not eligible to apply for an 

emergency EDA waiver slot.  

 Class members who are approved for less than 32 hours of LT-PCS a week will not even 

be notified of the availability of emergency waiver slots or permitted to apply.  In June 2011, 

1,255 people had already faced reductions to less than 32 hours of LT-PCS a week.21  It is 

unknown how many of them need more than 32 hours to reside in the community, and would 

apply for emergency EDA waiver slots if they were told about them. 

 Named plaintiffs Kenneth Roman (discussed at pp. 6-7 of Plaintiffs’ Memorandum in 

Opposition to Defendants’ Motion for Summary Judgment, Rec. Doc. No. 36-1), Rickii Ainey 

(discussed at pp. 8-9 of Plaintiffs’ Memorandum in Opposition to Defendants’ Motion for 

Summary Judgment, Rec. Doc. No. 36-1), and Elizabeth Foster (discussed below) currently (and 

temporarily) receive more than 32 hours of LT-PCS by agreement with Defendants’ counsel.

 Many class members who are eligible to apply for emergency EDA waiver slots because 

they are currently approved to receive 32 hours a week will not face immediate admission to a 

                                                                                                                                                       
the initial 100 were taken, but there is no assurance that this will take place. Exhibit 2, Hahn Decl., ¶5. 
20 Plaintiffs refer to class members who are not named plaintiffs herein by initials.  They have given 

Defendants’ counsel a list of the names of these class members. 
21 Abadie Decl. ¶7. 
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nursing facility if their hours are cut.  They, or their families, will struggle to remain in their 

homes and communities, and experience deterioration in health, safety, and welfare that will lead 

to their eventual institutionalization.  Preliminary injunctive relief is necessary to prevent this 

from happening.  V.U.S., I.M.L., S.M., and E.B. (discussed below) exemplify their plight. 

A.  Class members currently approved for less than 32 hours a week: 

1.  Class member P.M. 

 P.M. is 54 years old and lives with her husband in Baton Rouge, Louisiana.  She and her 

husband are both blind and have multiple disabilities.22  Mrs. M. has severe psoriasis and 

psoriatic arthritis, osteoarthritis, irritable bowel syndrome, asthma, diabetes, and congestive heart 

failure. Both of her knees have been replaced, and she has severe daily back spasms.23  Constant 

pain in her knees, hands, shoulders, back, and ankles make it impossible for her to perform 

activities of daily living independently.  She cannot stand for more than five minutes at a time, so 

is unable to cook or clean house.  She needs help for any task, like grooming, bathing, and even 

toileting, which requires gripping objects with her hands. She needs assistance transferring in 

and out of bed and moving in bed, and transferring in and out of a chair.24 She uses a wheelchair 

outside the house, and cannot propel herself in the chair or use a cane to navigate when using the 

wheelchair.  She has incontinent episodes once or twice a day.  She needs assistance in cleaning 

and dressing after these episodes, and in doing the large volume of laundry this generates.25 She 

must have assistance in bathing; having her food set out, cut up, and identified on her plate. 26 

She also needs assistance cooking, doing dishes, shopping, and labeling purchased items in 

                                                
22 Exhibit 3, Declaration of P.M. (“P.M. Decl.”), ¶¶1-4. 
23 Id. at ¶7. 
24 Id. at ¶¶8, 9 and 12. 
25 Id. at ¶¶ 13 and 14. 
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Braille so that she can identify them when the worker is not there.27   

 Mrs. M.’s husband, D., also has severe disabilities and receives LT-PCS.  Mr. M. is blind, 

and has avascular necrosis, arthritis, and diabetes. He uses a wheelchair, and is unable to assist in 

his wife’s care.28  

 Mrs. M. is currently receiving 38 hours a week of LT-PCS.29  She believes if her LT-PCS 

is capped at 32 hours a week, both she and her husband are at risk of having to enter a nursing 

home for care..  If Mrs. M. were to be institutionalized, they would no longer be able to afford 

their subsidized apartment, and it is likely that Mr. M. would also enter a nursing home. With 

their current hours of help, they are able to enjoy their home together and to participate in the 

community by going to church, concerts, and restaurants.  All of this is jeopardized by the 32-

hour cap on LT-PCS hours.30  

 W. Patrick Gahan, M.D., is a Board-certified internist and gerontologist practicing in 

Baton Rouge, Louisiana.  He has treated Mrs. M. for two years.31  He states in his declaration 

that Mrs. Marshall’s multiple medical conditions put her in a “precarious situation,” and that she 

needs assistance in performing all personal care tasks and housekeeping.32  He states that the 38 

hours of personal care assistance that she currently receives is the minimum necessary for her to 

reside safely in the community, and that a reduction to 32 hours a week will jeopardize her health 

and safety and place her at “significant risk” of having to enter a nursing facility, where her 

                                                                                                                                                       
26 Id. at ¶¶15 – 16. 
27 Id. at ¶¶19 – 21. 
28 Id. at ¶4. 
29 Id. at ¶12. 
30 Id. at ¶¶22 – 24. 
31 Exhibit 4, Declaration of W. Patrick Gahan, M.D., ¶¶1 and 2. 
32 Id. at ¶¶3-7. 
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physical and emotional condition would probably deteriorate.33
 

2.  Class member E.M.S. 

 E.M.S. is 70 years old.  She lives alone in Winnsboro, Louisiana, where she did heavy 

farm labor until she was 50 years old.  She raised nine children.34  She now has arthritis and 

diabetes, and weighs approximately 330 lbs. As a result of her arthritis, she loses her grip on 

items such as a fork, a knife or a hairbrush.35  She must have assistance with grooming, because 

of her inability to grip items and her inability to raise her arms.  Often, she is unable to feed 

herself, and must be spoon fed.36  She is able to walk, but her balance is so poor that she uses a 

wheelchair when outside her house.  Because her house is too small for her to be able to use the 

wheelchair at home, she moves around her house by holding on to furniture or the walls, but she 

is constantly afraid of falling.37  She cannot get in and out of a chair without assistance, and has 

difficulty moving around in bed.  She cannot get on and off the toilet without help, adjust her 

clothing, or clean herself independently when toileting.  She has incontinent episodes daily, and  

needs help bathing and dressing.38 She is unable to prepare meals, do her laundry or attend to 

household chores.39  She must undertake all activities very slowly, because she any exertion 

causes shortness of breath.40 

 E.M.S.’s  LT-PCS hours were reduced from 38 hours a week to 32 hours a week in April 

                                                
33 Id. at ¶¶ 8-11. 
34 Exhibit 5, Declaration of E.M.S., ¶1. 
35 Id. ¶2. 
36 Id., ¶¶ 3, 12.  
37 Id. ¶4. 
38 Id. ¶5. 
39 Id. ¶6. 
40 Id. ¶7. 
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of 2011.41  Her hours have since been temporarily restored to 38, by agreement with Defendants’ 

counsel.  She has not received any notice of the availability of an emergency waiver slot if she 

needs additional hours to remain out of a nursing home.  When she had only 32 hours a week of 

assistance, Ms. S was not receiving the care she needed to remain in her home.  Her worker did 

not have time to prepare her evening meal.42  Even with the 38 hours that she is currently getting, 

she is not being cleaned properly.43  She feels that she is getting weaker, and believes she will 

have to go into a nursing home if she does not get more help soon.44 

3.  Class member C.D. 

 C.D. is 62 years old. She lives alone in Abbeville, Louisiana.45  She has multiple chronic 

medical conditions, including Chronic Obstructive Pulmonary Disease, rheumatoid arthritis, 

congestive heart failure, diabetes, degenerative disk disease, macular degeneration, major 

depression, and panic disorder.46  She needs extensive help in all activities of daily living, 

including toileting, bathing, dressing, ambulating, and eating.47  She cannot propel herself in her 

manual wheelchair, cannot get out of bed by herself without great pain, and often must be fed by 

hand in order to eat or drink.48  It takes her five to six hours a day to perform the basic activities 

of daily living with assistance.49 In addition to this, she must have the assistance of a worker to 

take her to the grocery store and assist her in shopping, and in doing her laundry and 

                                                
41 Id. ¶18. 
42 Id. ¶21. 
43 Id. ¶22 
44 Id. ¶¶23-26. 
45 Exhibit 7, Declaration of C.D., ¶1. 
46 Id. ¶2. 
47 Id. ¶5. 
48 Id. ¶¶6,7. 
49 Id. ¶¶8-13. 
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housework.50 

 Ms. C.D. was awarded 32.5 hours a week of LT-PCS in 2009.  After her annual 

assessment in December 2010 incorrectly scored her as independent in toileting, transferring, and 

eating, her services were terminated completely.51  She appealed the termination.  Rather than 

find in her favor, the Administrative Law Judge told her to reapply for services, which she did.  

Her June 2011 assessment correctly showed that she needs extensive assistance in the areas of 

toileting, transferring, eating, bathing, dressing, locomotion, and personal hygiene.  Her services 

were reinstated at a level of 30 hours a week in July of 2011.52   

 Her current level of services is inadequate.  She often goes to bed and stays there, as soon 

as her worker leaves. She frequently does not have enough assistance to bathe and have three 

meals a day, and feels like a prisoner in her bed.53   

 Lecy Broussard, a Board-certified Psychiatric and Mental Health Nurse practitioner, has 

been treating C.D. for approximately the last five years for Major Depression and Panic 

Disorder.54  She states in her declaration that when C.D. is required to provide care for herself, 

she experiences greater pain and becomes more depressed.55  With services at their current level 

of 30 hours a week, Ms. Broussard notes that C.D. is not eating properly (because she does not 

get all her meals), is limiting her intake of liquids (because she does not have help to go to the 

toilet) and must perform many self-care activities that cause her pain and exacerbate her 

depression.  She also relies on her 13-year-old grandson for care, which causes her undue 

                                                
50 Id. ¶¶14-17. 
51 Id. ¶18. 
52 Id. ¶¶18-20, 23. 
53 Id. ¶¶23-24. 
54 Exhibit 8, Declaration of Lecy Broussard, A.P.R.N, ¶¶1-3. 
55 Id. ¶4. 
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emotional stress.56   

 Ms. Broussard states in her declaration that she does not believe that the current amount 

of services that C.D. receives is enough to keep her out of a nursing home.  She states that it is 

her opinion that, without additional assistance, C.D. ‘s mental and physical health will continue 

to deteriorate and that she will be forced to go into a nursing home. She recommends that she 

receive ten to twelve hours per day for optimal emotional and physical functioning.57 

 C.D. did not appeal the level of services she was given in June of 2011.  She did not think 

that her needs would be considered, and at any rate the amount of services she could receive on 

appeal, 32 hours a week, would still be inadequate.58  She was not told that there was a 

possibility that she could qualify for an emergency waiver slot if she appealed and received 32 

hours a week.  She does not think she can continue living on her own with only 30 hours a week 

of care, and is considering going into a nursing home.59 

B. Class members approved for 32 hours a week, who will require eventual 

institutionalization if they do not receive more hours: 

 

1.  Class member I.M.L. 

 I.M.L. is 81 years old and has been receiving LT-PCS since 2007.60  She is currently 

approved to receive 39 hours of LT-PCS a week.61 Following her annual reassessment in July, 

2011, she received a notice informing her that she had been approved to receive 32 hours a week 

of services, beginning August, 2011. The notice did not inform her that she could apply for an 

emergency EDA waiver slot if the 32 hours of service were insufficient to prevent her from 

                                                
56 Id. ¶¶8-10. 
57 Id. ¶¶11-12. 
58 Exhibit 7, Declaration of C.D., ¶¶25, 27. 
59 Id. ¶31. 
60 Exhibit 9, Declaration of I.M.L. ¶¶1, 12. 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 19 of 166



 

 
17 

having to enter a nursing home for care. 62    

 Having worked in various occupations, including as a cook, nurse’s aide, and a janitor 

until she was 76 years old, and having raised nine children, I.M.L. now relies on Social Security, 

Medicaid, and Medicare.63  She has been diagnosed with diabetes, kidney disease, arthritis, gout, 

and Parkinson’s Disease.64  She lives alone in New Orleans, where she has lived all her life, and 

still participates in her church and sees neighbors and friends.65  Her disabilities now leave her 

dependent on her LT-PCS worker for all of her activities of daily living. She cannot pick up a 

glass to drink, hold a fork or spoon to feed herself, adjust her clothing or clean herself after 

toileting, get up from a chair or bed without great effort and pain, or bathe without assistance.  

She relies on her worker for meal preparation, housekeeping, and shopping.66  Her worker puts 

her to bed when she leaves at 2:00 or 3:00 in the afternoon, and because of her disabilities, she 

often remains in bed until the worker returns the following day at 9:00 a.m.67  If her LT-PCS 

hours are reduced below their current level, she very much fears that she will have to go into a 

nursing home for care.68 

 Scharmaine Baker is an Advanced Practice Registered Nurse with a doctorate in nursing. 

She is a Board-certified Family Nurse Practitioner who specializes in making home visits to care 

                                                                                                                                                       
61 Id. ¶15. 
62 Id. ¶16.  Since she signed her declaration in support of this motion, I.M.L. has been offered an 

emergency EDA waiver slot.  See Exhibit 1, Abadie Decl., ¶10.  However, many class members in her 

situation have experienced such reductions without having been offered an EDA slot. 
63 Id. ¶¶3, 24, 26. 
64 Id. ¶6 ,7. 
65 Id., ¶¶1, 22-23. 
66 Id. ¶¶4, 5, 9-11, 18-20. 
67 Id. ¶21. 
68 Id. ¶28. 
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for people with disabilities in New Orleans.  She visits approximately 500 patients currently. 69   

She has been treating I.M.L. for approximately seven years.  She visits her once a month to 

monitor her medications, prescribe home care therapies, and monitor her overall health with the 

goal of keeping her out of the hospital.70  She states in her declaration that persons with the 

degree of disability that I.M.L. has generally require at least six hours a day of personal care and 

housekeeping assistance to avoid deterioration.71  She testifies that I.M.L.’s health will 

deteriorate due to the consequences of having to spend too much time in bed, missing meals, and 

having to use her bedside commode.  She states that it is likely that I.M.L. will have to seek care 

in a nursing home if she does not have an adequate home care.72 

2.  Class member V.U.S. 

 V.U.S. is 36 years old and has quadriplegia, as a result of injuries she received when she 

was 25 years old and in medical school.  She has obtained a Masters in Public Health from 

Tulane University since her injury, and until recently was working as a Clinical Research 

Coordinator at the Oschsner Foundation in New Orleans.73  Currently, she is looking for full-

time work and is working part-time for a medical laser company.74  She lives alone in New 

Orleans, but enjoys an active  life in the community, socializing in her home and her friends’ 

homes, going to movies and out to dinner, and attending local festivals.75    

 Because of her disabilities, V.U.S. must have assistance for all of her personal care 

activities.  She currently receives 39.5 hours a week of LT-PCS, though she at one time received 

                                                
69 Exhbit 10, Declaration of Scharmaine Baker, D.N.P.,¶¶1-2. 
70 Id. ¶3. 
71 Id. ¶¶4-8. 
72 Id. ¶¶9-10. 
73 Exhibit 11, Declaration of V.U.S., ¶¶7, 9. 
74 Id. ¶8. 
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56 hours a week.76 As she states in her declaration, her morning care activities, which include 

emptying her catheter bag, transferring via Hoyer lift from bed into a shower chair and back, 

bathing, grooming, assisting with a bowel movement, dressing, diapering on occasion, preparing 

breakfast, making lunch, and doing dishes, take three to four hours a day. V.U.S. is able to care 

for herself during the day, especially when she is working and co-workers can assist her.  Her 

worker returns in the evening.  The personal care worker’s evening chores, including preparing 

dinner, doing the dishes, doing housework and laundry, then putting V.U.S. to bed, take 

approximately three hours.  In addition, the worker must assist V.U.S. with shopping and 

errands, which takes her two to three hours a week.77  

 V.U.S. was notified in July of 2011 that her hours of LT-PCS will be reduced to 32 per 

week.  The notice she received did not provide any information on how she could obtain an 

emergency waiver slot if she cannot make it on 32 hours a week.  She cannot.  Her worker 

simply cannot provide her with the care she needs in 32 hours a week. Because of the likelihood 

that she will miss meals, have to remain in bed or in her wheelchair for extended periods, and 

will find it hard to maintain hygiene and grooming. She anticipates that she will have to move 

into a nursing home if she has to face such a drastic cutback in hours.78  

 Dr. Cherie Drez is a Board-certified internist in New Orleans who has treated V.U.S. for 

four years.79  Her practice includes many people with spinal cord injuries, and she is familiar 

                                                                                                                                                       
75 Id. ¶¶1, 15. 
76 Id. ¶13 
77 Id. ¶¶3, 5-6. 
78 Id. ¶¶16-19.  Since she signed her declaration, V.U.S. has been informed that she will be offered an 

EDA waiver slot. See Exhibit 1, Abadie Decl., ¶10.  However, many other class members in similar 
situations have not had their services extended nor been offered emergency waiver slots, as Ms. S. has 

due to her participation in this action. 
79 Exhibit 12, Declaration of Cherie Drez, M.D., ¶¶1, 3-5. 
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with their home care needs.80  She states in her declaration that she believes V.U.S.’s health and 

safety would be improved if she were to receive 42-45 hours of care a week.81  An adequate 

amount of personal care is needed in order to insure that V.U.S.  receives adequate hydration and 

nutrition, that her catheter bag is emptied timely, and that she does not have to remain in her 

wheelchair for excessive lengths of time, which can cause skin breakdown.82  Dr. Drez also 

states that it is her professional opinion that a reduction in home care hours from the present 39.5 

to 32 hours will put V.U.S.’s health in jeopardy.83 She will be at risk of increased urinary tract 

infections, skin breakdowns and autonomic dysreflexia, a life-threatening condition.84 Dr. Drez 

states that she believes that if V.U.S. were only provided with 32 hours of home care a week, her 

health would deteriorate and she would eventually be hospitalized and from there be forced into 

an nursing home.85 

3.  Class member S.M. 

 S.M. is 45 years old, the survivor of a spinal cord injury in a diving accident at age 14 

and a massive stroke in 2007.86  Since her stroke, she has become morbidly obese, and weighs 

close to 400 pounds.87  She is fully incapacitated. The extent of her ability to care for herself is 

her ability to drink from a cup is placed in front of her so that she can put her left thumb through 

the handle. 88  She cannot move herself in bed.89  She has a suprapubic urinary catheter, but is 

                                                
80 Id. ¶4. 
81 Id. ¶11. 
82 Id. ¶¶8-11. 
83 Id.¶12. 
84 Id. ¶¶8. 13. 
85 Id. ¶13. 
86 Exhibit 13, Declaration of S.M., ¶¶1-5. 
87 Id. ¶16. 
88 Id. ¶6. 
89 Id. ¶8. 
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incontinent of bowel and must be cleaned and changed in bed.90  She must be given bed baths 

and needs total assistance with personal hygiene.91  She must be transferred to or from bed to a 

wheelchair.  It takes two people to move her in a Hoyer lift, and she must be taken to medical 

appointments in an ambulance.92  She eats and takes medicine via a feeding tube.93 She is prone 

to seizures and has aphasia as a result of the stroke.  She must be frequently repositioned.94 

 S.M. lives with her 17-year-old daughter, who attends high school and has a full-time job 

as an aide in a nursing home.95  Ms. M’s sister is her paid personal care worker, and also 

provides some unpaid care, but she is seeking a better-paying job and may be less available in 

the future.96 

 When S.M. was first assessed and awarded LT-PCS, prior to March 2009, DHH 

determined that she needed 52 hours of LT-PCS a week to carry out her activities of daily living, 

housekeeping tasks, shopping, and accompanying to medical appointments. When she was 

assessed after March 2009 (when the 42-hour cap went into effect), her hours were reduced to 38 

per week.97  She is scheduled to be assessed in August, and if the 32 hour maximum were to be 

applied, she would only be able to get 32 hours a week.  She will not be able to remain in her 

home with only 32 hours a week of help, because her family will not be able to provide the 

supplemental care she needs.98  She desperately wants to remain at home with her daughter, who 

                                                
90 Id. ¶¶9-10. 
91 Id. ¶12. 
92 Id. ¶¶11,16. 
93 Id. ¶13. 
94 Id. ¶¶14-15. 
95 Id. ¶¶18-19. 
96 Id. ¶24. 
97 Id. ¶7. 
98 Id. ¶28. 
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is still young and still needs her mother, but knows that she will deteriorate and have to go into a 

nursing home for care if her hours are further reduced.99 

 Daniel Renois, a Board-certified Family Practice physician has been treating S.M. for 

approximately three years.100  His declaration confirms her disabilities and her need for total 

assistance in areas personal care, including transfering, bathing, dressing, personal hygiene,  

emptying her urinary catheter bag whenever needed, recognizing seizure activity, repositioning 

her, performing housework and shopping.101  He states that she needs at least the 38 hours of 

personal care services that she receives now to remain safely in her home.  If her services were to 

be reduced,  he is concerned that she would not get meals timely, would not be changed after 

accidents, and that her catheter bag would not be emptied timely, potentially leading to a rapid 

deterioration in her health.102 

4.  Class member E.B. 

 E.B. is twenty-five years old.  On July 10, 2008, he was in a car accident and incurred a 

traumatic brain injury.  He was in a coma for 22 days.  After the accident he was in Our Lady of 

the Lake Hospital until September 9, 2008, when he was moved to Touro Rehabilitation Center 

in New Orleans, Louisiana.  He was discharged to his mother’s home in December of 2008.103 

 His injury has left him with little functional use of his arms and legs. 104 He is fed, and 

receives medications, through a PEG tube.105  He has a seizure disorder as a result of the 

                                                
99 Id. ¶30. 
100 Exhibit 14, Declaration of Daniel Renois, M.D., ¶¶1-2. 
101 Id. ¶¶2-7. 
102 Id. ¶¶10-12. 
103 Exhibit 15, Declaration of L.M., ¶4 
104 Id. ¶¶7-8. 
105 Id. ¶12. 
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traumatic brain injury.106  He is incontinent of bowel and bladder and uses adult diapers.107 He 

cannot transfer from a sitting to a standing position or from a standing to a sitting position 

without assistance, and cannot stand up straight for more than a couple of steps. He is not able to 

use a walker because of his inability to use his hands and arms.  He cannot propel himself in a 

wheechair.108 

 Based on E.B.’s inability to functionally use his hands, arms or legs, he needs full help 

dressing and undressing, as well as bathing.109  His doctor has recommended that he be bathed in 

the tub daily because of his use of diapers and because of his PEG tube.  The area where the 

catheter is inserted into the stomach must be cleaned thoroughly on a daily basis.110 

 E.B.’s traumatic brain injury also left him with poor judgment, impaired short and long 

term memory, and problems with expressive and receptive speech.111 

 He had surgery on his right arm in June of 2011 to enable him to bend his arm.  He had to 

have an additional surgery to repair some damage on August 2, 2011.   His surgeon has 

prescribed use of a Continuous Passive Motion (“CPM”) machine every day.  The machine 

mechanically bends his arm and straightens it out.  His arm is supposed to be in the machine for 

six hours, then he takes a two-hour break, and is then he is back on the machine for another six 

hours.  He needs assistance to be strapped into the machine. He must be assisted into and out of 

the CPM machine and must be reminded to continue to use it. 112 

                                                
106 Id. ¶17. 
107 Id. ¶11. 
108 Id. ¶¶10, 13. 
109 Id. ¶¶10, 11. 
110 Id. ¶11; Exhibit 16, Declaration of Vasanthi Vinayagam, M.D. ¶8. 
111 Id. ¶9. 
112 Id. ¶12. 
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 E.B.’s seizures are only partially controlled with medication.  It is important for someone 

to be with him to be able to recognize when he is having a seizure, ensuring that he is safe, and 

report the seizure to me so that his medication can be adjusted if needed.113  

 He receives physical therapy, occupational therapy, and speech therapy three times a 

week to assist him in rehabilitating from his injuries.  He must be accompanied to these 

appointments, which takes his personal care worker approximately 18.5 hours a week.114 

 E.B. lives with his mother, who works full time as a sewer inspector with the City of 

Baton Rouge.  Her job, and commuting back and forth to work, cause her to have to be absent 

from the home for 11 to 12 hours a day on weekdays, and ten hours a day every other weekend. 

She needs to work to support herself and E.B.115 

 E.B.’s hours of LT-PCS were reduced from 42 to 32 per week in June of 2011.116  This 

has caused his personal care worker not to be able to finish her work for him each day. For 

example, she sometimes does not have time to bathe him as his doctor recommends.117  His 

mother has had to miss a great deal of work, and is worried about running out of leave.118  

 E.B.’s doctor, Vasanthi Vinayagam, a family practitioner in Baton Rouge, confirms his 

needs for services to change and clean him after incontinence episodes, transfer, ambulate, dress, 

bathe, clean his PEG tube site, perform household chores, assist with his Continuous Passive 

                                                
113 Id. ¶113. 
114 Id. ¶14; Exhibit 15, Declaration of L.M. ¶15. 
115 Id. ¶¶2-3. 
116 Id. ¶¶19-20. His services have not been restored to the 42-hour level.  However, due to Plaintiffs’ 

counsel’s request through Defendants’ counsel, he has been assessed for an emergency EDA slot. See 

Exhibit 1, Abadie Decl. ¶10. Many class members in his position have not been assessed for an 
emergency EDA slot.  He has not received a decision as to whether he will receive an EDA waiver offer.  
117 Id. ¶16. 
118 Id. ¶3. 
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Motion machine, and accompany him to medical appointments.119  In addition, she confirms his 

need for someone to be with him at all times to monitor seizure activity.  She is of the opinion 

that E.B. needs more than his current 32 hours of personal care services a week to ensure that he 

does not deteriorate.120   

5.  Named Plaintiff Elizabeth Foster 

 Named Plaintiff Elizabeth Foster is 84 years old and has a history of strokes, arthritis, and 

cognitive impairment.121  She lives alone in New Orleans, Louisiana, next door to her daughter, 

Donna Zeno.122 Due to Ms. Foster’s medical conditions, she has no ability to perform her own 

personal care.123  Ms. Foster cannot use her left arm.124  She cannot stand or put any weight on 

her legs.  She is unable to reposition her body in bed.125 

 Ms. Foster requires total assistance with transferring, toileting, bathing, personal hygiene 

tasks, and dressing.  She often needs to be fed by hand, as she sometimes cannot feed herself 

with a spoon. 126 

 Ms. Foster. is incontinent of bowel and bladder and needs to be promptly cleaned and 

changed after her frequent incontinent episodes, to make sure that she does not develop pressure 

sores or other health problems. 127  

 She cannot do her own shopping, use a telephone, prepare a meal or perform any 

housekeeping chores, including laundry.128 She receives 39 hours a week of LT-PCS.  In 

                                                
119 Exhibit 16, Declaration of Vasanthi Vinayagam, M.D., ¶¶1-12, 14. 
120 Id. ¶13. 
121 Exhibit 17, Declaration of Donna Zeno, ¶¶1, 7. 
122 Id. ¶2. 
123 Id. ¶¶7-9. 
124 Id. ¶10. 
125 Id. ¶11. 
126 Id. ¶9. 
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addition, she receives services from 8:00 a.m. to 3:00 p.m., five days a week, at an Adult Day 

Health Care Center.129  

 Ms.Foster’s LT-PCS worker takes care of Ms. Foster. at home in the morning prior to 

going to the ADHC, in the evenings after she returns home from the ADHC, and on weekends, 

as well as accompanying her to medical appointments and grocery shopping for her. 130  

Ms. Foster’s daughter, Elizabeth Zeno, lives next door to her mother and sees her daily. 

However, due to her own disabilities, Ms. Zeno cannot assist her mother with her activities of 

daily living, and cannot dependably assist with her with her household needs, including meal 

preparation.131 

 Ms. Foster’s treating physician, Lisa Richards, is an internist in New Orleans.132 She has 

been treating Ms.Foster for more than nine years.  She states in her declaration that Ms. Foster’s 

overall medical condition is not expected to improve; on the contrary, her dementia is gradually 

progressing, which will lead to a greater and greater need for assistance.  The fact that she suffers 

from a combination of these diseases increases her need for assistance.133  Dr. Richards affirms 

Ms. Foster’s need for total care in transferring, toileting, bathing, personal hygiene tasks, 

dressing, feeding, preparing meals, and household chores, such as housekeeping and laundry.134 

 Dr. Richards states in her declaration that reducing Ms. Foster’s current in-home personal 

care services would jeopardize her health care.  She states that, in her opinion, if Ms. Foster’s 

                                                                                                                                                       
127 Id. ¶13. 
128 Id. ¶14. 
129 Id. ¶¶15-16. 
130 Id. ¶16. 
131 Id. ¶¶2, 20-21. 
132 Exhibit 18, Declaration of Lisa Richards, M.D., ¶1. 
133 Id. ¶3. 
134 Id. ¶¶4-6. 
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hours of LT-PCS were to be reduced to 32 per week, she would deteriorate physically and 

cognitively, and would require institutionalization in a nursing facility.135  

 Ms. Foster. does not want to go into a nursing home.  She enjoys attending Kingsley 

House Adult Day Health Care Center Mondays through Fridays.136 Ms. Foster also enjoys to 

church.137  If she were to be institutionalized in a nursing home, her mental and physical 

condition would deteriorate rapidly and unnecessarily.138 

V.  Standard for Preliminary Injunctive Relief 

 A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on 

the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the 

balance of equities tips in his favor, and that an injunction is in the public interest. Winter v. 

Natural Res. Def. Council, Inc.139 Despite this deferential standard, “a decision grounded in 

erroneous legal principles is reviewed de novo.” Byrum v. Landreth;140 Bluefield Water Ass’n v. 

City of Starkville.141 

 The grant or denial of a preliminary injunction is almost always based on an abbreviated 

set of facts, requiring a delicate balancing of the probability of ultimate success at final hearing 

with the consequences of immediate irreparable injury that could flow from the denial of 

preliminary relief. Enter. Int’l, Inc. v. Corporacion Estatal Petrolera Ecuadoriana;142 see also 

                                                
135 Id. ¶¶8-12. 
136 Exhibit 17, Declaration of Donna Zeno, ¶18. 
137 Id. ¶5. 
138 Id. ¶25; Exhibit 18, Declaration of Lisa Richards, M.D., ¶13. Since Ms. Zeno signed her declaration, 
Ms. Foster has been told she will be assessed for an emergency EDA slot, but she does not know if she 

will be offered a slot.  Exhibit 1, Abadie Decl. ¶10. 
139 555 U.S. 7, 20 (2008). 
140 566 F.3d 442, 445 (5th Cir. 2009). 
141 577 F.3d 250, 252-53 (5th Cir. 2009) 
142 762 F.2d 464, 472 (5th Cir. 1985);  
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Univ. of Tex. v. Camenisch143 (a preliminary injunction is customarily granted on the basis of 

procedures that are less formal and evidence that is less complete than in a trial on the merits. A 

party thus is not required to prove his case in full at a preliminary-injunction hearing).  

 In the instant case, the class raises a very strong likelihood of ultimate success on the 

merits under the Americans with Disabilities Act (“ADA”),144 the Rehabilitation Act of 1973 

(“Section 504"),145 and their implementing regulations. This Court has already found, in 

connection with Defendants’ Motion for Summary Judgment, that the State’s system violates the 

ADA by requiring a greater risk of institutionalization for people who require more than 32 

hours a week of assistance.  The State has, in response, taken steps that will allow a small 

number of class members to avoid this risk.  However, because the Defendants’ new rule setting 

aside only 100 emergency EDA waiver slots and is so limited both in size and in its applicable 

criteria, it will not prevent irreparable injury to numerous class members. Both the balance of 

hardships and public interest weigh significantly in favor of the class. Accordingly, Plaintiffs are 

entitled to a preliminary injunction requiring Defendants to either:   

 (a) Continue the services of class members whose services have not yet been reduced to 

the 32-hour maximum at their current level, and to provide a mechanism for class members 

whose services have already been reduced to obtain services in excess of the 32-hour cap; or, in 

the alternative, 

 (b)  Expand the operation of the new rule making EDA waiver opportunities available 

persons subjected to Defendants’ cuts, in order to prevent irreparable harm to class pending trial 

on the merits in this action, and to ensure that the process effectively and expeditiously provides 

                                                
143 451 U.S. 390, 395 (1981). 
144 42 U.S.C. §§ 12101-12213. 
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these waiver services. 

 To be effective, such expansion would have to include: 

(a) Granting emergency waiver slots to individuals who need more than 32 hours a week 

of LT-PCS to avoid a decline in health, safety, or welfare that will lead to the 

individual’s eventual, though perhaps not immediate, placement in an institution; 

(b) For those class members who apply for emergency waiver slots whose services have 

not yet been reduced, maintaining services at their current level until Defendants have 

acted on their applications;  

(c) For class members whose services have already been reduced, who apply for 

emergency waiver slots, restoring services to their previous level until Defendants 

have acted on their applications; 

(d) Notifying persons who have been approved for less than 32 hours a week of LT-PCS 

of the availability of emergency waiver slots and afford them an opportunity to apply 

for them; and 

(e) If the person is found to be in need of an emergency waiver slot, maintaining their 

LT-PCS hours at the level that they had prior to the application of the September 5, 

2010 rule until they begin to receive EDA waiver services. 

VI.  The Americans with Disabilities Act and Section 504 of the Rehabilitation Act require 

Defendants to take all reasonable steps to avoid placing individuals at risk of 

institutionalization. 

 

 The parties and the United States Department of Justice have submitted extensive briefs 

in this case on the requirements of the ADA and Section 504.  This Court correctly held that “a 

State’s program violates the ADA if it creates the risk of segregation; neither present nor 

                                                                                                                                                       
145 29 U.S.C. § 794a. 
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inevitable segregation is required.”146  This holding has received additional support recently in a 

technical assistance guide promulgated by the Unites States Department of Justice to assist state 

and local governments to comply with the ADA.147 In that guide, the agency that Congress 

tasked with the responsibility of promulgating regulations to implement the ADA148 has 

interpreted the Act and regulations to apply to persons, like the class members in this case, who 

are at risk of institutionalization.  The technical assistance guide states:   

A plaintiff could show sufficient risk of institutionalization to make out an Olmstead 
violation if a public entity’s failure to provide community services or its cut to such 
services will likely cause a decline in health, safety, or welfare that would lead to the 
individual’s eventual placement in an institution. (emphasis supplied). 
 

 According to the Justice Department, public entities have a duty to take all reasonable 

steps to avoid placing individuals at risk of institutionalization “where budget cuts require the 

elimination or reduction of community services specifically designed for individuals who would 

be institutionalized without such services.”  In such cases,  

Public entities may be required to make exceptions to the service reductions or to provide 
alternative services to individuals who would be forced into institutions as a result of the 
cuts  If providing alternative services, public entities must ensure that those services are 
actually available and that individuals can actually secure them to avoid 
institutionalization. (emphasis supplied). 
 

 Thus, the court in Brantley v. Maxwell-Jolly149 stated: “..[T]o the extent that Defendants 

are claiming that alternative services satisfy their obligations under the integration mandate, 

                                                
146 Order on Defendants’ Motion for Summary Judgment (Rec. Doc. No. 54) at 6 (citing Fisher v. 
Oklahoma, 335 F.3d 1175, 1181 (10th Cir. 2003); Brantley v. Maxwell-Jolly, 656 F. Supp. 2d 1161, 1164 

(N.D. Cal. 2009); M.A.C. v. Betit, 284 F. Supp. 2d 1298, 1309 (D. Utah 2003); Makin v. Hawaii, 114 F. 
Supp. 2d 1017, 1034 (D. Haw. 1999)). 
147 http://www.ada.gov/olmstead/q&a_olmstead.htm.  
148 42 U.S.C. §12134(a). In Frame v. City of Arlington, __F.3d __, 2011 WL 4089778 (5th Cir., Sept. 15, 
2011, en banc) the Court noted at *4 that the views of the Department of Justice on the construction of the 

ADA “warrant respect,” and may be entitled to more deference.  
149 656 F. Supp. 2d 1161, 1174 (N.D. Cal. 2009), appeal docketed, No. 11-71801 (9th Cir. Jun. 27, 2011). 
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Defendants certainly bear the burden of ensuring more than a “theoretical” availability of such 

services.” And in V.L. v. Wagner,150 the court enjoined change in eligibility standards that would 

reduce or terminate in-home personal care services, creating a risk of institutionalization for 

people with disabilities, where the record demonstrated that alternative services would not be 

available for a large portion of class members who face a risk of institutionalization. 

VII.  Plaintiffs need not demonstrate that they will be immediately institutionalized if 

adequate LT-PCS is not available. 

 

The elimination of services that have enabled Plaintiffs to remain in the community 

violates the ADA, regardless of whether it causes them to enter an institution immediately, or 

whether it causes them to decline in health over time and eventually enter an institution to seek 

necessary care. In Fisher,151 the Seventh Circuit found that Oklahoma’s policy of limiting 

prescriptions for persons living in the community, but not for persons living in nursing homes, 

violated the ADA’s integration mandate, though there was no allegation that any of the plaintiffs 

would be immediately institutionalized because of the limit. Rather, the evidence showed that 

many of the plaintiffs would remain in their homes “until their health ha[d] deteriorated” and 

would “eventually end up in a nursing home.”152   

In Hiltibran v. Levy,153 the court held that Missouri violated the integration mandate of 

the ADA when it refused to provide incontinence briefs under its Medicaid state plan to adults 

residing in the community. The court held that despite the plaintiffs’ ability thus far to pay for 

the briefs themselves to avoid institutional placement, the plaintiffs were nonetheless likely at 

                                                
150 669 F. Supp. 2d. 1106, 1120 (N.D. Cal. 2009). 
151 335 F.3d 1175, 1185 (10th Cir. 2003). 
152 Id. (emphasis added). 
153 ___ F. Supp. 2d ___, 2011 WL 2534332 (W.D. Mo. June 24, 2011). 
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risk of institutionalization because the cost of the briefs strained the plaintiffs’ already precarious 

financial situations, and caused them to go to great lengths to avoid institutionalization.154  

In Brantley v. Maxwell-Jolly, the court granted a preliminary injunction against cuts in 

Adult Day Health services, explicitly rejecting the defendants’ assertion that “in order to state a 

Title II violation, Plaintiffs must show that the [State’s reduction in community-based services] 

leaves ‘no choice’ other than to be institutionalized . . .” The court held, instead, as has this 

Court, that “the risk of institutionalization is sufficient.”155  See also V.L., supra,156 (concluding 

that plaintiffs may establish a violation of the integration mandate by showing that the denial of 

services could lead to an eventual “decline in health” that puts them at “risk [of] being placed in 

a nursing home.”).  

Similarly, in Cruz v. Dudek,157 the district court found that although the plaintiffs resided 

in the community for multiple years without the services they sought, they were likely at risk of 

institutionalization due to the lack of sufficient community services.  

VIII.  Plaintiffs’ requested modifications are reasonable. 

 

 It is well-established that the ADA and Section 504 both require Defendants to make 

reasonable modifications and accommodations to their policies, practices, and procedures when 

necessary to avoid discrimination.158 In a reasonable accommodation and modification claim, it 

is the plaintiff’s obligation to articulate a modification that “seems reasonable on its face.” US 

                                                
154 Id. at *3, *7. 
155 656 F. Supp. 2d at 1170. (quotation marks omitted). 
156 669 F. Supp. 2d at 1120. 
157 2010 WL 4284955, at *3-7, 13 (S.D. Fla. 2010 Oct. 12, 2010). 
158 42 U.S.C. § 12132; 28 C.F.R. § 35.130(b)(7). 
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Airways, Inc. v. Barnett;159 see also Johnson v. Gambrinus Co./Spoetzl Brewery160 (plaintiff 

meets his burden of proof “by introducing evidence that the requested modification is reasonable 

in the general sense, that is, reasonable in the run of cases”); Skerski v. Time Warner Cable 

Co.161 (“plaintiff bears only the burden of identifying an accommodation, the costs of which…do 

not clearly exceed its benefits,” i.e., that is not “clearly ineffective or outlandishly costly”). If the 

plaintiff articulates a reasonable modification, then the burden shifts to the defendant to prove 

that the proposed modification would impose an undue burden on its resources or a fundamental 

alteration of its program. Olmstead v. L.C.;162 Frederick L. v. Dep’t of Pub. Welfare.163  

 The reasonableness of a particular accommodation “depends on the individual 

circumstances of each case” and “requires a fact-specific, individualized analysis of the disabled 

individual’s circumstances and accommodations that might allow him to meet the program’s 

standards.” Wong v. Regents of the Univ. of Cal.164  

 The modifications that Plaintiffs request in the instant action are the minimum necessary 

to insure that class members are able to safely remain in their homes and communities.  There 

must be exceptions to the blanket policy of capping LT-PCS hours at 32 per week that will 

enable class members to have an adequate amount of services.  Defendants have taken steps 

toward recognizing and providing for this in the July 2011 Emergency Rule.  However, the 

emergency waiver slots offered as alternative services in Defendants’ July 2011 Emergency Rule 

                                                
159 535 U.S. 391, 401 (2002). 
160 116 F.3d 1052, 1059 (5th Cir. 1997) 
161 257 F.3d 273, 284 (3d Cir. 2001) 
162 527 U.S. 581, 603 (1999) 
163 364 F.3d 487, 492 n.4 (3d Cir. 2004). 
164 192 F.3d 807, 818 (9th Cir. 1999).  
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must not simply be theoretically available.  Defendants must insure that they are “actually 

available and that individuals can secure them to avoid institutionalization,” for whoever requires 

these services. 

 First, given the fragility and extreme needs of persons who receive LT-PCS, and the large 

number of individuals whose services have been reduced, it is doubtful that 100 EDA slots will 

be adequate to meet the needs of all individuals placed at risk by the reductions.  Second, 

alternative services will only prevent the risk of deterioration and institutionalization if they are 

made available at a meaningful time—before the cuts that threaten to force class members into 

nursing homes, or threaten their health and safety, actually occur—or as soon as possible 

thereafter.  Requiring class members whose services have been reduced to less than 32 hours, but 

who need more than 32 hours of services to avoid deterioration and institutionalization, to go 

through a lengthy administrative appeal process before even being able to apply for alternative 

services, unreasonably limits the availability of the relief.  As set forth above in part VI, supra, 

the standard for awarding an emergency EDA slot must be a showing that a class member will 

experience a deterioration in health or safety that will require eventual instituitionalization, rather 

than immediate admission to a nursing facility. And there must be adequate provision for 

maintaining services until the emergency waiver services actually become available. 

IX. Irreparable Injury 

In demonstrating the likelihood of irreparable harm, the moving party need only 

“establish that at the time of the injunction it was under a substantial [] threat of harm which 

cannot be undone [] through monetary remedies,” Spiegel v. City of Houston.165   

 It is well established that the loss of Medicaid benefits constitutes irreparable harm.166 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 37 of 166



 

 
35 

Indeed, "[t]he nature of [the] claim - a claim against the state for medical services - makes it 

impossible to say that any remedy at law could compensate" plaintiffs. McMillan v. 

McCrimon167; see also Indep. Living Ctr. of S. Cal., Inc. v. Maxwell-Jolly168 (showing that 

Medicaid recipients would be denied needed medical care constituted irreparable harm); Me. 

Ass'n of Interdependent Neighborhoods v. Petit169 (court found that absent the requested 

injunction plaintiff would be forced to leave her family and enter a nursing home, irreparably 

injuring her physical and mental health); accord, Kai v. Ross170 (denial of Medicaid benefits 

constitutes a "danger to plaintiffs' health, and perhaps even their lives"); Mass. Ass'n of Older 

Ams. v. Sharp171 (termination of benefits that causes individuals to forgo medical care is clearly 

irreparable harm); Beltran v. Meyers172 (irreparable injury is shown when enforcement of a 

Medicaid rule "may deny [plaintiffs] needed medical care"); Caldwell v. Blum173 (Medicaid 

applicants established harm where they would "absent relief, be exposed to the hardship of being 

denied essential medical benefits"); Edmonds v. Levine174 (denial of medical benefits, and 

resulting loss of medical services, constitutes irreparable harm); Mitson v. Coler175 (potential 

denial of nursing home service constituted irreparable injury since many in class would be 

deprived of essential medical care). 

 In recent cases dealing with cuts to home- and community-based services similar to those 

                                                                                                                                                       
165 636 F.2d 997, 1001 (5th Cir. 1981) (quoting Parks v. Dunlop, 517 F.2d 785, 787 (5th Cir. 1975)). 
166 Mitchell v. Johnston, 701 F.2d 337 (5th Cir. 1983). 
167 807 F. Supp. 475, 479 (C.D. Ill. 1992). 
168 572 F.3d 644, 658 (9th Cir. 2009). 
169 647 F. Supp. 1312, 1315 (D.Me. 1986). 
170 336 F.3d 650, 656 (8th Cir. 2003). 
171 700 F.2d 749, 753 (1st Cir. 1983). 
172 677 F.2d 1317, 1322 (9th Cir. 1982). 
173 621 F.2d 491, 498 (2d Cir. 1980), cert. denied, 452 U.S. 909 (1981). 
174 417 F. Supp. 2d 1323, 1342 (S.D. Fla. 2006). 
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provided to class members in this case, courts have found that reductions in Medicaid services 

that threaten people with disabilities with institutionalization or deterioration in health constitute 

irreparable harm justifying preliminary injunctive relief.  Brantley v. Maxwell-Jolly, supra 

(preliminary injunction entered to prevent reduction of Medicaid Adult Day Health Care services 

from five to three days a week); V.L. v. Wagner, supra (injunction entered to halt change in 

eligibility criteria that would reduce or terminate home- and community-based services to people 

with disabilities); Ball v. Rodgers176 (State’s failure to provide personal care services needed by 

persons with disabilities to participate in everyday life activities, such as bathing, dressing, 

cleaning, and shopping, threatened Plaintiffs with institutionalization and justified injunctive 

relief).  

 If a preliminary injunction is not issued, class members will not be able to continue to 

live at home. Their health will deteriorate, and they will have no option other than to eventually 

enter to a nursing home and suffer all the injuries listed in Olmstead. Such discrimination and 

irreparable injury are unnecessary. The irreparable injury includes more than a violation of civil 

rights under the ADA and Section 504. The irreparable injury is that class members will be 

institutionalized in a setting that demeans them by taking away their independence and dignity. 

X. Balance of Hardships 

 The Court must weigh the harm to class members against possible damage to Defendants. 

While class members are threatened with institutionalization, or with deteriorating health and 

lack of autonomy, Defendant will suffer no harm from providing the preliminary relief Plaintiffs 

are requesting.   

                                                                                                                                                       
175 670 F. Supp. 1568, 1577 (S.D. Fla. 1987). 
176 No. 00-67-TUC-EHC, 2009 WL 1395423 (D. Ariz. Apr. 24, 2009) 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 39 of 166



 

 
37 

 By promulgating the July 2011 Emergency Rule, Defendants have already decided that 

alternative services in the form of emergency waiver slots can be extended to class members to 

allow them to avoid institutionalization.  Plaintiffs are simply seeking to insure that all class 

members have a fair opportunity to demonstrate their need for these services, and to obtain them 

if necessary.  It is not fair that only those class members whose services have been reduced to 

exactly 32 hours, or those who gotten special assistance from the Advocacy Center, should be 

able to request these services. Allowing all class members who are facing deterioration and 

institutionalization to apply for alternative services at a meaningful time and in a meaningful 

manner, and presenting them with an opportunity to demonstrate that they need emergency 

services, will harm no one. 

 On the other hand, hundreds of class members have already suffered service reductions.  

Many, like E.M.S., C.D., and E.B., may be hanging on to their lives in their homes and 

communities by the most slender of threads.  They deserve the opportunity to qualify for 

emergency waiver services, if such services are going to be made available to others. 

 Finally, class members will continue to be at risk of institutionalization unless their 

services are extended at current levels, or restored to previous levels, until emergency waiver 

services actually become available.  This will entail an expense to Defendants, though until the 

number of class members is determined, the size of that expense is unknown.  However, it 

appears that Defendants have already made exceptions to the 32-hour maximum – not only by 

extending the services of the nine class members who are named plaintiffs or who have been 

brought to their attention by Plaintiffs’ counsel, but for a substantial number of others.  As noted 
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above,177 Defendants’ response to Interrogatory No. 2 of Plaintiffs’ First Set of Interrogatories 

indicates that almost 25% of the persons who were receiving more than 32 weekly hours of LT-

PCS on September 5, 2010, who had new plans of care implemented after December 1, 2010, 

were allocated more than 32 hours of LT-PCS, despite the supposed 32-hour maximum.178  

Allowing class members who identify themselves as requiring services to avoid nursing home 

placement to retain, or be restored, services above the 32-hour maximum on a temporary basis, 

will not significantly raise costs to the State.  And, as this Court has pointed out, if these 

individuals do enter nursing facilities as the result of the reductions, the State will incur even 

larger expenses for their care in nursing homes.  

 The harm to class members here clearly outweighs any harm to Defendants. See, e.g., 

Brantley v. Maxwell-Jolly, supra; Edmonds v. Levine179 (harm to plaintiffs of being deprived of 

essential medical services outweighs any harm to state); Ill. Hosp. Ass'n v. Ill. Dep’t of Pub. 

Aid180 ("once a state has voluntarily elected to participate in the Medicaid program . . . [it cannot] 

characterize its duty to comply with the requirements of [the program] as constituting a hardship 

to its citizens"); Kan. Hosp. Ass'n v. Whiteman181 (threatened injuries to plaintiffs outweighed 

any harm to defendant that would result from issuing the temporary restraining order because 

changing Medicaid coverage "significantly alters the status quo to the detriment of the individual 

plaintiffs, while its positive budgetary impact on state coffers is negligible in a relative sense"). 

 The balance of hardships clearly favors class members in this case. Providing the 

requested accommodations falls squarely within the duties imposed upon Defendants by the 

                                                
177 See note 11, supra. 
178 Exhibit 1, Abadie Decl. ¶9. 
179 417 F. Supp. 2d 1323, 1342 (S.D. Fla. 2006) 
180 576 F. Supp. 360, 371 (N.D. Ill. 1983) 
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Medicaid program and the Medicaid personal care option.  Denying the accommodations will 

risk class members’ institutionalization, despite the fact that they have successfully resided in the 

community.  Their medical practitioners have sworn that this will result in less effective health 

and medical care, and will generally jeopardize their health.182  In addition, institutionalization 

threatens the independence, community involvement, relationships, and personal autonomy that 

class members enjoy. 

XI.  The Public Interest 

 A preliminary injunction to provide services to class members to avoid 

institutionalization is not adverse to the public interest. In determining whether the public interest 

will be disserved by the granting of a request for preliminary injunction, courts may look to the 

legislative intent in enacting the statute sought to be enforced. Cost to the government “alone” is 

not a reason to deny a preliminary injunction as being against the public interest. See, e.g., 

Johnson v. U.S. Dept. of Agriculture.183  In that case, in which borrowers challenged government 

foreclosure procedures, the court looked at the legislative purposes of the Housing Act of 1949 

and found that the public interest of providing decent housing would be served by preventing 

premature foreclosures. See also Camacho v. Texas Workforce Com'n184  (Public interest will be 

served by enjoining state rules and allowing Plaintiffs to continue receiving Medicaid assistance-

benefits; State budgetary savings does not justify denial of injunction); Newton-Nations v. 

Rogers185 (Public interest favored a preliminary injunction sought by state Medicaid 

beneficiaries against the enforcement of a rule that required Medicaid beneficiaries to pay 

                                                                                                                                                       
181 835 F. Supp. 1548, 1552-53 (D. Kan. 1993) 
182 See Exhibits 4, 8, 10, 12, and 14. 
183 734 F.2d 774 (11th Cir. 1984). 
184 326 F.Supp.2d 794 (W.D.Tex. 2004). 
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copayments purportedly in excess of amounts authorized under federal law). 

 The public interest also will be served by an order granting a preliminary injunction for 

the class. There is a strong public policy expressed in the ADA and Section 504. Congress found 

that discrimination against people with disabilities is a serious and pervasive social problem, and 

that people with disabilities have been subjected to a history of purposeful unequal treatment and 

relegated to a position of political powerlessness based on characteristics that are beyond the 

control of such individuals and resulting from stereotypical assumptions not truly indicative of 

the individual ability of such persons to participate in and contribute to society.186  

 As the en banc Fifth Circuit recently observed in Frame v. City of Arlington,187 the 

purpose of the ADA’s passage was to provide a clear and comprehensive national mandate “to 

eliminate discrimination against disabled individuals, and to integrate them into the economic 

and social mainstream of American life.”  The Frame court noted that “Title II does not only 

benefit individuals with disabilities.  Congress recognized that isolating disabled individuals 

from the social and economic mainstream imposes tremendous costs on society,” including 

“billions of dollars in unnecessary expenses resulting from dependency and nonproductivity.”188 

Accordingly, it serves the public interest to issue the requested preliminary injunctive relief. 

XII.  Waiving the Bond Requirement 

 Plaintiffs should be exempted from the bond requirement of Fed. R. Civ. P. 65(c). The 

amount of required security is with in the discretion of the trial court, and the court may elect to 

                                                                                                                                                       
185 316 F. Supp. 3d 883 (D. Az. 2004). 
186 42 U.S.C. §12101. 
187 __ F. 3d __, 2011 WL 4089778 at *3, *8 (5th Cir., Sept. 15, 2011, en banc). 
188 Id. *8. 
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require no security at all.189  

 Persons suing individually, or as a class, to obtain access to public benefits, ordinarily are 

not required to post bond for an injunction under Rule 65(c).  See, e.g., Doe v. Perales190 (bond 

not required of nursing home residents prior to injunction precluding changes in Medicaid 

program that have the effect of reducing the amount of exempt resources available to certain 

recipients); Montoya v. Johnston191 (injunction against $50,000 cap on payments under Medicaid 

program for inpatient hospital expenses issued without bond); Bartels v. Biernat192; Bass v. 

Richardson193 ("It is clear. . .that indigents, suing individually or as class plaintiffs, ordinarily 

should not be required to post a bond under Rule 65(c)”), discussed at 11A Charles Alan Wright 

& Arthur R. Miller, Federal Practice and Procedure §2954 (2d ed. 1987).  

 The class seeks injunctive relief to receive services in the community that Defendants 

already provide in nursing homes. The case implicates the public interest, and the balance of 

hardships tips sharply in favor of the Plaintiffs. This Court should not require Plaintiffs to give 

security. 

XIII.  Conclusion 

 For the reasons and on the authority cited above, Plaintiffs respectfully requests that this 

Honorable Court grant preliminary injunctive relief to the class. They have demonstrated a 

substantial likelihood of success on the merits; that they will suffer irreparable injury in the event 

emergency relief is denied; and that the balance of hardships tip in their favor. 

Dated September  27, 2011. 

                                                
189 Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 628 (5th Cir. 1996). 
190 782 F. Supp. 201 (W.D.N.Y. 1991). 
191 654 F. Supp. 511, 514-515 (W.D. Tex. 1987). 
192 405 F. Supp. 1012, 1019 (D. Wis. 1975). 
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      Respectfully submitted,  

      /s/ Nell Hahn     
      Nell Hahn, T.A. 
      LA Bar No. 22406 
      Advocacy Center 
      600 Jefferson St., Suite 812 
      Lafayette, LA 70501 
      (337) 237-7380, ext. 11 
      Facsimile (337) 237-0486 
      nhahn@advocacyla.org 
 
       
      Stephen F. Gold  
      PA Bar No. 09880 
      1709 Benjamin Franklin Parkway 
      Second Floor 
      Philadelphia, PA 19103 
      (215) 627-7100, ext 227 
      Facsimile:  215-627-3183 
      stevegoldada1@gmail.com 
 
      Ken Zeller, D.C. Bar No. 986787 

kzeller@aarp.org 
Bruce Vignery, D.C. Bar No.  297911 
bvignery@aarp.org 
AARP Foundation Litigation 
601 E Street N.W. 
Washington, D.C. 20049 
(202) 434-2138  
Fascimile (202)434-6424 

      

      Counsel for the Plaintiff 

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that on September 27, 2011, a copy of the foregoing was filed 
electronically with the Clerk of Court using the CM/EDF system.  Notice of this filing will be 
sent to all counsel by operation of the court’s electronic filing system. 
 
            /s/ Nell Hahn______________________ 
 

                                                                                                                                                       
193 338 F. Supp. 478, 490 (E.D.N.Y. 1971). 
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THIRD DECLARATION OF JEANNE ABADIE 

Jeanne Abadie subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as 

follows: 

1. I have been employed as the Compliance Specialist in the New Orleans, Louisiana 

office of the Advocacy Center since May of 2002.  

2. I have reviewed the Excel Spreadsheet entitled “Master Spreadsheet—Interrogatory 

No. 2” that was provided to the Advocacy Center on July 11, 2011 in response to 

Interrogatory No. 2 of Plaintiffs’ First Set of Interrogatories.   

3. This spreadsheet included information on individuals who were approved to receive 

more than 32 hours a week of LT-PCS prior to the application of the September 5, 

2010 reduction.   

4. The spreadsheet shows that 1,567 persons who had had more than 32 hours a week of 

LT-PCS on September 5, 2010, had been reduced to 32 or fewer hours a week as of 

June 15, 2011. I obtained this number by totaling the number of people who had a 

number greater than 32 in column X (“Weekly Units on Sept 5, 2010”) and a number 

less than or equal to 32 in column Y (“Weekly Units on June 15, 2011”). 

5. The spreadsheet shows that 1,991 people were receiving more than 32 hours a week 

of services on June 15, 2011. I obtained this number by totaling the number of people 

who had a number greater than 32 in column Y. 

6. The spreadsheet shows that of the 1,567 persons who were receiving more than 32 

hours a week on September 5, 2010, and whose authorized services had been reduced, 

only 312 were approved to receive exactly 32 hours a week of LT-PCS as of June 15, 

2011. I obtained this number by totaling the number of people who had a number 
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greater than 32 in column X and 32 in column Y. 

7. The spreadsheet shows that of the 1,567 persons who were receiving more than 32 

hours a week on September 5, 2010, and whose authorized services had been reduced, 

1,255 were approved to receive less than 32 hours a week of LT-PCS as of June 15, 

2011. I obtained this number by totaling the number of people who had a number 

greater than 32 in column X and a number less than 32 in column Y. 

8. I counted the number of individuals for whom the date in the column Z, headed “PA 

begin for Plans of Care that span June 15, 2011” was after December 1, 2010.  It was 

my understanding that these were individuals who were receiving LT-PCS as of June 

11, 2011, whose plans of care were implemented after December 1, 2010. 

9. The spreadsheet shows that a total of 400 individuals were receiving more than 32 

hours a week of LT-PCS services as of June 15, 2011, under plans of care that were 

implemented after December 1, 2010. I obtained this number by totaling the number 

of people who had a number greater than 32 in column Y and a date after 12/1/10 in 

column Z.  This represents 23% of the all the people whose plans of care were 

approved after 12/1/10 (1,739 people had a date after 12/1/10 in column Z and were 

receiving LT-PCS as of June 15, 2011).  

10. I speak with the named plaintiffs and the class members discussed in Plaintiffs’ 

Motion for Preliminary Injunction periodically. Since their declarations were signed, 

class members I.M.L. and V.U.S. have been offered emergency EDA waiver slots.  

Class member E.B. has been assessed for an emergency EDA waiver slot, since his 

mother, L.M., signed her declaration and named plaintiff Elizabeth Foster has been 

contacted for an appointment for an assessment, since her daughter, Donna Zeno, 
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signed her declaration.  Neither of them have been told whether or not they would be 

offered a slot. 

 

9/27/11      /s/Jeanne Abadie    
Date      Jeanne Abadie 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 49 of 166



Exhibit 2 Declaration of Nell Hahn

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 50 of 166



 1 

IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 
KENNETH ROMAN, et al.   * C.A. No. 3:10-cv-00635-JJB-SCR 

*    
 PLAINTIFFS    *     
      * JUDGE JAMES J. BRADY 
V.      * 
      * 
BRUCE GREENSTEIN, et al.  * MAGISTRATE JUDGE STEPHEN  
      *   C. RIEDLINGER 
 DEFENDANTS   *  
      * CLASS ACTION 
 

DECLARATION OF NELL HAHN IN SUPPORT OF  

MOTION FOR PRELIMINARY INJUNCTION 

 
 NELL HAHN subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, 

as follows: 

 1.   I am one of the attorneys for the Plaintiff class in the above-named and 

numbered cause.  I make this Declaration in support of Plaintiffs’ Motion for Preliminary 

Injunction.  

 2. I sent the letter attached hereto as Attachment A to counsel for Defendants 

on June 29, 2011. 

 3. Defendants’ counsel responded to my letter of June 29 via email, stating 

that a meeting would be the best way of answering the questions it posed. 

 4. Jeanne Abadie and I met with Hugh Eley, Assistant Secretary of the 

Department of Health and Hospitals (“DHH”) for Aging and Adult Services; Rick 

Henley, his deputy; Charles Daspit, counsel for DHH; and Matthew Berns, counsel for 

DHH (by phone) at DHH offices on July 13, 2011 and obtained DHH’s answers to the 

questions in the letter. 

5. At the meeting on July 13, 2011, Mr. Eley indicated that he intends to set 
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aside additional slots if the initial 100 were taken, but there is nothing in the Emergency 

Rule to assure that this will take place. 

 6.  Following that meeting, I sent the email attached hereto as Attachment B 

to Defendants’ counsel, to get more specific information on how the July 2011 

Emergency Rule would be implemented.  I again sought copies of forms, guidelines, fact 

sheets, instructions, and other documents that will be revised as a result of these changes 

and all documents that will be used to implement the changes. 

 7.   Defendants’ response to this inquiry is attached hereto as Attachment C. 

 8. After I learned about the availability of emergency EDA waiver slots 

through the July 2011 Emergency Rule, I requested emergency EDA slots for the named 

plaintiffs and the class members discussed in Plaintiffs’ Motion for Preliminary 

Injunction through Defendants’ counsel. 

 

 9/21/11     /s/ Nell Hahn     
Date      Nell Hahn 
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Voice 337-237-7380 ••  TDD 1-866-935-7348 •  Fax 337-237-0486 •  Toll Free 1-800-822-0210 •  

www.advocacyla.org 
600 Jefferson Street •  Suite 812 •  Lafayette, Louisiana 70501 

The Protection and Advocacy System for Louisiana 
 

 
 
 
 
Via email 
 
      June 29, 2011 

 
Kimberly L. Humbles 
Louisiana Department of Health & Hospitals 
628 N. 4th St.  
Baton Rouge, LA 70802 
 
Caroline M. Brown  

Matthew Berns 

COVINGTON & BURLING LLP  

1201 Pennsylvania Ave., N.W.  

Washington, D.C. 20004-2401 

 

Re: Pitts et al. v. Greenstein et al., No. 3:10-cv-00635 in the U.S. District Court for the 

Middle District of Louisiana 
 

Dear Counsel: 

 

  As I mentioned on the phone with Judge Riedlinger, we would like some 
information on the meaning and implementation of the recent Emergency Rule changing 
DHH EDA waiver waiting list priorities.  We would like to start by getting this 
information informally.  I had called Caroline to start this process, but, in an email, Matt 
asked that I send our questions in writing.  Here are some of our questions: 
 
1.  Regarding the change in the priority given nursing home residents for an EDA slot: 
 
(a) How will DHH identify “individuals admitted to a nursing facility who are 

approved for a stay of more than 90 days” on the waiting list so that they can be 
offered a waiver slot? 

 
(b) Does there have to be an approval that explicitly says that it extends for more than 

90 days, or will the person qualify so long as approval is not explicitly limited to 
less than 90 days? 

 
(c) How will DHH publicize this change to people who are on the waiting list? 
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Kimberly Humbles 
Caroline Brown 
Matt Berns 
June 29, 2011 
Page 2 
 
(d) How many people on the EDA list are currently admitted to nursing facilities, and 

how long have they been residing there?  How many are approved for stays of 
more than 90 days?  How many are not approved for more than 90 day stays and 
how long are they approved for? 

 
(e) How will DHH identify individuals who are initially approved for a stay of less 

than 90 days but who later receive one or more extensions that result in a nursing 
home stay of more than 90 days?  Will such persons receive priority for an EDA 
waiver slot? 

 
(f) What are the current criteria for determining the approved length of stay in a 

nursing home? Who is responsible for making this determination? Since what 
date have the current criteria been in effect, and, if these were changed in the last 
few years, what were the previous criteria?  What changes, if any, do you 
anticipate to these criteria? 

 
 
2.  Regarding the 100 waiver slots that “may” be available to persons who require 
emergency waiver services: 
 
(a) How did the Department decide on the number 100?  What analysis was done to 

arrive at this number? 
 
(b) If a person who has been given one of these emergency waiver opportunities 

leaves the waiver, will their slot be held open as an emergency waiver slot for 
someone else who meets the criteria in this rule?  For how long will these slots be 
made available in this way, and how will it be decided how long they will be 
made available? 

 
(c) Will there be a corresponding increase in the total number of EDA waiver slots, 

or will the use of these 100 slots for LT-PCS recipients result in a longer wait for 
others who are on the EDA waiting list? 

 
(d) What does “may” mean in the following context:  "Notwithstanding the priority 

group provisions, up to 100 EDA Waiver opportunities may be granted to 
qualified individuals..."?  Does it mean that it is not definite that an EDA waiver 
opportunity will be available to a person who requires emergency services?  If it 
is definite, why is the word “may” used, instead of the word “shall”? 

 
(e) How will DHH identify individuals who require emergency waiver services under 

this provision? 
 
(f) How will DHH publicize this change to people on the waiting list?  
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Kimberly Humbles 
Caroline Brown 
Matt Berns 
June 29, 2011 
Page 3 
 
 
(g) How will DHH publicize information about the availability of these slots to 

people who are receiving, or have received, cuts in their LT-PCS? 
 
(h) What does this mean: “To be considered for an emergency waiver opportunity, 

the individual must currently receive the maximum amount of services allowable 
under the Long Term Personal Care Services Program”?  

  
• Does the person have to be receiving 32 or more hours of services?   
• What if they have been evaluated since September 2010 and are receiving less 

than 32 hours of services?  
• Do they have to have appealed for the maximum amount of services and won 

the appeal in order to get one of the waiver slots? 
• What if they are not currently receiving any services (e.g., they are a new 

applicant for LT-PCS)?  
 
(i) How will DHH determine if the person will require institutional placement unless 

offered an emergency waiver slot? 
 
(j) What will happen if more than 100 people who need more than 32 hours of LT-

PCS are identified? 
 
(k) Are any other criteria, besides those listed in §8105(E)(2) to be considered in 

determining whether or not to grant an emergency waiver slot, or is (E)(2) an 
exclusive list? 

 
(l) Who will make the decision as to whether or not a person will be granted an 

emergency waiver slot?  What will the application process consist of?   
 
(m) Please provide a sample notice that will be given to a person who is denied an 

emergency waiver slot, advising him or his or her right to appeal the denial. 
 
3.  Has DHH sought CMS approval for these changes?  If so, please provide copies of all 
documents related to that submittal (including, but not limited to, the requested 
amendment and any correspondence to or from CMS).  If DHH has not sought CMS 
approval, why has it not done so? 
 
4.  Please provide us with copies of forms, guidelines, fact sheets, instructions, and other 
documents that will be revised as a result of these changes and all documents that will be 
used to implement the changes.   
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Nell Hahn <nhahn@advocacyla.org>

Requested stipulations in Roman v. Greenstein

Nell Hahn <nhahn@advocacyla.org> Wed, Aug 10, 2011 at 5:41 PM

To: "Berns, Matthew" <mberns@cov.com>, Caroline Brown <cbrown@cov.com>, Kimberly.Humbles@la.gov

Cc: Bruce Vignery <BVignery@aarp.org>, Jeanne Abadie <jabadie@advocacyla.org>, Kenneth Zeller

<KZeller@aarp.org>, "SteveGoldADA@cs.com" <SteveGoldADA@cs.com>, Susan Meyers

<smeyers@advocacyla.org>

Counsel:

We are requesting stipulations as to the following, which we believe accurately reflects the information given

us at our meeting to discuss my letter of June 29:

DHH does not intend to notify class members whose LT-PCS services have already been reduced

pursuant to the September 5, 2010 rule, of the availability of emergency EDA waiver slots and the

procedure for applying for such a slot.

1.

DHH does not intend to extend the current service hours of people whose services are currently above

32 hours a week, who are applying for an emergency EDA waiver slot, until their waiver services begin.

2.

DHH will not consider anyone for an emergency EDA waiver slot if the number of hours that they are

currently approved for is less than 32.

3.

DHH does not intend to notify people who are approved for less than 32 hours a week of LT-PCS of the

availability of emergency EDA slots if they are successful at appealing to get 32 hours, by showing that

they need more than 32 hours to avoid institutionalization.

4.

We would like to reiterate our request for copies of forms, guidelines, fact sheets, instructions, and other

documents that will be revised as a result of these changes and all documents that will be

used to implement the changes.

Please let me know if DHH will stipulate to the above matters.  If you would like to discuss this, or have

questions about the stipulations, please feel free to contact me.

--

Nell Hahn

Advocacy Center

600 Jefferson St., Suite 812

Lafayette, LA 70501

(337) 237-7380 ext. 311

(337) 237-0486 (fax)

CONFIDENTIALITY NOTICE: Unless otherwise indicated or obvious from the

nature of this transmittal, the information contained in this e-mail message

is attorney-client privileged and confidential, intended only for use by the individual

or entity named above.  If the reader of this message is not the intended

recipient, or the employee or agent responsible to deliver it to the intended

recipient, you are hereby notified that any dissemination, distribution, or copying

of this communication is strictly prohibited.  If you have received this communication

Advocacy Center Mail - Requested stipulations in Roman v. Gr... https://mail.google.com/mail/?ui=2&ik=d17eaf31c7&view=pt...
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in error, immediately delete the message and notify Nell Hahn, nhahn@advocacyla.org.
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Nell Hahn <nhahn@advocacyla.org>

Requested stipulations in Roman v. Greenstein

Berns, Matthew <mberns@cov.com> Fri, Aug 26, 2011 at 9:51 AM

To: "nhahn@advocacyla.org" <nhahn@advocacyla.org>

Cc: "Brown, Caroline" <cbrown@cov.com>, Kimberly Humbles <Kimberly.Humbles@la.gov>

Nell,

Please find attached copies of the documents you requested.

Regarding your request for stipulations by the defendants, we cannot agree to any of your

proposed stipulations as drafted.  The defendants are prepared to agree to the following alternative

stipulations, which more accurately characterize DHH's current thinking regarding the emergency slots.

1. Beginning on August 3, DHH began enclosing information about the availability of emergency EDA slots

with the letters sent to people approved for 32 hours per week of LT-PCS following an assessment or

reassessment. (Individuals in Region 2 began receiving the materials at an earlier date.)  DHH will

retroactively notify individuals whose 32-hour plan began on or after July 1, the effective date of the rule

creating the emergency slots.  DHH is currently evaluating when and how to inform other individuals who

may be eligible for consideration for emergency slots.

2. DHH is determining on a case-by-case basis whether to maintain the current level of LT-PCS hours for

individuals who are requesting more than 32 hours per week of LT-PCS.  To date, DHH has continued to

maintain the current level of services for all individuals identified by Plaintiffs as at risk of institutionalization

if their hours are reduced.

3. As stated in the rules governing emergency slots, DHH will consider an individual for an emergency EDA

waiver slot if he or she is currently approved for 32 hours per week of LT-PCS.  Individuals approved for

fewer than 32 hours must exercise their option to appeal for more LT-PCS hours before DHH will consider

them for emergency EDA slots.

4. DHH will provide individualized notice of the availability of emergency EDA slots to individuals approved

for 32 hours per week of LT-PCS. Individuals approved for fewer than 32 hours will continue to be notified

of their right to appeal for up to 32 hours by demonstrating that there was an error in the assessment or

that they need additional services to avoid entering a nursing home.

Best,

Matt Berns

From: Nell Hahn [mailto:nhahn@advocacyla.org]
Sent: Wednesday, August 10, 2011 6:42 PM
To: Berns, Matthew; Brown, Caroline; Kimberly.Humbles@la.gov
Cc: Bruce Vignery; Jeanne Abadie; Kenneth Zeller; SteveGoldADA@cs.com; Susan Meyers
Subject: Requested stipulations in Roman v. Greenstein

Advocacy Center Mail - Requested stipulations in Roman v. Gr... https://mail.google.com/mail/?ui=2&ik=d17eaf31c7&view=pt...
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[Quoted text hidden]

4 attachments

8-23-11 Revised SRP Referral Form-Fillable-Saveable-Final.pdf

145K

OAAS -ADM-11-018 Emergency EDA Waiver  Slot Process and Protocol I 8-04-11(HENLEY).doc

70K

OAAS-ADM-11-008 CORRECTEDReferrals to Service Review Panel Procedures Revised 8-23-11-

Final.doc

73K

OAAS-11-003_LTPCS_32_Hour_Notice-I-8-01-11_(HENLEY)[1].doc

37K

Advocacy Center Mail - Requested stipulations in Roman v. Gr... https://mail.google.com/mail/?ui=2&ik=d17eaf31c7&view=pt...
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EMERGENCY ELDERLY AND DISABLED ADULT

WAIVER SLOT PROCESS AND PROTOCOL

OVERVIEW

A limited number of Elderly and Disabled Adult (EDA) Waiver slots may be granted to 

qualified individuals who require emergency waiver services. To be considered for an 

emergency waiver slot, the individual must currently receive the maximum amount of 

services allowable under the Long Term Personal Care Services (LT-PCS) Program and 

require institutional placement, unless offered an emergency waiver slot.  The following 

details the procedures that the Office of Aging and Adult Services (OAAS) and OAAS-

contracted staff shall follow when these requests are received.

REQUESTS FOR EMERGENCY WAIVER SLOTS

Requests for emergency EDA Waiver slots may be made to OAAS Help Line at 

1-866-758-5035.  However, it is likely that other OAAS staff or OAAS-contracted 

staff will be contacted with requests for EDA Emergency Waiver slots.  In response, 

OAAS or OAAS-contracted staff shall state the following when these requests are 

received:

“There are emergency EDA Waiver slots available for persons who get 

LT-PCS if certain requirements are met.  Let me get some information 

from you and someone will be in touch with you on what to do next.” 

OAAS or OAAS-contracted staff shall obtain the following information: 

Name of person requesting an EDA Waiver Emergency Slot, and, if applicable, the name 

of their responsible representative;

Address; 

Telephone Number; and

Date of Birth. 

Date and time the person contacted OAAS or the OAAS contractor.

Once this information is obtained, it should be forwarded to the OAAS Help Line 

staff.

REQUEST PROCESSING

Once information regarding the emergency EDA Waiver slot request is received, 

OAAS Help Line staff will log in the request and determine if:

the person requesting an emergency EDA Waiver Slot is currently receiving LT-PCS; 

whether or not the person is approved to receive the LT-PCS weekly program maximum 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 64 of 166



amount of 32 hours per week; 

whether or not the person has been reassessed under the ADL Index Service Hour  

Allocation of Resources methodology; and

whether or not the person receives services through any other DHH program (for 

example, ADHC, PACE, or Supports Waiver).  

If the person is not currently receiving LT-PCS, OAAS Help Line staff will call the 

person and tell them how to apply for services.  

If the person is currently receiving LT-PCS, but has not been approved to receive 32 

hours a week under the ADL Index Service Hour Allocation of Resources 

methodology and/or exhausted all administrative appellate relief, OAAS Help Line 

staff shall call the person.  OAAS Help Line Staff shall explain that in order to 

request an emergency EDA Waiver slot, the person must have been reassessed on or 

after September 5, 2010 and have been approved to receive the LT-PCS maximum 

amount of 32 hours per week.  OAAS Help Line Staff shall also assist the person in 

the appeal process (if applicable).  

If the person is currently receiving 32 or more hours per week of LT-PCS and they 

have not been reassessed since September 5, 2010, OAAS Help Line staff shall 

advise that they have to be reassessed before they can apply for an emergency slot. 

OAAS Help Line staff shall also assist the person in determining if there are any 

other programs or assistance that may be available.  

If the person is currently receiving LT-PCS and has been approved to receive the LT-

PCS maximum of 32 hours per week, the OAAS Helpline Staff shall refer the 

request via email to the person’s OAAS Regional Office of residence for a home 

visit.   

HOME VISIT

Once OAAS Regional Office staff receives the request, they shall call the person to set 

up a home visit within five (5) days of receiving the request.  Prior to the home visit, 

OAAS Regional Office staff shall review the current Minimum Data Set-Home Care 

assessment as well as any other relevant information or documentation concerning the 

participant.  

The purpose of the home visit is to determine if the individual can establish that additional 

services are necessary to prevent immediate admission to a nursing facility.  During the 

home visit, Regional Office staff should introduce themselves and explain the purpose of 

their visit.  While at the home, Regional Office staff should be cognizant of any 

information/observations that may show a need for immediate institutional placement and 

whether there may be additional resources that may be able to assist the person.  
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Issues to consider during the home visit include, but are not limited to:

Is the person getting all the LT-PCS services they are approved for, i.e., are the direct 

service workers actually providing the full 32 hours a week of service?

Are services being provided as authorized in the Plan of Care, i.e., are the direct service 

workers performing the tasks set forth on the Plan of Care in accordance with the 

persons’ wishes? 

Has the person applied for admission to a nursing home?

Is the person getting any other formal services besides LT-PCS and if so, is additional 

assistance available from those services?  If not, why not?

Are the services the person is getting through different programs being combined in the 

most efficient manner?

Was the person previously getting service(s) from other programs, and if so, why are 

they no longer getting those services?  Can those services be reinstated?

Is the person getting any informal help from family or friends?

Was the person previously getting informal help from family or friends, and if so, why 

are they no longer getting informal help?  Are other sources of informal help available?

Does the person live alone?

Have they applied for any other services?

Are there alternatives to providing additional personal care services, such as changes to 

the person’s medications or providing technological support that could help the individual 

avoid a nursing home?

Will the provision of additional personal care services address the issue/condition that the 

participant/responsible representative cite as the reason(s) driving the participant towards 

immediate nursing facility placement (e.g., “need 24-hour care”, require nursing services 

not provided by LT-PCS or EDA waiver services)?

Regional Office staff shall also provide the person with information about, and offer 

assistance in applying for, services other than LT-PCS and EDA -- including but not 

limited to ADHC, PACE, Home Health, and Supports Waiver.

SERVICE REVIEW PANEL 

The result of the home visit shall be documented immediately upon completion, and the 

Regional Office staff shall refer the request to the Service Review Panel via OAAS-

IF-08-004.  The form should be sent via email to the Regional Office Supervisor and 

DHH Legal.  The form should be marked “Urgent Review”.  Regional Office staff shall 

clearly document their findings on the Service Review Panel form, but not make a 

recommendation. 

Once the documentation is received and the Service Review Panel convenes, a final 

decision shall be made on the person’s request for an emergency EDA Waiver slot.  The 

Service Review Panel shall consider the following criteria in determining whether or not 
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to grant an emergency waiver opportunity:

(1) Based on the experience and expertise of the Service Review Panel, the applicant 

will require admission to a nursing facility unless offered an emergency waiver 

opportunity; and

(2) a. support through other programs is either unavailable or inadequate;

b. the death or incapacitation of an informal caregiver leaves the person 

without other supports;

c. the support from an informal caregiver is not available due to a family 

crisis; or

d. the person lives alone and has no access to informal support.

DECISION

If the Service Review Panel determines that an emergency EDA Waiver slot is 

appropriate, the person shall be notified via telephone of the decision as well as what they 

can expect regarding their application for EDA Waiver services.  OAAS staff shall also 

contact the data management contractor and instruct that an emergency EDA Waiver slot 

offer be made.  

If the Service Review Panel determines that an emergency EDA Waiver slot is not 

appropriate, the person shall be sent a letter advising of the Service Review Panel’s 

decision.  
 For purposes of determining whether or not an emergency EDA Waiver slot should be granted, the 
Service Review Panel may also include stakeholders.

Office of Aging and Adult Services                                 Emergency Elderly and 

Disabled Adult                                                                                                                                                                                           

                                                                                            Waiver Slot Process and 

Protocol

Issued August 4, 2011
OAAS-ADM-11-018

Page  PAGE 1 of 4
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Date:

Dear __________________________: 

 
You have been approved to receive 32 hours per week of Long-Term 
Personal Care Services (LT-PCS).  Because this is the most assistance that 
anyone can receive through the LT-PCS program, the Department of 
Health & Hospitals wants to make sure that you know about programs 
other than LT-PCS and about ways to make the most of your LT-PCS 
services.

Among the options that may be available to you are:

Using services provided at an Adult Day Health Care center 
together with your LT-PCS services

Considering a shared living arrangement with another person who 
uses LT-PCS 

Seeking additional assistance from family, friends, neighbors, or 
community organizations or programs

Applying for emergency services through the Elderly and Disabled 
Adults Waiver

If you are considering going into a nursing home unless you receive 

additional assistance beyond your 32 hours per week of LT-PCS, the 

Department of Health & Hospitals may be able to help.  You may request 

assistance by contacting the Office of Aging and Adult Services Help Line 

at 1-866-758-5035.  The Department will work with you to try to find a 

way for you to receive additional services and supports.  
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DEPARTMENT OF HEALTH & HOSPITALS

Long Term-Personal Care Services Program

August 1, 2011

OAAS-11-003

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 69 of 166



Referrals to Service Review Panel (SRP)

OVERVIEW

OAAS Regional Offices (R.O.) must submit the following types of waiver cases to 

OAAS State Office Service Review Panel (SRP) for recommendations, or as a response 

containing Emergency EDA Waiver Slot Referral findings for LT-PCS, State Plan 

participants:

Involuntary Denials/Discharges:

Health and welfare of the individual cannot be assured through the provision of waiver 

services within the individual’s cost effectiveness.

Individual fails to cooperate in the eligibility determination process or in the performance 

of the Plan of Care (POC).

Failure on behalf of the individual to maintain a safe and legal home environment.

Individual is incarcerated or placed under the jurisdiction of penal authorities or courts.

Waiver services are not appropriate for the individual.

Individual fails to attend the ADHC facility for a minimum of 36 days per calendar 

quarter.

Transitions from ADHC Waiver to EDA Waiver due to a physical decline.

ADHC Waiver Attendance – Extenuating circumstances does not exist. 

Emergency EDA Waiver Slot Referral Findings

Follow-up from a previous Service Review Panel (SRP).

PROCEDURE

OAAS Regional Office (R.O.) shall complete the  HYPERLINK "S:\\OAAS Policy 
Section\\OAAS NUMBERED DOCUMENTS  (ALL)   UPDATED  8-28-09 POLICY\
\OAAS Numbered Internal Forms (IF)\\8-23-11 Revised SRP Referral Form-
Fillable-Saveable-Final.pdf" Service Review Panel (SRP) Referral form, OAAS-

IF-08-004, Reissued August 23, 2011.  The R.O. manager must review the form and 
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send it along with any necessary documents to OAAS State Office SRP for 

recommendations/findings. 

 *Emergency EDA Waiver Slot Referral Findings shall be marked “Urgent Review” and 

shall be emailed to OAAS State Office Supervisor and to DHH Legal.

NOTE:  Please send in only the information that is needed to assist in 

making a determination on the referral.  There is no 

need to send entire case record file to SRP.  

Service Review Panel (SRP) meetings will be held weekly at OAAS State Office 

(usually every Wednesday).  All “Routine Review” referrals submitted by Tuesday 

before noon will be reviewed at the next scheduled meeting.  “Urgent Review” request 

shall be addressed by SRP as soon as possible from date of receipt.  

Instructions for Completing the Service Review Panel (SRP) Referral Form

Indicate Review Priority:

Mark the appropriate box:

Routine Review or

*Urgent Review

Indicate the Following Required Information:

Participant’s Name;

DOB;

Age;

Date of Submitted to SRP;

OAAS Region #;

Name of Support Coordination Agency;

Name of Provider(s);

Current MDS-HC Assessment; and

Date Completed;

RUG Score; and
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ADL Index

Last MDS-HC Assessment

Date Completed;

RUG Score; and

ADL Index

Mark the Following Information (if applicable):

Type of Waiver;

Currently Receiving LT-PCS;

If yes, indicate the amount of hours per week.

Type of Waiver Status;

Nursing Facility (NF) Transition; and

My Place LA Participant

Type of Review Requested:

Mark the appropriate box (es).

NOTE: If this referral is a follow-up from a previous SRP, 

please mark “Follow-up…” and be sure to include 

the date of the SRP meeting when the referral 

was last reviewed.  Do NOT send the entire packet from 

the previous SRP submission.  

Diagnoses:

Indicate the current diagnosis/diagnoses.

Regional Recommendation:  

Mark the appropriate box(es).

NOTE: For Emergency EDA Waiver Slot Referrals, R.O. 

should NOT mark any Regional Recommendation 

box(es). 
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Background/Reason for Referral/or, Emergency EDA Waiver Slot Referral

Findings:

At a minimum, the following should be included:  (1) services in place, and (2) medical 

issues or any other relevant information that may be helpful in making a determination on 

this referral.  Please include specific information in this section.

For Emergency EDA Waiver Slot Referral Findings, R.O. staff shall follow protocols 

outlined in Section III. Home Visit, of  HYPERLINK "S:\\OAAS Policy Section\

\OAAS NUMBERED DOCUMENTS  (ALL)   UPDATED  8-28-09 POLICY\

\OAAS Numbered Administrative Memos  (ADM)\\OAAS -ADM-11-018 

Emergency EDA Waiver  Slot Process and Protocol I 8-04-11(HENLEY).doc" 

OAAS-ADM-11-018, “Emergency Elderly and Disabled Adult Waiver Slot Process 

and Protocol” issued August 4, 2011.  

Requested By:

The person requesting the review should type his/her name and indicate the 

date.  

Regional Manager:

Form must be reviewed by the R.O. manager.  After the R.O. manager 

reviews the referral, he/she needs to type his/her name and indicate the date 

and submit it to State Office SRP members. 

SRP shall: 

Meet and discuss the referral.  

Call the R.O. (staff that requested this referral and/or regional manager), if warranted. 

Include the recommendations/findings (as applicable) on the referral form along with the 

resolution date and listing of those present for the meeting.

Send the form back to the R.O. manager, so he/she can proceed with the case based on 

the SRP recommendations. 
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NOTE: If the SRP recommendation was to transition 

the participant

from the ADHC Waiver to the EDA Waiver 

program, SRP will instruct the data management 

contractor to send the EDA W a i v e r 

offer.

*For Emergency EDA Waiver Slot Referrals, SRP shall follow protocols outlined in 

Section IV. Service Review Panel,  HYPERLINK "S:\\OAAS Policy Section\\OAAS 

NUMBERED DOCUMENTS  (ALL)   UPDATED  8-28-09 POLICY\\OAAS 

Numbered Administrative Memos  (ADM)\\OAAS -ADM-11-018 Emergency EDA 

Waiver  Slot Process and Protocol I 8-04-11(HENLEY).doc" of OAAS-ADM-11-018, 

“Emergency Elderly and Disabled Adult Waiver Slot Process and Protocol,” 

issued August 4, 2011, including sending their findings/decision to the following:  

DHH Legal;

RO Manager;

OAAS Helpline Staff 

*NOTE:  If the SRP recommendation was to transition the 

participant from LT-PCS to the EDA Waiver 

program, SRP will instruct the data management 

contractor to send the Emergency EDA Waiver Slot 

offer. 

Log the required referral information into the SRP spreadsheet for S.O. tracking. 

Office of Aging and Adult Services

Program Operations – Referrals to SRP

Adult Day Health Care (ADHC) &                            

Procedures

Elderly and Disabled Adult (EDA) Waivers

Reissued August 23, 2011
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Issued March 9, 2011    
   OAAS-ADM-11-008

     
Page  PAGE 1 of  NUMPAGES  5
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Exhibit 3  Declaration of P.M.
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DECLARATION OF P.M. 

P.M. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows: 

1. My name is P.M.. I am 54 years old.  I was born in Ascension parish and have lived in 

the Baton Rouge area most of my life.  

2. I went to kindergarten through high school at the Louisiana School for the Blind and 

graduated in 1976.  I went to Louisiana State University and earned a Bachelors of Arts 

degree in Social Studies with a secondary degree in education.  After college, I worked as a 

paraprofessional for the Ascension Parish Public School System from 1980-1992. 

3. I am married to D.M.  We were married in 1992.   We have no children.  After our 

marriage, we moved often in Louisiana for my husband’s employment until we, finally, 

settled in Baton Rouge in 2009.    

4. My husband is blind and has avascular necrosis, arthritis and diabetes.  The avascular 

necrosis has affected my husbands hips in such a drastic way that he must now use a 

wheelchair. My husband needs assistance with bed mobility, toileting, transferring and 

bathing.  He cannot do laundry, perform household chores or prepare meals. He cannot assist 

me with my personal care needs because he does not have the strength, and I cannot assist 

him because of my own disabilities. My husband also receives Long-term Personal Care 

Services.  All of my husband’s family members live out of state and cannot assist either of us 

with our care. 

5. I attempted to find work after I was married but couldn’t.  I believe that one of the 

reasons that I could not find a job was because the school system did not want to hire a 

teacher or even a paraprofessional who is blind. 
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6. My mother and father are deceased.  I have two siblings, a sister who is twenty years 

older than me and a brother who is seventeen years older than me.  My sister lives in 

Ascension parish.  We speak daily, but she does not understand my disabilities and believes I 

am contagious.  My brother and I have not spoken in years. 

7. I have congenital blindness.  I also have several physical disabilities that make it 

impossible for me to care for myself.  I have severe psoriasis and psoriatic arthritis, for which 

I received IV therapy at home for about one month.  The IV therapy required that a nurse 

come to my home daily to administer the medication and check the IV apparatus. The IV 

therapy ended on June 2, 2011.   In addition, I have osteoarthritis, irritable bowel syndrome, 

asthma, diabetes, and was recently diagnosed with congestive heart failure.  In 1999, I had 

two knee replacements, which seem to be wearing down. Although I am unsure what causes 

it, I have recently started having back spasms, which cause severe pain, daily.  

8. Both forms of arthritis that I have cause me to have pain on a constant basis in my 

hands, knees, shoulders, back and ankles and make it impossible for me to perform many of 

my activities of daily living independently. Due to the significant pain, I cannot stand in one 

place for more than five minutes, or I will incur excruciating pain in my legs and back. This 

prevents me from cooking and cleaning.  Due to the arthritis in my hands I cannot grip things 

such as a hairbrush, washcloth or even toilet paper.  I need help with all of these tasks.  I can 

usually get myself into bed, but often I need help getting my legs into the bed.  Once in bed, I 

need someone to move my legs for me.  I need assistance to get in and out of a chair.  

9. I lose my balance one to two times each week when walking in my home.  The personal 

care worker will have to rush over and steady me.  Luckily this hasn’t happened when the 

personal care worker wasn’t there. 
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10. In addition, my asthma and congestive heart failure cause me to become breathless 

whenever I exert myself, so I must do everything slowly, and sometimes I must stop and wait 

before continuing, so I can catch my breath.  I cannot move quickly.  If I try to rush to get out 

of the house for an appointment, I only cause myself further delay because I have to sit down 

until my breathing returns to normal. 

11. I am eligible for and receive Medicaid.  I also receive $388 each month from 

Supplemental Security Income and $255 each month from Social Security Disability 

Insurance. 

12. I receive 38 hours of long-term personal care services. I began receiving these services 

in 2009.  My personal care worker provides me assistance with bed mobility, transferring, 

toileting, bathing, dressing, personal hygiene and ambulating outdoors. I must use a 

wheelchair whenever I am outside of the house, and I cannot push the wheelchair for myself.  

I do not have the strength and if I did, I could not push the wheelchair and use a white-tip 

cane. 

13. Since being diagnosed with Congestive Heart Failure, my doctor has prescribed Lasix.  

I, now, have a bedside commode, but still have incontinent episodes one to two times daily.  

Sometimes I have accidents because I move too slowly to reach the toilet.  However, I also 

have a damaged bladder, which has lessened the sensation of when I have to urinate, so, at 

times, I do not even realize that I have to use the toilet until it is too late. 

14. After the incontinent episodes, I need help cleaning myself and getting dressed, again.  

My incontinence also creates an extraordinary amount of laundry, so my direct service 

worker must do laundry daily. 
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15. I need help reaching all of my body when I bathe and my worker must bathe me.   To 

bathe, I have a seat in my shower.  My personal care worker must help me to get on and off 

the shower seat. 

16. I can eat independently, but I need my food set out for me, and I need information 

about what is on my plate and where the food is located.  I also need my meat cut for me, 

because I cannot grip a knife. 

17. Due to my arthritis, I am in constant pain and I believe it takes me longer to finish tasks 

because of the pain.  For example, because of my psoriasis and psoriatic arthritis, I cannot do 

dishes.  I have difficulty gripping the dishes, but also if I do the dishes it makes the sores 

from psoriasis bleed and become painful. 

18. Although I am not sure what to attribute it to, I also have lost my stamina.  I do not 

have the energy needed to do many of things that I could once do for myself. 

19. I also need assistance cooking.  I cannot stand to cook, but also have difficulty cooking 

due to my visual impairment.  I can help with recipes, but cannot actually prepare the meal. 

20. I can make a grocery list for my personal care worker.  But, if I actually do the 

shopping it takes many hours.  Someone has to read each label to me, so that I can cost 

compare and know exactly what I am buying.  Due to my physical disabilities, it is difficult 

for me to maneuver in the grocery store. 

21. Once my personal care worker returns to my home with groceries, everything has to be 

labeled in Braille, so that I know what we have.  This also takes time, but I cannot do it 

myself.  If items aren’t labeled and I need to get something out of the cupboard when the 

personal care worker isn’t there, I would not know what it was I was grabbing.  I could think 
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I am getting a can of milk for my coffee, it could turn out to be green beans. It is very 

important to me that I know what is in my own cupboard. 

22. My husband and I enjoy taking advantage of our community when we can.  We enjoy 

theater, the symphony and music concerts.  Our favorite activity is going out to eat.  We also 

enjoy attending our church whenever it is possible to do so.  

23. This Medicaid program provides assistance with activities of daily living.  In order to 

be eligible for Long-term Personal Care Services (LT-PCS), I have been determined to meet 

the level of care requirements for nursing home. I understand that the LT-PCS is supposed to 

give the choice of living in my own home instead of in a nursing home. At a minimum, I 

believe that I need 38 hours per week to live a healthy and safe life in my own home. 

24. My husband and I live in a subsidized apartment, i.e. permanent supportive housing.  I 

want to stay in this home and continue living with my husband.  I do not want to go into a 

nursing home. If I or my husband went into a nursing home, we could not keep our 

apartment, because it would be unaffordable without both of our incomes.  I do not believe 

that this is a sensible option, but if my hours are reduced, I believe that I will deteriorate and 

not be able to keep up myself or my home. 

 
 
 7/22/11               /s/P.M.     
Date     P.M. 
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Exhibit 4  Declaration of W. Patrick Gahan, M.D.
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DECLARATION OF W. PATRICK GAHAN, MD 

 W. Patrick Gaban, MD subscribes under penalty of perjury, pursuant to 28 U.S.C. 

§1746, as follows: 

1. My name is W. Patrick Gahan and I am a licensed physician practicing in Baton 

Rouge, Louisiana since 1979. I received by medical degree from the University of 

Illinois in 1976. I completed my residency in Internal Medicine in 1979 at Jewish 

Hospital in St Louis, Missouri. I have been Board Certified by the American Board 

of Internal Medicine since 1979 and the American Board of Geriatrics since 1988. 

2. I have been affiliated with Lake Physician Group since 1993. 

3. I have been treating P.M. for two years. P.M. is blind, has 

psoraisis, which is accompanied by psoriatic arthritis, osteo arthritis, irritable bowel 

syndrome, asthma, diabetes and congestive heart failure. Her overall medical 

condition is not expected to improve. The fact that she suffers from a combination of 

these diseases puts her in a precarious situation. 

4. Due to Ms. M.'s medical conditions, she needs assistance performing her 

personal care tasks such as transferring, bed mobility, bathing, dressing, walking, and 

performing personal hygiene tasks. Ms. M. experiences extreme pain from her 

arthritis, which compounds her inability to care for herself. 

5. Ms. M. can only stand for a limited amount of time which makes it unsafe 

for her to prepare her own meals or perform household chores, such as housekeeping 

and laundry. 

6. Ms. M. is incontinent and needs assistance cleaning herself after her 

frequent incontinent episodes, Ms. M. not only takes Lasix, which is a medication 
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causing frequent urination, but she also has a damaged bladder, which 

sometimes causes her to not feel the sensation of having to urinate. These reasons, 

coupled with her inability to move quickly cause her incontinence. 

7. To my knowledge Ms. M., has no family or friends who can assist with her 

personal care needs, so she depends exclusively on her paid assistance. 

8. To my knowledge, P.M. is currently receiving 38 hours per week of 

personal care services at home for her activities of daily living. These hours of 

service are medically necessary for her and are at a minimum what she requires. In 

my opinion, she cannot reside in the community with less assistance for her personal 

and household care needs. 

9. In my opinion, reducing Ms. M.'s current in-home personal care services 

would jeopardize her community life and her health care. 

10. If Ms. M.'s hours of personal care services are reduced to 32 hours per 

week or less, she will be at significant risk of going into a nursing facility. This 

reduction is medically inappropriate. 

11. In my experience, Ms. M. would not receive the same level of 

medical/health care and attention in a nursing facility, which she receives presently in 

the community. In a nursing facility, she will not receive the same one-on-one 

attention to her activities of daily living, which she presently receives. 

12. I am quite concerned that if Ms. M. were forced to enter a nursing facility, 

her physical and emotional health would deteriorate rapidly and unnecessarily. 

 

 7/6/11       /s/ W. Patrick Gahan, M.D.  
Date      W. Patrick Gahan, M.D. 
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Exhibit 5  Declaration of E.M.S.
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DECLARATION OF E.M.S. 

E.M.S. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows: 

1. My name is E.M.S. I am 70 years old.  I live alone in Winnsboro, Louisiana.  I 

have lived in Franklin parish all of my life. 

2. I began working in the fields when I was a child, so I only went to school 

through the third grade.  Because I had no opportunity to get an education, I cannot 

read or write.  I continued working in cotton and other farming fields until I was 

approximately 50 years old.   

3. I was married once and my husband died in 1978.  I raised nine children. Two 

of my children, both sons, are now deceased.  Both died in car accidents 

approximately 20 years ago.  I have six daughters.  Five of my daughters live within 

twenty minutes of my home, but all of my daughters work and have families of their 

own.  One of my daughters lives in Baton Rouge, Louisiana.  My son lives 

approximately twenty minutes away, and he works full-time, sometimes seven days 

per week.   

4. My youngest daughter is the one that I talk to most often and is the one who 

helps me with my mail and visits when she can.  She has three children ages 13, 17 

and 21.  Her 21 year old has a developmental disability and requires a great deal of 

her time, since she is his primary caregiver.  She tries to do what she can for me, but 

she cannot help me on a daily basis. 

5. I have arthritis and diabetes.  I am also very overweight. I weigh approximately 

330 pounds.  I am about five feet, eight inches tall.  However, at one time in my life I 

was approximately six feet tall.   
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6. The severity of my arthritis stems from the manual labor I performed as a child 

and later as an adult.  I find that, often, I cannot use my fingers to grip items, such as 

a fork, a knife or a hairbrush.  When I am able to grip, I lose my strength easily and 

drop things. 

7. I am able to walk but I have poor balance and get dizzy easily.  To get around, I 

use a wheelchair when I am outside my house, but my house is too small for me to be 

able to use the wheelchair at home so I walk around my house holding on to furniture 

or the walls, but I am constantly afraid of falling.  When my aide is with me, she 

helps keep me steady while I walk.   

8. I cannot get in and out of a chair without assistance. And, when I first stand, I 

cannot move right away because I tend to feel dizzy and disoriented.  

9.  I have difficulty moving around in bed.  Often, I lie in one position because 

moving is too difficult.  

10. I cannot get on and off the toilet without help, I need help undressing before 

using the toilet and dressing after I use the toilet. 

11. I need help cleaning myself after toileting.  I need help bathing and dressing.  I 

also need help doing something as simple as brushing my hair because I cannot grip 

the hairbrush and I cannot lift my arm over my head.   

12. When I eat my noon meal, which is my largest meal, my worker often has to 

feed me, because I cannot grip the fork for very long, and I begin spilling food.  

13. Because of the pain and my lack of mobility, both caused by my arthritis, I am 

unable to prepare meals, do my laundry or attend to household chores. My worker has 

to do these chores. 
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14. When I stand for too long, or exert myself, I become breathless.  I think this is 

due to my weight.  As a result of this shortness of breath, I often have to do all 

activities very slowly.  For example, bathing and dressing causes me to become out of 

breath while my worker is assisting me.  If its done very slowly, I manage a lot better. 

15. I have incontinence episodes daily and need help from my long-term personal 

care worker to clean myself after these incidents.  When I am alone and these 

accidents occur, I do my best to clean myself, but find that I cannot reach to 

completely clean myself and cannot change my clothes and dress myself after the 

incidents. 

16. I have constant pain in my back and in my knees, which causes difficulty to 

walk, sit or stand for any length of time. 

17. I am eligible for and receive Medicaid.  I receive $521 per month in Social 

Security from my husband, and I get $93 per month in Supplemental Security 

Income.   

18. I received 38 hours of long-term personal care services until sometime in April 

of 2011.  After my most recent assessment, the Office of Aging and Adult Services 

recommended that I receive only 22 hours per week, and I appealed that decision.  

Because my appeal was not recognized timely by the Office of Aging and Adult 

Services, the number of my Long-term Personal Care Services was erroneously 

reduced to 22 hours per week of assistance for approximately two weeks.   

19. When I was only receiving 22 hours each month I missed meals because my 

worker did not have time to prepare them and I cannot prepare them for myself.  My 

worker was not always available to bathe me, and it is very important that I bathe 
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regularly due to my bowel and bladder accidents.  I stayed in bed most of the time 

because I was afraid if I tried to walk I would fall. 

20. Because I appealed timely, I should never have had my hours reduced to 22 

hours per week.  When the mistake of lowering my hours to 22 per week was 

realized, my hours were raised to 32 hours per week.  However, with assistance from 

the Advocacy Center, I am now receiving thirty-eight hours per week, again 

21. When I was getting 32 hours of assistance each week.  I continued to miss 

meals because I am unable to prepare an evening meal and the worker does not have 

the time to do this and to care for me.   

22. Even with thirty-eight hours per week, I have no one to assist me to prepare for 

bed, so my hygiene is not as good as it should be.  When I have accidents and my 

worker is not with me, and I try to clean myself as best I can, but I need assistance to 

completely clean myself.   

23. My daughters try to assist me, but they cannot provide all of the care that I need. 

I know that if my hours are, again, reduced to thirty-two hours per week, I will have 

to enter a nursing home which I do not want to do. I find that I generally feel weaker 

when I am forced to do more for myself. 

24. Because of my health issues, it is important that I see my doctor regularly.  Each 

time I go to the doctor, I am gone for two to three hours.  I need my personal care 

worker to not only help me prepare to go to the doctor, but she also assists me while I 

am at the doctor.   I cannot push my own wheelchair, so my worker has to push me.  

25. I am worried that without an adequate number of Long-term Personal Care 

Services, I will not be able to see my doctor as often as I am supposed to see him.  

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 91 of 166



 5 

26. I want to stay in my home and receive that amount of support that I need.  I do 

not want to go into a nursing home, but if I only receive 32 hours of assistance each 

week, I will deteriorate and be forced into a nursing home.  I believe I am cared for 

better in my home than I would be in a nursing home. 

27.   I want to stay in my house because I want to have control over my own life, and 

I know I will be happier and healthier if I remain in my own home. 

 

 
8/29/2011      /s/E.M.S.    
Date      E.M.S. 
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DECLARATION OF C.D. 

C.D. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows: 

1. My name is C.D. I am 62 years old.  I live in Abbeville, Louisiana.  I have lived 

in Abbeville most of my life. 

2. I am diagnosed with Chronic Obstructive Pulmonary Disease (COPD), 

rheumatoid arthritis, congestive heart failure, hypertension, diabetes, carpal tunnel 

syndrome, lumbar and cervical degenerative disc disease, chronic pain, macular 

degeneration, major depression and panic disorder. 

3. I woke up one morning in 1977 and could not get out of bed due to back pain.  I 

was able to get to the doctor two days later and was told I had ruptured discs.  I was 

29 years old when that happened, and since that time, I have always been in pain.   

4. I have had approximately sixteen back surgeries over the past 34 years.  In the 

latter part of 2008, I had rods put in my back, and I have been able to do less for 

myself since that surgery. 

5. Since the surgery in 2008, I need extensive help to transfer from and to bed, and 

to toilet, bathe, dress, ambulate, prepare food, shop and eat.  Due to pain and stiffness, 

I cannot perform these tasks on my own. 

6. I have a manual wheelchair, but I cannot propel the chair myself, so it is useless 

unless someone is with me to push me.  I can walk, but cannot walk more than 

approximately ten feet before having to rest due to pain.  If I stand for longer than 

five minutes, I am in great pain.   
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7. I have a bed that I can raise and lower electronically, so I can reposition myself 

in bed and avoid developing bed sores and ulcers.  However, I cannot transfer myself 

out of the bed without a great amount of pain. 

8. I also experience severe headaches, periodically. These headaches make it even 

more difficult for me to manage anything on my own.  The headaches almost 

paralyze me.  I cannot eat or move because if I do the pain seems to become worse. 

9. When I have headaches, I do not want to eat or drink, but my doctors have told 

me that it is dangerous for me not to eat at regular intervals, because my diabetes can 

cause my blood glucose levels to drop. 

10. Approximately three to four times each week, I must be fed.  My arms and 

hands become numb, and I am unable to hold a fork or spoon.  I cannot pick up a 

glass during these times, so my worker has to hold the glass to my mouth.  

11. I cannot go to the toilet on my own.  My worker has to help me to transfer on 

and off the toilet. She must clean me because I cannot reach behind to clean myself. 

She also must assist me to undress before toileting and dress after toileting. As I 

mentioned above, I need help dressing in the morning and undressing at night because 

I have pain lifting my arms and bending over. 

12. I have a shower chair, which allows me to sit in the shower.  However, I cannot 

bend to get to all parts of my body, so I need assistance from my worker to wash 

myself, as well as assistance into and out of the shower chair. 

13. All of the assistance I am provided must be done very slowly. On an average 

day, just the routine activities I have described can take approximately five to six 

hours.  For example, showering alone takes about forty-five minutes, with the 
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dressing and undressing, assistance getting into and out of the shower, and washing. 

Just getting out of bed in the morning can take fifteen to twenty minutes.   

14.  I cannot move quickly due to pain, which is mostly in my back and right leg 

but also sometimes in my left leg.  I also experience pain in my hands where I 

recently had carpal tunnel surgery.  In addition to the pain, the COPD and congestive 

heart failure cause me to become breathless if I do anything to exert myself. 

15. I cannot stand to prepare meals.  The most I can do for myself is prepare cold 

cereal or make a cold sandwich.  I go to the grocery with my worker once each 

month, using the motorized scooters provided by the grocery store, so that I can 

choose what I want.  However, my worker must get things from the shelves, push the 

basket with the groceries, load the groceries into the car, take the groceries into the 

house and store whatever was purchased. 

16. I do not drive, but do still have a driver’s license.  I haven’t driven in over a 

year.  Either my worker or my aunt, who lives in Lafayette, must bring me to doctor’s 

appointments. 

17. My worker does my laundry, and folds and puts away the clothes for me. 

18. I began receiving services in 2009 from the Long-term Personal Care Services 

program. I was awarded thirty-two hours and thirty minutes at that time, but I believe, 

I could have used more assistance.   In 2011, I lost my services for approximately 

three months due to a poorly done assessment, which took place on December 1, 

2010.   That assessment found that I was ineligible.  The assessment incorrectly 

indicated that I was independent in toileting, transferring and eating; however, I need 
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extensive help with all of those activities, and I needed extensive help with those 

activities at the time of the assessment. 

19. I appealed the decision, and brought letters from my doctors stating that I 

needed help with personal care tasks, and still my services were stopped in late March 

of 2011.   

20. During the appeals hearing, the administrative law judge suggested I reapply for 

services and gave me the number to call.  I reapplied for assistance, was found 

eligible and my services started again in July of 2011.  The assessment that found be 

eligible was done on June 3, 2011, and it correctly indicates that I need assistance 

with toileting, transferring and eating, as well as, bathing, dressing, locomotion and 

tending to personal hygiene. 

21. I believe that my physical and mental health deteriorated during the time that I 

did not have services.  My depression worsened and I had great difficulty getting out 

of bed to eat, shower or toilet.  Sometimes, I didn’t eat or get out of bed for the full 

day.  

22. The only assistance that I had was from my, then twelve-year old grandson who 

would come to my home after school to help me and would help me on weekends. 

Without my grandson’s assistance, I would have had no choice, but to go into a 

nursing home.  My grandson, not only assisted me with personal care, but he also, 

assisted me with meals, laundry and shopping. .  My grandson is now thirteen and I 

love him dearly, but I do not think this is something that a thirteen-year old child 

should have had to do for me.   
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23. When my services were reinstated, I was granted 30 hours of services per week.  

Now, once my worker leaves I often go to bed and do not get up. Frequently, there is 

not enough time to shower and have three meals a day.  This means that I do not get 

the meals I should, which is important with my diabetes, and I do not drink the 

amount of water I should because I cannot go to the toilet. 

24. I feel like a prisoner in my bed.  

25. Even though thirty hours per week does not give my worker enough time to care 

for my personal care as well household chores, I did not appeal. In the previous 

hearing I had been through, my needs did not seem to be considered, and I was just 

told to reapply.  If I appealed, I could only get up to 32 hours a week of help, which 

would still be inadequate. I have not been told that any emergency waiver slots could 

be made available to me if I won my appeal.  It is too late for me to appeal now. 

26. If I had more assistance, I might have the energy to do things that I enjoy, such 

as visiting with friends and shopping, It has been a very long time since I have been 

able to get out and do anything other than go to the doctor’s office. 

27. I believe I need three to four hours of assistance in the morning and three to four 

hours of assistance in the evening to assure that all of my personal care tasks are 

accomplished, along with the household chores that I cannot do such as cleaning, 

laundry, shopping and cooking. 

28. I am divorced and have three grown children.  None of my children assist me on 

a regular basis.  I cannot depend on them for assistance.  One of my daughters has 

taken on the role of caregiver for my ex-husband who has a significant disability, and 

does not have time to assist me since she must also work. 
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29. My mother is 88 years old and has Alzheimer’s disease, so she cannot assist me.  

I have seven brothers, but they do not help me. 

30. I am eligible for and receive Medicaid.  I receive $674 per month in Social 

Security retirement and $20 per month in supplemental security income. 

31. I do not think I can continue for much longer with only thirty hours of 

assistance per week, and I hate to think about it, but I realize I might have to go into a 

nursing home for care. 

32. If I were in a nursing home, I know my mental and physical health would 

deteriorate.  I would not have the joy of seeing my grandson as often, and I would not 

have much to live for.  

33. I can live in my own home with adequate assistance and I want to stay in my 

own home.  

 

 9/21/11               /s/C.D.      
Date     C.D. 
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Exhibit  8 Declaration of Lecy Broussard, A.P.R.N.
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DECLARATION OF LECY BROUSSARD, APRN 

Lecy Broussard subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as 

follows: 

1. My name is Lecy Broussard.  I am a Board-certified Family Psychiatric and 

Mental Health Nurse Practitioner. I have a bachelor’s degree in nursing from the 

University of Southwestern Louisiana and masters in science from the University 

of South Alabama College of Nursing, which I received in 2005. 

2. I am in private practice in Crowley, Louisiana and my business is Acadiana Psych 

Associates, LLC. I work in collaboration with Edgardo Concepcion, MD.  As a 

Board-certified Adult Psychiatric and Mental Health Nurse Practitioner I perform 

psychiatric evaluations, and provide medication management and supportive 

therapy.  I have been doing this type of work for approximately five years.  

3. I have been treating C. D. for approximately five years for Major Depression and 

Panic Disorder.  I provide her with medication management and supportive 

therapy in an outpatient setting.  

4. Ms. D. is diagnosed with chronic obstructive pulmonary disease, congestive heart 

failure, macular degeneration, as well as the conditions causing chronic pain such 

as arthritis, disc disease, and carpal tunnel syndrome.  These physical ailments 

compound the affects of Ms. D.’s  depression and panic disorder.  It seems that 

when Ms. D. is forced to perform her own self-care and take care of her 

household, she is in much greater pain.  The increased pain causes her to have 

difficulty sleeping, which leads to an exacerbation of her depression. 
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5. It is my understanding that Ms. D. currently receives thirty hours per week of 

home care services through the Long-term Personal Care Services program.  Due 

to chronic pain and her inability to care for herself and perform her household 

duties, she needs this program to avoid institutionalization in a nursing home. 

6. Earlier this year, Ms. D.’s services were terminated.  During this time, I noticed 

that her pain seemed to intensify, she decompensated mentally and her depression 

intensified.  I noticed that during this time she had severe and persistent crying 

spells, she had insomnia and she was greatly agitated. It is my professional 

opinion that this change in her emotional and mental health was due to the 

withdrawal of home care services. 

7. During the time, that Ms. D. had no services at home, I feared she would need to 

be hospitalized.  Often in appeared that she could not cope with her life as it was, 

and I feared that she could get to a point of harming herself.  Her appointments 

with me became much more frequent during the time that she did not have 

personal care services.   I made changes to her medication during that time, but 

she has, now, resumed the medication regime she had prior to her services being 

eliminated.  

8. Although, Mr. D.’s services were restored in July of 2011 and her health is 

beginning to stabilize, I do not believe that thirty hours per week will adequately 

meet Ms. D.’s needs over time. It seems that Ms. D.’s needs are still not being 

met.  She is not eating properly because she often doesn’t get all of her meals, and 

she is still forced to do things for herself the remaining time of the day when no 

worker is available.  Ms. D. should have assistance each time she goes to the 
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toilet.  She should have liquids when needed, and not be afraid to drink because 

she will have to get out of bed to toilet.  She should not have to stand and walk to 

the kitchen to get water or food when her pain is too great to allow her to do so. 

My understanding from Ms. D. is that she is not always being bathed if the 

worker does not have time to do that, and that is important to her, especially if she 

has had an accident during the day or night.  As stated earlier the exertion of 

performing self-care activities causes Ms. D. a great deal of pain, which 

intensifies her mental health and also appears detrimental to her physical health. 

9. Ms. D.’s health, although better now that her services are restored, is not as strong 

as it could be.  I believe she may never be as healthy as she once was.  Her pain 

only seems to have deepened, and she seems to need more assistance with her 

activities of daily living. 

10. Ms. D. still relies on her thirteen-year old grandson to provide some of her care 

because she does not have enough paid assistance.  This causes undue emotional 

stress on Ms. D., because she does not believe her grandson should have to help 

her.  And, it is my opinion that her grandson should not have to do these things 

for his grandmother. She wants his company, but she does not want him to be her 

caregiver.  I believe that Ms. D. mental health would be greatly improved, if she 

knew she did not have to depend on her grandson.   

11. Based on my observations of Ms. D., I believe she has not, yet, gone into a 

nursing home because she struggling to stay in her own home.  I do not believe 

that the current amount of services she receives is enough to keep her out of a 

nursing home. I believe that without adequate assistance her mental and physical 
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health will continue to deteriorate and she, eventually, will be forced into a 

nursing home.  

12. For all reasons identified in the above paragraph, I recommend that Ms. D. 

receive between ten and twelve hours per day of home care services.  I believe 

that this amount of  personal care services is necessary for her to attain and hold 

onto her optimal level of emotional and physical functioning.   

13. Ms. D. should be provided the services she needs to remain in her home. She will 

be healthier, both mentally and physically, if she remains at home rather than 

enters a nursing home. 

 

/s/ L. Broussard, APRN     8/25/11  
Lecy Broussard, APRN, PMH-NP, BC   Date 
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DECLARATION OF I.M.L. 

I.M.L. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows: 

1. My name is I.M.L. I live alone.  I am 81 years old and have lived and worked in 

New Orleans, Louisiana most of my life.   

2. I began working when I was ten years old, washing dishes for a neighbor, which 

was the year my mother died.  My father died when I was three years old, so I 

never knew him. 

3. I worked until I was seventy-six years old.  I worked as a cook, as a nurse’s aid in 

a nursing home, and as a janitor for an office building.  I held many jobs, but my 

favorite was cooking. 

4. Because of my chronic disabling conditions, I can no longer cook, clean, do 

laundry or tend to my own personal care.   

5. I need help with everything I do.  I need help transferring, toileting, bathing, 

grooming, ambulating, dressing, and eating. 

6. I was diagnosed with diabetes when I was in my twenties, and when I was in my 

seventies, I was diagnosed with kidney disease and arthritis.  I continued working 

for three years after the diagnoses of kidney disease and arthritis, but eventually I 

had to leave my job.  I was asked to return to work by the manager of the job I 

left, but didn’t feel that I could manage it any longer. 

7. Approximately one year ago, I began having blood clots and was diagnosed with 

Parkinson’s Disease and gout.   These diagnoses were made after going to the 

doctor because I fell outside while walking up the steps to my apartment. 
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8. All of my medical conditions are chronic and are not expected to improve.  In 

fact, I find that as my Parkinson’s Disease, my gout and my arthritis progresses 

and, as I age, I have become much weaker. 

9. I cannot pick up a glass to drink and have difficulty holding a fork or spoon to 

feed myself.  I have a cup that I can hold once my worker hands it to me, and I 

drink out of that cup.  When taking my medicine, I often drop pills on the floor 

and have to wait for someone to pick them up.  I cannot bend to the floor to 

retrieve the medication. 

10. I cannot undress before toileting and cannot dress after toileting.  I cannot clean 

myself after going to the toilet. I have a bedside commode with railings, and using 

all of my strength, I can get myself on and off the bedside commode; however, I 

still cannot clean myself.  I have fallen trying to get out of the bed to the toilet, so 

I only get up, if it is absolutely necessary. 

11. I cannot get up from a chair without assistance.  I cannot get in and out of the 

bathtub without assistance and I cannot wash myself or towel myself dry after 

bathing. 

12. When I applied for services in 2007, I was given twenty-eight hours per week of 

Long-term Personal Care Services.  Because twenty-eight hours per week was not 

enough time, I still had to do many things for myself that my worker did not have 

time to do, such as cooking and cleaning, and even tending to my personal needs.  

13.  During this time, I was forced to transfer on my own, which was extremely 

difficult and painful for me, and  toileting on my own was very hard.   
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14.   Since 2007, my ability to do things for myself became more difficult, because 

my muscles and body were less able to deal with the stress of performing 

activities that were too difficult to perform. 

15. In 2008, my hours were increased to thirty-nine hours per week.  My worker now 

has time to provide me with most, but not all, of my personal care and take care of 

my household needs, such as cleaning, laundry and shopping. 

16. After I had my annual assessment on July 13, 2011, I received the attached notice 

informing me that I was approved to receive only 32 hours a week of services, 

beginning August 8, 2011.  I have never gotten notice from the State that I could 

apply for an emergency EDA waiver slot if the 32 hours of service were not 

enough to prevent me from having to enter a nursing home for care. 

17. On a typical day my worker arrives at 9:00 AM.  She empties my bedside 

commode, assists me to get out of bed, bathes me and dresses me.  These few 

activities, alone, can take approximately ninety minutes. 

18.  My worker then prepares my meals for the day and feeds me breakfast. Eating 

takes a lot more time than when I could feed myself and could chew easier.  

19.  My worker makes sure I have something to drink and takes care of household 

chores that should be done that day.  In addition, she helps me as needed to go to 

the toilet.  Toileting also takes a lot of time because I cannot, alone, get to the 

toilet, sit on it, or clean myself. 

20. If my worker brings me to the doctor that day or has to do shopping, then some of 

the personal-related chores usually do not get done.  That could be a bath or 

maybe she will not prepare a meal. 
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21. My worker leaves at 3:00 PM on Sunday, Monday, Tuesday and Wednesday and 

she leaves at 2:00 PM on Thursday Friday and Saturday.   Before she leaves, she 

assists me to the toilet and helps me get into the bed, where I usually remain until 

the next morning when my worker comes to help me get out of the bed.  She 

leaves food in the kitchen for me and if I feel strong enough, I can have an 

evening meal, but often I do not eat after she leaves because it hurts too much to 

get out of bed. 

22. Until about a year ago, I was very active in my church, which is the same church I 

have enjoyed attending for more than forty-five years.  I would still be active, 

today, if my health permitted.  The priest from my church visits at least once each 

week to give me communion and pray with me.  I still go to mass when I feel 

strong enough, but those times are rare.  If I do go to church, my priest will either 

pick me up or send someone else to pick me up and bring me to church.  I very 

much enjoy these occasions.   

23.  Neighbors and friends also sometimes visit me.   

24. I raised nine children, and usually worked two jobs to make sure they could have 

an education.  Five of my children are now deceased.  I have one son that is in a 

nursing home, after being severely beaten by the police approximately ten years 

ago.  I have another son that lives in New Orleans, but he does not assist me.  He 

has an intellectual disability and is an alcoholic.  I have two living daughters, one 

has Alzheimer’s Disease and lives with her daughter in New Orleans, and one 

lives in Texas, which is where she remained after evacuating as a result of 

Hurricane Katrina in 2005. 
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25. I had eight sisters, and they are all deceased. 

26. I am eligible for and receive Medicaid.  My income is approximately $700 per 

month from Social Security.  I also receive Medicare. 

27. Medicaid pays for my Long-term Personal Care Services, and I need at least the 

amount of assistance I have now.   However, I believe I could benefit from a 

couple of hours each night, so that I would not have to get into bed in the 

afternoon, in addition to the thirty-nine hours that I have, and to make sure I have 

an evening meal and use the toilet. 

28. If my hours are reduced, I am afraid that I will have to go into a nursing home 

which I very much do not want.  I have lived in my apartment for eighteen years 

and want to continue to live here. 

29. I know the poor care that a nursing home can provide based on the care my son 

receives and based on what I saw when working in nursing homes.   

30. I do not want to go to a nursing home.  I worked too hard and for too many years, 

to be forced out of my home and into a nursing home. 

31. I want to stay in my home where I believe I can live a healthier and safer life. 

 

 /s/I.M.L.       8/17/2011   
I.M.L.        Date 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 110 of 166



Exhbit 10 Declaration of Scharmaine Lawson-Baker, D.N.P.
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DECLARATION OF SCHARMAINE LAWSON BAKER, DNP, FNP-BC 

 Scharmaine Lawson-Baker  subscribes under penalty of perjury, pursuant to 28 

U.S.C. § 1746, as follows: 

1. My name is Scharmaine Lawson-Baker.  I am an Advanced Practice Registered 

Nurse, practicing in New Orleans, Louisiana.  I received my Baccalaureate in Nursing 

from Dillard University in New Orleans, Louisiana. I received a doctorate in Nursing 

Practice in 2008 from Chatham University in Pittsburgh, Pennsylvania. I am Board 

Certified as a Family Nurse Practitioner. 

2. In the scope of my practice I treat many people with disabilities, including the 

elderly, who cannot get out of their homes to see their physician.  I specialize in 

making home visits through my company, Advance Clinical Consultants, LLC.  I 

have the only nurse practitioner-owned house call practice in New Orleans.  I have 

been treating people with disabilities in their homes since 2004.  I currently visit 

approximately 500 patients who have chronic disabilities and who need to receive 

care in their homes. 

3. I have been treating I.M.L. for approximately seven years.  I monitor her blood 

pressure, check the edema in her lower extremities, refill her medications, prescribe 

home care therapies, as needed and monitor her overall health with the goal of 

keeping her out of the hospital. I visit Ms. L. once a month.  

4. Ms. L. is diagnosed with diabetes, kidney disease, arthritis, blood clots, gout, 

Parkinson’s disease and high cholesterol.   

5. These combined chronic conditions cause Ms. L. a great deal of pain on a daily 

basis and render her unable to perform basic personal care and household chores. 
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6. Ms. L. needs extensive assistance transferring, toileting, eating, drinking, 

grooming, bathing, dressing and ambulating.  In addition, she no longer has the 

capability to perform household chores, such as laundry and cleaning.  She no longer 

shops for herself, and cannot prepare meals. 

7. My understanding is that Ms. L. is currently receiving thirty-nine hours per week 

of home care assistance through the Long-Term Personal Care Services program.  It 

is my professional opinion that Ms. L. needs at least that amount of assistance to 

remain healthy and stable in her own home.   

8. I have treated hundreds of elderly people with disabilities similar to those that 

Ms. L. has.  Though the amount of assistance required with personal care tasks, 

housekeeping, and shopping varies based on the individual, the size of the home, and 

the amount of help available, I can state that persons with the degree of disability that 

Ms. L. has, who need extensive assistance with eating, toileting, transferring, and 

ambulating generally require at least six hours a day of personal care and 

housekeeping assistance to avoid deterioration in their conditions, and thus to avoid 

having to enter a nursing home. 

9. It would be better for Ms. L.’s health if she were not forced to go to bed in the 

afternoon.  Ms. L. should not miss meals because of her diabetes, and with the 

assistance she has now, she goes to bed in the afternoon and sometimes is not able to 

eat an evening meal.  It would be better for the edema in Ms. L.’s lower extremities if 

she were not in bed for such long periods of time.  If Ms. L. had assistance to get to 

the toilet later in the day, it would be less likely that she would have to use her 

bedside commode, which she has fallen out of bed trying to do.    
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10. Without adequate home care assistance, Ms. L.’s health will deteriorate and she 

will likely have to seek care in a nursing home. It is my opinion that her physical 

health, as well as her mental health, will decline without adequate home care.  If she 

does not have proper nutrition and get her medications as prescribed her health will 

suffer.  If forced to stay in bed for even longer periods of time, I fear the edema she 

currently has would get worse and hospitalization or even, nursing home care would 

be required.    

11. Ms. L. has proven that she can remain in her home with personal care assistance.  

She should not have to enter a nursing home to get the care that she needs.  I believe 

the amount of personal care she gets is important to her health, happiness and well-

being, and I see no reason for that to be jeopardized. 

 

 /s/ Scharmaine Lawson-Baker   8/17/11   
Scharmaine Lawson-Baker, DNP, FNP-BC  Date 
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DECLARATION OF V.U.S. 

V.U.S. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows:  

1. My name is V.U.S. I live in New Orleans, Louisiana, and have lived here all of 

my life. I am thirty-six years old. I live with a roommate who works out of town 

most of the time. My roommate is not available to help with my care.  

2. I had a traumatic injury when I was 25 years old that caused me to have 

quadriplegia, which means I am paralyzed from the upper chest down. I cannot 

move my legs and only have gross movement of my arms. I also have diabetes.  

3. I need assistance with all of my personal care activities, including toileting, bed 

mobility, transferring, showering, personal hygiene, and dressing. Described 

below is a typical day in my life.  

a. My personal care attendant arrives, and I let her in by using a remote 

control to open the door. She quickly empties my catheter bag because it 

fills up completely overnight. Too full a bag can lead to urinary problems, 

infection, and a drastic spike in my blood pressure called autonomic 

dysreflexia. I use a catheter because I am incontinent.  

b. Next, she gets me into my Hoyer lift. She cannot lift me without the Hoyer 

lift. Using the Hoyer lift, she transfers me to my shower chair. She gives 

me an enema. Getting in and out of bed in the morning and transferring to 

the shower chair can take a half an hour a day.  

c. I have a roll-in shower, so she rolls me into the shower, and while I am in 

my shower chair, I have a bowel movement. Afterward, she bathes my 

entire body and washes my hair. I brush my teeth while I am in the 
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shower. Brushing my teeth is one of the few things I can do 

independently, once she puts toothpaste on the toothbrush and puts my 

toothbrush into my hand. The shower task alone can take an hour or more 

each day.  

d. Once she dries me after the shower, she transfers me back to my bed using 

the Hoyer lift, and she then dresses me. To put on my shirt, she puts one 

arm in one of the sleeves, and then rolls me to one side to put the shirt 

under me and put the other arm through the second sleeve. She then puts 

on my pants or skirt. This activity can take thirty minutes.  

e. When I have urinary tract infections, which occur about once every other 

month, she also has to put a diaper on me.  

f. Once I am dressed, she transfers me into my wheelchair. While in my 

wheelchair I am fairly independent. I can use a computer by using two of 

my fingers to type or using certain software that helps me to type. 

g. My attendant prepares breakfast for me and sets in on the table. She places 

my utensil in my hand, so that I can eat. I can feed myself. She also 

prepares something for me for lunch and puts in a place where I can reach 

it. She cleans the breakfast dishes and the kitchen area.  

h. Once I am in my wheelchair and have food prepared, I can take care of 

most of my needs. The morning tasks that I described above take between 

three to four hours a day.  

i. When my worker returns to my home in the evening, she prepares an 

evening meal for me, and places it on the table.  
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j. While I eat, she takes care of household chores, such as cleaning the house 

and the bathroom and doing laundry.  

k. Once I have eaten, she cleans the area where I have eaten, and cleans 

dishes that need to be cleaned.  

l. After I have eaten, she assists me to prepare for bed. She assists me to 

wash my face, put toothpaste on my toothbrush and comb my hair.  

m. Before assisting me into bed, she makes sure that a dry pad is placed on 

my bed in case I have an accident at night. Approximately once each 

week, I wet the bed and the sheets must be changed and cleaned when this 

happens.  

n. She transfers me into bed from my wheelchair using my transfer board.  

o. She then disconnects my catheter from my leg bag and connects my 

catheter to a larger overnight bag.  

p. She then takes care of any odds and ends around the house, and leaves me 

for the night. The evening tasks, from preparation of my evening meal to 

leaving me for the night, take my worker approximately another three 

hours.  

4. When I am alone at night, I cannot exit my home in an emergency. However, this 

is a risk that I prefer to take, if my only other option is a nursing home.  

5. I need assistance with laundry, house cleaning, and meal preparation. I cannot 

perform any of these tasks independently. I am able to plan meals and make 

shopping lists.  
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6. In addition to the tasks listed above, I need assistance with shopping and errands. 

My worker usually assists with these tasks on the weekends. I can get to the store 

in my van, but I need someone to handle my purchases and my money. Assisting 

me to shop for food, clothing, household items, and other personal needs 

generally takes my worker approximately 2 to 3 hours a week.  

7. Until May of 2011, I was working for Ochsner Foundation as a Clinical 

Research Coordinator. Once my attendant got me ready for work, I could drive 

myself to work in an adapted van. While at work, my co-workers would assist me 

by assisting me to heat food that I have for lunch and getting my lunch to the 

table. They also helped me get water and other liquids during the day. I was 

provided with adaptations to my phone and my computer, and had clerical 

assistance to perform tasks I could not perform. Currently, I am looking for full-

time work.  

8. I work put-time for a medical laser company doing things such as advertising, 

web design, and some general bookkeeping. I work 1-2 hours per week and am 

paid $20 per hour. I also receive $247 per week in unemployment and as of this 

week have only 18 weeks left before my unemployment is terminated. I have 

applied for Social Security Disability Insurance, but am still waiting to hear from 

the Social Security Administration.  

9. I received my Masters Degree in Public Health from Tulane University in 2004 

and my Bachelor's Degree in Psychology from Tulane in 1997. I was in medical 

school at Louisiana State University when my injury occurred, and the university 

asked me to leave the program because the Louisiana State University Medical 
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School did not think I could meet all of the physical requirements of medical 

school.  

10. My parents live in New Orleans and provide me with a lot of emotional support. 

They cannot provide me with physical care because they are not able to lift me. In 

addition, they work at the French Market in New Orleans, which means they work 

seven days a week from about 8:00 AM until 8:00 PM. When they are not 

working they are assisting my 30 year-old brother who lives with my parents and 

has an intellectual disability.  

11. I have a sister who provided me with some assistance in the past, but she now is 

married, pregnant and has a three-year old child. She no longer has time to 

provide me with personal care.  

12. I received an Elderly and Disabled Adult (EDA) Waiver slot in October of 

2002; however, when I started working, I was told I earned too much money to 

remain on the EDA Waiver, so I was discharged from that Waiver.  

13. 1 purchase Medicaid through the Medicaid Purchase Plan, so I am able to access 

Long- term Personal Care services. Currently I receive 39 '/2 hours per week of 

Long-term Personal Care services. At one time I was receiving 56 hours per 

week. I believe I need 42-45 hours per week to be healthy and safe at home and in 

the community, or approximately 3 hours of assistance in the morning and three 

hours of assistance in the evening with extra time on the weekends for shopping 

and errands.  

14. Even working full-time, I cannot afford to pay for all of the personal care services 

that need. When I was working for Ochsner, I made $30,000 per year, and my 
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attendant care would cost me approximately $32,850.09 per year. This is based on 

$15 per hour of personal assistance services, which was the rate quoted to me by 

my current provider in April of 2011, when I lost Medicaid for three weeks 

causing me to pay out of pocket for care.  

15. Without adequate personal care attendant services, I would be trapped in my own 

home and not able to work or enjoy a social life. I enjoy going to movies, out to 

dinner, local festivals and generally spending time with family and friends. I also 

have a group offriends that gets together for "game night" once each month, 

where we play cards or board games. My friends and I alternate homes for game 

night. It would be impossible for me to enjoy this time with friends if I were 

forced into a nursing home.  

16. My most recent annual assessment for LT-PCS was performed on July 8, 2011. 

Though my needs have not changed, my assessor notified me on the day of my 

assessment that my hours would be reduced to 32 hours per week starting August 

1, 2011. I have not received any notice from the Department of Health and 

Hospitals about the availability of an Emergency EDA waiver slot if I needed 

more hours to avoid having to go into a nursing home. If I am only approved to 

receive 32 hours of Long-term Personal Care Services per week, I will have to 

move into a nursing home.  

17. Thirty-two hours of personal care assistance a week would not be sufficient to 

meet my needs. My worker would not have time to take care of my personal 

needs, prepare my meals, do my housekeeping, and assist me with necessary 

shopping for food and other household items and personal needs. Because of the 
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lack of time for meal preparation and shopping, I may be forced to skip meals 

which are not advisable for a diabetic. In the evening, if my worker's time were 

shortened, I would have to go directly to bed after I eat, which will make it hard 

for me to digest my food properly. With the hours of help I have now, I can sit up 

for a while after eating and before going to bed, while my worker completes her 

housekeeping and laundry tasks.  

18. The agency that provides my long term personal care services has told me that 

they will have difficulty finding and keeping staff to work the shorter shifts that 

would be needed if my hours were reduced. When staff does not show up, I can 

be left in my bed for a full day or be forced to sleep in my wheelchair. Staying in 

bed or my wheelchair for this long can cause skin breakdown which could lead to 

decubitus ulcers, which are extremely dangerous for a person with quadriplegia. 

Staying in bed also causes depression, hypoglycemia, dysreflexia, all very 

dangerous conditions for me. I also am a diabetic, take numerous pills for other 

health concerns, and need food, water, medicine at certain times and seven days a 

week.  

19. It will be difficult for me to find and keep a job if I do not have a reliable worker 

to provide an adequate amount of personal care. My hygiene will suffer, and I will 

not be able to keep a normal work schedule.  

20. I do not want to go into a nursing home. I do not want to lose my independence 

and my freedom. If I were living in a nursing home, I would lose my opportunity 

to work, and would not have the opportunity to remain active in my community. I 
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believe my physical health, as well as my mental health would decline 

drastically.  

 

 8/19/2011      /s/ V.U.S.    
Date       V.U.S. 
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Exhibit 12  Declaration of Cherie Drez, M.D.
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DECLARATION OF CHERIE DREZ, MD 

 Cherie Drez, MD subscribes under penalty of perjury, pursuant to 28 U.S.C. § 

1746, as follows: 

1. My name is Cherie Drez and I am a licensed physician practicing Internal 

Medicine in Gretna, Louisiana, which is in the Greater New Orleans area. 

2. I have been affiliated with Ochsner Medical Center for approximately ???. 

3. I am Board certified in Internal Medicine and in Pediatrics. 

4. My practice includes many people with traumatic spinal cord injuries, so I am 

familiar with the personal care needs of people with such injuries. 

5. I have been treating V.U.S. for approximately four years.  Although her condition 

is medically stable, she requires extensive assistance to live at home and remain 

independent. 

6. Ms. S. needs assistance with toileting, bathing, dressing, transferring and personal 

grooming.  In addition, she does not have the physical capability to perform 

household chores, do laundry, or prepare meals. 

7. She has no functional use of her legs.  She has gross motor movement in her arms, 

but cannot pick up an item from a table, the floor or a counter top.  She cannot 

grab a glass from the cabinet to get her own water.  She is dependent on others to 

assure she receives proper nourishment and hydration. 

8. Ms. S. has an indwelling suprapubic catheter that empties into a catheter bag.  If 

that bag is not emptied timely, the urine can back up causing autonomic 

dysreflexia, a life-threatening condition. It is crucial that Ms. S. have timely 

assistance to assure her catheter bag is emptied throughout the day and night. 
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9. It is important that Ms. S. not be left in her wheelchair for long periods of time.  

She must be transferred into her bed at night or in the evening and transferred out 

of bed in the morning to avoid skin breakdowns.  

10. Having proper nutrition and hydration is especially important to someone with 

quadriplegia.  Eating nutritious food at regular intervals will positively contribute 

to keeping her bowel functioning regular.  Hydration is extremely important 

toward preventing skin breakdowns.  Ms. S. requires someone to prepare her 

meals and make sure she has water.  She must have an adequate amount of home-

care assistance to assure proper nourishment and hydration. 

11. Ms. S. has been in relatively good health since I have been her physician.  I 

attribute much of that to the fact that she has received an adequate amount of 

personal care services at home.  She currently receives 39.5 hours of personal care 

services at home.  I believe that her health and safety would be improved if she 

has 42-45 hours of care each week.  She would be able to eat and hydrate on a 

regular schedule, her catheter bag would be emptied, as needed, and she would 

receive assistance to perform pressure releases, as needed. 

12. It is my understanding that Ms. S. has been told that her home care hours will be 

reduced to 32 hours per week.  It is my professional opinion that with only 32 

hours per week of assistance, Ms. S.’s physical health will be jeopardy.   

13. If Ms. S. were only provided with 32 hours per week, I believe her health would 

deteriorate and she would eventually be hospitalized and from there be forced into 

an nursing home.  She would be in danger of increased urinary tract infections, 

skin breakdowns and autonomic dysreflexia without adequate assistance.  
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14. I believe if Ms. S. were forced into a nursing home, it would not only cause her 

physical health to deteriorate, but would also cause significant deterioration in her 

mental health. 

 

 /s/ Cherie Drez, M.D.      9/8/11    
Cherie Drez, M.D.      Date 
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Exhibit 13  Declaration of S.M.
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DECLARATION OF S.M. 

S.M. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows: 

1. My name is S.M.  I live in Ball, Louisiana, and have lived here most of my life.  

I am 46 years old.  I live with my seventeen year-old daughter. 

2. I graduated from Tiago High School in 1983.  After graduation and through 

much my adulthood, I worked different jobs.  Jobs that I enjoyed very much were 

being a designer in a floral shop and being a cook in a local restaurant. 

3. When I was fourteen years old, a diving accident left me with a spinal cord 

injury that affected my left side.  After much rehabilitation, I became independent in 

caring for myself after the spinal cord injury; however, the injury did take its toll on 

my joints and my overall body, including my muscles. 

4. While working as a cook in 2006, I had to have knee replacement surgery.  I 

returned to work after the surgery, but I found I could not stand for as long as I once 

could and I needed more support when walking.  I began using a walker soon after 

the knee replacement surgery and had to quit my job as a cook because I could not 

stand without holding onto the walker. 

5. On December 27, 2007, I had a massive stroke and was found on my bedroom 

floor approximately six or seven hours after the stroke occurred.  The stroke primarily 

affected my right side, which was my “good side” after the spinal cord injury.  

However, my left side is also affected, and, in fact, I have little movement or feeling 

on either side. 

6. The stroke has left me fully incapacitated.  I can move my left arm from the 

elbow down, and if someone puts a specific cup on the table in front of me, I can put 
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my thumb through it and drink for myself.  This is the extent of my ability to care for 

myself. 

7. Currently, I receive 38 hours per week from Medicaid’s Long-term Personal 

Care Services program.  However, I used to receive 52 hours per week of Long-term 

Personal Care Services before the maximum number of hours allowed was reduced to 

42 hours per week, causing my hours to be reduced to 38 hours per week.  My 

daughter had much more freedom when I received 52 hours per week.  Now, because 

I do not have a paid assistant as often, my daughter must make sure I have meals, 

tend to my hygiene, and do all of the household shopping.  My paid staff no longer 

has enough time to make sure I have three meals each day and sufficient liquids 

throughout the day.  There are some days when I am not bathed because my worker 

did not have the time to bathe me.  

8. I need total help with all of my care.  I cannot move myself in bed, but I do have 

an air mattress that relieves pressure, and helps prevent me from getting decubitis 

ulcers or bedsores, which are extremely dangerous.  

9. I have and use a suprapubic catheter, because I am incontinent, that must be 

monitored by home health every other week.    

10. I stay in bed for bowel movements and use pads.  I must be cleaned by someone 

else, after each bowel movement.  Whoever is assisting me must also change the pads 

after I have a bowel movement, to assure there are new pads in case I have an 

accident.  I cannot do anything to help with my toileting needs. 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 130 of 166



 3 

11. I cannot transfer myself from or to the bed or the wheelchair, and cannot even 

assist with the transfer. I must be transferred using a Hoyer lift, and it usually takes 

two people to assist me even with the Hoyer lift 

12. I cannot perform any of my personal hygiene tasks, including bathing, washing 

my face, brushing my teeth, combing my hair or shaving.  I am bathed while in bed, 

which means someone has to not only wash me, but also change the linens of my bed 

after each bath. All of these tasks are done for me by someone else and all of them 

require a lot of time. 

13. I use a feeding tube to eat and gain nourishment.  I can eat some soft foods by 

mouth, but someone must feed me.  If medications by mouth are prescribed, I must 

take those through my feeding tube.  My family always uses my feeding tube to make 

sure I have enough fluids. 

14. My head must be elevated or I tend to have seizures.  I am on medication to 

prevent the seizures and the medication seems to work fairly well.  However, if I am 

left in a reclined position or left on my side for too long when being cleaned after a 

bowel movement, I have a tendency to have seizures.  I have a hospital bed that 

allows me to keep my head elevated.  

15. I have aphasia, which means that I have great difficulty talking and expressing 

myself.  Because my family knows me well, they find ways to determine what I am 

trying to tell them.  I have good receptive language skills, and understand what people 

are saying to me. 

16. After becoming completely inactive after the stroke in December 2007, I have 

gained weight and currently weigh close to 400 pounds.  I must use an ambulance to 
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travel to and from the doctor’s office.  I do not have my own transportation, so I do 

not go anywhere other than to the doctor’s office or to the emergency room, when 

needed.    

17. I cannot cook, clean my home, do laundry, go grocery shopping or shop for 

clothes or incidentals.  I must depend on someone else to assure these tasks are 

accomplished. 

18. I am, now, divorced after having been married for approximately twenty years.  

My ex-husband is not in touch with me, and I cannot even find him to force him to 

pay child support. 

19. I have a 17 year-old daughter who is a senior in the 2011-2012 school year.  She 

has her license as a certified nursing assistant and works in a nursing home.  

Depending on the demands of her school schedule and her workload at school, she 

may or not work during her senior year. 

20. My daughter does what she can to help me, but she is only seventeen years old 

and needs to live the life of a seventeen year old.  She should not have to stay home to 

take care of her mother.  I want her to have the opportunities that other children have, 

and I want her to be happy. 

21. My mother who lives nearby assists me some, typically at night, but she works 

for the Tioga Heritage Park and Museum.  She is the only paid employee, so she must 

be there whenever the museum is open and she must be there when there are special 

events, or if workmen need to be met at the museum to do any repairs.  
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22. My mother also cares for my father who has diabetes and a heart condition.  My 

father is not able to walk well and needs some assistance with self-care.  My mother 

provides all of this assistance for my father. 

23. I have a brother that I haven’t seen in over two years. 

24. I have a sister, who provides me with care as my paid provider, and also 

provides me with care when she is not being paid.  This sister is looking for another 

job because she needs to earn more money.  Depending on the job she gets, I fear she 

will not be as available to assist me. 

25. Since I had the stroke, I am unable to visit as often with friends as I had done 

before, or do what I love, which is gardening.  However, I do still enjoy sitting 

outside whenever I have the opportunity, talk to neighbors, and enjoy the garden and 

the outdoors.  I very much enjoy spending time with my family. 

26. I am eligible for and receive Medicaid.  I receive $633 each month in Social 

Security Disability Insurance and I receive $61 in Supplemental Security Income. 

27. I own the home that my daughter and I live in, and I do not want to give up my 

home and be forced to enter a nursing home.   

28. If I am only provided with 32 hours per week, I will not be able to stay in my 

own home because my family will not be able to provide enough supplemental care to 

allow me to remain in my home and I will not receive the assistance I need to survive.   

29. I need more assistance than the 38 hours per week that I am currently receiving.  

I am able to get by right now because my sister can put in extra time for which she is 

not paid; however, as I said before, once she gets another job, I am not sure what I 

will do. 
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30. I want to stay in my home and receive the support that I need.  I want the chance 

to watch my daughter grow into adulthood.  Right now, my daughter is still a 

teenager and does still need me.  I want to be sure I am there for her.  I do not want to 

be forced into a nursing home, but I know that if I only received 32 hours of 

assistance each week, I will deteriorate and be forced into a nursing home. 

 

 8/26/11    /s/ S.M.     
Date     S.M. 
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DECLARATION OF DANIEL RENOIS, MD 

 Daniel Renois, MD subscribes under penalty of perjury, pursuant to 28 U.S.C. § 

1746, as follows: 

1. My name is Daniel Renois. I am a physician practicing Family Medicine in 

Alexandria, Louisiana. I am certified by the Board of Family Practice.  I graduated 

from medical school in 2003, and have been a practicing physician in Alexandria for 

over five years. 

2. I have been treating S.M. for approximately three years.  Ms. M. had a stroke 

approximately four years ago, which left her physically incapacitated Ms. M. has no 

functional use of her arms or legs.  She cannot stand and cannot move herself. She is 

incontinent of bowel and bladder. Prior to the stroke she had damage to her spinal 

cord resulting from an accident when she was in her teens. She is also morbidly 

obese. 

3. Ms. M. cannot perform her own personal care.  She must have full physical 

assistance in order to transfer, bathe, dress or tend to her hygiene needs.  She has a 

feeding tube, which is used to not only assure she receives nourishment through food 

and fluids, but also to provide a mechanism for her to receive her medicine. 

4. Ms. M. has a supra-pubic catheter that is monitored by a home health nurse every 

two weeks.  The bag that collects the urine; however, must be emptied several times 

daily.  A larger bag can be used at night, but it must be emptied in the morning.   

5. Ms. M. does not have the physical capability to empty her own catheter bag and 

must depend on someone else to perform this task.  It is extremely important that this 

bag be emptied or her urine can back up causing a spike in blood pressure that can 
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lead to autonomic dysreflexia, a life-threatening condition.  Ms. M. is prescribed a 

prophylactic antibiotic to prevent urinary tract infections. 

6. Ms. M. also has seizures and should have a caregiver that knows her to identify 

when a seizure is occurring, and to reposition Ms. M., when needed, to prevent 

seizure activity. 

7. It is my understanding that Ms. M. lives with her seventeen-year old daughter 

and they are the sole occupants of the home.  Ms. M. cannot prepare food, clean the 

home, do laundry, go shopping, or write a check to pay her bills.  She needs complete 

assistance with these tasks 

8. Ms. M. needs personal care services to continue living in her home.  Without the 

services, I do not think she would have any other options other than a nursing home. 

9. Ms. M. has difficulty with expressive speech as a result of the stroke, which 

means that she needs a caregiver with patience and time to attend to understanding 

her requests.  If Ms. M. were to receive services in a nursing home, I do not believe 

that staff would have the time required to understand what Ms. M. is saying.   

10. It is my understanding that Ms. M. is currently receiving thirty-eight hours per 

week of Long-term Personal Care Services.  It is my opinion that she needs at least 

that amount of home care to remain at home and remain healthy. If Ms. M. has less 

care, I would have concerns that she would possibly not get meals timely, she would 

not be changed after accidents, and her catheter bag would not be emptied, timely 

11. If Ms. M. were to receive fewer hours of services in the home, it is quite possible 

that her health would deteriorate rapidly, and that she would require much more care 

than she does at present. 
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12. I do not believe that Ms. M. would receive the proper care if she were in a 

nursing facility.  I believe the one to one care that Ms. M. receives is much better for 

her physical needs, as well as her cognitive and emotional needs.  

 
 8/24/11      /s/Daniel Renois M.D.  
Date       Daniel Renois, MD 
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Exhibit 15  Declaration of L.M.
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DECLARATION OF L.M. 

L.M. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows: 

1. My name is L.M.  I am forty-four years old and I live with my son, E.B., in Baton 

Rouge, Louisiana.  E. and I are the only members of our household. 

2. I work full-time for the city of Baton Rouge in the Department of Public Works, 

inspecting sewer and water line repairs.  My job hours vary, as the outdoor work 

crews take advantage of long days in summer.  During the summer, I am working 

from 7:30 a.m. to 5:30 p.m. Monday through Friday, and either one or two days 

every other weekend.  It takes me approximately 1 hours to commute to my job 

on weekdays, and approximately 15 to 30 minutes to commute home, so I must be 

absent from the home from about 6:30 a.m. to 5:45 or 6:00 p.m., Monday through 

Friday, and for approximately ten hours every other weekend.  There is no one to 

take care of E. while I am at work, other than a paid personal care worker.  

3. I have had to take off so much work in the last two years that I have only 

approximately 16 hours of leave time left.  I need my job to support myself and 

my son.   

4. My son, E. B. is twenty-five years old.  On July 10, 2008, he was in a car accident 

and incurred a traumatic brain injury.  He was in a coma for 22 days.  After the 

accident he was in Our Lady of the Lake Hospital until September 9, 2008, when 

he was moved to Touro Rehabilitation Center in New Orleans, Louisiana.  He was 

discharged to my home in December of 2008. 
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5. At the time of the accident, E. was living independently and working full-time.  

He had a five and a half month old son, E. B., Jr.  Now, he cannot take perform of 

any of his self-care, much less care for his son. 

6. E.’s injuries have left him with very little ability to communicate. He usually does 

not understand what is said to him, and he can only speak one or two words.  

Every now and then, if he is asked a question, he will respond with “yes” or “no”, 

but if you ask him the question more than once the answer is not consistent, and 

his answer often wrong. 

7. He has no functional use of his arms and very limited use of his legs. 

8. He cannot use his left hand or arm at all. He can now bend his right arm, but 

cannot use his hand to grip objects or do any tasks.  My understanding is that he 

has developed calcium deposits in his joints that cause his limbs to be stiff.  On 

June 22, 2011, he had surgery on his right arm to remove the deposits and enable 

him to bend his arm.  He had to have an additional surgery to repair some damage 

on August 2, 2011.  The doctors have told me that it will take three to six months 

before they will know if the surgery was successful.  

9. Since the surgery on his right arm, he has had to have his right arm strapped into a 

Continuous Passive Motion (“CPM”) machine every day.  The machine 

mechanically bends his arm and straightens it out.  His arm is supposed to be in 

the machine for six hours, then he takes a two-hour break, and is then he is back 

on the machine for another six hours.  He needs assistance to be strapped into the 

machine. When on the machine, he must be in bed or in a chair set up next to the 

machine. The motion is often painful, and E. sometimes becomes agitated and 
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tries to get his arm out of the machine.  This is how he damaged his arm after the 

surgery, necessitating corrective surgery on August 2.  Either his worker or I must 

constantly remind and physically assist him to remain on the machine as 

prescribed by his doctor. 

10. The brain injury has left E. unable to provide any care for himself.  He cannot get 

in or out of bed on his own, he cannot dress himself, and he cannot brush his own 

teeth or hair.  

11. E. does not have control of his bowels or his bladder, so he uses adult diapers.  

His doctor has recommended that E. receive a tub bath daily to help prevent staff 

infections.  It takes his worker approximately 55 minutes each day to bathe him.  

Often E. will try to scratch himself through the diaper, which results in the diaper 

being moved and the bed getting soiled.  This creates a need for laundry to be 

done and sheets to be changed at least twice each day. 

12. E. cannot feed himself.  Since the accident, E. is using a feeding tube.  He cannot 

chew food or swallow properly, so he must be given all nourishment and fluids 

through a tube that goes directly to his stomach.  My son cannot even experience 

the joy of a good meal any longer.  Having the PEG tube is another reason that the 

doctor recommends daily tub baths. 

13. E. has very poor balance and can only walk a few steps before falling.  His gait is 

extremely unsteady.  Some one must hold on to him while he walks.  He cannot 

use a walker because he cannot use his hands to grip the walker, and because of 

his balance and gait problems. When he has to travel more than a few steps, he 

uses a wheelchair.  However, he cannot get into and out of the wheelchair without 
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physical assistance, and he cannot use his hands and arms to propel the 

wheelchair.  Someone must push the wheelchair for him.  

14. E. cannot perform any household chores and cannot prepare the formula for his 

feeding tube.  Either his worker or I must prepare the formula for the feeding 

tube, and I must attach the bag to the feeding tube.  

15. E.’s worker must accompany to his therapy appointments and doctors’ 

appointments, because they take place when I am at work.  He attends physical 

therapy occupational therapy three times a week.  The appointments are in the 

same building.  He also receives speech therapy three times each week. His 

personal care worker typically accompanies him to these appointments because 

they take place when I am at work.  Each therapy appointment takes one hour, 

and it takes approximately 40 minutes round trip to take him to the physical and 

occupational therapy clinic, and approximately 30 minutes round trip to take him 

to the speech therapy clinic.  Thus, just his therapy appointments take the personal 

care worker 18.5 hours a week. I am not willing to cancel the therapy 

appointments because it is very important that he receive these services since his 

doctors believe he may still recover some function, but only if he continues the 

therapy. 

16. With the reduction in E.’s LT-PCS hours from 42 to 32, his LT-PCS worker has 

said that she sometimes does not have time to bathe E. as recommended by the 

doctor.  In addition, she may not have time to do the laundry that has been soiled.   

17. My son has seizures approximately two to three times each month as a result of 

the brain injury. He is on seizure medications, but the medication does not 
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completely control the seizures.  He cannot report these to the doctor himself, so 

either his LT-PCS worker or I need to be able to observe him and report seizures 

to his doctor.   

18. E. also has problems with judgment and memory since the accident.  He does not 

always have a clear understanding of what he can and cannot do.  He will try to 

get out of bed or a chair if no one is with him and he will fall after taking only a 

couple of steps.  He needs physical assistance with walking and transferring for 

his own safety. 

19. I applied for Long-term Personal Care Services for E. when he came home from 

Touro Rehabilitation Center in December of 2008 and he began receiving services 

in January of 2009.  In 2009, he was awarded 42 hours per week.   and received 

42 hours per week until June 14, 2011, when his hours were reduced to 32 hours 

per week. 

20. At some point in 2010, I was notified that E.’s hours had been reduced to 32 hours 

per week.  I appealed that reduction, and while the case was on appeal, his hours 

stayed at 42 per week.  I was notified that I won the appeal, but almost 

immediately, he was reassessed and his hours reduced to 32 per week. To the best 

of my knowledge, he started receiving 32 hours of LT-PCS a week starting on 

June 6, 2011. 

21. I contacted the Advocacy Center in August of 2011 about trying to get additional 

LT-PCS for E..  It was through the Advocacy Center that I learned that I could 

apply for an emergency EDA waiver slot for E..  I was not notified in any way by 
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the Department of Health and Hospitals of the availability of emergency EDA 

waiver slots. 

22. I believe my son’s ability to understand and communicate has improved since the 

accident.  However, his physical condition and his need for care has not changed 

from the time that his services began to the time his hours were reduced.  He 

continues to require the same care with all activities of daily living that he has 

needed since returning from the hospital. 

23. Since June of 2011 when the services were reduced, I have had take off work, and 

have had to pay out of pocket for someone to care for E. when I am not able to be 

at home.  I will not be able to continue to make these financial contributions much 

longer.  In addition to the missed work and the out-of-pocket expenses for care 

services, I must pay over $300 per month for his diapers and gloves needed to 

handle his PEG tube and diapers. 

24. E. used to enjoy spending time with his friends when he wasn’t working.  Now, 

he has very few friends, but does still enjoy seeing his best friend.  However, he 

cannot drive, and he must depend on me to have the time to bring him to see his 

friend.  Because of my work schedule and the time I spend caring for E., I have 

little time to help E. see his friends and family members. 

25. He is still able to see his son, and I can tell by the joy on his face that these times 

make him very happy. 

26. E. has no family available to help other than me.  He has one sister who is an 

adult, but she works full time. In addition, she lives with and cares for my aging 

parents.  My father recently had a stroke and my daughter has become his primary 
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caregiver.  My father is eighty-four years old and my mother is seventy-six years 

old.   

27. E. has been determined eligible for services through the Capitol Area Human 

Services District.  In 2010 he started receiving funding that enabled me to pay a 

personal care worker for an additional ten hours a week, but at the end of June 

2011, these services were discontinued.  I have requested that the services 

continue, but a representative from Capitol Area Human Services District told me 

that their funds were limited and that they would not be able to continue this 

funding for E..  

28. E. is too young to enter a nursing home, and I will do everything I can to prevent 

that from happening. However, if I quit my job, we will not have the income 

needed to sustain our home.  As it is now, I do not have much leave left, and am 

having to take leave more often to assure that someone is with E.. 

29. I want E. to remain at home with me, where he is happy, is making progress in 

understanding and communicating, and gets to see his family and friends 

occasionally.  I am willing to continue doing what I can do, but he cannot make it 

if all he will receive is thirty-two hours per week.  E. deserves to be able to stay 

home with me, and that is where I want him.  I do not want him to go to a nursing 

home. 

 

 /s/L.M.        Sept. 7, 2011   
Lovie Marshall       Date 
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Exhibit 16 Declaration of Vasanthi Vinayagam, M.D.
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DECLARATION OF VASANTHI VINAYAGAM, MD 

 Vasanthi Vinayagam, MD subscribes under penalty of perjury, pursuant to 28 

U.S.C. § 1746, as follows: 

1. My name is Vasanthi Vinayagam and I am a licensed physician practicing in 

Baton Rouge, Louisiana since 1979.  I received by medical degree in 1985 .  I 

completed my residency in Family Practice at Baton Rouge General Medical Center. 

I am Board Certified in Family Practice. 

2. I am affiliated with Lane Regional Medical Center, Baton Rouge General 

Medical Center, and Our Lady of the Lake Regional Medical Center. 

3. I have been treating E. B. at the Primary Care Group for approximately one year. 

4. In 2008 Mr. B. suffered a traumatic brain injury as the result of a car accident.  

His injury has left him with little functional use of his arms and legs, and has resulted 

in him having to use a PEG tube to receive nourishment.  In addition, he has a seizure 

disorder which seems to be a result of the traumatic brain injury. 

5. Mr. B. is incontinent of bowel and bladder and uses adult diapers on a daily 

basis.  The diapers must be changed whenever soiled, and Mr. B. must be thoroughly 

cleaned to prevent skin breakdowns.  Mr. B. is not able to tend to any of his toileting 

needs and must depend on others to do this. 

6. Mr. B. cannot transfer from a sitting to a standing position or from a standing to 

a sitting position without assistance. He must have physical assistance to get in and 

out of bed.  

7. Mr. B. does not have stability and has poor equilibrium, so will not be able to 

stand up straight for more than a couple of steps.  He needs weight-bearing assistance 
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to ambulate.  He is not able to use a walker because of his inability to use his hands 

and arms.  He cannot propel himself in a wheechair. 

8. Based on Mr. B. inability to functionally use his hands, arms or legs, he needs 

full help dressing and undressing, as well as bathing.  I recommend that he be bathed 

in the tub daily because of his use of diapers and because of his PEG tube.  The area 

where the catheter is inserted into the stomach must be cleaned thoroughly on a daily 

basis. 

9. Mr. B.’ traumatic brain injury also left him with poor judgment, impaired short 

and long term memory, and problems with expressive and receptive speech. 

10. Due to Mr. B. physical impairments, as well as cognitive impairments, he cannot 

perform any household chore activities. 

11. Mr. B. had surgery on his right arm in June of 2011 to enable him to bend his 

arm.  He had to have an additional surgery to repair some damage on August 2, 2011.   

12. His surgeon has prescribed use of a Continuous Passive Motion (“CPM”) 

machine every day.  The machine mechanically bends his arm and straightens it out.  

His arm is supposed to be in the machine for six hours, then he takes a two-hour 

break, and is then he is back on the machine for another six hours.  He needs 

assistance to be strapped into the machine. He must be assisted into and out of the 

CPM machine and must be reminded to continue to use it.  

13. Mr. B. has seizures as a result of his brain injuries.  These are only partially 

controlled with medication.  It is important for someone to be with him to be able to 

recognize when he is having a seizure, ensuring that he is safe, and reporr the seizure 

to me so that I can adjust his medication if needed.  
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14. Mr. B. needs physical therapy, occupational therapy, and speech therapy three 

times a week to assist him in rehabilitating from his injuries.  He must be 

accompanied to these appointments. 

15.  It is my understanding that, presently, Mr. B. is only receiving thirty-two hours 

of assistance per month.   He needs more assistance to ensure that he can remain at 

his current level of functioning. 

16. Mr. B. should be able to remain at home, and can do so with adequate personal 

care assistance. 

 

/s/ Vasanthi Vinayagam, M.D.    9/8/11   
Vasanthi Vinayagam, M.D.     Date 
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Exhibit 17  Declaration of Donna Zeno
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Exhibit 18  Declaration of Lisa Richards, M.D.
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IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 
________________________   
      * 
Kenneth Roman, Rickii Ainey, and  * 
Elizabeth Foster, on behalf of  themselves * C.A. No. 3:10-cv-00635-JJB-SCR 
and all others similarly situated,  * 
      * 
 Plaintiffs,    * 
      * Judge James J. Brady 
  v.    * 
      * 
Bruce Greenstein, in his official  *  
capacity as Secretary of the Louisiana *  
Department of Health and Hospitals, and * Magistrate Judge Stephen C.  
Louisiana Department of Health and  *   Riedlinger 
Hospitals,     * 
 Defendants,     * 
      * CLASS ACTION 
________________________  * 
 

LIST OF EXHIBITS IN SUPPORT OF PLAINTIFFS’ 

MOTION FOR PRELIMINARY INJUNCTION 

 
Exhibit 1 Third Declaration of Jean Abadie 
 
Exhibit 2 Declaration of Nell Hahn 
 
Exhibit 3 Declaration of P.M. 
 
Exhibit 4 Declaration of W. Patrick Gahan, M.D. 
 
Exhibit 5 Declaration of E.M.S. 
 
Exhibit 7 Declaration of C.D. 
 
Exhibit 8, Declaration of Lecy Broussard, A.P.R.N. 
 
Exhibit 9, Declaration of I.M.L. 
 
Exhibit 10, Declaration of Scharmaine Baker, D.N.P. 
 
Exhibit 11, Declaration of V.U.S. 
 
Exhibit 12 Declaration of Cherie Drez, M.D. 
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Exhibit 13, Declaration of S.M. 
 
Exhibit 14 Declaration of Daniel Renois, M.D. 
 
Exhibit 15, Declaration of L.M. 
 
Exhibit 16 Declaration of Vasanthi Vinayagam, M.D. 
 
Exhibit 17, Declaration of Donna Zeno 
 
Exhibit 18, Declaration of Lisa Richards, M.D. 
 
 
Date:  September 27, 2011. 

      Respectfully submitted: 
 
/s/ Nell Hahn      
Nell Hahn, T.A., Louisiana Bar No. 22406 
ADVOCACY  CENTER  
600 Jefferson St., Suite 812 
Lafayette, LA 70501 
(337) 237-7380, ext. 311 
(337) 237-0486 FAX 
Email: nhahn@advocacyla.org  
 

      Stephen F. Gold  
      PA Bar No. 09880 
      1709 Benjamin Franklin Parkway 
      Second Floor 
      Philadelphia, PA 19103 
      (215) 627-7100, ext 227 
      Facsimile:  215-627-3183 
      stevegoldada1@gmail.com 
 
      Ken Zeller, D.C. Bar No. 986787 

kzeller@aarp.org 
Bruce Vignery, D.C. Bar No.  297911 
bvignery@aarp.org 
AARP Foundation Litigation 
601 E Street N.W. 
Washington, D.C. 20049 
(202) 434-2138  
Fascimile (202)434-6424 
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      Counsel for the Plaintiff 
 
 

CERTIFICATE OF SERVICE 

 
 I hereby certify that on September , 2011, a copy of the foregoing was filed 
electronically with the Clerk of Court using the CM/EDF system.  Notice of this filing 
will be sent to all counsel by operation of the court’s electronic filing system. 
 
            /s/ Nell Hahn______________________ 
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IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

 
________________________   
      * 
Kenneth Roman, Rickii Ainey, and  * 
Elizabeth Foster, on behalf of  themselves * C.A. No. 3:10-cv-00635-JJB-SCR 
and all others similarly situated,  * 
      * 
 Plaintiffs,    * 
      * Judge James J. Brady 
  v.    * 
      * 
Bruce Greenstein, in his official  *  
capacity as Secretary of the Louisiana *  
Department of Health and Hospitals, and * Magistrate Judge Stephen C.  
Louisiana Department of Health and  *   Riedlinger 
Hospitals,     * 
 Defendants,     * 
      * CLASS ACTION 
________________________  * 
 

PRELIMINARY INJUNCTION 

 

 On the _____ day of _________, 2011, came on for consideration the motion of Plaintiffs 

for a Preliminary Injunction in the above numbered case.  It appears to the Court that the motion 

has merit and that members of the Plaintiff class will suffer immediate and irreparable injury, in 

that they will be deprived of the in-home services and supports that are necessary for them to 

continue to live in their own homes and communities, which is the most integrated setting 

appropriate for them; and the deprivation of these services will lead to a decline in their health, 

safety, or welfare, leading to their eventual placement in institutions.   

 It is therefore: 
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 ORDERED that Defendants, the Louisiana Department of Health and Hospitals Bruce 

Greenstein, Secretary of the Louisiana Department of Health and Hospitals, in his official 

capacity, are enjoined:  

1. From reducing the LT-PCS services of class members, whose services have not yet been 

reduced to the 32-hour maximum, below their current level; 

2. To provide a process for class members to obtain LT-PCS or alternative home-based services 

above the 32-hour cap, which shall include: 

(a) Providing LT-PCS or alternative home and community-based services in excess of 32 

hours a week to individuals who need more than 32 hours to avoid a decline in health, 

safety, or welfare that will lead to the individual’s eventual placement in an 

institution; 

(b) Maintaining services at their current level until Defendants have acted on applications 

for LT-PCS or alternative home and community-based services in excess of 32 hours 

a week;  

(c) For class members whose services have already been reduced, who apply for services 

in excess of 32 hours a week, restoring services to their previous level until 

Defendants have acted on their applications; 

(d) Notifying persons who have been approved for less than 32 hours a week of LT-PCS 

of the availability of services in excess of 32 hours a week and affording them an 

opportunity to apply for them; and 

(e) If the person is found to be in need of services in excess of 32 hours a week, 

maintaining their LT-PCS hours at the level that they had prior to the application of 

the September 5, 2010 rule until they begin to such additional services. 

Case 3:10-cv-00635-JJB -SCR   Document 75     09/28/11   Page 165 of 166



 3 

 It further appears that to the Court that granting this relief will not cause substantial harm 

or the public interest.  

 Plaintiffs are low-income persons for whom the posting of a bond would be a hardship. 

Therefore, no security is required of them. 

 SIGNED the    day of    , 2011 in Baton Rouge, Louisiana. 

 
 
       _________________________________ 
       UNITED STATES DISTRICT JUDGE 
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