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 IN THE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF LOUISIANA 

 
HELEN PITTS, et al.    * C.A. No. 3:10-cv-00635-JJB-SCR 

*    
 PLAINTIFFS    *     
      * JUDGE JAMES J. BRADY 
V.      * 
      * 
BRUCE GREENSTEIN, et al.  * MAGISTRATE JUDGE STEPHEN  
      *   C. RIEDLINGER 

*  
      * CLASS ACTION 
 

PLAINTIFFS’ REPLY TO DEFENDANTS’ RESPONSE IN 
OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 

 
 To require people with disabilities who need more than 32 hours of LT-PCS to go 

into nursing homes in order to access sufficient personal care service is segregation and 

discrimination that violates their rights under the ADA.  When cuts are made to 

community-based programs, States must insure that the alternative services needed to 

avoid institutionalization are actually (not merely theoretically) available.1   

 While Defendants’ response suggests that they have accomplished this, the 

reality, for most class members, is that they still must actually be admitted to a nursing 

facility in order to immediately access the care they need, whether in the community (by 

way of an immediate waiver slot offer2) or in a nursing facility. The circumstances of the 

named plaintiffs and class members set forth in their own and their physicians’ 

declarations, undisputed by Defendants, show that they need more than 32 hours of 

                                                
1 Exhibit 19, Statement of the Department of Justice on Enforcement of the Integration Mandate 
of Title II of the Americans with Disabilities Act and Olmstead v. L.C., p. 3, question 9:  “Can 
budget cuts violate the ADA and Olmstead?,” http://www.ada.gov/olmstead/q&a_olmstead.htm 
(last visited November 9, 2011). 
2 While this motion was pending, the name of the waiver program that would provide sufficient 
home-based services for class members was changed from the Elderly and Disabled Adult waiver 
to the Community Choice waiver.  Plaintiffs will refer to this waiver as the CC waiver.  
References in previous pleadings to the EDA waiver apply to the CC waiver. 
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personal care services to remain safely in their homes and to avoid institutionalization. 

Defendants have voluntarily, and temporarily, extended their services. To require 

Defendants to provide a process by which this can be done for similarly-situated class 

members while this action is pending would not fundamentally alter Defendants’ 

programs—indeed, this can be accomplished by a reasonable expansion of steps 

Defendants have already taken. 

 When, following class certification, Defendants promulgated a new rule providing 

for emergency waiver opportunities for class members,3 Plaintiffs hoped that this would 

obviate the need for preliminary injunctive relief. However, Plaintiffs have learned that 

the opportunities under this policy are far too limited to provide for class members with 

the services they need pending trial on the merits. 

1.  Class members are at risk 

 The detailed declarations of named plaintiffs, class members, and their doctors 

and nurses show the risks to which the reduction in services subjects the class in this 

case.  While none of them have sought admission to nursing facilities, the risks they run 

are real and immediate.  They risk not being cleaned after incontinence episodes because 

no one is there to change them.4  They risk missing meals or being bathed.5  They risk 

                                                
3 Exhibit 20 37 La. Reg. 1490-91 (June 20, 2011) (amending La. Admin. Code tit. 50, §8105). 
4 Exhibit 5, Declaration of E.M.S., ¶15; Exhibit 21, Declaration of Mary Dunn, ¶16; Exhibit 22, 
Declaration of Bessie Foreman, ¶16; Exhibit 23, Declaration of Estelle Curtain, ¶11 and 12. 
5 Exhibit 5, Declaration of E.M.S., ¶¶19, 21; Exhibit 7, Declaration of C.D., ¶23; Exhibit 8, 
Declaration of Lecy Broussard, ¶8; Exhibit 9, Declaration of I.M.L., ¶¶20, 21, 27; Exhibit 10, 
Declaration of Scharmaine Baker, ¶9; Exhibit 11, Declaration of V.U.S. ¶17; Exhibit 12, 
Declaration of Cherie Drez, M.D. ¶13; Exhibit 13, Declaration of S.M. ¶7; Exhibit 14, 
Declaration of Daniel Renois, M.D. ¶10; Exhibit 15, Declaration of L.M. ¶16; Exhibit 21, 
Declaration of Mary Dunn, ¶¶19, 25; Exhibit 22, Declaration of Bessie Foreman, ¶¶13, 14; 
Exhibit 23, Declaration of Estelle Curtain, ¶18, 20. 
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having to limit their fluid intake so that they will not have to urinate as often.6 They risk 

falling if no one is with them to assist them with transferring.7 They risk having to remain 

in bed even during the day after their worker leaves, because no one will be available to 

put them to bed later.8 These are exactly the types of unmet needs that studies have 

shown lead to death, institutionalization, injury, or worsening health in people with 

disabilities.9   

 The defendants have voluntarily extended LT-PCS services at their pre-

September 2010 levels for these class members, through February 29, 2012.10  This case 

will probably not be tried before that date, so these class members have no assurance that 

they will continue to receive the services they need without the intervention of this Court. 

Further, here is no reason to think that all class members know to contact the Advocacy 

Center so that class counsel can request a voluntary extension of their services until next 

February. This Court must intervene to prevent irreparable harm, through the denial of 

medically necessary services, to the class. 

2.  The steps Defendants have taken to date are not sufficient to prevent irreparable harm 
to class members 
 
 While Defendants persuasively extol recent changes to their programs, these 

changes do not alter the situation facing many class members:  in order to obtain enough 

personal care service to remain safely at home, without experiencing a years-long wait, 

they must be first admitted to a nursing facility.   

                                                
6 Exhibit 7, Declaration of C.D., ¶23; Exhibit 8, Declaration of Lecy Broussard, ¶8 
7 Exhibit 10, Declaration of Scharmaine Baker, ¶9; Exhibit 21, Declaration of Mary Dunn ¶23; 
Exhibit 23, Declaration of Estelle Curtain, ¶14. 
8 Exhibit 5, Declaration of E.M.S., ¶¶19, 21; Exhibit 7, Declaration of C.D., ¶23; Exhibit 8, 
Declaration of Lecy Broussard, ¶8; Exhibit 9, Declaration of I.M.L., ¶¶20, 21, 27; Exhibit 10, 
Declaration of Scharmaine Baker, ¶9; Exhibit 11, Declaration of V.U.S. ¶17. 
9 See Exhibit 24, Declaration of Mitchell LaPlante ¶¶ 10-17 (Rec. Doc. 36-4, pp. 389-91). 
10 Third Eley Decl. (Rec. Doc. 81-1) ¶70. 
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A. The replacement of the EDA waiver with the CC waiver 

 This is not a new development. Though approval from CMS for the CC Waiver 

only came through in October of 2011, Defendants bruited this revamp in connection 

with their motion to dismiss and for summary judgment.11  As Plaintiffs pointed out 

then,12 the changes in the CC waiver will add services for people who are already on the 

waiver, but since the CC waiver will add no new waiver slots, by itself it will do nothing 

to reduce the lengthy wait for adequate community services that is the central problem 

facing the class. 

B.  Creation of a process for granting expedited waiver slots 

 The process for granting expedited CC waiver slots for some class members (the 

July 2011 Emergency Rule) is indeed a positive development.  Its adoption, and the fact 

that several of the individuals who have been brought to Defendants’ attention in this 

action have received waiver slots under the program, shows that an exception to 

Defendants’ rules that will offer expedited services to class members is indeed workable.  

 However, the current rules and procedures limit this program so that it cannot 

help many class members. 

1.  Class members who are not approved to receive at least 32 hours a week cannot even 
apply for these slots.  
 
 According to the Third Declaration of Hugh Eley, ¶7, 13 approximately 2,000 of 

the 2,900 persons who are now receiving LT-PCS, who have had their hours reduced 

from above 32 hours a week, had them reduced to less than 32 hours.  These individuals 

                                                
11 Memorandum in Support of the Motion to Dismiss (Rec Doc 11-1) p. 11; Defendants’ Reply to 
Plaintiffs’ Response to Motion for Summary Judgment (Rec. Doc. 39) p. 4. 
12 Memorandum in Opposition to Summary Judgment (Rec. Doc. 36-1) p. 14, n. 71. 
13 Rec. Doc. 81-1. 
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are not eligible to apply for an emergency waiver slot. About 375 individuals have not yet 

had the 32-hour cap applied to them. 

 Contrary to Defendants’ contention, the class in this case is not limited to 

individuals who are currently approved to receive exactly 32 hours of LT-PCS a week.  

The class definition is as follows: 

Louisiana residents with disabilities who have been receiving 
Medicaid-funded services through the LT-PCS program; who 
desire to reside in the community instead of a nursing facility; who 
require more than 32 hours of Medicaid-funded personal care 
services per week in order to avoid entering a nursing facility, and 
who do not have available (including through family supports, 
shared living arrangements, or enrollment in the ADHC waiver) 
other means of receiving personal care services.14  

  

 Also contrary to Defendants’ assertions, at pp. 16-17 and n. 10 of their Response, 

class members who are receiving less than 32 hours of care are affected by the 32-hour 

cap. Because of it, they cannot access the expedited waiver slots through the existing 

appeals process. 

 This was recently demonstrated in the case of R.M., a twenty-six-year-old woman 

with severe disabilities caused by a traumatic brain injury in 2003. Her father has 

submitted a detailed declaration concerning her disabilities and needs. 15  

 R.M. had been receiving 36.5 hours of LT-PCS for at least the last two years prior 

to May of 2011.16  In May, she was reassessed under the September 2010 rule that is 

challenged here.  Though her abilities had declined since her last assessment, she was 

approved for only 29 hours of LT-PCS 2011, because her “ADL index” (explained 

                                                
14 Ruling on Plaintiffs’ Motion for Class Certification (Rec. Doc. 58, June 6, 2011) pp. 5-6. 
15 Exhibit 25, Declaration of C.M, ¶¶ 2-9, 17; Attachment B to Declaration of C.M. (letter dated 
August 8. 2011 from Mario Moreno, M.D.) 
16 Exhibit 25, Declaration of C.M., ¶12. 
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below) only came out to 11.17  Her application for an emergency waiver slot was denied 

because she was not approved to receive exactly 32 hours.18   

 When she attempted to use the appeals process to appeal the award of only 29 

hours, arguing that she needed more than 32 hours of LT-PCS to avoid placement in a 

nursing home, and that she had to be approved for 32 hours in order to be able to apply 

for an emergency waiver slot, the Administrative Law Judge denied her appeal on the 

grounds that the maximum amount of LT-PCS that could be awarded, 32 hours, would 

not be sufficient to keep Ms. M. from having to enter a nursing home.  In her appeal, Ms. 

M. showed that her family cannot physically or emotionally cope with any additional 

caregiving, and cannot go on paying out of pocket for the 8 to 10 hours of care a week 

that have been taken away. She presented evidence that her parents have already taken 

steps to determine her eligibility for nursing home services, in preparation for admitting 

her to a nursing home if additional hours of LT-PCS are not provided.  R.M.’s doctor is 

also concerned that the decrease in R.M.’s service hours could force the family to seek 

nursing home placement, as she is in constant need of care and supervision. He expressed 

concern that her health could deteriorate if she is not provided with more than 32 hours a 

week of care.19 

 The Administrative Law Judge credited this evidence, yet specifically held: 

…Although Appellant’s representative presented credible evidence that Appellant 
requires additional hours, the LT-PCS program is limited to 32 hours a week. 
Louisiana Register 36:2818.  Both Appellant’s representative and her doctor have 
stated that thirty-two hours a week of LT-PCS will not be enough to prevent 
Appellant from entering a nursing facility.  Therefore Appellant failed to show 
that obtaining additional hours per week of LT-PCS will avoid her entering into a 
nursing facility. 

                                                
17 Id. ¶¶ 13, 14. 
18 Id. ¶16. 
19 Id. ¶17, 18 and Attachments B and C. 
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   The Department correctly held that Appellant is entitled to twenty-nine hours a 
week of LT-PCS.20 
 

 Thus Ms. M., and other class members who were awarded less than exactly 32 

hours under the September 2010 rule, are caught in a classic Catch-22:  they cannot 

obtain the hours of care that they need to remain out of a nursing facility unless they 

receive an emergency waiver slot, but they cannot succeed in appealing the 32 hours of 

care they need in order to apply for an emergency waiver slot because they need more 

than the 32 hour maximum to stay out of a nursing home.  Any appeal for 32 hours, for a 

person who needs more than 32 hours to remain in his or her home, would be futile. 

 Lest the Court believe that individuals who are approved to receive less than 32 

hours of services a week do not have severe disabilities, and cannot require more than 32 

hours of care to remain safely in their homes, Plaintiffs would remind the Court that, in 

order to even qualify for the LT-PCS program, recipients must meet a nursing facility 

“level of care,” and must demonstrate that they “face a substantial possibility of 

deterioration in mental or physical condition or functioning if either home and 

community-based services or nursing facility services are not provided in less than 120 

days.”21 This “imminent risk” determination requires the administration of stringent 

criteria, and can be satisfied by a statement from a physician that the person is at 

substantial risk of nursing home placement or mental or physical deterioration if he or she 

does not receive home- and community-based services within 120 days.22   

Since September of 2010, the determination of how many hours of LT-PCS a 

                                                
20 Attachment C to Exhibit 25, Declaration of C.M., p. 5. 
21 See Plaintiffs’ Memorandum in Opposition to Motion for Summary Judgment (Rec. Doc. 36-1) 
pp. 17-18, and exhibits and testimony cited nn. 92-95; Exhibit 26, 30 La. Reg. p. 2831-32 
(December 20, 2004) (amending La. Admin. Code tit. 50, Part XV, §12905(B)(3)). 
22 Exhibit 27 LOCET manual excerpts, Section 7.2, p. 21 of 32. 
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person can receive has been based on an “ADL Index.” 23 The ADL index is constructed 

based on only four of the eight activities classed as “activities of daily living” or 

“ADL’s.” 24 It does not consider recipients’ inability to perform bathing, dressing, 

ambulating, and personal hygiene and grooming tasks. The index does not include 

information obtained on Defendants’ assessment instruments about what are termed 

“instrumental activities of daily living” or “IADL’s” (meal preparation, housework, 

managing finances, managing medications, using the phone, shopping, or transportation).  

The index similarly ignores data that is collected in Defendants’ assessment instruments 

on each recipient25 about such crucial factors as cognitive impairments; difficulty with 

vision, hearing, or communicating; behavioral symptoms; bladder and bowel continence; 

disease diagnoses; health problems such as diarrhea, fever, loss of appetite, shortness of 

breath, edema, delusions, and hallucinations; exent of pain; falls; nutritional status (unless 

the person is tube-fed); presence or absence of pressure sores; the number and types of 

medication the person takes; and, most importantly, how much informal support the 

person has.   

People are not eligible to receive 32 hours a week of LT-PCS under this 

methodology unless they score at least a 14 on the ADL index. To score a 4 in any area, a 

person must need “extensive assistance,” “maximal assistance,” have “total dependence,” 

or have not had the activity occur at all, in the last three days. A maximum of 3 points is 

                                                
23 Exhibit 28, 36 La. Reg. p. 1749 (August 20, 2010) (amending La. Admin. Code tit. 50, Part 
XV, §12901(C)).  
24 Exhibit 29, Eley deposition p. 162, l. 12 - p. 163, l. 13; Exhibit 30, Doc. 1949, pp. 2, 13-14 
(Rec. Doc. 36-6, pp. 210, 221-22); Exhibit 31, MDS-HC (Eley Deposition Exhibit 1, Rec. Doc. 
36-4, p. 369-373. 
25 Exhibit 31, MDS-HC, Sections B, C, D (Rec. Doc. 36-4, p. 369); Sections E, F, and G (Rec. 
Doc. 36-4, p. 370); Section H(1) and H(2)(c)-(f) and (i)-(j), H(3)-(7) (Rec. Doc. 36-4, p. 370-71); 
Sections (I) – (Q) (Rec. Doc. 36-4, pp. 371-73). 
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given for “needs for assistance in eating,” while each of the other ADL needs can earn 4 

points each.  Therefore, mathematically, to qualify for the maximum of 32 hours, a 

person would have to score at least 4 in two of these areas, and 3 in two others; or 4 in 

three areas, and 2 in one other.26 

 Examples of class members who have scored less than a 14 on the ADL index, 

and thus have been approved for fewer than 32 hours a week of LT-PCS, are P.M. (Paula 

Marshall), E.M.S. (Eddie Mae Shaw), C.D., R.M., Mary Dunn, Bessie Foreman, and 

Estelle Curtain.  The needs of Ms. Marshall, Ms. Shaw, and C.D. were discussed in 

Plaintiffs’ Memorandum of Law in Support of their Motion for Preliminary Injunction.27  

Mary Dunn 

 Mary Dunn is 81 years old and lives alone.28  She has a submitted a detailed 

declaration. Ms. Dunn uses a wheelchair and needs complete assistance with moving 

from one surface to another, toileting, bathing, grooming, and dressing. Because of a fall 

she experienced as a result of her attempting to transfer to her bedside commode 

unattended, she has a fracture in her hip.29  

 Until June of this year, she was receiving 38 hours a week of LT-PCS.  In May 

2011, she was notified that her hours would be reduced to 29.30  She attempted to appeal 

the reduction.  Due to her medication and her advanced age, she is becoming forgetful, 

                                                
26 Exhibit 29, Eley deposition p. 164, l. 3 – p. 172, l. 11; Exhibit 31, MDS-HC, p. 2, Section H, 
Item 2 (“ADL Self-Performance” pp. 2 and 3, items H(2)(a),(b),(g) and (h) (Rec. Doc. 36-4 p. 
371); Exhibit 32, Doc. 1949, pp. 2, 13-14 (Rec. Doc. 36-6, pp. 210, 221-22); Exhibit 31 MDS-HC 
(Eley Deposition Exhibit 1, Rec. Doc. 36-4, p. 369-373); Exhibits 32 (Eley deposition exhibit 4, 
Rec Doc 36-4, p. 374-75) and 33, Detailed Explanation of Scoring (Eley deposition exhibit 5, 
Rec. Doc. 36-4, pp. 374-77); Exhibit 34, letter dated March 4, 2011 from Caroline Brown to Nell 
Hahn, item 8 p. 3 (Rec. Doc. 36-4, p. 341). 
27 Rec. Doc. 75, pp. 14-19. 
28 Exhibit 21, Declaration of Mary Dunn, ¶1. 
29 Id. ¶¶5, 6. 
30 Exhibit 21,  Declaration of Mary Dunn, ¶4. 
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and she is not exactly sure what happened with her appeal, but she only succeeded in 

obtaining approval for one additional hour.  She was not notified that if she appealed and 

received 32 hours, she would be eligible to apply for an emergency waiver slot.31 She 

needs 38 to 40 hours of LT-PCS to remain in her own home.32 

 As her declaration details, 32 hours of personal care a week is not enough for a 

worker to handle all of Ms. Dunn’s personal care, meal preparation, housework, and 

accompanying to medical appointments, so she is sometimes forced to miss meals and 

skip hygiene tasks.33 Since her hours were reduced, she has had incontinence “accidents” 

when her worker was not there, and has had to wait for many hours for her worker to 

change and clean her.34  

 Ms. Dunn’s declaration, and that of Emile A. Barrow, Jr., the Board-certified 

cardiologist who has treated her for the last 24 years, establish that it is medically 

necessary for Ms. Dunn to receive more than thirty-two hours per week to live safely in 

her home.  Dr. Barrow stated unequivocally that in his professional medical opinion, if 

Ms. Dunn’s hours are not increased, her condition will deteriorate quickly, and she will 

have to consider going into a nursing facility.35   

Bessie Foreman 

 Bessie Foreman is 86 years old and lives alone in Iowa, Louisiana.36 She has a 

submitted a detailed declaration. 

                                                
31 Id. ¶5, 6. 
32 Id. at ¶7. 
33 Id. ¶¶8-22, 25. 
34 Id. ¶24. 
35 Exhibit 35, Declaration of Emile A. Barrow, Jr., M.D. ¶¶7-9. 
36 Exhibit 22, Declaration of Bessie Foreman ¶1. 
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 Ms. Foreman was receiving 38 hours a week of LT-PCS until March of 2011, 

when she was notified that her hours would be reduced to 26 hours a week.  She filed an 

appeal of that decision.  On or about May 1, 2011, her hours were reduced to thirty-two 

hours per week pending the appeal hearing.37  The hearing was held by phone and Ms. 

Foreman could not participate because she cannot hear.  The decision on appeal was to 

uphold the Department’s reduction of her hours to 26.38  The appeal hearing was held 

prior to the Department’s implementation of the new emergency waiver rule, but because 

her hours were reduced to under 32 per week, Ms. Foreman will not be able to apply for a 

waiver slot unless this Court requires it. 

 As her declaration details, 32 hours a week is insufficient to provide for the home 

care Ms. Foreman needs.  Since her LT-PCS hours have been reduced, Ms. Foreman has 

had to cut down on meals, is no longer able to have a bath daily, and often has to wait for 

extended periods without being cleaned after bowel or bladder accidents.39  Her daughter, 

who lives 30 miles away and works two jobs, is currently helping her, but she cannot 

continue to provide this help on a daily basis.40 

Estelle Curtain 

 Estelle Curtain is 58 years old and lives alone in Baton Rouge.41  She has 

submitted a detailed declaration. 

 Until she was reassessed in 2011, Ms. Curtain was receiving 37.25 hours of LT-

PCS a week.  At the time she was notified that her hours would be reduced to 29 per 

week, she did not know about the Advocacy Center.  She tried to appeal the reduction, 
                                                
37 Id. ¶3, 
38 Id. ¶4.  
39 Id. ¶¶13, 14, and 16. 
40 Id. ¶¶9 and 10. 
41 Exhibit 23, Declaration of Estelle Curtain ¶1.  
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but the appeals agency told her that they could not find her paperwork.  Her hours were 

reduced to 29 in mid-June of 2011, prior to the July 2011 emergency rule.42  

 After her hours were reduced (and before they were restored in October by 

request from the Advocacy Center), Ms. Curtain had to sit or lie in wet diapers or bed 

pads for many hours because her worker was not there to change her.43  Her worker did 

not have time to do her laundry for days at a time, which forced her to live in unclean and 

unsanitary conditions.44 Her nutrition suffered, and she began experiencing a recurrence 

of symptoms of depression.45 

 When class members appeal cuts in service to below 32 hours a week, they can 

only receive continued benefits while appeals are pending of up to 32 hours a week. It 

typically takes the agency several months to decide an appeal.46 

2.  It is likely that more than 100 class members need emergency waiver slots 
 
 Though Defendants state that they will request 500 additional waiver slots to 

accommodate class members and others on the years-long waiting list for waiver 

services, there is no assurance that this request will be funded, or even make it into the 

Executive Budget.47  One hundred slots may or may not be sufficient to provide 

                                                
42 Id. ¶¶2-4. 
43 Id. ¶14. 
44 Id. ¶15 
45 Id. ¶¶25, 28. 
46 In response to discovery requests, Defendants have provided Plaintiffs with a spreadsheet 
listing the dates and dispositions of appeals of reductions in LT-PCS since September 5, 2010.  
Three hundred appeals have been decided, and the agency took an average of 68 days to decide 
them.  The maximum number of days a decided appeal pended was 183.  Forty appeals had not 
been decided as of the date of the spreadsheet, and they had pended an average of 57 days.  The 
longest an open appeal had pended was 314 days. Exhibit 36. Fourth Declaration of Jeanne 
Abadie, ¶4. 
47 The fact that the Office of Aging and Adult Services (“OAAS”) requests additional waiver slots 
does not mean that these slots will become available.  As Hugh Eley testified in his deposition, 
each DHH office comes up with a proposed budget.  The Secretary of DHH then submits a 
proposed budget to the Division of Administration, which may or may not fully fund each 
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emergency waiver services to all class members who are reduced to exactly 32 hours, but 

it is very unlikely that it will be enough to serve all class members who are affected by 

the cap, if the 2,000 individuals whose services have been reduced to below the cap, as 

well as the 375 whose services have not yet been reduced, are permitted to apply.   

3.  Class members must not be required to demonstrate that they will enter nursing 
facilities “immediately” in order to qualify for additional hours of service 
 
 On the one hand, Defendants appear to deny that only persons for whom a cut in 

services would necessitate an immediate admission to a nursing facility will be granted 

waiver slots. On the other hand, they make it clear that they are not prepared to follow 

the standard set forth in the United Stated Department of Justice’s technical assistance for 

evaluating risk of institutionalization or segregation.  Defendants claim that it is 

impossible for them to apply a standard that would award an emergency waiver slot to 

individuals for whom the cuts in LT-PCS are “likely to cause a decline in health, safety, 

or welfare that would lead to the individual’s eventual placement in an institution,” 

because many LT-PCS recipients have degenerative diseases and conditions, and because 

Defendants are not aware of “sound diagnostic tools” that would assess whether a person 

requires a specified number of hours to avoid such a decline. 

 Class members’ doctors can and have stated that in their medical opinions they 

will suffer such a decline if their hours of home care are reduced to 32 or fewer.48  To the 

                                                                                                                                            
office’s budget proposal.  The Division of Administration then develops the Executive Budget to 
submit to the Legislature, which usually includes less that the amounts that agency offices ask 
for. Exhibit 29, Eley deposition, p. 196, l. 24 – p. 200, l. 7. In SFY 2010,  OAAS requested 
funding for 1,000 additional waiver slots, but these were not even included in the Secretary’s 
proposed budget to the Division of Administration. Exhibit 34, letter dated March 4, 2011 from 
Caroline Brown to Nell Hahn, item 3 p. 1 (Rec. Doc. 36-4, p. 340-41.) 
48 Exhibit 37, Declaration of Kendra Whitney, M.D. (re Kenneth Roman) (Rec. Doc. 36-4, pp. 
279-82) ¶¶ 7-8, 11; Exhibit 38, Declaration of Christopher Lege, M.D. (re Rickii Ainey) (Rec. 
Doc. 36-4, pp. 287-89) ¶¶9-10; Exhibit 39, Declaration of Robert Ancira, M.D. (re Rickii Ainey) 

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 13 of 202



 14 

extent that Defendants require a showing of an “immediate” or “near term” admission to 

a nursing facility in order to qualify for an emergency waiver slot, their new policy will 

not prevent unlawful discrimination against class members. 

4.  Interim relief must be made available while emergency waiver applications are 
processed and services initiated. 
 
 Defendants’ new emergency waiver slot policy makes no provision for continuing 

or restoring necessary LT-PCS hours while requests for emergency slots are pending, 

applications processed, and waiver services planned and initiated. Though Defendants 

claim that it is takes only two weeks for it to process emergency waiver applications, this 

is not borne out by Defendants’ response to discovery dated November 2, 2011,49 and 

ignores that historically it has typically taken 60 to 90 days for waiver services to begin, 

once an offer has been made. As of October 11, 2011, only three emergency waiver 

offers had been made.  Two were made within two weeks of their request dates, but one 

was made on September 7, 2011, 43 days after it was requested.  This person’s waiver 

services were not started until October 18, 2011.50 

 As of October 11, 2011, six requests for emergency waiver slots were pending for 

class members who are approved to receive 32 hours a week of LT-PCS. Defendants’ 

spreadsheet shows that four of these had requested emergency waiver slots between July 

26, 2011 and September 15, 2011.  

                                                                                                                                            
(Rec. Doc. 36-4, pp. 290-92) ¶6; Exhibit 40, Declaration of Mark Operario, M.D.(re Eddie Mae 
Shaw) ¶¶9-10; Exhibit 4, Declaration of Patrick Gahan, M.D. (re Paula Marshall) (Rec. Doc. 73-
3, pp. 40-41) ¶¶8-10; Exhibit 18, Declaration of Lisa Richards, M.D. (re Elizabeth Foster) (Rec. 
Doc. 73-3, pp. 114-15) ¶¶10-11; Exhibit 8, Declaration of Lecy Broussard, A.P.R.N.(re C.D.) 
(Rec. Doc. 73-3, pp. 55-59) ¶¶9-10; Exhibit 10, Declaration of Scharmaine Baker, D.N.P. (re 
I.M.L.) (Rec. Doc. 73-3, pp. 66-69) ¶¶7-10; Exhibit 12, Declaration of Cherie Drez, M.D. (re 
V.U.S.) (Rec. Doc. 73-3, pp.79-82) ¶¶11-13; Exhibit 35, Declaration of Declaration of Emile A. 
Barrow, Jr., M.D. at ¶¶7-9. 
49 Exhibit 36. Fourth Declaration of Jeanne Abadie, ¶5 and attached spreadsheet. 
50 Id. 
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 Moreover, waiver services do not start right away.  Hugh Eley testified earlier in 

this case that it takes an average of 60 to 90 days, and sometimes longer—for services to 

begin once a waiver offer is made.51  To avoid deterioration and risk of 

institutionalization during this period, interim LT-PCS exceeding the 32-hour limit is 

needed. 

C.  Elimination of the 90-day stay rule for offers to nursing facility residents still requires 
unlawful segregation and institutionalization in order to receive adequate personal care 
services. 
 
 Prior to June 20, 2011, Defendants not only required people with disabilities to be 

admitted to a nursing facility in order to get access to immediate home care services in 

excess of 32 hours a week—they also required them to remain in the nursing home for at 

least 90 consecutive days before they could receive an EDA waiver offer.52  On June 20, 

2011, the Department revised its rule to delete the requirement that the person remain for 

90 consecutive days in a nursing facility before a waiver offer can be made.  However, it 

has retained the requirement that a person be actually admitted to a nursing facility in 

order to qualify for a waiver offer.   

 Though clearly the elimination of the 90-day consecutive stay requirement is an 

improvement, any requirement that a person actually be admitted to a nursing facility 

before he or she receives a waiver offer violates the ADA (especially given the 60- to 90-

day start-up period for waiver services). See, e.g., Marlo M. v. Cansler53 (granting 

preliminary injunction because plaintiffs would suffer regressive consequences if “even 

                                                
51 Defendants’ Statement of Undisputed Facts in Support of the Motion for Summary Judgment 
(Rec. Doc. 39-1) at 10, no. 65. 
52 Exhibit 41, 36 La. Register 2217-20 (October 20, 2010) (amending La, Admin. Code tit. 50, 
part XXI. §8105(B)). The only exceptions to this rule were individuals with substantiated cases of 
abuse or neglect referred by Adult Protective Serivces or Elderly Protective Services, and 
individuals with Amyotrophic Lateral Sclerosis (Lou Gehrig’s disease).   
53 679 F. Supp. 2d 635, 638 (E.D.N.C. 2010) 
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temporarily” returning to an institutional setting); Cruz v. Dudek54 (granting preliminary 

injunction where state proposed entry into nursing home for sixty days prior to providing 

community-based services); Haddad v. Arnold55 (granting preliminary injunction after 

finding that the plaintiff would suffer irreparable injury if forced to enter a nursing 

home).  “Temporary” unjustified institutionalization disrupts the individual’s established 

life in the community and places him or her at risk of psychological, emotional, and 

physical deterioration.  

 Defendants must provide meaningful opportunities for class members to obtain 

the same personal care services that they would obtain in a nursing facility in the most 

integrated setting appropriate for them—their own homes and communities. It must not 

condition receipt of those services upon first being admitted to a segregated institutional 

setting. 

 
D.  Offering EDA waiver slots to LT-PCS recipients who have had to wait for years for 
those services does not meet immediate needs of class members  
 
 Defendants tout progress in offering waiver slots to 1,500 recipients of LT-PCS in 

the last year, including two of the original named plaintiffs—Helen Pitts and Denise 

Hodges.  What Defendants neglect to say is that these individuals, like virtually all 

individuals in the community who need services in excess of 32 hours a week, have had 

to wait for years on a waiting list before being offered these services. No new EDA 

waiver slots have been added since 2009; as of the first of this year, there were 19,156 

                                                
54 No. 10-23048, 2010 WL 4284955, at *3-7 (S.D. Fla. Oct 12, 2010) (Order adopting 
Magistrate’s Report and Recommendation, Nov. 24, 2010). 
55 784 F.Supp. 2d 1284 (M.D. Fla. 2010). 
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people on the waiting list for these services.56 As of March 30, 2011, there was a wait 

time of 40.5 months for EDA services.57 

 Plaintiffs Helen Pitts and Denise Hodges, for example, had been on the waiting 

list since September of 2007 when they were offered slots in 2011. Because their 

situations were spotlighted in this action, they were spared the reduction in their LT-PCS 

hours that would have placed them at grave danger of physical and mental deterioration.58  

Defendants voluntarily extended their services at their pre-September 2011 level because 

of their involvement in this case. But many members of the certified class in this action 

have been, or will be, waiting years for waiver slots, without the protections that Ms. Pitts 

and Ms. Hodges were able to get because they personally came to the attention of class 

counsel.   They need this Court to protect them against the risk of mental and physical 

deterioration that may lead to institutionalization. 

E.  Voluntary extensions of LT-PCS services to named Plaintiffs and others identified by 
class counsel do not meet the needs of unnamed class members. 
 
 Defendants have voluntarily extended LT-PCS services at their pre-September 

2010 level for approximately 20 class members that class counsel has brought to their 

attention.  However, Defendants have made it clear that they have not committed to 

extending these services past February 29, 2011.  Further, this does nothing to meet the 

needs of class members that class counsel has not encountered.  

 The Advocacy Center has not succeeded, despite its attempts to reach out to 

                                                
56 Exhibit 42, Document 2482, Email from Steven Buco to Rick Henley. 
57 Second Declaration of Hugh Eley (Rec. Doc. 39-2) ¶21. 
58 Ms. Pitts’ physician, Dr. Gregory Ward, a physical medicine and rehabilitation specialist 
practicing in Baton Rouge, who has treated her for over ten years, noted that her multiple 
diagnoses put her “in a precarious situation,” and that that when she lacked adequate in-home 
care for a period of time in 2008 or 2009, her condition greatly deteriorated. Exhibit 43, 
Declaration of Gregory Ward, M.D. (Rec. Doc. 36-4, pp. 275-278). 
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members of the class, in identifying more than a small fraction of the persons placed at 

risk by these cuts. For example, Defendants have provided, in response to discovery in 

this case, a list of 366 people who have filed administrative appeals of the cuts in their 

LT-PCS hours since September 2010.  Only  26 of them have contacted the Advocacy 

Center (not necessarily about the appeals).59 

 The fact that Defendants have extended LT-PCS hours at their previous level for 

numerous class members shows that to do so is not a “fundamental alteration” of their 

program.  All Plaintiffs are seeking to do in this motion is to obtain this same 

consideration pendente lite on a fair and even-handed basis to all class members who 

need it. 

ARGUMENT 

A.  Plaintiffs have standing to seek preliminary injunctive relief for the class 

 Defendants devote considerable effort to arguing that the named plaintiffs do not 

have standing to challenge aspects of the emergency waiver process.  Defendants claim 

that the named plaintiffs are not affected by the alleged deficiencies in the process. 

However, of the three named plaintiffs, only Rickii Ainey has been offered an emergency 

waiver slot60 under the new policy. Kenneth Roman and Elizabeth Foster have been 

permitted to apply for emergency slots, but a decision has not yet been reached on their 

applications.  Defendants have voluntarily extended LT-PCS hours for all the named 

plaintiffs at their pre-September 2010 levels until February 29, 2011.  

                                                
59 Exhibit 36, Fourth Declaration of Jeanne Abadie, ¶3. 
60 This offer was made on or about October 27, 2011.  Id., ¶7. 
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 Defendants cite Lewis v. Casey61 for the proposition that the named plaintiffs do 

not have standing to seek additional slots beyond the 100 currently allocated, to seek to 

provide emergency slots to people approved to receive fewer than 32 hours of LT-PCS, 

to provide interim benefits for persons while they apply for emergency slots, or to 

challenge the standard for awarding emergency slots. 

 When they brought this action, all of the named plaintiffs were at risk of 

deterioration and institutionalization because of the September 2010 rule mandating 

reductions in their LT-PCS hours.  This policy had no exceptions process for people who 

need more than 32 hours of LT-PCS to remain in their homes and communities.  The 

named plaintiffs were all personally affected by this lack of an exceptions policy and had 

standing to challenge it. The fact that Defendants have now voluntarily adopted an 

exceptions policy of sorts does not deprive the named plaintiffs of standing. 

 Voluntary actions taken by a defendant in a class action to alleviate harm to the 

named class representative do not affect that representative’s standing. As the Fifth 

Circuit explained in Mississippi Prot. & Advocacy Sys., Inc. v. Cotton,62 named plaintiffs 

who present a live controversy when filing their complaint and at the time of class 

certification cannot be “mooted out” by voluntary actions of defendants in such a way as 

to destroy their ability to represent the class.  Their claims are seen as “capable of 

repetition, yet evading review.” Sosna v. Iowa;63 Zeidman v. J. Ray McDermott.64 

 Lewis v. Casey is inapposite.  In Lewis, a sweeping injunction minutely regulating 

Arizona’s prison law libraries had been obtained even though actual harm had only been 

                                                
61 518 U.S. 343 (1996). 
62 929 F.2d 1054, 1057-58 (5th Cir. 1991) 
63 419 U.S. 393, 399-400 (1975), 
64 651 F. 2d 1030 (5th Cir. 1981) 

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 19 of 202



 20 

shown by two class members, and the harm they had suffered did not rise to the level of a 

systematic constitutional violation.  Similarly, Hodgers-Durgin v. de la Vina,65 differs 

from the instant case because there, the named plaintiffs did not have standing to seek 

injunctive relief when the case was filed, because they were not threatened with future 

harm. These cases do not support the argument that the named plaintiffs in this case, who, 

when the case was filed, were threatened with actual harm from a systematic policy 

whose effects they shared with other class members, lack standing. 

 The applications of plaintiffs Roman and Foster for an emergency waiver slot are 

still pending.  Thus, they have standing to challenge the standard being used in the 

exceptions process. 

 The one area in which the named plaintiffs may differ from some class members 

is that they have all been approved to receive 32 hours a week of LT-PCS in their most 

recent assessment.  Thus, they are eligible to apply for emergency waiver slots under the 

July 2011 Emergency Rule.  To satisfy any necessity for a class representative that is 

approved to receive less than 32 hours of LT-PCS, class members Eddie Mae Shaw 

(“E.M.S.” in Plaintiffs’ Memorandum in Support of Motion for Preliminary Injunction), 

Paula Marshall (“P.M.”), Mary Dunn, Bessie Foreman, and Estelle Curtain will seek 

leave to intervene as additional class representatives.  

B.  Plaintiffs have satisfied the the preliminary injunction requirements.. 
 
 Though Defendants characterize this motion as seeking a mandatory injunction, 

and cite cases that purport to establish a higher standard for such relief, for most class 

members the relief requested here will simply retain the status quo as of the date this 

action was instituted. Where a defendant an injunction proceeding takes the actions 
                                                
65 199 F.3d 1037 (1999). 
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sought to be enjoined, the court may enter a preliminary injunction to restore the status 

quo.”66 In any event, the need for Court intervention to protect the civil rights of class 

members outweighs any considerations purporting to disfavor mandatory injunctions.   

 Defendants’ cite Martinez v. Matthews67 (finding despite a “clearly favoring” 

analysis, that the Migrant Health Act required immediate appointment of migrant workers 

to a majority of the health provider’s board of directors), for the proposition that 

mandatory injunctions require a much higher standard than those seeking to only 

maintain the status quo. While Plaintiffs do not concede they are requesting any more 

than protecting the status quo ante, reading on in Martinez reveals that while that facts 

and law should clearly favor the moving party, the analysis the Court is to apply is 

otherwise the same. There must “…be an evaluation of the equitable considerations 

involved: the plaintiffs' likelihood of prevailing on the merits, the possibility of 

irreparable harm to the plaintiffs, the counterbalancing risk of harm to the defendants, 

and the public interest.  Id.  The Martinez court then went on to look at congressional 

concern in the adoption of the Migrant Health Act, which was to assure the recipients of 

migrant health services had a voice in the provision of their health care, and to prevent 

health care for migrants from being lost in the shuffle, and found that Plaintiffs were 

entitled to their preliminary injunction. 

 Plaintiffs have set forth in their Memorandum of Law in Support of Motion for a 

                                                
66 Porter v. Lee, 328 U.S. 246 (1946) (reversing denial of preliminary injunction restoring tenant 
to property from which evicted); Cohen v. Brown University, 991 F.2d 888 (1st Cir. 1993) 
(affirming grant of preliminary injunction in Title IX case restoring women’s varsity teams);  
F.T.C. v. Weyerhouser Co., 648 F.2d 739 (D.C. Cir. 1981) (enjoining challenged merger which 
had already occurred).  In such cases, courts have defined the “status quo” as the “last peaceable 
uncontested status” between the parties, United States v. F.D.I.C., 881 F.2d 207, 210 (5th Cir. 
1989); Alexander v. Sav. Life Ins. Co., CIV.A. 87-1477, 1987 WL 13226 (E.D. La. June 30, 
1987). 
67 544 F.2d 1233, 1243 (5th Cir. 1976). 
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Preliminary Injunction a detailed argument regarding how they meet the four Winter 

requirements for issuance of an injunction.  Plaintiffs are entitled to injunctive relief 

under the ADA’s and the Rehabilitation Act’s integration mandate. With this Court’s 

earlier ruling that the state’s system violates the ADA by requiring a greater risk of 

institutionalization for people who require more than 32 hours per week of assistance, 

and the fact that Defendants still require a person to enter the nursing home before getting 

an immediate waiver slot, prevailing on the merits of the ADA claim is utterly clear. 

Irreparable injury and the balance of the equities are clear from the loss of services 

Plaintiffs will suffer because of the Defendants’ policies. Likewise, an injunction is 

clearly in the public interest.   

C.  The relief Plaintiffs are requesting would not fundamentally alter Defendants’ 
programs. 
 

 Plaintiffs suggest two alternative means of preventing irreparable harm to the 

class pending trial on the merits:  (1) an expansion of the steps Defendants have already 

taken to provide access to immediate waiver services for class members; and (2) the 

institution of an exceptions process that would allow class members to receive LT-PCS in 

excess of the 32-hour limit if they can show that they need more than 32 hours to avoid 

deterioration and eventual placement in a nursing facility.  These types of relief will not 

fundamentally alter Defendants’ programs. 

1.  It is workable for Defendants to provide emergency Community Choice waiver slot 
offers to persons who can demonstrate that they need more than 32 hours of LT-PCS to 
avoid “a decline in health, safety, or welfare that would lead to the individual’s eventual 
placement in an institution.” 
 
 Defendants assert that it would be impossible for it to administer the standard 

articulated by the Justice Department in its June 2011 technical assistance guide to state 
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and local governments on Olmstead compliance: 

A plaintiff could show sufficient risk of institutionalization to make out an 
Olmstead violation if a public entity’s failure to provide community services or its 
cut to such services will likely cause a decline in health, safety, or welfare that 
would lead to the individual’s eventual placement in an institution. (emphasis 
supplied). 
 

 Defendants contend this standard is impossible to apply because (1) the program 

primarily serves the elderly and persons with degenerative conditions; and (2) they are 

not aware of any “sound diagnostic tool” that can be used to assess whether someone 

needs a particular level of assistance to avoid institutionalization.  They claim that 

“nursing home admission is often the result of unpredictable (e.g., a slip-and-fall, the loss 

of a caregiver, or a family’s decision that a nursing home is most appropriate) rather than 

someone receiving 32 hours of personal care assistance every week”68 and therefore 

assert that they cannot apply the Justice Department’s standard to determine whether or 

not class members are placed at risk. 

 Though Mr. Eley may be unaware of any “sound diagnostic tool”  to determine 

the number of hours of services that are necessary to prevent deterioration in health, 

safety, and welfare that will lead to eventual nursing home placement, medical 

professionals routinely make these judgments.  The medical professionals who have 

treated the named plaintiffs and other class members in this case, have in fact testified 

precisely to the fact that a reduction in service hours to these individuals will indeed 

place them at risk of physical and mental deterioration and eventual institutionalization.69   

 Further, Defendants’ rules currently permit a class member to appeal to obtain 

                                                
68 Third Eley Decl. at ¶47; Attachment E to Third Eley Declaration, pp. 2, 3 (Rec. Doc. 81-2, pp. 
23 and 24) (showing plan amendment not submitted until September 30, 2010, and not approved 
until December 14.)  
69 See n. 48 supra. 
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more hours than number dictated by their ADL index (up to a maximum of 32 hours), by 

showing “that he or she needs additional hours to avoid entering a nursing facility.”70  

Defendants do not explain why it is workable for a recipient to show that he needs more 

hours, up to a maximum of 32, to avoid institutionalization, but not workable for a 

recipient to show they need more than 32 hours to avoid deterioration and eventual 

institutionalization. 

 Similarly, Defendants’ policies already require a finding that a person is at 

“imminent risk” of nursing facility placement if home and community-based services are 

not provided within 120 days.71 This requires just the type of medical judgment that 

Defendants contend in their response is impossible to make. 

2.  The changes Plaintiffs seek in the emergency waiver slot program would not 
overwhelm the system. 
 

 If current experience is any indication, the number of people who will apply for 

an emergency waiver slot if the eligibility for the slot is expanded is not huge.  

Defendants state that of the 2,900 people whose services have been reduced to a 

maximum of 32 hours a week, and who still receive LT-PCS, 500 individuals had their 

services reduced to exactly 32 hours a week, and were thus eligible to apply for 

emergency waiver slots. Yet even though this change was implemented last July, as of 

the middle of October, only about 30 applications had been received.  At this response 

rate, the number of applications for emergency slots is extremely unlikely to overwhelm 

the system, even if (as Defendants suggest at p. 18 of their Response) “the percentage of 

requests that are actually granted would likely be relatively small.”   
                                                
70 Exhibit 44, 37 La. Register 1113 (April 20, 2011), amending La. Admin. Code Tit. 50, part 
XV, §12901(D)(2)(b). 
71 See nn. 21 and 22, supra. 
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 Similarly, extending LT-PCS benefits temporarily, for those who apply for 

emergency waiver slots, is not likely to overwhelm the system.  Defendants suggest that 

it is able to start waiver services within six weeks of a request, for those whose 

emergency waiver requests are granted.  If this is true,72 the extension of LT-PCS for this 

short period will not cost very much, and will alleviate much unnecessary and unjustified 

suffering on the part of class members. 

3.  It would not fundamentally alter Defendants’ LT-PCS program to provide a 
mechanism for class members to seek an exception to the 32-hour maximum.    
  

a.  The State Medicaid plan is not a barrier to services in excess of the 32-hour cap.  

 Louisiana has had several different rules placing maximum hours on its State 

Medicaid plan LT-PCS.  Until 2009, the maximum was 56 hours a week.  In 2009, the 

State reduced the maximum to 42 hours a week.  In September of 2010, Defendants 

implemented the 32-hour cap on LT-PCS. The Centers for Medicare and Medicaid 

services (“CMS”) approved all of these arrangements.  Louisiana did not seek to amend 

its State Medicaid plan prior to implementing the rule challenged in this case, and in fact 

Mr. Eley states that approval was not received until December of 2010.73  If this Court 

requires the State to provide a mechanism for class members to seek an exception to the 

32-hour cap, there is absolutely no reason to believe that CMS will not readily approve 

such an amendment retroactively to the date of its implementation, as it has routinely 

done in the past.  

                                                
72 Only four waiver slot offers have been extended to date.  Three of these were to class members 
brought to the attention of Defendants by class counsel.  None of these persons services were 
started within six weeks of their request. Exhibit 36, Fourth Declaration of Jeanne Abadie, ¶¶6,7. 
73 Third Eley Decl. ¶67; Attachment E to Third Eley Declaration, pp. 2, 3 (Rec. Doc. 81-2, pp. 23 
and 24) (showing plan amendment not submitted until September 30, 2010, and not approved 
until December 14). 
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b.  Allowing class members who need more than 32 hours to alleviate the risk of 
institutionalization by obtaining an exception to the cap does not “redefine” the LT-PCS 
benefit. 
 

 Defendants’ argues that the LT-PCS benefit is by its nature limited to 32 hours, 

and that the program is not intended to satisfy class members’ need for services to 

prevent them from having to be institutionalized.  They cite Alexander v. Choate74 for the 

proposition that the ADA does not require it to “redefine” the “particular package of 

health care services” available through the LT-PCS program. 

 Alexander v. Choate is distinguishable from this case because it did not involve 

claims of unnecessary institutionalization and segregation.  While Alexander stands for 

the proposition that not every distinction in Medicaid benefits that disproportionately 

disfavors individuals with disabilities violates the ADA, Olmstead v. L.C. stands for the 

proposition that states may not condition the receipt of Medicaid services upon the 

acceptance of unnecessary segregation and institutionalization.  For Louisiana to define 

its benefit so that people who need more than 32 hours of personal care must enter a 

nursing facilty to obtain it does violate the ADA. 

 Defendants’ characterization of the LT-PCS program is disingenuous.  The 

program has always been aimed at providing home- and community-based services as an 

alternative to nursing facility services.  It was instituted in 2003 as a result of the 

Barthelemy litigation, which was a case under the ADA to require the Defendants to 

provide home- and community-based services as an alternative to nursing facility 

services.  The rule establishing LT-PCS provided that “The purpose of personal care 

services is to enable an individual whose needs would otherwise require placement in an 

                                                
74 369 U.S. 287 (1985). 
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acute or long-term care facility to remain safely in that individual’s own home.”75  This 

rule was repromulgated many times with similar language.76 Though the rule Plaintiffs 

challenge here omits (for the first time) any reference to allowing individuals with 

disabilities to remain safely in their own homes, neither it, nor any subsequent 

repromulgations, have announced any fundamental change in the program, other than to 

cut the maximum hours.  Defendants did not offer any additional services, when the 

September 2010 rule was promulgated, to take the place of the LT-PCS program.  And as 

in previous rules, the September 2010 rule allows class members to obtain the maximum 

number of hours on appeal, despite their ADL index, if they show that they need that 

number of hours to avoid having to enter a nursing facility.  To credit Defendants’ 

argument that the purpose of the LT-PCS program is simply to offer a limited benefit, 

and that to require changes in that benefit to accommodate people who require more 

services to avoid deterioration and eventual nursing facility placement will ipso facto 

fundamentally alter the program, would be to allow Defendants to circumvent the ADA 

by simply “wordsmithing” their rule. 

 Defendants’ argument that creating a means for class members to obtain services 

in excess of the 32-hour cap would fundamentally alter its program because DHH “does 

not allocate services in the LT-PCS program based on how many hours of assistance an 

individual requires to avoid entering a nursing home”77 is difficult to understand.  

Defendants claim that their allocation of hours is based on “an evidence-based uniform 

assessment tool not to determine how many hours of assistance each recipient “needs” 

but the recipient’s demonstrated independence in performing ADL’s as compared with 
                                                
75 La. Register 29:911 (June 20, 2003). 
76 See La Reg 38: (December 20, 2008); La Reg 39:11 (November 20, 2010). 
77 Defendants’ Memorandum at 21; Third Eley Decl. at ¶66), 
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others in the LT-PCS program.”78 They claim that this method produces an allocation of 

LT-PCS hours that is “more fair and efficient” than an unspecified “previous 

approach,”79 and that to permit approval of more hours based on a showing of a need for 

more hours to avoid institutionalization would somehow disrupt the program. 

 Defendants do not explain how an allocation of hours of service that does not 

consider the individual’s need for services can be considered “fair.” Though they assert 

that there is some “evidence” that supports an allocation mechanism that does not 

consider need, it is hard to imagine what question this evidence might address. Indeed, 

using an allocation method that provides different levels of services to Medicaid 

recipients based on distinctions unrelated to medical need would violate the Medicaid 

statute’s “comparability” requirement, 42 U.S.C. ß 1396a(a)(10)(B).80  

 As noted above, DHH already permits class members to receive services in excess 

of the amount dictated by the allocation mechanism if they can show that they need more 

hours up to a maximum of 32, to avoid entering a nursing facility.81 The class members 

discussed in Plaintiff’s motion have demonstrated, through their own testimony and the 

testimony of their treating physicians, that they need hours in excess of 32 to remain 
                                                
78 Defendants’ Memorandum at 21. 
79 Defendants assert that their current methodology was adopted in 2009.  In fact, a completely 
different methodology—one which took into account significantly more information from the 
MDS—was adopted in 2009, and the current methodology was only adopted in August, 2010. 
80 V.L. v. Wagner, 669 F. Supp. 2d 1106, 1114-15 (N.D. Cal. 2009) order enforced, C 09-04668 
CW, 2009 WL 4282079 (N.D. Cal. Nov. 25, 2009) (holding use of numerical scores to determine 
eligibility for in-home services likely violates the comparability requirement because scores do 
not reasonably measure the individual’s need for a particular service), citing 42 C.F.R. ß 440.240; 
Jenkins v. Washington State Dep't of Social & Health Servs., 160 Wash.2d 287, 157 P.3d 388, 
392 (2007); Sobky v. Smoley, 855 F.Supp. 1123, 1139 (E.D.Cal.1994) (comparability requirement 
“creates an equality principle” for all medically needy individuals); Schott v. Olszewski, 401 F.3d 
682, 688-89 (6th Cir.2005); White v. Beal, 555 F.2d 1146, 1151-52 (3d Cir.1977).  See also Cota 
v. Maxwell-Jolly, 688 F.Supp.2d 980, 993 (N.D. Calif. 2010). 
81 Defendants’ previous rules, using a different allocation methodology and applying a 42-hour 
cap, permitted recipients to obtain services up to the maximum cap of 42 hours, on a showing that 
they needed more hours than the allocation method assigned to avoid entering a nursing facility. 

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 28 of 202



 29 

safely in their homes.  To allow them and others to obtain additional services on such a 

showing will not fundamentally alter the LT-PCS program.  

b.  There is no reason to believe that requiring an exceptions mechanism while this action 
is pending will jeopardize the financial stability of the LT-PCS program.   
 
 Defendants have already allowed exceptions to the ceiling on LT-PCS hours for 

the named Plaintiffs and other class members brought to their attention by class counsel.  

Defendants have pointed to no harm to the LT-PCS program as a result of these 

exceptions, and they have not offered any estimate of the cost of providing such 

exceptions to other class members, as Plaintiffs are requesting here.  They acknowledge 

that only 30, of a potential 500, class members have come forward to request emergency 

waiver slots under the rule implemented last July, that permits them to seek an 

emergency slot if 32 hours of LT-PCS are insufficient to prevent them from having to 

enter a nursing facility.  There is no reason to believe that extending or restoring the LT-

PCS services to class members who are able to come forward and demonstrate that they 

need more hours to avoid deterioration and nursing facility placement while this case is 

pending will jeopardize the financial stability of the program. 

Conclusion 

 For the reasons and on the authority cited above, Plaintiffs respectfully requests 

that this Honorable Court grant preliminary injunctive relief to the class. 

Date:  November 14, 2011. 

      Respectfully submitted: 
 
/s/ Nell Hahn      
Nell Hahn, T.A., Louisiana Bar No. 22406 
ADVOCACY  CENTER  
600 Jefferson St., Suite 812 
Lafayette, LA 70501 
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      Stephen F. Gold  
      PA Bar No. 09880 
      1709 Benjamin Franklin Parkway 
      Second Floor 
      Philadelphia, PA 19103 
      (215) 627-7100, ext 227 
      Facsimile:  215-627-3183 
      stevegoldada1@gmail.com 
 
      Ken Zeller, D.C. Bar No. 986787 

kzeller@aarp.org 
Bruce Vignery, D.C. Bar No.  297911 
bvignery@aarp.org 
AARP Foundation Litigation 
601 E Street N.W. 
Washington, D.C. 20049 
(202) 434-2138  
Fascimile (202)434-6424 
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U.S. Department of Justice
Civil Rights Division

 

 

Statement of the Department of Justice on Enforcement of
the Integration Mandate of Title II of the Americans with

Disabilities Act and Olmstead v. L.C.

In the years since the Supreme Court’s decision in Olmstead v. L.C., 527 U.S. 581 (1999), the goal of the integration mandate in title II of the
Americans with Disabilities Act – to provide individuals with disabilities opportunities to live their lives like individuals without disabilities – has yet
to be fully realized.  Some state and local governments have begun providing more integrated community alternatives to individuals in or at risk of
segregation in institutions or other segregated settings.  Yet many people who could and want to live, work, and receive services in integrated settings
are still waiting for the promise of Olmstead to be fulfilled.  

In 2009, on the tenth anniversary of the Supreme Court’s decision in Olmstead, President Obama launched “The Year of Community Living” and
directed federal agencies to vigorously enforce the civil rights of Americans with disabilities.  Since then, the Department of Justice has made
enforcement of Olmstead a top priority.  As we commemorate the 12th anniversary of the Olmstead decision, the Department of Justice reaffirms its
commitment to vindicate the right of individuals with disabilities to live integrated lives under the ADA and Olmstead.  To assist individuals in
understanding their rights under title II of the ADA and its integration mandate, and to assist state and local governments in complying with the
ADA, the Department of Justice has created this technical assistance guide.

The ADA and Its Integration Mandate

In 1990, Congress enacted the landmark Americans with Disabilities Act “to provide a clear and comprehensive national mandate for the elimination
of discrimination against individuals with disabilities.” 1   In passing this groundbreaking law, Congress recognized that “historically, society has
tended to isolate and segregate individuals with disabilities, and, despite some improvements, such forms of discrimination against individuals with
disabilities continue to be a serious and pervasive social problem.” 2   For those reasons, Congress prohibited discrimination against individuals with
disabilities by public entities:

[N]o qualified individual with a disability shall, by reason of such disability, be excluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity, or be subjected to discrimination by any such entity. 3

As directed by Congress, the Attorney General issued regulations implementing title II, which are based on regulations issued under section 504 of
the Rehabilitation Act. 4   The title II regulations require public entities to “administer services, programs, and activities in the most integrated setting
appropriate to the needs of qualified individuals with disabilities.” 5   The preamble discussion of the “integration regulation” explains that “the most
integrated setting” is one that “enables individuals with disabilities to interact with nondisabled persons to the fullest extent possible . . . .” 6  

In Olmstead v. L.C., 527 U.S. 581 (1999),the Supreme Court held that title II prohibits the unjustified segregation of individuals with disabilities. 
The Supreme Court held that public entities are required to provide community-based services to persons with disabilities when (a) such services are
appropriate; (b) the affected persons do not oppose community-based treatment; and (c) community-based services can be reasonably accommodated,
taking into account the resources available to the entity and the needs of others who are receiving disability services from the entity. 7   The Supreme
Court explained that this holding “reflects two evident judgments.”  First, “institutional placement of persons who can handle and benefit from
community settings perpetuates unwarranted assumptions that persons so isolated are incapable or unworthy of participating in community life.” 
Second, “confinement in an institution severely diminishes the everyday life activities of individuals, including family relations, social contacts, work
options, economic independence, educational advancement, and cultural enrichment.” 8  

To comply with the ADA’s integration mandate, public entities must reasonably modify their policies, procedures or practices when necessary to
avoid discrimination. 9   The obligation to make reasonable modifications may be excused only where the public entity demonstrates that the
requested modifications would “fundamentally alter” its service system. 10  
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In the years since the passage of the ADA and the Supreme Court’s decision in Olmstead, the ADA’s integration mandate has been applied in a wide
variety of contexts and has been the subject of substantial litigation.  The Department of Justice has created this technical assistance guide to assist
individuals in understanding their rights and public entities in understanding their obligations under the ADA and Olmstead. This guide catalogs and
explains the positions the Department of Justice has taken in its Olmstead enforcement. It reflects the views of the Department of Justice only. For
questions about this guide, you may contact our ADA Information Line, 800-514-0301 (voice), 800-514-0383 (TTY).
 
Date:  June 22, 2011

 

Questions and Answers on the ADA’s Integration Mandate and Olmstead Enforcement

1. What is the most integrated setting under the ADA and Olmstead?
A: The “most integrated setting” is defined as “a setting that enables individuals with disabilities to interact with non-disabled persons to the fullest
extent possible.” 11   Integrated settings are those that provide individuals with disabilities opportunities to live, work, and receive services in the
greater community, like individuals without disabilities.  Integrated settings are located in mainstream society; offer access to community activities
and opportunities at times, frequencies and with persons of an individual’s choosing; afford individuals choice in their daily life activities; and,
provide individuals with disabilities the opportunity to interact with non-disabled persons to the fullest extent possible.  Evidence-based practices that
provide scattered-site housing with supportive services are examples of integrated settings.  By contrast, segregated settings often have qualities of an
institutional nature.  Segregated settings include, but are not limited to: (1) congregate settings populated exclusively or primarily with individuals
with disabilities; (2) congregate settings characterized by regimentation in daily activities, lack of privacy or autonomy, policies limiting visitors, or
limits on individuals’ ability to engage freely in community activities and to manage their own activities of daily living; or (3) settings that provide
for daytime activities primarily with other individuals with disabilities.

2. When is the ADA’s integration mandate implicated?
A: The ADA’s integration mandate is implicated where a public entity administers its programs in a manner that results in unjustified segregation of
persons with disabilities.  More specifically, a public entity may violate the ADA’s integration mandate when it: (1) directly or indirectly operates
facilities and or/programs that segregate individuals with disabilities; (2) finances the segregation of individuals with disabilities in private facilities;
and/or (3) through its planning, service system design, funding choices, or service implementation practices, promotes or relies upon the segregation
of individuals with disabilities in private facilities or programs. 12

3. Does a violation of the ADA’s integration mandate require a showing of facial discrimination?
A: No, in the Olmstead context, an individual is not required to prove facial discrimination.  In Olmstead, the court held that the plaintiffs could make
out a case under the integration mandate even if they could not prove “but for” their disability, they would have received the community-based
services they sought.  It was enough that the state currently provided them services in an institutional setting that was not the most integrated setting
appropriate. 13   Additionally, an Olmstead claim is distinct from a claim of disparate treatment or disparate impact and accordingly does not require
proof of those forms of discrimination.

4. What evidence may an individual rely on to establish that an integrated setting is appropriate?
A: An individual may rely on a variety of forms of evidence to establish that an integrated setting is appropriate. A reasonable, objective assessment
by a public entity’s treating professional is one, but only one, such avenue.  Such assessments must identify individuals’ needs and the services and
supports necessary for them to succeed in an integrated setting.  Professionals involved in the assessments must be knowledgeable about the range of
supports and services available in the community.  However, the ADA and its regulations do not require an individual to have had a state treating
professional make such a determination.  People with disabilities can also present their own independent evidence of the appropriateness of an
integrated setting, including, for example, that individuals with similar needs are living, working and receiving services in integrated settings with
appropriate supports.  This evidence may come from their own treatment providers, from community-based organizations that provide services to
people with disabilities outside of institutional settings, or from any other relevant source. Limiting the evidence on which Olmstead plaintiffs may
rely would enable public entities to circumvent their Olmstead requirements by failing to require professionals to make recommendations regarding
the ability of individuals to be served in more integrated settings.  

5.  What factors are relevant in determining whether an individual does not oppose an integrated setting? 
A:  Individuals must be provided the opportunity to make an informed decision.  Individuals who have been institutionalized and segregated have
often been repeatedly told that they are not capable of successful community living and have been given very little information, if any, about how
they could successfully live in integrated settings.  As a result, individuals’ and their families’ initial response when offered integrated options may be
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reluctance or hesitancy.  Public entities must take affirmative steps to remedy this history of segregation and prejudice in order to ensure that
individuals have an opportunity to make an informed choice. Such steps include providing information about the benefits of integrated settings;
facilitating visits or other experiences in such settings; and offering opportunities to meet with other individuals with disabilities who are living,
working and receiving services in integrated settings, with their families, and with community providers.  Public entities also must make reasonable
efforts to identify and addresses any concerns or objections raised by the individual or another relevant decision-maker.    

6. Do the ADA and Olmstead apply to persons at serious risk of institutionalization or segregation?
A:  Yes, the ADA and the Olmstead decision extend to persons at serious risk of institutionalization or segregation and are not limited to individuals
currently in institutional or other segregated settings.  Individuals need not wait until the harm of institutionalization or segregation occurs or is
imminent.  For example, a plaintiff could show sufficient risk of institutionalization to make out an Olmstead violation if a public entity’s failure to
provide community services or its cut to such services will likely cause a decline in health, safety, or welfare that would lead to the individual’s
eventual placement in an institution.       

7. May the ADA and Olmstead require states to provide additional services, or services to additional individuals, than are
provided for in their Medicaid programs?
A:  A state’s obligations under the ADA are independent from the requirements of the Medicaid program. 14   Providing services beyond what a state
currently provides under Medicaid may not cause a fundamental alteration, and the ADA may require states to provide those services, under certain
circumstances.  For example, the fact that a state is permitted to “cap” the number of individuals it serves in a particular waiver program under the
Medicaid Act does not exempt the state from serving additional people in the community to comply with the ADA or other laws. 15  

8. Do the ADA and Olmstead require a public entity to provide services in the community to persons with disabilities when it
would otherwise provide such services in institutions?
A: Yes.  Public entities cannot avoid their obligations under the ADA and Olmstead by characterizing as a “new service” services that they currently
offer only in institutional settings.  The ADA regulations make clear that where a public entity operates a program or provides a service, it cannot
discriminate against individuals with disabilities in the provision of those services. 16   Once public entities choose to provide certain services, they
must do so in a nondiscriminatory fashion. 17    

9. Can budget cuts violate the ADA and Olmstead?
A: Yes, budget cuts can violate the ADA and Olmstead when significant funding cuts to community services create a risk of institutionalization or
segregation.  The most obvious example of such a risk is where budget cuts require the elimination or  reduction of community services specifically
designed for individuals who would be institutionalized without such services.  In making such budget cuts, public entities have a duty to take all
reasonable steps to avoid placing individuals at risk of institutionalization.  For example, public entities may be required to make exceptions to the
service reductions or to provide alternative services to individuals who would be forced into institutions as a result of the cuts.  If providing
alternative services, public entities must ensure that those services are actually available and that individuals can actually secure them to avoid
institutionalization. 

10. What is the fundamental alteration defense?
A: A public entity’s obligation under Olmstead to provide services in the most integrated setting is not unlimited.  A public entity may be excused in
instances where it can prove that the requested modification  would result in a “fundamental alteration” of the public entity’s service system.  A
fundamental alteration requires the public entity to prove “that, in the allocation of available resources, immediate relief for plaintiffs would be
inequitable, given the responsibility the State [or local government] has taken for the care and treatment of a large and diverse population of persons
with [ ]  disabilities.” 18   It is the public entity’s burden to establish that the requested modification would fundamentally alter its service system.      

11. What budgetary resources and costs are relevant to determine if the relief sought would constitute a fundamental
alteration? 
A:  The relevant resources for purposes of evaluating a fundamental alteration defense consist of all money the public entity allots, spends, receives,
or could receive if it applied for available federal funding to provide services to persons with disabilities.  Similarly, all relevant costs, not simply
those funded by the single agency that operates or funds the segregated or integrated setting, must be considered in a fundamental alteration analysis. 
Moreover, cost comparisons need not be static or fixed.  If the cost of the segregated setting will likely increase, for instance due to maintenance,
capital expenses, environmental modifications, addressing substandard care, or providing required services that have been denied, these incremental
costs should be incorporated into the calculation.  Similarly, if the cost of providing integrated services is likely to decrease over time, for instance
due to enhanced independence or decreased support needs, this reduction should be incorporated as well.  In determining whether a service would be
so expensive as to constitute a fundamental alteration, the fact that there may be transitional costs of converting from segregated to integrated settings
can be considered, but it is not determinative.  However, if a public entity decides to serve new individuals in segregated settings (“backfilling”),
rather than to close or downsize the segregated settings as individuals in the plaintiff class move to integrated settings, the costs associated with that
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decision should not be included in the fundamental alteration analysis.    

12. What is an Olmstead Plan?
A: An Olmstead plan is a public entity’s plan for implementing its obligation to provide individuals with disabilities opportunities to live, work, and
be served in integrated settings.  A comprehensive, effectively working plan must do more than provide vague assurances of future integrated options
or describe the entity’s general history of increased funding for community services and decreased institutional populations.  Instead, it must reflect
an analysis of the extent to which the public entity is providing services in the most integrated setting and must contain concrete and reliable
commitments to expand integrated opportunities.  The plan must have specific and reasonable timeframes and measurable goals for which the public
entity may be held accountable, and there must be funding to support the plan, which may come from reallocating existing service dollars.  The plan
should include commitments for each group of persons who are unnecessarily segregated, such as individuals residing in facilities for individuals
with developmental disabilities, psychiatric hospitals, nursing homes and board and care homes, or individuals spending their days in sheltered
workshops or segregated day programs.  To be effective, the plan must have demonstrated success in actually moving individuals to integrated
settings in accordance with the plan. A public entity cannot rely on its Olmstead plan as part of its defense unless it can prove that its plan
comprehensively and effectively addresses the needless segregation of the group at issue in the case.  Any plan should be evaluated in light of the
length of time that has passed since the Supreme Court’s decision in Olmstead, including a fact-specific inquiry into what the public entity could have
accomplished in the past and what it could accomplish in the future. 

13. Can a public entity raise a viable fundamental alteration defense without having implemented an Olmstead plan?
A: The Department of Justice has interpreted the ADA and its implementing regulations to generally require an Olmstead plan as a prerequisite to
raising a fundamental alteration defense, particularly in cases involving individuals currently in institutions or on waitlists for services in the
community .  In order to raise a fundamental alteration defense, a public entity must first show that it has developed a comprehensive, effectively
working Olmstead plan that meets the standards described above.  The public entity must also prove that it is implementing the plan in order to avail
itself of the fundamental alteration defense.  A public entity that cannot show it has and is implementing a working plan will not be able to prove that
it is already making sufficient progress in complying with the integration mandate and that the requested relief would so disrupt the implementation
of the plan as to cause a fundamental alteration.   

14. What is the relevance of budgetary shortages to a fundamental alteration defense? 
A:  Public entities have the burden to show that immediate relief to the plaintiffs would effect a fundamental alteration of their program.  Budgetary
shortages are not, in and of themselves, evidence that such relief would constitute a fundamental alteration.  Even in times of budgetary constraints,
public entities can often reasonably modify their programs by re-allocating funding from expensive segregated settings to cost-effective integrated
settings.  Whether the public entity has sought additional federal resources available to support the provision of services in integrated settings for the
particular group or individual requesting the modification – such as Medicaid, Money Follows the Person grants, and federal housing vouchers – is
also relevant to a budgetary defense.  

15.  What types of remedies address violations of the ADA’s integration mandate? 
A:  A wide range of remedies may be appropriate to address violations of the ADA and Olmstead, depending on the nature of the violations. 
Remedies typically require the public entity to expand the capacity of community-based alternatives by a specific amount, over a set period of time. 
Remedies should focus on expanding the most integrated alternatives.  For example, in cases involving residential segregation in institutions or large
congregate facilities, remedies should provide individuals opportunities to live in their own apartments or family homes, with necessary supports. 
Remedies should also focus on expanding the services and supports necessary for individuals’ successful community tenure.  Olmstead remedies
should include, depending on the population at issue: supported housing, Home and Community Based Services (“HCBS”) waivers, 19  crisis
services, Assertive Community Treatment (“ACT”) teams, case management, respite, personal care services, peer support services, and supported
employment.  In addition, court orders and settlement agreements have typically required public entities to implement a process to ensure that
currently segregated individuals are provided information about the alternatives to which they are entitled under the agreement, given opportunities
that will allow them to make informed decisions about their options (such as visiting community placements or programs, speaking with community
providers, and meeting with peers and other families), and that transition plans are developed and implemented when individuals choose more
integrated settings.    

16. Can the ADA’s integration mandate be enforced through a private right of action?
A: Yes, private individuals may file a lawsuit for violation of the ADA’s integration mandate.   A private right of action lies to enforce a regulation
that authoritatively construes a statute.  The Supreme Court in Olmstead clarified that unnecessary institutionalization constitutes “discrimination”
under the ADA, consistent with the Department of Justice integration regulation.  

17. What is the role of protection and advocacy organizations in enforcing Olmstead? 
A:  By statute, Congress has created an independent protection and advocacy system (P&As) to protect the rights of and advocate for individuals
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1 42 U.S.C. § 12101(b)(1). 

2 42 U.S.C. § 12101(a)(2). 

3  42 U.S.C. § 12132.

4 See 42 U.S.C. § 12134(a); 28 C.F.R. § 35.190(a); Executive Order 12250, 45 Fed. Reg. 72995 (1980), reprinted in 42 U.S.C.
§ 2000d-1.  Section 504 of the Rehabilitation Act of 1973 similarly prohibits disability-based discrimination.  29 U.S.C § 794(a)
(“No otherwise qualified individual with a disability . . . shall, solely by reason of her or his disability, be excluded from the
participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal
financial assistance . . . .”).  Claims under the ADA and the Rehabilitation Act are generally treated identically.  

5 28 C.F.R. § 35.130(d) (the “integration mandate”). 

6 28 C.F.R. Pt. 35, App. A (2010) (addressing § 35.130). 

7 Olmstead v. L.C., 527 U.S.at 607. 

8 Id. at 600-01. 

9 28 C.F.R.§ 35.130(b)(7). 

10 Id.; see also Olmstead, 527 U.S. at 604-07.

11 28 C.F.R. pt. 35 app. A (2010). 

12 See 28 C.F.R. § 35.130(b)(1) (prohibiting a public entity from discriminating “directly or through contractual, licensing or
other arrangements, on the basis of disability”); § 35.130(b)(2) (prohibiting a public entity from “directly, or through contractual
or other arrangements, utilizing criteria or methods of administration” that have the effect of discriminating on the basis of
disability”).

13 Olmstead, 527 U.S. at 598; 28 C.F.R. 35.130(d).

14 See CMS, Olmstead Update No. 4, at 4 (Jan. 10, 2001), available at  https://www.cms.gov/smdl/downloads/smd011001a.pdf.

15 Id.

16 28 C.F.R. § 35.130. 

17 See U.S. Dept. of Justice, ADA Title II Technical Assistance Manual § II-3.6200. 

18 Olmstead, 527 U.S. at 604.

with disabilities. 20   Congress gave P&As certain powers, including the authority to investigate incidents of abuse, neglect and other rights
violations; access to individuals, records, and facilities; and the authority to pursue legal, administrative or other remedies on behalf of individuals
with disabilities. 21   P&As have played a central role in ensuring that the rights of individuals with disabilities are protected, including individuals’
rights under title II’s integration mandate.  The Department of Justice has supported the standing of P&As to litigate Olmstead cases.

18.  Can someone file a complaint with the Department of Justice regarding a violation of the ADA and Olmstead?
A:  Yes, individuals can file complaints about violations of title II and Olmstead with the Department of Justice.  A title II complaint form is available
on-line at www.ADA.gov and can be sent to: 

U.S. Department of Justice
Civil Rights Division

950 Pennsylvania Avenue, NW
Disability Rights Section - NYAV

Washington, DC 20530

Individuals may also call the Department’s toll-free ADA Information Line for information about filing a complaint and to order forms and other
materials that can assist you in providing information about the violation.  The number for the ADA Information Line is (800) 514-0301 (voice) or
(800) 514-0383(TTY).

In addition, individuals may file a complaint about violations of Olmstead with the Office for Civil Rights at the U.S. Department of Health and
Human Services. Instructions on filing a complaint with OCR are available at http://www.hhs.gov/ocr/civilrights/complaints/index.html.
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19 HCBS waivers may cover a range of services, including residential supports, supported employment, respite, personal care,
skilled nursing, crisis services, assistive technology, supplies and equipment, and environmental modifications.

20 42 U.S.C. §§ 15001 et seq. (Developmental Disabilities Assistance and Bill of Rights Act, requiring the establishment of the
P&A system to protect and advocate for individuals with developmental disabilities); 42 U.S.C. § 10801 et seq. (The Protection
and Advocacy for Individuals with Mental Illness Act, expanding the mission of the P&A to include protecting and advocating
for individuals with mental illness)

21 42 U.S.C. §§ 10805, 15043.
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Louisiana Register   Vol. 37, No. 06   June 20, 2011 1490 

trended forward for direct care services (plus 70 percent of 
any direct care incentive added to the rate). The Medicaid 
Program will recover the difference between the direct care 
floor and the actual direct care amount expended. If a 
provider receives an audit disclaimer, the cost settlement for 
that year will be based on the difference between the direct 
care floor and the lowest direct care per diem of all facilities 
in the most recent audited and/or desk reviewed database 
trended forward to the rate period related to the disclaimer. 

D. Support Coordination Services Reimbursement. 
Support coordination services previously provided by 
ADHC providers and included in the rate, including the 
Minimum Data Set Home Care (MDS/HC), the CPOC and 
home visits will no longer be the responsibility of the ADHC 
provider. Support coordination services shall be provided as 
a separate service covered in the ADHC Waiver. As a result 
of the change in responsibilities, the rate paid to ADHC 
providers shall be adjusted accordingly. 

1. - 2. Repealed. 
E. New Facilities, Changes of Ownership of Existing 

Facilities, and Existing Facilities with Disclaimer or Non-
Filer Status 

1. New Facilities are those entities whose beds have 
not previously been certified to participate, or otherwise 
have participated, in the Medicaid program. New facilities 
will be reimbursed in accordance with this Rule and 
receiving the direct care, care related, administrative and 
operating, property rate components as determined in 
§2915.B.1 - §2915.B.7. These new facilities will also receive 
the state-wide average transportation rate component, as 
calculated in §2915.B.7.e.i.(a), effective the preceding July 
1. 

2. A change of ownership exists if the beds of the new 
owner have previously been certified to participate, or 
otherwise have participated, in the Medicaid program under 
the previous owner’s provider agreement. Rates paid to 
facilities that have undergone a change in ownership will be 
based upon the rate paid to the previous owner for all rate 
components. Thereafter, the new owner’s data will be used 
to determine the facility’s rate following the procedures in 
this rule. 

3. Existing providers that have been issued an audit 
disclaimer, or are a provider who has failed to file a 
complete cost report in accordance with §2903, will be 
reimbursed based upon the statewide allowable quarter hour 
median costs for the direct care, care related, administrative 
and operating, and property rate components as determined 
in §2915.B.1 - §2915.B.7. The transportation component 
will be reimbursed as described in §2915.B.7.e.iii. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of Aging and Adult Services, LR 
34:2170 (October 2008), repromulgated LR 34:2575 (December 
2008), amended by the Department of Health and Hospitals, 
Bureau of Health Services Financing and the Office of Aging and 
Adult Services, LR 37: 

Implementation of the provisions of this Rule may be 
contingent upon the approval of the U.S. Department of 
Health and Human Services, Centers for Medicare and 
Medicaid Services (CMS), if it is determined that 
submission to CMS for review and approval is required. 

Interested persons may submit written comments to Don 
Gregory, Bureau of Health Services Financing, P.O. Box 
91030, Baton Rouge, LA 70821-9030. He is responsible for 
responding to inquiries regarding this Emergency Rule. A 
copy of this Emergency Rule is available for review by 
interested parties at parish Medicaid offices. 

 
Bruce D. Greenstein 
Secretary 

1106#053 
 

DECLARATION OF EMERGENCY 

Department of Health and Hospitals 
Bureau of Health Services Financing 

Home and Community-Based Services Waivers 
Elderly and Disabled Adult Waiver 

Emergency Opportunities and Reimbursement Methodology 
(LAC 50:XXI.8105, 9101, 9107-9121) 

The Department of Health and Hospitals, Bureau of 
Health Services Financing and the Office of Aging and Adult 
Services amend LAC 50:XX1.8105, 9101 and adopts 
§§9107-9121 in the Medical Assistance Program as 
authorized by R.S. 36:254 and pursuant to Title XIX of the 
Social Security Act and as directed by Act 11 of the 2010 
Regular Session of the Louisiana Legislature which states: 
“The secretary is directed to utilize various cost containment 
measures to ensure expenditures in the Medicaid Program do 
not exceed the level appropriated in this Schedule, including 
but not limited to precertification, preadmission screening, 
diversion, fraud control, utilization review and management, 
prior authorization, service limitations, drug therapy 
management, disease management, cost sharing, and other 
measures as permitted under federal law.” This Emergency 
Rule is promulgated in accordance with the provisions of the 
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and 
shall be in effect for the maximum period allowed under the 
Act or until adoption of the final Rule, whichever occurs 
first.  

As a result of a budgetary shortfall in state fiscal year 
2009, the department amended the provisions governing the 
reimbursement methodology for the Elderly and Disabled 
Adult (EDA) Waiver to reduce the reimbursement rates paid 
for designated services (Louisiana Register, Volume 35, 
Number 9).  

As a result of a budgetary shortfall in state fiscal year 
2011, the department promulgated an Emergency Rule 
which amended the provisions governing the reimbursement 
methodology for EDA Waiver services to further reduce the 
reimbursement rates for personal assistance and adult day 
health care services and adopted provisions governing the 
reimbursement for adult day health care services (Louisiana 
Register, Volume 36, Number 8).  

The Department now proposes to amend the August 1, 
2010 Emergency Rule to adopt provisions to allow for 
emergency waiver opportunities for individuals who require 
emergency waiver services, and to revise the reimbursement 
methodology for adult day health care services to implement 
a quarter hour reimbursement rate. This action is being 
taken to avoid a budget deficit in the medical assistance 
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programs and to promote the health and welfare of EDA 
Waiver recipients.  

Effective July 1, 2011, the Department of Health and 
Hospitals, Bureau of Health Services Financing and the 
Office of Aging and Adult Services amend the provisions of 
the August 1, 2011 Emergency Rule governing the Elderly 
and Disabled Adult Waiver. 

Title 50 
PUBLIC HEALTH MEDICAL ASSISTANCE 
Part XXI.  Home and Community Based Services 

Waivers 
Subpart 7.  Elderly and Disabled Adults 

Chapter 81. General Provisions 
§8105. Programmatic Allocation of Waiver 

Opportunities 
A. - B.1. … 

2. individuals diagnosed with Amyotrophic Lateral 
Sclerosis (ALS), also known as Lou Gehrig’s disease; 

3. individuals admitted to a nursing facility who are 
approved for a stay of more than 90 days; 

4. - 5. … 
C. If an applicant is determined to be ineligible for any 

reason, the next individual on the registry is notified as 
stated above and the process continues until an individual is 
determined eligible. An EDA Waiver opportunity is assigned 
to an individual when eligibility is established and the 
individual is certified. 

D. Notwithstanding the priority group provisions, 75 
EDA Waiver opportunities are reserved for qualifying 
individuals who have been diagnosed with Amyotrophic 
Lateral Sclerosis (ALS). Qualifying individuals who have 
been diagnosed with ALS shall be offered an opportunity on 
a first-come, first-serve basis.  

E. Notwithstanding the priority group provisions, up to 
100 EDA Waiver opportunities may be granted to qualified 
individuals who require emergency waiver services. These 
individuals shall be offered an opportunity on a first-come, 
first-serve basis. 

1. To be considered for an emergency waiver 
opportunity, the individual must currently receive the 
maximum amount of services allowable under the Long 
Term Personal Care Services Program and require 
institutional placement, unless offered an emergency waiver 
opportunity. 

2. The following criteria shall be considered in 
determining whether or not to grant an emergency waiver 
opportunity: 

a. support through other programs is either 
unavailable or inadequate; 

b. the death or incapacitation of an informal 
caregiver leaves the person without other supports; 

c. the support from an informal caregiver is not 
available due to a family crisis; or 

d. the person lives alone and has no access to 
informal support. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act.  

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 30:1699 (August 2004), amended by the 
Department of Health and Hospitals, Office of the Secretary, 
Division of Long Term Supports and Services, LR 32:1245 (July 
2006), amended by the Department of Health and Hospitals, Office 

of Aging and Adult Services, LR 34:1030 (June 2008), amended by 
the Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 35:2447 
(November 2009), amended LR 37:900 (March 2011), LR 37: 
Chapter 91. Reimbursement 
Subchapter A. General Provisions 
§9101. Reimbursement Methodology 

A. Reimbursement for EDA Waiver services, with the 
exception of ADHC services, shall be a prospective flat rate 
for each approved unit of service provided to the recipient. 
Adult day health care services shall be reimbursed according 
to the provisions of Subchapter B of this Chapter 91. 

B. – C. … 
D. Effective for dates of service on or after August 1, 

2010, the reimbursement rates for personal assistance 
services in the EDA Waiver shall be reduced by 2 percent of 
the rates on file as of July 31, 2010. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of Aging and Adult Services, LR 
34:251 (February 2008), amended by the Department of Health and 
Hospitals, Bureau of Health Services Financing and the Office of 
Aging and Adult Services, LR 35:1893 (September 2009), amended 
LR 37: 
Subchapter B. Adult Day Health Care Services 

Reimbursement 
§9107. General Provisions 

A. Adult day health care services shall be reimbursed a 
per quarter hour rate for services provided under a 
prospective payment system (PPS). The system shall be 
designed in a manner that recognizes and reflects the cost of 
direct care services provided. The reimbursement 
methodology is designed to improve the quality of care for 
all EDA waiver recipients by ensuring that direct care 
services are provided at an acceptable level while fairly 
reimbursing the providers. 

B. Reimbursement shall not be made for EDA Waiver 
services provided prior to the Department’s approval of the 
CPOC. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Bureau of Health Services Financing and the 
Office of Aging and Adult Services, LR 37: 
§9109. Cost Reporting 

A. Cost Centers Components 
1. Direct Care Costs. This component reimburses for 

in-house and contractual direct care staffing and fringe 
benefits and direct care supplies. 

2. Care Related Costs. This component reimburses for 
in-house and contractual salaries and fringe benefits for 
activity and social services staff, raw food costs and care 
related supplies for activities and social services. 

3. Administrative and Operating Costs. This 
component reimburses for in-house or contractual salaries 
and related benefits for administrative, dietary, housekeeping 
and maintenance staff. Also included are: 

a. utilities; 
b. accounting; 
c. dietary; 
d. housekeeping and maintenance supplies; and 
e. all other administrative and operating type 

expenditures. 
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DECLARATION OF MARY DUNN 

Mary Dunn subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as 

follows: 

1. My name is Mary Dunn.  I am 81 years old, and I live alone in my home in 

Monroe, Louisiana. 

2. I have osteoporosis, arthritis, heart problems and have had back surgery. I had 

back surgery, when I was about thirty years old, to correct a spinal problem that I 

had at birth.  It does not seem that my back ever healed properly. Due to the 

combination of the osteoporosis, the arthritis and the back surgery, I am often in 

excruciating pain.  I take medication to help with the pain.  The effects of the 

medication, and the fact that I am getting older, makes it hard for me to remember 

things. The facts in this declaration are true to the best of my knowledge and 

recollection. 

3. I am eligible for and receive Medicaid.  I have also been found eligible for and 

receive Long-term Personal Care Services. 

4. In September of 2010, I was receiving thirty-eight hours per week of Long-term 

Personal Care Services.  I received notification sometime in May of 2011 that as 

of June 1, 2011, my hours would be reduced to twenty-nine hours per week. 

5. At my request, the personal care worker I had at that time appealed for me.  I do 

not know to whom she sent the appeal, and I do not know when she sent the 

appeal.  I do not remember attending an appeal hearing.ecause of the medication I 

take and my problems remembering things, I was not able to deal with the appeal 
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personally.  I do not remember being notified that if I appealed and received 32 

hours of LT-PCS, I would be able to apply for an emergency waiver slot. 

6. On October 7, 2011, I met with someone, who I assumed worked for the state of 

Louisiana, about my need for more hours through Long-term Personal Care 

Services.  After our discussion, I was awarded one more hour per week, and I am 

now approved for thirty hours per week. 

7. I need thirty-eight to forty hours to continue to live in my home and remain 

independent. 

8. I need assistance with transferring from and to my bed and my wheelchair.  I need 

help transferring to and from the toilet and need help cleaning myself after 

toileting. My worker also helps me bathe, dress and perform all grooming tasks.  I 

also need assistance with meal preparation, laundry, household chores and 

shopping. 

9. In the morning my personal care worker comes to my home to help me. She 

begins her work by helping me to bathe, tend to personal hygiene tasks and get 

dressed.  This takes an hour and thirty minutes to one hour and forty-five minutes.  

She then helps me get into my wheelchair and that takes about fifteen minutes. 

10. As I said above, due to the combination of the osteoporosis, the arthritis and the 

back surgery, I am often in excruciating pain.  During those times I return to bed 

to lie down in the late morning.  Lying down is sometimes the only position that 

gives me some relief from the pain.   This means that it takes another twenty to 

thirty minutes to help me transfer in and out of bed. 
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11. I use a motorized wheelchair when I am not in bed.  I can maneuver the chair 

myself once I am in it, but I cannot get in and out of the chair on my own.  I do 

not remember when I started using the wheelchair.  It seems that it was three to 

five years ago. 

12. My personal care worker prepares my breakfast after helping me get into my 

wheelchair.  Preparing my meal and cleaning the kitchen after I eat takes about 

thirty minutes.  

13. I need help eating when I am too weak to hold the utensils. When this happens, 

my worker must spend an extra fifteen minutes or so feeding me. 

14. She fixes my lunch before she leaves and also gets something for dinner prepared 

in a crock-pot or makes sure that a frozen meal bought from the grocery is readily 

available.  Preparing the meals and cleaning the kitchen after preparation takes 

about forty-five minutes. 

15. During the day, I will go to the toilet once or twice.  My personal care worker 

helps me to get on and off the toilet, as well as helps me to clean myself.  Each of 

these tasks takes approximately fifteen minutes. 

16.  I am incontinent, and my worker assists me with pads and to clean myself after 

accidents.  If the worker is not around when I have an accident, I have to wait 

until she arrives the next day to be cleaned.  I try to control my incontinence with 

medication and fluid intake, but the accidents still occur. 

17. When I do have a bowel accident and my personal care worker is with me, she 

helps clean me and change my pad.  This activity can take approximately thirty 

minutes. 
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18. If you add the time that I need from my worker on a daily basis, you will see that I 

need approximately four hours and fifteen minutes each day.  This means that if I 

am not feeling well and move slower, something doesn’t get done.  What doesn’t 

get done can be a hygiene task, preparation of a meal, or assisting me back into 

and out of bed in the late morning. 

19. It also means that when I have shopping, laundry or household chores that must 

be done, something else doesn’t get done during that day.  If I have to go to a 

doctor, which seems to be about once each month, my personal care worker 

accompanies me.  On those days, she has no time to prepare my meals and may 

not have time to do all of my personal care. 

20. I live approximately 15 minutes from the closest grocery store, so grocery 

shopping takes approximately one and a half hours.  It takes longer if I go with 

my worker because I must use my manual wheelchair since my worker cannot 

transport my motorized chair. 

21. My personal care worker must do all of my household chores, including cleaning 

my home and doing my laundry.  She also assists me with my mail and paying my 

bills.  I seem to be forgetting things lately, so she helps to make sure I don’t forget 

anything important. 

22. Assisting me with household chores, bill paying and laundry can take another two 

hours per week.  

23. I have a bedside commode, which I attempt transfer to and from at night or 

whenever I am in bed, but I have fallen several times.  Some of the falls have 

taken place during times of the day when if my hours had not been reduced, my 
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personal are worker would have been with me.  After my most recent fall, which 

was only about three weeks ago, I fractured my hip; however, the doctor does not 

recommend surgery because of the affects the anesthesia may have on my heart. 

24. Since that fall, I find I have had great difficulty to transferring to the commode 

and have had accidents when my worker wasn’t with me, which means I wasn’t 

cleaned and changed for many hours.  

25. With the reduction in hours, my worker does not have time to prepare proper 

meals for me.  I often have to buy food that is already prepared, which, often 

times, does not follow the diet that has been suggested by my doctor as a result of 

my heart problems. 

26. Presently, I only receive sponge baths because I have a wound on my foot that 

will not heal and the doctor things might be cancerous. My doctor has said that I 

cannot submerge my foot into water.   Once I am able to have full baths again, I 

am not sure my worker will have time to fully bathe me on a daily basis because 

in the past each bath took forty-five minutes to an hour because my personal care 

worker had to undress me, transfer me to the bath, wash me, dry me, dress me and 

transfer me back to the wheelchair. 

27. I have a home health nurse that provides wound care for the wound on my foot, 

and also checks my vital signs. 

28. I had eight children.  Two died as infants,  One of my daughters died when she 

was an adult as a result of seizures, and my youngest son died in 2010 from 

cancer.  I have four living children.  Three of them do not provide me with any 

help:  a son who lives in about 22 miles away in Rayville, and who has health 
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problems similar to mine; a daughter who lives in Choudrant, LA and cannot 

drive due to seizures; and a second daughter in Rayville that I only see one or two 

times each year.  

29. I have one son who lives in the same apartment complex as I do; however, he has 

osteoporosis and rheumatoid arthritis.  He can and does check in on me, but he 

cannot lift me due to his own health issues, nor can he help with toileting or other 

ADLs.  When I am not feeling well, he sometimes stays with me at night; 

however, he is often in the hospital attending to his own health problems.  

30. When my son is able, he helps me by putting the dinner that was prepared earlier 

by my personal care worker on a plate, and putting the plate of food on the table 

for me. 

31. My husband died approximately twenty years ago.  I have no other family that 

can assist me. 

32. If I continue to receive only thirty hours per week, I believe my health will 

deteriorate and I will be forced to go into a nursing home. 

33. I also wish to continue to control my own life and do not want to move to a 

nursing home where that opportunity will be taken from me. 

34. I do not think I should be forced into a nursing home.  I know from past 

experience that I can remain healthy and safe in my own home, if I am provided 

with adequate assistance.  I want to stay in my own home. 

/s/ Mary Dunn       11-9-2011  
Mary Dunn       Date 
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DECLARATION OF BESSIE FOREMAN 

Bessie Foreman subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as 

follows: 

1. My name is Bessie Foreman.  I live alone in Iowa, Louisiana.  I am 86 years old. 

2. I am eligible for and receive Medicaid.  Until May of 2011, I was receiving thirty-

eight hours per week of Long-Term Personal Care Services.  I have been 

receiving Long-term Personal Care Services for approximately seven years. 

3. In March, I was told that my hours would be reduced from thirty-five to twenty-

six hours per week.  I appealed that decision, and on or around May 1, 2011, my 

hours were reduced to thirty-two hours per week pending my appeal hearing. 

4. In May of 2011, my daughter participated in my hearing, which was held over the 

phone.  Because the hearing was over the phone, I would not have been able to 

hear the proceedings, so my daughter represented me.  My daughter participated 

from my home using my phone.  After the hearing she told me that the Judge said 

that the state’s decision to reduce my hours would be upheld. 

5. My hours were reduced to 26 hours per week in June of 2011. 

6. Since May of 2011, my daughter has been doing what my worker does not have 

time to do; however, this is only temporary, while we try to find out if there is any 

way my services can be restored to 38 hours a week.  If my hours of home care 

have to stay at 26 per week, I will have to enter a nursing home. 

7. Right now, my daughter helps me to get dinner, she assists me to clean myself 

after incontinence episodes and redress.  My daughter also helps to get me ready 

for bed in the evening.  In addition, to save time, my daughter has been helping 
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my personal care worker bathe me, so that there is time for the worker to 

complete other tasks such as meal preparation, household chores and assisting me 

with toileting. 

8. My daughter and I have had discussions about me needing more assistance than 

the twenty-six hours per week that I am provided and the possibility of me 

entering a nursing home.   If I do not have more help, I do not think I can avoid 

having to enter a nursing home. 

9. My daughter cannot continue to provide the help I need to stay in my home.  She 

lives approximately thirty miles from my home.  She has two part-time jobs, and 

she has had to cut back on hours at one of these jobs.  She needs to return to 

working the hours she was working before my hours were reduced.  She has many 

friends and a boyfriend that she enjoys seeing in the evenings and on weekends 

and she has not been able to spend time with these friends because she assists me 

every morning and every night. 

10. My daughter will continue to be there for me in an emergency, and will continue 

to see me a few times each week, but she has told me that she cannot and will not 

keep assisting me on a daily basis.  If my hours of LT-PCS are not restored, I will 

have no choice but to enter a nursing home. 

11. I have heart problems, diabetes, arthritis, asthma, cataracts in both eyes, and I am 

hard of hearing. I have had right knee replacement and three back surgeries.  I had 

surgery on my right arm, which has left my right arm fairly immobile.  I am also 

obese. 
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12. With these impairments, I cannot do anything for myself, other than feed myself.  

If I am alone, I cannot walk to get a glass of water or get food, cannot get on and 

off the toilet, cannot dress or undress myself and cannot rise to a standing 

position.  If I am in my wheelchair, I cannot propel the chair very far without 

becoming completely fatigued.  In addition, I do not have the strength to prepare 

meals, even simple meals such as a sandwich, do my laundry or my other 

household chores. 

13. Since my hours have been reduced, my personal care worker has not been able to 

attend to all of my care needs.  She leaves at noon everyday, which means she 

only helps me to get one meal each day, rather than the three meals and snacks I 

should have because of my diabetes.  She is not available to help me use the toilet 

in the afternoon or evening, undress me and dress me for bed, or help me into bed.   

14. In the morning, my personal care worker helps me to get out of bed, bathe, brush 

my teeth, brush my hair, wash my face, prepare my breakfast, and while I am 

eating she attends to household chores.  Since my hours have been reduced, I no 

longer get a bath daily.  Typically, I bathe only three times each week.  Because I 

am obese and have incontinent episodes, I need to bathe daily, and I think that it 

would be healthier for me to do so. 

15. Because my hours have been reduced, my daughter has been assisting my 

personal care worker to bathe me.  Bathing, even with my daughter assisting my 

personal care worker, takes approximately 45 minutes to one hour, because I need 

help getting into the shower then my worker and my daughter bathe me.  Once I 

am bathed, my worker and my daughter then help me out of the shower, dry me 
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and dress me.  Without my daughter’s assistance this task would probably take 

approximately one hours and thirty minutes. 

16. I am incontinent of bowel and bladder.  When I have accidents, I need immediate 

assistance to clean myself.  My personal care worker is not with me past noon, so 

she is not able to assist me.  If my daughter is not with me when this happens, I 

have had to wait for her to return to my home or have had to wait until my 

personal care worker arrives in the morning until I can be cleaned.   

17. I have two to three incontinent episodes each day and must be cleaned after each 

accident.  Because of my size, it takes either my personal care worker or my 

daughter approximately thirty minutes to undress me, clean me, change my pad, 

redress me. 

18. I believe that the surgeries and my arthritis are the major reasons that I can no 

longer physically care for myself.  My doctor has told me that my left knee is in 

need of replacement, too, but this surgery is not yet scheduled. 

19. I have great difficulty walking and must use a wheelchair, a cane or a walker 

around my home.  When I leave my home, I always use a wheelchair.  I do not 

walk unattended for fear of falling.  It seems that I fall almost once a month, and 

as a result of a fall in March of 2010, I broke my ankle.  I am fearful of what a fall 

could do to my physical condition, so I always try to have someone with me when 

I walk.  

20. When I use the wheelchair, I have difficulty propelling my own, so whenever I 

want to move in the chair, someone usually pushes me. 
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21. If there is a table or something to hang on to, I can move my wheelchair by 

pulling myself along the table or other object and moving by chair that way.  I 

cannot even do this for long distances because I become fatigued. 

22. When I stand, I become very dizzy and must wait for that feeling to subside 

before moving, again. This is another reason, I do not like to stand or attempt to 

transfer into my bed or any other surface when I am alone. 

23. As a result of the back surgeries, I no longer walk completely erect.  My body is 

always in a position of leaning forward when I am standing.  I also walk very 

slowly. 

24. I take 18 different medications, including insulin injections.  Due to my diabetes 

and the number of medications that I take, it is important that I eat healthy meals 

and snacks on a regular schedule.  Because my worker is only here until noon, she 

is only able to give me breakfast and sometimes a mid-morning snack.  My 

worker prepares my lunch and dinner before leaving my home, but I must depend 

on my daughter to get my meals and place them on the table. 

25. My husband died in 1998.  When he was living we both worked hard to raise our 

children, and make sure we could provide for them.  We owned a grocery store 

and were also rice farmers.   

26. Only the daughter I have mentioned assists me with my care.  None of my other 

children assist me with my care, and I have no other family that assists me. 

27. If I do not get more assistance, I am afraid that a nursing home will be my only 

option.  

28. I do not want to go into a nursing home.     
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29. After raising a family and assisting my husband with the family businesses, I 

thought that I could live the remaining years of my life in my own home.  I 

believe that I should have the opportunity to do just that.  And, I believe I should 

be provided with the necessary assistance to do that. 

30. I do not believe I would receive the assistance I need to get out of bed on a regular 

basis and believe that my health would decline as a result if I were in a nursing 

home. 

31. I want to continue living in my own home, where I am relatively healthy and in 

control of my own life. 

 

/s/ Bessie Foreman      11/9/11   
Bessie Foreman      Date 
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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF LOUISIANA 

________________________________________ 

HELEN PITS, KENNETH ROMAN,   ) 

DENISE HODGES, and RICKII AINEY, on  ) C.A. No.3:10-cv-00635-JJB-SCR 

behalf of themselves and all others similarly  ) 

situated,      ) Judge James J. Brady 

       ) 

Plaintiffs,      ) Magistrate Judge  

       )  Stephen C. Riedlilnger 

v.       ) 

       ) 

BRUCE GREENSTEIN, in his official  ) 

capacity as Secretary of the Louisiana  ) 

Department of Health and Hospitals, and  ) 

LOUISIAN DPEARTMENT OF HEALTH  ) 

AND HOSPITALS,     ) 

       ) 

Defendants.      ) 

       ) 

________________________________________ ) 

 

   DECLARATION OF MITCHELL LAPLANTE 

 

I, Mitchell LaPlante, hereby verify that the followings statements are true and correct, to 

the best of my knowledge, information and belief. I understand that false statements herein are 

made subject to the penalties of 28 U. S.C. § 1746 relating to unsworn falsification to authorities. 

1. I am a Professor at the University of California San Francisco Department of Social and 

Behavioral Sciences and the Institute for Health and Aging.  A true and correct copy of 

my curriculum vitae is attached hereto as Exhibit A. 

2. My academic research has addressed the demography and epidemiology of health and 

disability and long-term care, how the prevalence of disability varies by race and 

ethnicity and by state; the relationship of disability with various chronic illness and 

impairments; the relationship of disability to use of health care and health care 

expenditures; the relationship of disability and insurance rates; employment of 
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individuals with disabilities; the housing of individuals, families and children with 

disabilities; the use of, and unmet need for, assistive technology; and the use of and 

unmet need for personal assistance with activities of daily living and adverse 

consequences associated with such unmet needs.    

3. I have served, by invitation, on several high-ranking national and international expert 

panels in the fields of disability research and policy, including the Institute of Medicine, 

the National Academy of Social Insurance, the National Institutes on Health, the Social 

Security Administration Disability Research Institute Advisory Panel, the United Nations 

and the World Health Organization.  I have advised Congress on the costs of the 

Community Choice Act and similar legislation, testified before the United States Senate 

Finance Committee, and advised the Congressional Budget Office and Centers for 

Medicare and Medicaid Services on the costs and cost effectiveness of community long 

term services and support.  I have also served as a consultant to the State of California 

Medicaid Infrastructure Grant and the California Governor’s Committee on Disability.  I 

was a member of the Institute of Medicine study panel that produced the book Disability 

in America:  Toward a National Agenda for Prevention and the National Academy of 

Social Insurance Disability Policy Panel.  In 2007, I received a Commendation Award 

from the National Association of Rehabilitation Research and Training Centers 

recognizing my career accomplishments in disability research, teaching, and policy.  I am 

recognized as one of the foremost researchers in the field of disability in the United 

States and internationally.  As Co-Principal Investigator of the Center on Personal 

Assistance Services, a Rehabilitation Research and Training Center funded primarily by 

the National Institute on Disability and Rehabilitation Research, and Co-Director of the 
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UCSF Disability Statistics Center, I have been consulted widely as an authority on 

disability statistics, epidemiology, and disability policy.   

4. I am a member of many professional organizations; have given numerous juried and 

invited presentations at professional society conferences; am a popular reviewer for 

several professional journals, currently on the Editorial Board of the Disability and 

Health Journal and the Journals of Gerontology: Social Sciences and previously on the 

Editorial Board of the Disability Studies Quarterly.   

5. I am the current recipient of research grants from the National Institute on Disability and 

Rehabilitation Research, establishing the Personal Assistance Services Rehabilitation 

Research and Training Center, and the San Diego State University Research Foundation.  

I have previously received research grants from the National Institute on Aging, the 

Social Science Research Council, the United States Departments of Health and Human 

Services and Education, and the California Department of Health Care Services Office of 

Disability and Health.  

6. I am the author or co-author of numerous peer reviewed publications on disability and 

personal assistance needs including Estimating paid and unpaid hours of personal 

assistance services in activities of daily living provided to adults living at home, 37 

Health Services Research 397-415 (2002); Unmet need for personal assistance services: 

estimating the shortfall in hours of help and adverse consequences, 59(2) J Gerontol B 

Psychol Sci Soc Sci S98-S108 (2004); Living quarters and unmet need for personal care 

assistance among adults with disabilities, 60(4) J Gerontol B Psychol Sci Soc Sci. S205-

213 (2005); Estimating the expense of a mandatory home- and community-based 

personal assistance services benefit under Medicaid, 19(3) Journal of Aging & Social 
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Policy 47-64 (2007); Do non-institutional long-term care services reduce Medicaid 

expenditures? 28(1) Health Affairs 262-272 (2009); and Long term care in the United 

States: Who gets it, who provides it, who pays, and how much does it cost?, 29(1) Health 

Affairs 11-21 (2010).  

7. I recently published, with co-authors, the results of a study of unmet need for personal 

assistance services, which relied on data from the National Health Interview Survey, a 

large, nationally representative survey of individuals living in households conducted by 

the Census Bureau for the United States National Center for Health Statistics (LaPlante, 

Kaye, Kang, & Harrington, 2004). For some individuals, unmet need occurred when they 

needed help with activities of daily living but did not receive any help at all. However, 

that was rare. Most people with unmet needs for personal assistance got some help, but 

they lacked help with certain activities (such as getting help with personal care like 

bathing and dressing, but not getting any help with meal preparation), or they did not get 

sufficient help in one or more activities (such as only getting help with preparing 

breakfast but not other meals). We found that, when elderly and disabled individuals who 

were in need of personal assistance services with activities of daily living did not have 

adequate levels of help, they had higher rates of adverse consequences in 48 of 53 

measures tested than those whose needs were met, including experiencing discomfort 

(such as going hungry), wasting (losing weight unintentionally and dehydration), injuries 

due to falls, burns, bedsores, contractures (limbs that cannot be straightened out) and 

dissatisfaction with help (such as not being satisfied with scheduled hours or availability 

of help when it is actually needed).  
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8. These problems are particularly acute for disabled individuals who live alone rather than 

with family members.  Individuals who live alone report higher unmet needs than those 

living with others (31 percent versus 19 percent) (LaPlante, et al., 2004) and experience 

higher rates of adverse consequences.  Such individuals are highly vulnerable and their 

more detached informal networks do not compensate for lack of access to or reductions in 

public services. 

9. Having inadequate levels of help compromises the safety, comfort, and hygiene of 

individuals requiring help with ADLs and IADLs, reducing their ability to live 

independently and increasing their risk of institutionalization and death.   

10. Unmet needs are especially serious for persons needing help with activities of daily living 

(“ADLs”) such as when individuals go unbathed, remain in the same clothing for an 

extended period, are left in a bed or chair longer than is acceptable, or are unassisted 

when they need to go to the bathroom or eat.  These activities involve satisfying primary 

biological functions that, if not fulfilled, cannot be tolerated for long and have immediate 

and serious consequences leading to death, institutionalization, injury, or worsening 

health (Allen & Mor, 1997; Gaugler, Kane, Kane, & Newcomer, 2005; LaPlante, et al., 

2004).  

11. A link between unmet need in ADLs and increased risk of death has been established in a 

longitudinal study of older persons with dementia (Gaugler, et al., 2005).  Persons with 

two or more unmet ADL needs (measured as not getting any or enough help as assessed 

by caregivers) were 1.4 times as likely to die within 18 months, controlling for age, 

gender, and other demographics, severity of disability, and cognitive and behavioral 

functioning.  The study did not assess unmet needs in instrumental activities of daily 
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living (“IADLs”).  While the study is limited to persons with dementia, it is important in 

demonstrating that many persons with severe disabilities are at higher risk of death when 

their needs go unmet.  

12. Gaugler and colleagues (2005) also established a link between unmet need in ADLs and 

being admitted within 18 months to a nursing home. Individuals with unmet needs in two 

or more ADLs (measured as not getting any or enough help) were 1.8 times as likely to 

enter a nursing home than those whose needs were met, controlling for age, gender, and 

other demographics, severity of disability, and cognitive and behavioral functioning.    

13. A retrospective mortality study of older persons who needed home care before their death 

(Nanda, Bourbonniere, Wetle, & Teno, 2010) investigated the perceptions of the 

decedents’ survivors, and found that 23 percent experienced unmet needs for home care 

before their death, and that after adjusting for age, gender, insurance, education, race, 

cause of death, functional status, and place of residence, decedents who were reported as 

not receiving enough care were 1.8 times as likely to die in a nursing home than those 

who had adequate care.  

14. One study has found that the rate of hospital admission was 1.5 times as high for frail 

older persons with unmet needs (measured as not getting any or enough help) prior to 

their enrollment in a formal services program and 1.3 times as high 6 months after 

enrollment (Sands, et al., 2006).  However, after 6 months, the provision of adequate 

services eliminated the higher risk of hospitalization for those who had entered the study 

with unmet needs.  In this study, unmet need was measured as the absence of any help in 

one or more ADLs rather than insufficient help. The study suggests that having adequate 

help with ADLs is protective against hospitalization.  
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15. Higher rates of depression have been found among older persons with unmet needs in 

IADLs and ADLs compared to those whose needs are met (Choi & McDougall, 2009). In 

this study, unmet need was measured as not having enough help with formal services in 

IADLs or ADLs, as well as lacking other formal supportive and enabling services.   

16. While most studies have focused on unmet needs in ADLs, unmet needs in IADLs also 

create adverse consequences that impact individuals’ paying their bills, keeping their 

home clean and managed, communicating, managing their medications, and getting 

around and participating in their communities.  As a group, these may appear to be less 

serious than unmet needs in ADLs, but in fact, some can be quite serious.  Lack of help 

managing medications can lead to dire health results if medications are not taken 

appropriately, and lack of help to participate in social and community activities can lead 

to isolation and depression. Lack of help shopping for groceries and preparing meals 

elevates the risk of poor nutrition, which can lead to unintentional weight loss and 

dehydration.   

17. In summary, unmet need in IADLs and ADLs, are associated with numerous life 

threatening adverse events, reduced mental and physical health, discomfort, and 

diminished quality of life, all of which threaten the ability of individuals to live safely 

and independently in their own homes.  This is the case even if the unmet need in ADLs 

or IADLs is temporary, but especially so if those unmet needs last over time.  The 

correlations with negative consequences are especially strong among persons with severe 

levels of disability and those who live alone and lack familial support. 

18.  My colleagues and I have analyzed historical Medicaid spending patterns on institutional 

services versus what are called home- and community-based services (HCBS) under 
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Medicaid, including the Louisiana Medicaid program (Kaye, LaPlante, & Harrington, 

2009). The Medicaid program is the primary financier of long term care for persons with 

low incomes and assets. Medicaid requires all participating states to provide institutional 

long term care services. Medicaid also allows states to provide home and community 

based services as an option, one that is designed to allow states to provide long term care 

more cost-effectively while allowing greater choice to individuals to live more 

independently and in the least restrictive setting. Some states do not fully utilize the 

options that are available to them, which results in the underfunding of community based 

services and the overfunding of institutional services, a situation that is not cost-effective. 

Research has shown that states that provide less home and community based services 

have higher risks of institutionalization (Muramatsu et al., 2007). My colleagues and I 

have also found that states that provide less home and community based services overpay 

for institutional services, which is not cost effective (Kaye, LaPlante, & Harrington, 

2009). 

19. The state of Louisiana has, in the past decade, utilized several options to serve thousands 

more individuals under the Medicaid personal care services program and under several 

Medicaid waivers. In 2004, 10.6 % of the state of Louisiana’s Medicaid expenditures for 

Aged and Disabled Adult  long term services and supports went to community services 

with the rest to institutions. By 2009, 32.5% of the state of Louisiana’s Medicaid 

expenditures for Aged and Disabled Adults on long term services and supports went to 

community services with the rest to institutions. Among all the states, Louisiana now 

ranks in the middle in the amount of total Medicaid long term services and supports 

expenditures that go to community based services. While Louisiana has shown much 
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progress, the state still has more progress to make, as is suggested by the states of Oregon 

and Washington which spent two-thirds or more of their total long term services and 

supports budget for Aged and Disabled Adults on community services.  

20.  Based on an analysis of a decade of Medicaid spending data from several states, my 

colleagues and I have observed that several states that have expanded home and 

community-based services, as Louisiana has done over the past decade, have achieved 

reductions in institutional spending and long-term cost savings (Kaye, LaPlante, & 

Harrington, 2009).  This is mainly attributable to the greater cost of institutional care as 

compared to home and community-based care.  A national study (Kitchener et al.: 2006) 

showed that the average total public expenditure on a recipient of Medicaid home and 

community-based services was substantially less per year than a person receiving 

institutional services. However, cost savings have been offset in some states, including 

Louisiana, when they have also increased institutional reimbursement rates (see separate 

testimony of Dr. H. Stephen Kaye).  

21.  Providing more personal assistance services is not only cost-effective, it also reduces 

unmet needs in the community and adverse consequences leading to hospitalization and 

institutionalization. The reverse is also true.  A state like Louisiana that has recently 

developed and expanded its community-based long term care programs and that then 

substantially reduces spending on home and community-based services, by limiting 

hours, as Louisiana proposes to implement, is likely to experience an overall increase in 

long-term care costs resulting from increased utilization of institutions and other costs 

associated with increased levels of unmet needs (Mollica, Kassner, & Houser, 2009).  
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22.  Louisiana state has proposed to cap the number of hours in its Medicaid personal care 

option program (“LT-PCS”) to 32 hours a week, where it had previously had a cap of 42 

hours a week.  Given the extremely restrictive eligibility limits for the LT-PCS program, 

1
 such a reduction in hours would result in actual care hours falling well below the level 

that many people eligible for the program, particularly those with the most serious care 

needs, require to avoid the adverse consequences detailed above, including discomfort 

(such as going hungry), wasting (losing weight unintentionally and dehydration), injuries 

due to falls, burns, bedsores, contractures (limbs that cannot be straightened out), risk of 

institutionalization, and death.    

23.  The proposed reduction is of sufficient magnitude that it is likely to create unmet needs 

and an increase in the many adverse consequences that are documented in the several 

studies discussed in this declaration.  The creation of unmet need is likely to increase 

institutionalization and other health care costs, including hospitalization costs, resulting 

from treating these unmet needs. While the average amount of hours cut may be as low as 

3 hours a week, the reductions will be on the order of 7 to 10 hours a week for persons 

who have already demonstrated the most acute needs for services. Thus, the reductions in 

hours will have a disproportionate negative impact on individuals who have the most  

 

 

 

                                                
1
  Unlike many states, Louisiana requires that persons meet a nursing facility level of care 

and demonstrate, according to objective criteria, that they face a substantial possibility of 
deterioration in mental or physical condition or functioning if either home and community-based 
services or nursing home services are not provided in less than 120 days.  People who meet these 
criteria are likely to need a substantial amount of assistance with ADLs, especially if they live 
alone or otherwise lack unpaid care givers.  
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severe disabilities and individuals who live alone.  

Executed this _2___ day of March,  2011 at San Francisco, California. 

 

      

     Mitchell LaPlante 
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 1 

DECLARATION OF C.M. 

C.M. subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as follows: 

1. My name is C.M.  I am 55 years old and I live in Baton Rouge, Louisiana with my 

wife and my daughter, R.M.   

2. R.M. is my only daughter.  She is twenty-six years old. At the age of eighteen, when 

she was a student at LSU, she was in an automobile accident.  She suffered a 

traumatic brain injury.  After a lengthy period of hospitalization and rehabilitation, 

she returned home to live with us. 

3. Our only other child, our son, died in 2007. 

4. As a result of her injuries, R.M. has been diagnosed with dementia, peripheral 

vascular disease and depression. She has hemiparesis (paralysis) on her left side, and 

ataxia (gross lack of coordination) on her right side.  R.M. has no fine motor control 

and her gross motor control is very limited. She has double vision.  

5. R.M. has little functional use of her hands.  She cannot walk without assistance and 

has little coordination.   She cannot propel herself in a wheelchair. She has no fine 

motor control and her gross motor control is very limited. She has a history of 

decubitis. She needs assistance with all of her activities of daily living, including 

walking, eating, transferring, toileting, bathing, dressing, and attending to personal 

hygiene. She cannot prepare a meal for herself, manage her medication or dial the 

phone without difficulty. The only task she can even participate in is eating, and she 

can barely bring a fork or spoon to her mouth. She needs to be spoon-fed much of the 

time. 
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6. She can operate a remote control for the television, but if she drops or misplaces it, 

someone must fetch it for her. 

7. The most challenging effect of R.M.’s injury is her lack of short-term memory, lack 

of inhibition, and poor judgment.  She frequently has outbursts of anger and 

frustration because of her situation, and takes her frustration out on either her family 

or her paid supports. She is combative and disruptive.  She also wakes up at least 

once every night and needs help with toileting.  

8. R.M.’s lack of judgment makes caring for her very challenging.  Although she cannot 

walk, and she will try to get up and walk if left unattended.  When she tries to walk 

on her own, she falls.  

9. If her mother is home, R.M. insists on being cared for by her.  She calls out to every 

15 to 20 minutes, to do little things that often do not really need to be done.  For 

example, R.M. decided recently that she was not getting enough to eat, and she cried 

out for food and snacks virtually constantly.  We would give her a snack, and twenty 

minutes later, she would forget having eaten and call out for us to feed her again.  

Despite our efforts to resist, she gained weight.  If we do not respond to her when she 

wants something, she will scream and scream until we do respond.  

10. I am the sole support for my family.  I work full time as an accountant for an 

insurance company.  I also run my own CPA business at home, which requires me to 

work approximately 40 hours a week between January and April every year.  Other 

times, I devote 10-20 hours per week to the business.  My wife attends school and 

spends hours per day studying, and she also volunteers at her church. During tax time, 

she puts in about 20 hours a week working in my tax business.  
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11. Since her accident, my wife and I have cared for R.M. in our home. She has received 

LT-PCS from the State of Louisiana since approximately 2006.  This assistance is 

critical to enabling us to continue to keep her at home with us.  The LT-PCS worker 

is there from 8:00 a.m. to 4:00 p.m. on Mondays, Tuesdays, Thursdays, and Fridays 

and from 8:00 a.m. to 12:30 p.m. on Wednesdays, while both my wife and I are out of 

the home.  

12. For the last two years, until June of 2011, R.M. had been receiving 36.5 hours 

through the LT-PCS program. Before that, she was receiving 38 hours of care.  She 

needs at least that amount of care.   

13. R.M.’s needs have not decreased over the last two years—in fact, her condition has 

gotten worse in a number of ways—in her cognitive ability, her mental state, her 

vision, her ability to communicate, and her behavioral symptoms.  She needs more 

assistance now than she did when she was approved for 36.5 hours of care in ADL’s 

of transferring, dressing, personal hygiene, bathing, and locomotion.   She is 

becoming more difficult to care for because of her behavioral issues. 

14. In June of 2011, I received the attached notice (Attachment A) that stated that R.M.’s 

hours would be reduced to 29 a week, based on a new method for determining service 

hours. I filed an appeal of this action.  While the appeal was pending, R.M. was able 

to get 32 hours a week of LT-PCS. I was able to pay $50 a week out of pocket to 

cover the hours of care that had been taken away while the appeal was pending.   

15. I filed R.M.’s appeal the last week of June, 2011.  I did not request any postponement 

of the hearing, but I did request an in-person hearing so the judge could see R.M..  

The hearing was postponed once because the judge did not realize it was supposed to 
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be in person, and once the State asked for a continuance so they could have their 

lawyer present.  The hearing did not take place until October 5, 2011, and the 

decision denying the appeal was dated October 25, 2011. 

16. I understood that the Advocacy Center requested an emergency waiver slot for R.M. 

in July of 2011, while her appeal was pending.  I understand that the waiver program 

would provide her with at least 36.5 hours a week of personal care.  I received a 

denial of that request, on the ground that she had to be approved to receive the 

maximum amount of LT-PCS, 32 hours a week, in order to apply for an emergency 

waiver slot. 

17. I was able to obtain a statement from R.M.’s physician, Dr. Mario Moreno, to submit 

at the administrative hearing.  It is attached as Attachment B.  Dr. Moreno also 

testified by telephone at the hearing. 

18. The decision on R.M.’s administrative appeal to get the maximum number of hours is 

attached as Attachment C.  As I understand it, the decision said that R.M. couldn’t be 

awarded the maximum number of hours of LT-PCS, 32 a week, because she needs 

more than that to avoid going to a nursing home. 

19. If R.M.’s hours of LT-PCS are not restored, a 24-hour nursing home is the solution 

for R.M. to obtain the assistance she needs. My wife and I are already providing 136 

hours of week of care and cannot assume the additional home-based care hours that 

R.M. needs. The 24-hour care that my wife and I provide for R.M. on weekends, and 

the 16 to 20 hours a day every weekday, are all that we can do.  We love R.M., but 

we are simply exhausted both physically and emotionally from the demands of her 

care. We have not been one night away from R.M. since her accident in 2003. 
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20. I have taken the first steps toward placing R.M. in a nursing home, by contacting the 

State’s Options in Long-term Care program and completing the preliminary 

application.   I was told that she was eligible and that the next step is to choose a 

nursing home to complete the registration process.  I will not take this step until I 

exhaust all avenues of appeal. As any parent would, I want to avoid institutional care 

for my daughter because, as with most disability cases, home-based care is better for 

Regan. 

Date: November 9, 2011    /s/C.M.     
      C.M. 
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responding to inquiries regarding this Emergency Rule. A 
copy of this Emergency Rule is available for review by 
interested parties at parish Medicaid offices. 

 
Alan Levine 
Secretary 

1008#029 

 
DECLARATION OF EMERGENCY 

Department of Health and Hospitals 
Bureau of Health Services Financing 

and 
Office of Aging and Adult Services 

Personal Care Services!Long-Term 
Policy Clarifications and Service Limit Reduction 

(LAC 50:XV.12901-12909 and 12911-12915) 

The Department of Health and Hospitals, Bureau of 
Health Services Financing and the Office of Aging and Adult 
Services amend LAC 50:XV.12901-12909 and §§12911-
12915 in the Medical Assistance Program as authorized by 
R.S. 36:254 and pursuant to Title XIX of the Social Security 
Act. This Emergency Rule is promulgated in accordance 
with the provisions of the Administrative Procedure Act, 
R.S. 49:953.B(1) et seq., and shall be in effect for the 
maximum period allowed under the Act or until adoption of 
the final Rule, whichever occurs first. 

Senate Resolution 180 and House Resolution 190 of the 
2008 Regular Session of the Louisiana Legislature directed 
the department to develop and implement cost control 
mechanisms to provide the most cost-effective means of 
financing the Long-Term Personal Care Services (LT-PCS) 
Program. In compliance with these legislative directives, the 
Department of Health and Hospitals, Bureau of Health 
Services Financing and the Office of Aging and Adult 
Services amended the provisions governing the LT-PCS 
Program to: 1) implement uniform needs-based assessments 
for authorizing service units; 2) reduce the limit on LT-PCS 
service hours; 3) mandate that providers must show cause 
for refusing to serve clients; and 4) incorporate provisions 
governing an allocation of weekly service hours (Louisiana 
Register, Volume 35, Number 11).  

The department now proposes to amend the provisions 
governing long-term personal care services to: 1) establish 
provisions that address requests for services; 2) revise the 
eligibility criteria for LT-PCS; 3) clarify the provisions 
governing restrictions for paid direct care staff and the place 
of service; and 4) reduce the maximum allowed service 
hours. This action is being taken to avoid a budget deficit in 
the medical assistance programs. It is estimated that 
implementation of this Emergency Rule will reduce 
expenditures in the Medicaid Program by approximately 
$5,193,352 for state fiscal year 2010-2011. 

Effective September 5, 2010, the Department of Health 
and Hospitals, Bureau of Health Services Financing and the 
Office of Aging and Adult Services amend the provisions 
governing long-term personal care services. 

Title 50 
PUBLIC HEALTH—MEDICAL ASSISTANCE 

Part XV.  Services for Special Populations 
Subpart 9.  Personal Care Services 

Chapter 129. Long Term Care 
§12901. General Provisions 

A. The purpose of personal care services is to assist 
individuals with functional impairments with their daily 
living activities. Personal care services must be provided in 
accordance with an approved service plan and supporting 
documentation. In addition, personal care services must be 
coordinated with the other Medicaid and non-Medicaid 
services being provided to the recipient and will be 
considered in conjunction with those other services. 

B. Each recipient requesting or receiving long-term 
personal care services (LT-PCS) shall undergo a functional 
eligibility screening utilizing an eligibility screening tool 
called the Level of Care Eligibility Tool (LOCET), or a 
subsequent eligibility tool designated by the Office of Aging 
and Adult Services (OAAS). 

C. Each LT-PCS applicant/recipient shall be assessed 
using a uniform assessment tool called the Minimum Data 
Set-Home Care (MDS-HC) or a subsequent assessment tool 
designated by OAAS. The MDS-HC is designed to verify 
that an individual meets eligibility qualifications and to 
determine resource allocation while identifying his/her need 
for support in performance of activities of daily living 
(ADLs) and instrumental activities of daily living (IADLs). 
The MDS-HC assessment generates a score which measures 
the recipient’s degree of self-performance of late-loss 
activities of daily living during the period just before the 
assessment.  

1. The late-loss ADLs are eating, toileting, 
transferring and bed mobility. An individual’s assessment 
will generate a score from 4 through 15 which is 
representative of the individual’s degree of self-performance 
on these four late-loss ADLs. 

2. - 7. Repealed. 
D.  Based on the applicant/recipient’s uniform 

assessment score, he/she is assigned to a level of support 
category and is eligible for a set allocation of weekly service 
hours associated with that level.  

1. If the applicant/recipient is allocated less than 32 
hours per week and believes that he/she is entitled to more 
hours, the applicant/recipient or his/her responsible 
representative may request a fair hearing to appeal the 
decision.  

2. The applicant/recipient may only obtain additional 
hours upon showing that the: 

a. assessment was inaccurate and the resulting 
allocation methodology was incorrectly applied; and 

b. correct application of the methodology would 
result in additional hours. 

E. Requests for personal care services shall be accepted 
from the following individuals: 

1. a Medicaid recipient who wants to receive personal 
care services; 

2. an individual who is legally responsible for a 
recipient who may be in need of personal care services; or 
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3. a responsible representative designated by the 
recipient to act on his/her behalf in requesting personal care 
services. 

F. Each recipient who requests PCS has the option to 
designate a responsible representative. For purposes of these 
provisions, a responsible representative shall be defined as 
the person designated by the recipient to act on his/her 
behalf in the process of accessing and/or maintaining 
personal care services. 

1. The appropriate form authorized by OAAS shall be 
used to designate a responsible representative.  

a. The written designation of a responsible 
representative does not give legal authority for that 
individual to independently handle the recipient’s business 
without his/her involvement. 

b. The written designation is valid until revoked by 
the recipient. To revoke the written designation, the 
revocation must be submitted in writing to OAAS or its 
designee. 

2. The functions of a responsible representative are to: 
a. assist and represent the recipient in the 

assessment, care plan development and service delivery 
processes; and 

b. to aid the recipient in obtaining all necessary 
documentation for these processes. 

3. The paid PCS worker providing services to a 
recipient may not act as the recipient’s responsible 
representative. 

4. An owner or employee of a personal care attendant 
services agency may not be designated as a responsible 
representative for any recipient who receives personal care 
services from an agency he/she owns or is employed by. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:911 (June 2003), amended LR 30:2831 
(December 2004), amended by the Department of Health and 
Hospitals, Office of Aging and Adult Services, LR 32:2082 
(November 2006), LR 34:2577 (December 2008), , amended by the 
Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 35:2450 
(November 2009), LR 36: 

§12902. Participant Direction Option  
A. The Office of Aging and Adult Services implements a 

pilot program, the Louisiana Personal Options Program (La 
POP), which will allow recipients who receive long term 
personal care services (LT-PCS) to have the option of 
utilizing an alternative method to receive and manage their 
services. Recipients may direct and manage their own 
services by electing to participate in La POP, rather than 
accessing their services through a traditional personal care 
agency. 

1. La POP shall be implemented through a phase-in 
process in Department of Health and Hospitals 
administrative regions designated by OAAS. 

A.2. – B.1. ...  
2. With the assistance of a services consultant, 

participants develop a personal support plan based on their 
approved plan of care and choose the individuals they wish 
to hire to provide the services. 

C. - E.1. ... 

2. Change in Condition. The participant’s ability to 
direct his/her own care diminishes to a point where he/she 
can no longer do so and there is no responsible 
representative available to direct the care. 

3. Misuse of Monthly Allocation of Funds. The LA 
POP participant or his/her responsible representative uses 
the monthly budgeted funds to purchase items unrelated to 
personal care needs or otherwise misappropriate the funds.  

4. Failure to Provide Required Documentation. The 
participant or his/her responsible representative fails to 
complete and submit employee time sheets in a timely and 
accurate manner, or provide required documentation of 
expenditures and related items as prescribed in the Louisiana 
Personal Options Program’s Roles and Responsibility 
agreement. 

5. ... 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of Aging and Adult Services, LR 
34:2578 (December 2008) amended by the Department of Health 
and Hospitals, Bureau of Health Services Financing and the Office 
of Aging and Adult Services, LR 36:  

§12903. Covered Services 
A. Personal care services are defined as those services 

that provide assistance with the distinct tasks associated with 
the performance of the activities of daily living (ADLs) and 
the instrumental activities of daily living (IADLs). 
Assistance may be either the actual performance of the 
personal care task for the individual or supervision and 
prompting so the individual performs the task by 
him/herself. ADLs are those personal, functional activities 
required by the recipient. ADLs include tasks such as: 

1. - 7. ... 
B. IADLs are those activities that are considered 

essential, but may not require performance on a daily basis. 
IADLs cannot be performed in the recipient’s home when 
he/she is absent from the home. IADLs include tasks such 
as: 

1. light housekeeping; 
2. food preparation and storage; 
3. shopping; 
4. laundry; 
5. assisting with scheduling medical appointments 

when necessary; 
6. accompanying the recipient to medical 

appointments when necessary; 
7. assisting the recipient to access transportation; and 
8. reminding the recipient to take his/her medication 

as prescribed by the physician. 
C. Emergency and nonemergency medical transportation 

is a covered Medicaid service and is available to all 
recipients. Non-medical transportation is not a required 
component of personal care services. However, providers 
may choose to furnish transportation for recipients during 
the course of providing personal care services. If 
transportation is furnished, the provider agency must accept 
any liability for their employee transporting a recipient. It is 
the responsibility of the provider agency to ensure that the 
employee has a current, valid driver’s license and 
automobile liability insurance. 
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1. La POP participants may choose to use some of 
their monthly budget to purchase non-medical 
transportation.  

a. If transportation is furnished, the participant must 
accept all liability for their employee transporting them. It is 
the responsibility of the participant to ensure that the 
employee has a current, valid driver’s license and 
automobile liability insurance. 

D. - F. ... 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:912 (June 2003), amended LR 30:2831 
(December 2004), amended by the Department of Health and 
Hospitals, Office of Aging and Adult Services, LR 34:2578 
(December 2008), amended by the Department of Health and 
Hospitals, Bureau of Health Services Financing and the Office of 
Aging and Adult Services, LR 36: 

§12905. Eligibility Criteria  
A. … 
B. Recipients must meet the eligibility criteria 

established by OAAS or its designee. Personal care services 
are medically necessary if the recipient: 

B.1. - D. … 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:912 (June 2003), amended LR 30:2831 
(December 2004), amended by the Department of Health and 
Hospitals, Office of the Secretary, Office of Aging and Adult 
Services, LR 32:2082 (November 2006), LR 34:2579 (December 
2008), amended by the Department of Health and Hospitals, 
Bureau of Health Services Financing and the Office of Aging and 
Adult Services, LR 36: 

§12907. Recipient Rights and Responsibilities 
A. - A.2. … 

3. training the individual personal care worker in the 
specific skills necessary to maintain the recipient’s 
independent functioning while maintaining him/her in the 
home; 

4. developing an emergency component in the plan of 
care that includes a list of personal care staff who can serve 
as back-up when unforeseen circumstances prevent the 
regularly scheduled worker from providing services; 

5. – 9. … 
B. Changing Providers. Recipients may request to 

change PCS agencies without cause once after each three 
month interval during the service authorization period. 
Recipients may request to change PCS providers with good 
cause at any time during the service authorization period. 
Good cause is defined as the failure of the provider to 
furnish services in compliance with the plan of care. Good 
cause shall be determined by OAAS or its designee. 

C. In addition to these rights, a La POP participant has 
certain responsibilities, including: 

1. ... 
2. notifying the services consultant at the earliest 

reasonable time of admission to a hospital, nursing facility, 
rehabilitation facility or any other institution; 

2.a. - 8. … 
9. training the direct service worker in the specific 

skills necessary to maintain the participant’s independent 
functioning to remain in the home; 

10. - 13. … 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:912 (June 2003), amended LR 30:2832 
(December 2004), amended by the Department of Health and 
Hospitals, Office of Aging and Adult Services, LR 34:2579 
(December 2008), amended by the Department of Health and 
Hospitals, Bureau of Health Services Financing and the Office of 
Aging and Adult Services, LR 36: 

§12909. Standards for Participation 
A. - A.1.c. ... 

d. the policy and procedures contained in the 
Personal Care Services provider manual or memorandums; 

A.2. - B.12.c. ... 
C. An LT-PCS provider shall not refuse to serve any 

individual who chooses his agency unless there is 
documentation to support an inability to meet the 
individual’s needs, or all previous efforts to provide service 
and supports have failed and there is no option but to refuse 
services. 

C.1. - D.2. … 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:912 (June 2003), amended LR 30:2832 
(December 2004), amended by the Department of Health and 
Hospitals, Office of Aging and Adult Services, LR 34:2579 
(December 2008), amended by the Department of Health and 
Hospitals, Bureau of Health Services Financing and the Office of 
Aging and Adult Services, LR 35:2451 (November 2009), amended 
LR 36: 

§12911. Staffing Requirements 
A. - B.3. ... 
C. Restrictions. The following persons are prohibited 

from serving as the paid direct service worker for a 
recipient: 

1. the recipient’s spouse; 
2. the recipient’s curator; 
3. the recipient’s tutor; 
4. the recipient’s legal guardian; 
5. the recipient’s responsible representative; or 
6. the person to whom the recipient has given 

Representative and Mandate authority (also known as Power 
of Attorney). 

D. - E.1.b. ... 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 30:2832 (December 2004), amended by the 
Department of Health and Hospitals, Office of Aging and Adult 
Services, LR 34:2580 (December 2008), amended by the 
Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 36: 
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§12912. Training 
A. - C.6. ... 
D. New direct care staff must also receive training in 

cardiopulmonary resuscitation (CPR) and basic first aid 
within one week of employment. A current, valid 
certification for CPR and first aid may be accepted as 
verification of training. This CPR and first aid certification 
must be maintained and kept current as long as the direct 
service worker is employed with the PCS agency. 

E. - E.7. ... 
8. maintenance of a clean environment; and 

E.9. - G.3.c. … 
4. New La POP direct service workers must also 

receive training in cardiopulmonary resuscitation (CPR) and 
basic first aid within one week of employment. A current, 
valid certification for CPR and first aid may be accepted as 
verification of training. This CPR and first aid certification 
must be maintained and kept current throughout the worker’s 
employment period as a La POP personal care service 
worker. 

G.5. - H. ... 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of Aging and Adult Services, LR 
34:2580 (December 2008), amended by the Department of Health 
and Hospitals, Bureau of Health Services Financing and the Office 
of Aging and Adult Services, LR 36: 

§12913. Service Delivery 
A. Personal care services shall be provided in the 

recipient’s home or in another location outside of the 
recipient’s home if the provision of these services allows the 
recipient to participate in normal life activities pertaining to 
the IADLs cited in the plan of care. The recipient’s home is 
defined as the place where he/she resides such as a house, an 
apartment, a boarding house, or the house or apartment of a 
family member or unpaid primary care-giver. IADLs cannot 
be performed in the recipient’s home when the recipient is 
absent from the home. 

1. - 4. Repealed. 
B. ... 
C. Participants are not permitted to receive LT-PCS 

while living in a home or property owned, operated, or 
controlled by a provider of services who is not related by 
blood or marriage to the participant. 

C.1. - E. ... 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:913 (June 2003), amended LR 30:2833 
(December 2004), amended by the Department of Health and 
Hospitals, Office of Aging and Adult Services, LR 34:2581 
(December 2008), amended by the Department of Health and 
Hospitals, Bureau of Health Financing and the Office of Aging and 
Adult Services, LR 36: 

§12915. Service Limitations 
A. Personal care services shall be limited to up to 32 

hours per week. Authorization of service hours shall be 
considered on a case-by-case basis as substantiated by the 
recipient’s plan of care and supporting documentation. 

B. There shall be no duplication of services. 
1. Personal care services may not be provided while 

the recipient is admitted to or attending a program which 

provides in-home assistance with IADLs or ADLs or while 
the recipient is admitted to or attending a program or setting 
where such assistance is available to the recipient. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:913 (June 2003), amended by the 
Department of Health and Hospitals, Office of Aging and Adult 
Services, LR 34:2581 (December 2008), amended by the 
Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 35:2451 
(November 2009), amended LR 36: 

Implementation of the provisions of this Rule may be 
contingent upon the approval of the U.S. Department of 
Health and Human Services, Centers for Medicare and 
Medicaid Services (CMS), if it is determined that 
submission to CMS for review and approval is required. 

Interested persons may submit written comments to Don 
Gregory, Bureau of Health Services Financing, P.O. Box 
91030, Baton Rouge, LA 70821-9030. He is responsible for 
responding to inquiries regarding this Emergency Rule. A 
copy of this Emergency Rule is available for review by 
interested parties at parish Medicaid offices. 

 
Anthony Keck 
Secretary 

1008#102 

 
DECLARATION OF EMERGENCY 

Department of Health and Hospitals 
Bureau of Health Services Financing 

Personal Care Services—Long-Term 
Reimbursement Rate Reduction 

(LAC 50:XV.12917) 

The Department of Health and Hospitals, Bureau of 
Health Services Financing and the Office of Aging and Adult 
Services amend LAC 50:XV.12917 in the Medical 
Assistance Program as authorized by R.S. 36:254 and 
pursuant to Title XIX of the Social Security Act and as 
directed by Act 11 of the 2010 Regular Session of the 
Louisiana Legislature which states: “The secretary is 
directed to utilize various cost containment measures to 
ensure expenditures in the Medicaid Program do not exceed 
the level appropriated in this Schedule, including but not 
limited to precertification, preadmission screening, 
diversion, fraud control, utilization review and management, 
prior authorization, service limitations, drug therapy 
management, disease management, cost sharing, and other 
measures as permitted under federal law.” This Emergency 
Rule is promulgated in accordance with the provisions of the 
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and 
shall be in effect for the maximum period allowed under the 
Act or until adoption of the final Rule, whichever occurs 
first. As a result of a budgetary shortfall in state fiscal year 
2010, the Department of Health and Hospitals, Bureau of 
Health Services Financing and the Office of Aging and Adult 
Services amended the provisions governing the 
reimbursement methodology for long-term personal care 
services (LT-PCS) to reduce the reimbursement rates 
(Louisiana Register, Volume 36, Number 6).  
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1            THE WITNESS:  Okay.  All right.

2   BY MS. HAHN:  

3       Q.   So I'm just going to sort of explain to you my 

4   understanding of how it works and I want you to correct 

5   me if I get it wrong.  

6            It's to identify people who are at high risk 

7   of institutionalization in the coming months, and in 

8   order to determine if a person meets that risk there's 

9   a specific set of things that they're required to have, 

10   and there's a list of eight different things, and this 

11   protocol says that at least four of these have to be 

12   present for institutional risks to be found; is that 

13   right?

14       A.   That's right.

15       Q.   And I believe you said that we negotiated 

16   about that during the Barthelemy case and changed 

17   that.  Was the change that we made that you would only 

18   have to have at least three of those factors?

19       A.   That's right.

20       Q.   And the other change that we made during the 

21   negotiations over the Barthelemy case was that we also 

22   said that if they did not meet these they could provide 

23   medical documentation that they were at risk of either 

24   institutionalization, or I think it was substantial 

25   deterioration and mental or physical condition if they 
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1   didn't get care within 120 days?

2       A.   Yeah, that's the process we just described.

3       Q.   Okay.  Under prior nursing home placement, I 

4   just want to relate this if I can.  I'm looking over on 

5   this same page that says institutionalization risk on 

6   the Exhibit 3 -- 

7       A.   Uh-huh (affirmative response)

8       Q.   -- these numbers and letters off to the 

9   right.  It says under prior nursing home placement, it 

10   says CC-7 equals 1 in brackets.  Can you relate that to 

11   Exhibit 1, the MDS-HC?  Is that referring to questions 

12   that are asked on Exhibit 1?

13       A.   I honestly don't know.

14       Q.   Can you look, for example, under Section CC?  

15       A.   You're consulting your MDS expert and I don't 

16   have mine in the room, but I'll look and see.

17       Q.   Section CC is on the first page.  

18       A.   Okay.

19       Q.   So under CC-7, what does CC-7 say?

20       A.   It says, "Prior nursing home placement.  

21   Resided in a nursing home during five years prior to 

22   the case opening."

23       Q.   Doesn't it actually say "resided in a nursing 

24   home at any time during five years prior to case 

25   opening"?
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1       A.   Yes.

2       Q.   Has it ever been higher than that?

3       A.   I don't believe it's ever been higher than 14 

4   dollars, no.

5       Q.   And since then would the reductions in the 

6   LT-PCS rate be reflected in the rules in the Louisiana 

7   Register?

8       A.   Yes.

9       Q.   Would that be the best source of information 

10   for that?

11       A.   Yes.

12       Q.   If you'll look at page 2 of Document 1949, is 

13   that the document shows the maximum number of hours per 

14   week that can be awarded to different groupings of 

15   people on the LT-PCS Program?

16       A.   Yes.

17       Q.   So that's your current -- that's the guide 

18   that's being used in the current program?

19       A.   Yes, I believe so.

20       Q.   Okay.  Now if you'll turn to pages 13 and 14 

21   of Document 1949, there's a document that explains how 

22   Louisiana determines Long-Term Personal Care Services 

23   hours.  Is that a document that describes how -- that 

24   partially describes how a person's ADL index in the 

25   guide on page 2 is determined?
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1       A.   Yes, I think that's what that does.  It's an 

2   explanation of how that ADL index number is derived 

3   based on your answers to the MDS-HC.

4       Q.   And the MDS-HC is the document that was Eley 

5   Exhibit 1; is that correct?  

6       A.   Yes.

7       Q.   So if I understand it correctly, to get the 

8   ADL index you look at only four activities of daily 

9   living:  getting in or out of bed or a chair, also 

10   known as transferring, that's one; going from a lying 

11   to a sitting position in bed, bed mobility, using the 

12   toilet, and eating; is that correct?

13       A.   That's what it says.

14       Q.   Now when you talk about eating, a minute ago 

15   we went over the questions on the MDS-HC dealing with 

16   meal preparation.  Eating is different from meal 

17   preparation; is it not?  

18       A.   That's my understanding, yes.  I'm not an 

19   expert in this assessment tool, but that's my 

20   understanding.

21       Q.   Eating means actually getting food into your 

22   mouth or into your stomach if you don't eat by mouth; 

23   is that right?

24       A.   I believe so, yes.

25       Q.   So that the types of activities you're talking 
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1   about here are pretty basic; would you agree with me?

2       A.   Yes.

3       Q.   The people that score in the highest group 

4   that would get the 32 hours of the LT-PCS have to score 

5   a 14 or 15 or their ADL index, right?

6       A.   That's correct.

7       Q.   How do you get to the score of 14 or 15; do 

8   you know?  Do you know what you have to be able to do 

9   or not be able to do in order to get to that point?

10       A.   No, I don't.  I mean it's a cumulative 

11   number.  It's based on your answers to these questions 

12   about these ADLs, but exactly what -- that's as much as 

13   I know.

14       Q.   Okay.  So you don't actually know how the 

15   scores are assigned to the ADL index except for through 

16   an algorithm of some kind?

17       A.   It's based on the answers to the ADL questions 

18   and how you answer those questions.  I don't think it's 

19   an algorithm.  I think it's just additive, but I may be 

20   wrong.

21       Q.   I'm showing you what's been marked Eley 

22   Exhibit 4.  Could you identify that document?

23            (ELEY EXHIBIT NO. 4 FOR IDENTIFICATION WAS 

24   MARKED FOR THE RECORD.)

25       A.   It appears to be the questions on the MDS and 
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1   how they relate to the calculation of the index.  I 

2   don't think I've ever seen this particular document 

3   before.

4       Q.   It says at the bottom, "prepared by Mandi 

5   Jones."  Is that somebody that works for you?

6       A.   Yes.

7       Q.   I'm showing you a document that's been marked 

8   Exhibit 5.  Can you identify that document?

9            (ELEY EXHIBIT NO. 5 FOR IDENTIFICATION WAS 

10   MARKED FOR THE RECORD.)

11       A.   Again, I don't know that I've seen it before, 

12   but it says, "Detailed Explanation of Scoring Method."

13       Q.   Does it appear to be an explanation of the 

14   construction of the ADL index?

15       A.   I wouldn't say that.  It looks more like it's 

16   some sort of instructions about how to score the 

17   specific responses on the assessment tool.

18       Q.   Are you aware of any other document that shows 

19   actually how the ADL index is constructed?

20       A.   I would assume it's in the MDS-HC manuals, the 

21   training manuals and the user manuals for those things 

22   that are put out by the people who developed the tool, 

23   but I don't know that for sure.

24       Q.   Does your Department have a copy of something 

25   that would show how the ADL index is constructed?
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1       A.   I think this document right here shows how 

2   it's constructed; the first document you handed me, 

3   Exhibit 4.

4       Q.   You think Exhibit 4 explains how the ADL index 

5   is constructed?

6            MS. BROWN:  Well, he said he's not familiar 

7   with either document.

8            THE WITNESS:  But that's what it appears to 

9   do.

10   BY MS. HAHN:  

11       Q.   Are you aware of any other document within 

12   your department that shows how the ADL index is 

13   constructed?

14       A.   As I said, it may be in the manual.  I don't 

15   know for sure if it is or not.

16            MS. HAHN:  Was the manual supplied to us as 

17   part of discovery; do you know? 

18            MS. BROWN:  I don't know.

19   BY MS. HAHN:  

20       Q.   Well, if you have any other document that 

21   shows how the ADL index is constructed, would you 

22   supply that to us?

23       A.   Sure.

24            MS. BROWN:  By that you mean how it's scored?  

25            MS. HAHN:  How it's scored, how you get from 
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1   the answers to questions on the MDS-HC or the LOCET to 

2   the index.

3   BY MS. HAHN:  

4       Q.   But looking at the MDS-HC and looking, for 

5   example, under eating, let me just take you to page 3 

6   of Exhibit 1, the MDS-HC.

7       A.   Okay.

8       Q.   And looking at mobility in bed, it's defined 

9   as "moving to and from a lying position, turning side 

10   to side, and positioning body while in bed"; is that 

11   correct?

12       A.   Yes.

13       Q.   Okay.  Now just comparing that to the 

14   explanation which was on page 13 of Document 1949, it 

15   described bed mobility as "going from a lying to a 

16   sitting position in bed."  

17            Which definition is actually used in 

18   constructing the ADL index:  the one on the MDS-HC, 

19   Exhibit 1, or the one in this explanation, how 

20   Louisiana determines Long-Term Personal Care Service 

21   hours?

22            MS. BROWN:  If you know the answer.

23            THE WITNESS:  Ask me the question again.

24   BY MS. HAHN:  

25       Q.   Okay.  Which definition of mobility in bed is 
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1   actually used in constructing a person's ADL index to 

2   determine how many hours of personal care service 

3   they're going to get?  Is it the definition on the 

4   MDS-HC which says "moving to and from a lying position, 

5   turning side to side, and positioning body while in 

6   bed," or is it the shorter definition on 1949, page 13, 

7   which says "going from a lying to a sitting position in 

8   bed"?  

9            Which one of these is the actual definition to 

10   use?

11       A.   The one on the MDS-HC.

12       Q.   The one on Exhibit 1?

13       A.   Yes.

14       Q.   And in terms of the -- if you'll look on the 

15   previous page on the MDS-HC, you look at what is meant 

16   by the different values that can be assigned from 

17   independence to activity did not occur, that's down in 

18   the lower right-hand corner of the page.  

19       A.   Yes.

20       Q.   So there are eight possible -- no, there are 

21   seven possible -- 

22            MS. BROWN:  Eight.

23   BY MS. HAHN:  

24       Q.   -- eight possible values that could be shown 

25   under mobility in bed; is that right?
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1       A.   Yes.

2       Q.   And it shows on this guide, Exhibit 4, how 

3   many points you would get depending on what answer was 

4   given for mobility in bed; is that correct?

5       A.   It appears to.

6       Q.   And so what this guide appears to be saying -- 

7   first of all -- 

8            MS. BROWN:  He's already said he's not 

9   familiar with this.

10            MS. HAHN:  I know he did, but can I get you to 

11   check and let us know if this, indeed, is the way you 

12   compute the ADL index?  

13            MR. BERNS:  He already agreed to that.

14            MS. HAHN:  He did?  

15            MS. BROWN:  Yes.

16            MS. HAHN:  Okay.  Thank you.  I just wanted to 

17   make sure.  

18   BY MS. HAHN:  

19       Q.   Let's just go on the assumption that this is 

20   the way you compute it.

21            MS. BROWN:  All right.  Although he's already 

22   said he's not familiar with it and we're not certain of 

23   it and we have a long list of questions and limited 

24   time.  I'm not sure it's productive.  It's your 

25   deposition.
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1            MS. HAHN:  It's my deposition.  

2            MS. BROWN:  I know.  I know.

3            MS. HAHN:  But I just kind of want to know -- 

4   let me just do this one, and then I won't go through 

5   the whole thing -- how's that -- and then could we 

6   stipulate if it works this way we can apply it to the 

7   rest of the things.  Okay?

8            MS. BROWN:  Yes.

9   BY MS. HAHN:  

10       Q.   So just taking bed mobility, if you score a 

11   zero, 1 or a 2 in bed mobility, that would be 

12   independent, set-up help only, or supervision under ADL 

13   self-performance, Section H-2, right?  

14       A.   I'm sorry.  Where are you?  

15       Q.   That's okay.  I've been over it before.  All 

16   right.  You take MDS question H-2-A.  

17       A.   Which is?  

18       Q.   It's in Section H, physical function.  

19       A.   ADL self-performance.  All right.

20       Q.   And that's A, mobility in bed?

21            MS. BROWN:  Next page.

22            THE WITNESS:  Okay.  There's a lot of A's on 

23   here.  Okay.

24   BY MS. HAHN:  

25       Q.   And you're going to fill in a value in the 
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1   little square next to mobility in bed.  Okay?

2       A.   Okay.

3       Q.   It's going to be a number from zero to 8.  

4       A.   Okay.

5       Q.   All right.  And if you score a zero, a 1 or a 

6   2, and those are all defined on the previous page -- 

7   independent, set-up help only, or supervision -- you'd 

8   get one point toward your ADL index, right?

9       A.   H-2-A, zero, 1 or 2, you'd get one point.  

10   That's what this document says, yes.

11       Q.   And to get a 3, you would have to score a 3 in 

12   bed mobility, and that would be limited assistance, 

13   right?

14       A.   Right.

15       Q.   And then it defines limited assistance as 

16   "received physical help in guided maneuvering of limbs 

17   or other non-weight bearing assistance 3 or more times 

18   or a combination of non-weight bearing help with more 

19   help provided only 1 or 2 times during the period, for 

20   a total of 3 or more episodes of physical help."  

21            That's what limited assistance is defined as, 

22   right?

23       A.   That's what it says, yes. 

24       Q.   Okay.  Now to score a 4 in that category, you 

25   would have to get extensive assistance, maximal 
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1   assistance, or total dependence, or the activity did 

2   not occur?

3       A.   That's what it says.

4       Q.   That's what it says.  And it would be during 

5   the last three days? 

6       A.   Yes, that's what -- well, I believe that's 

7   correct.

8       Q.   I guess 8 would be you haven't moved in bed in 

9   three days.  So that's how that would work, right, if 

10   this is a correct document?

11       A.   Yes.

12       Q.   Does the state have to report to the CMS on 

13   some documents called 372 and 64, some forms?

14       A.   Yes.

15       Q.   And these forms will list the number of 

16   participants and the Medicaid expenditures in various 

17   programs?

18       A.   Yes.

19       Q.   You have an attachment to your declaration, 

20   Attachment F.  You testified about it in Paragraph 43 

21   of your declaration.  Attachment F is talking about 15 

22   states that have been reported in the -- let me just 

23   look at it again.

24            You talk about 15 states that provide less 

25   than 32 hours a week of personal care assistance?

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 131 of 202



Hugh Eley
February 23, 2011

225-292-8686
Baton Rouge Court Reporters, LLC

196

1   BY MS. HAHN:  

2       Q.   Maybe I better go back.  Tell me how this came 

3   about if you can starting when you learned you were 

4   going to make -- that you were going to need to make a 

5   cut in the LT-PCS Program.

6       A.   There was a 61 million dollar line item 

7   reduction in LT-PCS.

8       Q.   Specifically in that program?

9       A.   Specifically in that program.

10       Q.   And who suggested that line item cut?

11       A.   I have no idea.

12       Q.   Did you suggest it?

13       A.   No, absolutely not.

14       Q.   If it had been your decision to make, would 

15   you have suggested it?

16       A.   Well, let me answer your question this way.  

17   When we submitted our budget documents in 2000 in the 

18   budget preparation we actually submitted to add money 

19   to LT-PCS, and if you look at the actual budget 

20   documents there is some money added to account for 

21   projected utilization, you know, increase, but then 

22   that's added and then the 61 million dollars is taken 

23   away.

24       Q.   When you start preparing the budget for the 

25   next fiscal year, is each department head asked to 

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 132 of 202



Hugh Eley
February 23, 2011

225-292-8686
Baton Rouge Court Reporters, LLC

197

1   submit a proposed budget or how does that work?

2       A.   Yes, each department, each office, submits a 

3   proposed budget.  Medicaid submits a proposed budget.

4       Q.   When you submit the budget for your office, do 

5   you include things like LT-PCS and the waiver programs?

6       A.   Those funds are not in the OAAS budget.  

7   They're in the Medicaid budget.  But we're involved in 

8   preparing those sections of the Medicaid budget that 

9   cover those programs that we manage.

10       Q.   And when you put in your budget, you put in 

11   for an increase in the LT-PCS Program for fiscal 2011?

12       A.   A utilization increase, yes.

13       Q.   And a utilization increase means more people 

14   are using the service so you need more money; is that 

15   right?

16       A.   Correct.

17       Q.   How did you learn that there was a line item 

18   cut to the LT-PCS Program?

19       A.   I'm honestly not sure.  I was either told by 

20   someone or I saw it when the budget documents came out, 

21   but I really don't remember.

22       Q.   We got a couple of e-mails in the documents 

23   that we got recently.  Let me see if I can find them.  

24   I want you to look at Document 3142, please.  

25       A.   Okay.
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1       Q.   If you look at these, it's an e-mail chain, 

2   and to look at them you've got to start at the bottom.  

3       A.   Yeah.

4       Q.   Was this the e-mail in which you learned about 

5   the proposed sixty -- well, in this one it says a 62 

6   million cut or a 61 million cut.  

7       A.   This is dated February -- the first e-mail is 

8   dated February 19th.  This is probably not the first 

9   information I had, but I don't know what exact date the 

10   executive budget was released that year.  But I would 

11   certainly have known about it by then.

12       Q.   When do you usually learn?

13       A.   I don't think there is a usually.  We have 

14   budget meetings and we talk about what's in or what's 

15   not in the budget, but there's nothing official until 

16   the Governor releases the executive budget.

17       Q.   When does that happen?

18       A.   Forty-five days before the start of the 

19   legislative session.  So this year it's March 11th.  

20   Last year the session started earlier, so it would have 

21   been sometime in February.

22       Q.   This set of e-mails, you've got an e-mail from 

23   Randy Davidson.  Who is Randy Davidson?

24       A.   He is a Medicaid waiver assistant in the 

25   compliance unit in Medicaid.
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1       Q.   And he sent you an e-mail on February 19th 

2   saying, "Jerry asked me to do a one-pager about a 62 

3   million decrease for LT-PCS in next year's budget.  Is 

4   this number familiar to you?"  And Jerry, who is the 

5   Jerry that he refers to?

6       A.   Jerry Phillips.  

7       Q.   And who is Jerry Phillips?  

8       A.   He was at that time I believe still the 

9   Medicaid director.  He's currently the Under Secretary 

10   of DHH.

11       Q.   And your reply to the question was that you 

12   were not familiar with the number 62 million.  You 

13   said, "The best I can piece together, this number 

14   was -- it should be agreed to -- in meetings between 

15   the 9th floor and the Division or Governor's Office."  

16            What did you mean when you referred to the 

17   ninth floor?

18       A.   The Secretary's office.

19       Q.   The Secretary of DHH?

20       A.   Yes.

21       Q.   And what is the Division?

22       A.   The Division of Administration.

23       Q.   And what does the Division of Administration 

24   have to do with it?

25       A.   Well, the Division of Administration is the 

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 135 of 202



Hugh Eley
February 23, 2011

225-292-8686
Baton Rouge Court Reporters, LLC

200

1   ones who make the budget.

2       Q.   They draw up the budget of all the agencies?

3       A.   They take what the agencies have submitted to 

4   them as a budget request, they determine what the size 

5   of the pie is, and then they divvy up the pie amongst 

6   all those agencies and either give you more or less 

7   than what you ask for.  Usually less.

8       Q.   And then they -- and of course the Governor's 

9   Office.  So you say it was somewhere between the 

10   Secretary of DHH, the Division of Administration, and 

11   the Governor were the ones that told you to make the 62 

12   million dollar cut in the LT-PCS Program?

13       A.   It came out in the executive budget.  So it's 

14   part of that process that goes on within the Division 

15   of Administration.  That's where that got put in.

16       Q.   And it wasn't cut 62 million dollars from the 

17   Medicaid budget or the Long-Term Care budget; it was 

18   cut 62 million dollars from the LT-PCS Program?

19       A.   That's correct.

20       Q.   And you really didn't have an option of 

21   cutting it somewhere else?

22       A.   No, although at the end of the day we didn't 

23   cut at 61 million dollars.

24       Q.   Well, you didn't feel like you could cut at 61 

25   million dollars, did you?
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Exhibit  31 MDS-HC (Eley deposition Exh. 1)
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Exhibit 31 Eley Deposition Exhibit 4-scoring sheet
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Prepared by: Mandi Jones Page 1 
12.15.2008 

InterRAI scales 
ADL index: points are assigned for each task as described below and then summed. The scores range from 4 to 15, 
with a 4 being the most independent and 15 the most dependent. The algorithm is provided by InterRAI. 
 
Late loss Activities of Daily Living 

• Eating (h2g) 
o Enteral tube feeding (l2d) 

• Toileting (h2h) 
• Transfer (h2b) 
• Bed Mobility (h2a) 

 
 
Eating 
 
MDSHC QUESTION POINTS 
If l2d = 1 3 
Else  
If h2g in (.,0,1,2) 1 
Else  
If h2g = 3 2 
Else  
If g2g in (4,5,6,8) 3 

 
Toileting 
 
MDSHC QUESTION POINTS 
If h2h in (.,0,1,2) 1 
Else  
If h2h = 3 3 
Else  
If h2h in (4,5,6,8) 4 
  

 
Transfer 
 
MDSHC QUESTION POINTS 
If h2b in (.,0,1,2) 1 
Else  
If h2b = 3  3 
Else  
If h2b in (4,5,6,8) 4 
 

Bed Mobility 
 
MDSHC QUESTION POINTS 
If h2a in (.,0,1,2) 1 
Else  
If h2a = 3 3 
Else  
If h2a in (4,5,6,8) 4 

 
IADL index: points are assigned for each of the late loss IADLs and then summed. The scores range from 0 to 3. 
 
Late loss IADLs 

• Meal Preparation (h1aa) 
• Managing Medication (h1da) 
• Phone Use (h1ea) 

 
MDSHC QUESTION MDSHC QUESTION MDSHC QUESTION POINTS 
Meal Prep (h1aa) Medication (h1da) Phone Use (h1ea)  
If h1aa in (.,0,1) If h1da in (.,0,1) If h1ea in (.,0,1) 0 
Else Else Else  
If h1aa in (2,3,8) If h1da in (2,3,8) If h1ea in (2,3,8) 1 
 

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 161 of 202



Exhibit 33 Eley Deposition Exhibit 5 Detailed
Explanation of Scoring

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 162 of 202



DETAILED EXPLANATION OF SCORING METHOD 

 

 

The following address the client's physical 

functioning in routine personal 

activities of daily life, for example, dressing, 

eating, etc. during the 

LAST 3 DAYS considering all episodes of 

these activities. 

For clients who performed an activity 

independently. be sure to determine 

and record whether others encouraged the 

activity or were present to 

supervise or oversee the activity. 

( NOTE - For bathing, code for most 

dependent single episode in 

LAST 7 DAYS ) 

0. INDEPENDENT -- No help, setup, or 

oversight -- OR -- Help, setup, 

oversight provided only 1 or 2 times ( with 

any task or subtask ) 

1. SETUP HELP ONLY -- Article or device 

provided within reach of 

client 3 or more times 

2. SUPERVISION -- Oversight, 

encouragement or cueing provided 

3 or more times during last 3 days -OR- 

Supervision (1 or more times) 

plus physical assistance provided only 1 or 2 

times (for a total of 3 

or more episodes of help or supervision) 

3. LIMITED ASSISTANCE -- Client highly 

involved in activity; received 

physical help in guided maneuvering of 

limbs or other non-weight bearing 

assistance 3 or more times -OR- 

Combination of non-weight bearing 

help with more help provided only 1 or 2 

times during period 

( for a total of 3 or more episodes of 

physical help ) 

4. EXTENSIVE ASSISTANC -E- Client 

performed part of activity on own 

( 50% or more of subtasks ), but help of 

following type(s) were 

provided 3 or more times: 

-- Weight-bearing support -- OR -- 

-- Full performance of the full task or a 

discrete sub-task by another during part (but 

not all) of last 3 days 

5. MAXIMAL ASSISTANCE -- Client 

involved and completed less than 

50% of subtasks on own ( includes 2+ 

person assist ), received weight 

bearing help or full performance of certain 

subtasks 3 or more times 

6. TOTAL DEPENDENCE -- Full 

performance of activity by another 

8. ACTIVITY DID NOT OCCUR (regardless 

of ability ) 

 
 

EATING 

 

POINTS 

Tube fed 3 

If not tube fed:  

Independent or needs 

setup help or supervision 

only 

1 

  

Limited assistance 2 

  

More than limited 

assistance (extensive or 

maximal assistance, total 

dependence, or did not 

eat 

3 

 

 

TOILETING. 

TRANSFERS, AND 

BED MOBILITY 

 

POINTS 

Independent or needs 

setup help or supervision 

only 

1 

  

Limited assistance 3 

  

More than limited 

assistance (extensive or 

maximal assistance, total 

dependence, or activity 

did not occur 

4 
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Exhibit 35 Declaration of Emile A. Barrow, Jr., M.D.
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DECLARATION OF EMILE A. BARROW, JR., MD 
 
Emile A. Barrow, Jr., MD subscribes under penalty of perjury, pursuant to 28 U>S>C  § 
1746, as follows:  
 

1. My name is Emile A. Barrow, Jr.  I am a physician practicing in Monroe, 

Louisiana.  I specialize in internal medicine, cardiovascular disease and nuclear 

cardiology.  I am Board Certified by the Board of Cardiovascular Disease. 

2. I am affiliated with St. Francis Medical Center in Monroe, Louisiana. 

3. I have been treating Mary Dunn for approximately twenty-four years.   

4. Ms. Dunn has a history of cardiovascular disease and has had a stroke.  She has 

arthritis and lower lumbar disk disease, which combined with a back surgery she 

had many years ago, causes her to have chronic back pain. 

5. Ms. Dunn also has osteoporosis.  After a recent fall, which I understand was the 

result of her attempting to transfer to her bedside commode unattended, she has a 

fracture in her hip.  However, due to other cardiovascular complications, surgery 

is not recommended at this time. 

6. Ms. Dunn uses a wheelchair and needs complete assistance with moving from one 

surface to another, toileting, bathing, grooming, and dressing.  In addition, due to 

the severity of her pain and her lack of movement someone else must prepare her 

meals, do her shopping, and take care of her laundry and other household chores. 

7. It is my understanding that the maximum number of hours offered by the Long-

term Personal Care Services program is thirty-two hours per week, and Ms. Dunn 

is receiving only thirty hours per week of assistance.  I believe that it is medically 

necessary for Ms. Dunn to receive more than thirty-two hours per week to live 

safely in her home. 
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8. I believe that if Ms. Dunn had adequate assistance and had not had her service 

hours reduced, it is possible that she would have had adequate assistance to 

transfer to her commode and she would not have fallen. 

9. It is my professional medical opinion that if Ms. Dunn’s hours are not increased 

her condition will deteriorate quickly and she will be forced to consider nursing 

home services. 

10. I do not think Ms. Dunn wants to live in a nursing home, and I do not think that 

she should have her independence taken from her when she has shown that with 

adequate assistance she can safely stay in her own home. 

 

/s/ Emile Barrow, Jr.      11/7/11   
Emile Barrow, Jr., MD     Date 
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FOURTH DECLARATION OF JEANNE ABADIE 

Jeanne Abadie subscribes under penalty of perjury, pursuant to 28 U.S.C. § 1746, as 

follows: 

1. My name is Jeanne Abadie.  I work at the Advocacy Center and my title is 

Compliance Specialist. 

2. I have reviewed some of the discovery documents provided to the Plaintiffs’ 

counsel by the Defendants. 

3. Defendants have provided, in response to discovery in this case, a spreadsheet 

listing 366 LT-PCS recipients who were receiving over 32 hours of LT-PC on 

September 5, 2010, and who had appealed an adverse action regarding their LT-

PCS between that date and approximately September 30, 2011.  I have checked 

this list against Advocacy Center intake records, and only 26 of the people on that 

list have contacted the Advocacy Center.  Not all of these contacts appeared to 

relate to the appeals. 

4. The spreadsheet referred to in ¶3 above included the dates and dispositions of the 

individuals’ appeals of reductions in LT-PCS between September 5, 2010 and 

September 30, 2011.  I have performed calculations on these records, and offer 

the following summary of my calculations:  300 appeals have been decided, and 

the agency took an average of 68 days to decide them.  The maximum number of 

days a decided appeal pended was 183.  Forty appeals had not been decided as of 

the date of the spreadsheet, and they had pended an average of 57 days.  The 

longest an open appeal had pended was 314 days. 
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5. Also in response to discovery in this case, Defendants provided a spreadsheet 

showing the individuals who have requested emergency waiver slots under the 

process that was begun July 2011, and the status of those requests as of October 

11, 2011. I am attaching a copy of that spreadsheet, after removing the columns 

for name and date of birth.  As of October 11, 2011, only three emergency waiver 

offers had been made.  Two were made within two weeks of their request dates, 

but one (for V.U.S., a class member discussed in Plaintiffs’ Memorandum in 

Support of their Motion for Preliminary Injunction) was made on September 7, 

2011, 43 days after it was requested.   

6. Two of the three emergency waiver slot offers shown on the spreadsheet were to 

individuals for whom the Advocacy Center had requested the slot.  In neither of 

their cases were waiver services started within six weeks of the request. V.U.S.’s 

waiver slot was requested on July 26, 2011.  Her services started on October 18, 

2011.  E.B. requested an emergency waiver slot on August 24, 2011.  His waiver 

services started October 22, 2011. 

7. Rickii Ainey was also referred for an emergency waiver by the Advocacy Center.  

The referral was made on July 26, 2011.  An offer for an emergency waiver slot 

was made to Ms. Ainey on October 27, 2011, so it is not on the spreadsheet.  As 

of November 14, 2011, her Waiver services have not started. 

 

/s/Jeanne Abadie     11/14/11   
Name       Date 
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Date of 
Request

Region of 
Residence LTPCS 

Is the 
person 

approved 
for the 

maximum 
number of 

weekly 

If Yes to E 
and F, Date 
sent to R.O.

Date RO 
Called to 
Schedule 

Home 
Visit

Date of 
Home Visit

Date R.O. 
sent to 
Service 
Review 
Panel

Decision of 
Service 
Review 
Panel

Date 
Response 

Letter 
Sent

Date of 
Service 
Review 
Decision Notes

7/26/11 2 Yes No N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.
7/26/11 1 Yes Yes 8/25/11 8/30/11 9/1/11 Denied 9/7/11
7/26/11 6 Yes No N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.
7/24/11 8 Yes No N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.
7/26/11 1 Yes No 10/4/11 10/10/11
7/26/11 4 Yes Yes 10/4/11
7/26/11 8 Yes No N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.

7/26/11 6 Yes No N.A. N.A. N.A. N.A. N.A. N.A.
accepted normal 
waiver slot 9/19/11

7/26/11 2 Yes No N.A. N.A. N.A. N.A. N.A. N.A.

7/26/11 1 Yes Yes 8/25/11 8/29/11 8/30/11 Approved 9/7/11
accepted emerg 
waiver offer 10/4/11

8/3/11 1 Yes Yes 8/25/11

8/3/11 1 Yes Yes N.A. N.A. N.A. N.A. N.A. N.A.
accepted normal 
waiver slot 9/14/11

8/5/11 1 Yes Yes 8/25/11 8/26/11 8/29/11 8/31/11 Denied 9/7/11
8/11/11 9 No N/A N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.
8/12/11 6 Yes Yes 8/25/11 8/29/11 Denied 9/7/11

8/16/11 8 Yes Yes 8/25/11 N.A. N.A. N.A. N.A. N.A.
accepted NF priority 
offer 9/16/11

8/17/11 8 Yes No N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.
8/17/11 2 No N/A N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.
8/24/11 4 Yes Yes 8/25/11 8/31/11 Denied 9/7/11
8/24/11 2 Yes Yes 8/25/11 8/26/11 8/30/11 8/31/11 Approved 9/7/11
8/25/11 6 Yes No N.A. N.A. N.A. N.A. N.A. 10/5/11 N.A.
8/25/11 1 Yes No N.A. N.A. N.A. N.A. N.A. N.A.
8/25/11 9 Yes Yes 8/29/11 9/2/11 Approved 9/7/11
9/1/11 9 Yes Yes 9/6/11 referred to OCDD
9/2/11 2 No N/A N.A.
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Date of 
Request

Region of 
Residence LTPCS 

Is the 
person 

approved 
for the 

maximum 
number of 

weekly 

If Yes to E 
and F, Date 
sent to R.O.

Date RO 
Called to 
Schedule 

Home 
Visit

Date of 
Home Visit

Date R.O. 
sent to 
Service 
Review 
Panel

Decision of 
Service 
Review 
Panel

Date 
Response 

Letter 
Sent

Date of 
Service 
Review 
Decision Notes

9/9/11 9 Yes
NF admit 8/5; now in 
hospital

9/12/11 2 No N/A N.A.
9/15/11 1 Yes Yes 10/4/11

10/3/20111 8 Yes Yes 10/4/11
10/4/11 2 Yes Yes
10/5/11 8 Yes No

10/11/11 9 Yes No

Case 3:10-cv-00635-JJB -SCR   Document 85     11/15/11   Page 176 of 202



Exhibit  37 Declaration of Kendra Whitney, M.D.
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Exhibit 38 Declaration of Christopher Lege, M.D.
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Exhibit 39  Declaration of Robert Ancira, M.D.
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DECLARATION OF MARK OPERARIO, MD 

 Mark Operario, MD subscribes under penalty of perjury, pursuant to 28 U.S.C. 

§ 1746, as follows: 

1. My name is Mark Operario. I am a physician practicing Internal Medicine and 

Family Medicine in Columbia, Louisiana.  I received by medical degree in 1985 from 

the Cebu Doctors College of Medicine Philippines. I have been in practice in 

Columbia since 1995.  I am Board Certified in Internal Medicine. 

2. I have been treating Eddie M. Shaw for approximately three years.  Ms. Shaw is 

70 years old and has a history of arthritis and diabetes.  

3. Her overall medical condition is not expected to improve. Ms. Shaw seems to be 

getting weaker, and due to her inactivity it is unlikely that she will lose weight, which 

also contributes to her lack of mobility. 

4. Ms. Shaw has difficulty performing self-care tasks due to her arthritis and her 

weight. Her hands are significantly affected, so she cannot grip items, such as a knife, 

fork, hairbrush or soap, which means she needs assistance eating, bathing and 

performing all hygiene tasks. 

5. Ms. Shaw requires assistance with transferring and toileting.  She must put her 

weight on someone or something to go from a seating position to a standing position 

and vice versa.  She cannot walk without holding on to something.  When visiting my 

office, she uses a wheelchair.  
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6. It is my opinion that she cannot safely prepare her own meals or perform 

household chores, such as housekeeping and laundry. 

7. Ms. Shaw has bladder incontinence episodes daily, and should be cleaned 

thoroughly after each episode to prevent skin breakdowns.   

8. I have been monitoring Ms. Shaw’s condition closely, and have been seeing her 

approximately once every three to four months. 

9. To my knowledge, Eddie Shaw is currently receiving 38 hours per week of 

personal care services at home for her activities of daily living and light housekeeping 

tasks.  The 38 hours a week of personal care service that Ms. Shaw receives in her 

home are medically necessary for her to continue to live in her home and the 

minimum amount of help that she requires to remain healthy and stable in the 

community.  

10. If Ms. Shaw’s service hours were reduced, I would expect her health to 

deteriorate, which would lead to institutionalization in a nursing facility. In my 

opinion, reducing her current in-home personal care services would jeopardize her 

health, safety and welfare. 

11. Ms. Shaw can live in her home with the appropriate number of hours, and should 

be given the opportunity to do so.  It is my opinion, that she can be better cared while 

living in her own home than if she were living in a nursing home. 

 
9-29-11      /s/ Mark Operario, M.D.  
Date       Mark Operario, MD 
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Exhibit 41 36 La Reg 2217-20
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C. The federal share of expenditures for payments to 
GNOCHC providers shall be calculated based upon the 
applicable federal medical assistance percentage rate for the 
year in which the expenditures were incurred. 

D. The department may make an urgent sustainability 
payment to any eligible GNOCHC clinic that meets the 
criteria of this Chapter 67 and requires financial support to 
maintain clinical operations while the department seeks 
CMS approval for the funding and reimbursement protocol 
for this waiver program.  

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Bureau of Health Services Financing, LR 36: 
§6903. Reimbursement Methodology 

A. Urgent Sustainability Payments 
1. For each clinic requiring an urgent sustainability 

payment, the department shall determine the average 
payment based upon the clinic’s three-year historical grant 
award received under the PCASG program. 

2. The sustainability payment shall be no more than 
25 percent of the average annual payment determined for 
that clinic during the PCASG period. Prior approval from 
CMS shall be required for sustainability payments in excess 
of 25 percent of the clinic’s average PCASG payment. The 
department may disburse the payment in the first quarter of 
demonstration year one. 

3. Upon CMS approval of the payment methodology, 
the department shall reconcile the amount of sustainability 
payments made to clinics during the period of October 1, 
2010 through December 31, 2010 against the actual 
payments that would have been made to the clinics under the 
approved payment methodology.  

a. Any overpayments made to a clinic shall be 
recouped from the clinic’s payments due in the quarter 
following the reconciliation.  

b. Any underpayments made to a clinic shall be 
made in the quarter following the reconciliation. 

4. The total of all sustainability payments made during 
the first quarter in demonstration year one shall not exceed 
$7.5 million. Any sustainability payments made shall be 
applied to the $30 million total computable annual allotment 
for demonstration year one.  

B. Reimbursement for services rendered during phase 
one and phase two of the demonstration shall be made 
according to the rate methodology established by the 
department and approved by CMS in the funding and 
reimbursement protocol for this waiver program.  

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Bureau of Health Services Financing, LR 36: 

Implementation of the provisions of this Rule may be 
contingent upon the approval of the U.S. Department of 
Health and Human Services, Centers for Medicare and 
Medicaid Services (CMS), if it is determined that 
submission to CMS for review and approval is required. 

Interested persons may submit written comments to Don 
Gregory, Bureau of Health Services Financing, P.O. Box 
91030, Baton Rouge, LA 70821-9030. He is responsible for 
responding to inquiries regarding this Emergency Rule. A 

copy of this Emergency Rule is available for review by 
interested parties at parish Medicaid offices. 

 
Bruce Greenstein 
Secretary 
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DECLARATION OF EMERGENCY 

Department of Health and Hospitals 
Bureau of Health Services Financing and 

Office of Aging and Adult Services 

Home and Community-Based Services Waivers 
Elderly and Disabled Adults 
Personal Assistance Services 

(LAC 50:XXI.8101, 8105, 8107, 8301, and 8503) 

The Department of Health and Hospitals, Bureau of 
Health Services Financing and the Office of Aging and Adult 
Services amends LAC 50:XXI.8101, §8105, §8107, §8301 
and §8503 in the Medical Assistance Program as authorized 
by R.S. 36:254 and pursuant to Title XIX of the Social 
Security Act. This Emergency Rule is promulgated in 
accordance with the provisions of the Administrative 
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in 
effect for the maximum period allowed under the Act or until 
adoption of the final Rule, whichever occurs first. 

To assure compliance with federal requirements regarding 
the cost-effectiveness of the Elderly and Disabled Adults 
(EDA) Waiver Program, the Department of Health and 
Hospitals, Bureau of Health Services Financing and the 
Office of Aging and Adult Services amended the provisions 
governing the EDA Waiver to: 1) change the allocation 
priority of waiver opportunities; 2) implement uniform 
needs-based assessments to determine the level of support 
needs and establish an individual cost cap based on need; 3) 
clarify the service cap for environmental accessibility 
adaptation services; 4) add shared supports to companion 
services; and 5) mandate that personal representatives cannot 
be the paid companion care worker (Louisiana Register, 
Volume 35, Number 11). The department promulgated an 
Emergency Rule which amended the provisions governing 
the EDA Waiver to implement a new service that 
incorporated the current functions of companion services 
and further clarified the provisions governing responsible 
representatives and discharge criteria (Louisiana Register, 
Volume 36, Number 6). The July 4, 2010 Emergency Rule 
also reorganized the provisions governing covered services 
in a more clear and concise manner in the Louisiana 
Administrative Code.  

The department now proposes to amend the provisions of 
the July 4, 2010 Emergency Rule to: 1) adopt provisions that 
address requests for services; 2) revise the provisions 
governing the allocation of waiver opportunities and the 
resource assessment process; 3) clarify the provisions 
governing restrictions for paid direct care staff and the place 
of service; and 4) revise the provisions governing provider 
responsibilities. This action is being taken to avoid federal 
sanctions for noncompliance with waiver cost-effectiveness 
requirements and to ensure long-term financial viability for 
the Elderly and Disabled Adults Waiver.  
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Effective October 20, 2010, the Department of Health and 
Hospitals, Office of Aging and Adult Services amends the 
provisions of the July 4, 2010 Emergency Rule governing 
the Elderly and Disabled Adults Waiver. 

Title 50 
PUBLIC HEALTH—MEDICAL ASSISTANCE 
Part XXI.  Home and Community-Based Services 

Waivers 
Subpart 7.  Elderly and Disabled Adults Waiver 

Chapter 81. General Provisions 
§8101. Introduction 

A. - B. … 
C. Requests for EDA waiver services shall be accepted 

from the following individuals: 
1. an individual who wants to receive EDA Waiver 

services; 
2. an individual who is legally responsible for a 

participant who may be in need of EDA Waiver services; or 
3. a responsible representative designated by the 

participant to act on his/her behalf in requesting EDA Waiver 
services.  

D. Each participant who requests EDA Waiver services 
has the option to designate a responsible representative. For 
purposes of these provisions, a responsible representative 
shall be defined as the person designated by the participant 
to act on his/her behalf in the process of accessing and/or 
maintaining EDA Waiver services. 

1. The appropriate form authorized by OAAS shall be 
used to designate a responsible representative.  

a. The written designation of a responsible 
representative does not give legal authority for that 
individual to independently handle the participant’s business 
without his/her involvement. 

b. The written designation is valid until revoked by 
the participant. To revoke the written designation, the 
revocation must be submitted in writing to OAAS or its 
designee. 

2. The functions of a responsible representative are to: 
a. assist and represent the participant in the 

assessment, care plan development and service delivery 
processes; and 

b. to aid the participant in obtaining all necessary 
documentation for these processes. 

3. The participant’s responsible representative shall 
not be reimbursed for providing services to the participant. 

4. An owner or employee of a EDA Waiver services 
agency may not be designated as a responsible 
representative for any recipient who receives services from 
an agency he/she owns or is employed by. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 30:1698 (August 2004), amended by the 
Department of Health and Hospitals, Office of the Secretary, 
Division of Long Term Supports and Services, LR 32:1245 (July 
2006), amended by the Department Of Health and Hospitals, Office 
of Aging and Adult Services, LR 34:1029 (June 2008), amended by 
the Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 35:2447 
(November 2009), amended LR 36: 

§8105. Programmatic Allocation of Waiver 
Opportunities  

A. … 
B. EDA Waiver opportunities shall be offered to 

individuals on the registry according to the following needs-
based priority groups. The following groups shall have 
priority for EDA Waiver opportunities, in the order listed: 

1. individuals with substantiated cases of abuse or 
neglect with Adult Protective Services or Elderly Protective 
Services who, absent EDA Waiver services, would require 
institutional placement to prevent further abuse and neglect; 

2. individuals diagnosed with Amyotrophic Lateral 
Sclerosis (ALS); 

3. individuals presently residing in nursing facilities 
for 90 or more continuous days; 

a. - e.NOTE. Repealed. 
4. individuals who are not presently receiving home 

and community-based services under another approved 
waiver program including, but not limited to the: 

a. Adult Day Health Care Waiver; 
b. New Opportunities Waiver; 
c. Supports Waiver; and 
d. Residential Options Waiver; 

5. all other eligible individuals on the Request for 
Services Registry (RFSR), by date of first request for 
services. 

C. - D. …  
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act.  
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 30:1699 (August 2004), amended by the 
Department of Health and Hospitals, Office of the Secretary, 
Division of Long Term Supports and Services, LR 32:1245 (July 
2006), amended by the Department of Health and Hospitals, Office 
of Aging and Adult Services, LR 34:1030 (June 2008), amended by 
the Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 35:2447 
(November 2009), amended LR 36: 
§8107. Resource Assessment Process 

A. - C.1. … 
2. The applicant/recipient may qualify for an increase 

in the annual services budget amount upon showing that: 
a. one or more answers are incorrect as recorded on 

the MDS-HC (with the exception of the answers in Sections 
AA, BB, A, and R of the MDS-HC); or 

C.2.b. - D. … 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act.  
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Bureau of Health Services Financing and the 
Office of Aging and Adult Services, LR 35:2447 (November 2009), 
amended LR 36: 
Chapter 83. Covered Services 
§8301. Service Descriptions 

A. Support Coordination is services that will assist 
recipients in gaining access to necessary waiver and State 
Plan services, as well as needed social, educational and other 
services, regardless of the funding source for these services. 
Support coordinators shall be responsible for ongoing 
monitoring of the provision of services included in the 
recipient’s approved CPOC.  
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B. Transition Intensive Support Coordination is services 
that will assist recipients who are currently residing in 
nursing facilities in gaining access to necessary waiver and 
State Plan services, as well as needed social, educational and 
other services, regardless of the funding source for these 
services. Support coordinators will initiate and oversee the 
process for assessment and reassessment, as well as be 
responsible for ongoing monitoring of the provision of 
services included in the recipient’s approved CPOC.  

C. Environmental Accessibility Adaptation is necessary 
physical adaptations made to the home to ensure the health, 
safety, and welfare of the recipient, or enable the recipient to 
function with greater independence in the home. Without 
these necessary adaptations, the recipient would require 
institutionalization. These services must be provided in 
accordance with state and local laws governing licensure 
and/or certification.  

1. There is a lifetime cap of $3,000 per recipient for 
this service. 

D. Personal Emergency Response System (PERS). This 
is an electronic device which enables the recipient to secure 
help in an emergency. PERS services are limited to specific 
recipients.  

5. - 5.e. Repealed. 
E. Personal Assistance Services (PAS) provides 

assistance to participants in performing the activities of daily 
living and household chores necessary to maintain the home 
in a clean, sanitary and safe environment, based on their 
CPOC. 

1. PAS may also include the following services based 
on the CPOC: 

a. protective supervision provided solely to assure 
the health and welfare of a participant with 
cognitive/memory impairment and/or physical weakness; 

b. supervising or assisting, as approved in the 
CPOC, a participant with functional impairments with health 
related tasks (any health related procedures governed under 
the Nurse Practice Act) if he/she is unable to do so without 
supports according to applicable delegation/medication 
administration; 

c. supervising or assisting the participant, who has 
no supports and is unable to do so without supports or has no 
available natural supports, to socialize in his/her community 
according to the desired outcomes included in the CPOC; 

d. escort services, which are used to accompany the 
individual outside of the home during the performance of 
tasks related to instrumental activities of daily living and 
health maintenance, and to provide the same assistance as 
would be rendered in the home; and 

e. extension of therapy services. 
 i. For purposes of these provisions, extension of 
therapy services may include instances where licensed 
practitioners may provide instruction to the worker so he/she 
is able to better assist the participant. 
 ii. Licensed therapists may choose to instruct the 
workers on the proper way to assist the participant in follow-
up therapy sessions. This assistance and support provides 
reinforcement of instruction and aids in the rehabilitative 
process. 
 iii. A registered nurse may instruct a worker to 
perform basic interventions with participants that would 
increase and optimize functional abilities for maximum 

independence in performing activities of daily living, such as 
range of motion exercises. 

2. PAS is provided in the participant’s home unless the 
participant requests to receive PAS outside of the home. 

a. PAS shall not duplicate the services provided to a 
participant who resides in an assisted living facility.  

b. The participant must be present while PAS 
services are being provided in the home. 

3. Service Restrictions  
a. PAS shall not be provided during the same 

designated hours or time period that a participant receives 
Adult Day Health Care services.  

b. Participants who receive PAS cannot receive 
Long-Term Personal Care Services. 

4. PAS services may be provided by one worker for up 
to three waiver participants who live together and who have 
a common direct service provider. 

a. Waiver participants may share PAS service staff 
when it is agreed to by the participants and health, safety and 
welfare can be assured for each individual. 

b. Shared PAS services will be reflected on the plan 
of care of each participant. 

5. The following individuals are prohibited from 
being reimbursed for providing services to a participant:  

a. the participant’s spouse; 
b. the participant’s curator; 
c. the participant’s tutor; 
d. the participant’s legal guardian; 
e. the participant’s responsible representative; or 
f. the person to whom the participant has given 

Representative and Mandate authority (also known as power 
of attorney). 

6. Participants are not permitted to receive PAS while 
living in a home or property owned, operated, or controlled 
by a provider of services who is not related by blood or 
marriage to the participant.  

F. Transition Services. These services assist an 
individual, who has been approved for an EDA Waiver 
opportunity, to leave a nursing facility and return to live in 
the community.  

1. Service Limit. Funds are available one time per 
lifetime for specific items as approved in the recipient’s 
CPOC. 

G. Adult Day Health Care (ADHC). ADHC services are 
a planned, diverse daily program of individual services and 
group activities structured to enhance the recipient’s physical 
functioning and to provide mental stimulation. Services are 
furnished for five or more hours per day (exclusive of 
transportation time to and from the ADHC facility) on a 
regularly scheduled basis for one or more days per week, or 
as specified in the plan of care. An adult day health care 
facility shall, at a minimum, furnish the following services: 

1. individualized training or assistance with the 
activities of daily living (toileting, grooming, eating, 
ambulation, etc.); 

2. health and nutrition counseling; 
3. an individualized, daily exercise program; 
4. an individualized, goal directed recreation program; 
5. daily health education; 
6. medical care management; 
7. one nutritionally balanced hot meal and two snacks 

served each day; 
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8. nursing services that include the following 
individualized health services: 

a. monitoring vital signs appropriate to the 
diagnosis and medication regimen of each recipient no less 
frequently than monthly; 

b. administering medications and treatments in 
accordance with physicians’ orders; 

c. monitoring self-administration of medications 
while the recipient is at the ADHC facility; and 

NOTE: All nursing services shall be provided in accordance 
with acceptable professional practice standards. 

d. transportation to and from the facility. 
NOTE: If transportation services that are prescribed in any 
participant’s approved CPOC are not provided by the ADHC 
facility, the facility’s reimbursement rate shall be reduced 
accordingly. 

H. Providers of EDA Waiver services must have a valid, 
current license for their respective service program, if 
applicable, and furnish services in accordance with the 
applicable licensing and/or certification requirements. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 30:1699 (August 2004), amended by the 
Department of Health and Hospitals, Office of the Secretary, 
Division of Long Term Supports and Services, LR 32:1245 (July 
2006), amended by the Department of Health and Hospitals, 
Bureau of Health Services Financing and the Office of Aging and 
Adult Services, LR 35:2448 (November 2009), amended LR 36: 
Chapter 85. Admission and Discharge Criteria 
§8503. Admission Denial or Discharge Criteria 

A. Admission shall be denied or the participant shall be 
discharged from the EDA Waiver Program if any of the 
following conditions are determined. 

1. - 7. … 
8. It is not cost effective or appropriate to serve the 

individual in the EDA Waiver. 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 30:1699 (August 2004), amended by the 
Department of Health and Hospitals, Office of the Secretary, 
Division of Long Term Supports and Services, LR 32:1246 (July 
2006), amended by the Department of Health and Hospitals, Office 
of Aging and Adult Services, LR 34:1030 (June 2008), amended by 
the Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 36: 
Chapter 89. Provider Responsibilities 
§8901. General Provisions  

A. Any provider of services under the EDA Waiver shall 
abide by and adhere to any federal or state laws, rules, 
policy, procedures, or manuals issued by the department. 
Failure to do so may result in sanctions.  

B. The provider agrees to not request payment unless the 
participant for whom payment is requested is receiving 
services in accordance with the EDA Waiver Program 
provisions. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 30:1700 (August 2004), amended by the 
Department of Health and Hospitals, Office of the Secretary, 
Division of Long Term Supports and Services, LR 32:1247 (July 

2006), amended by the Department of Health and Hospitals, 
Bureau of Health Services Financing and the Office of Aging and 
Adult Services, LR 36: 
§8903. Reporting Requirements 

A. Support coordination and direct service providers are 
obligated to report changes to the department that could 
affect the waiver participant's eligibility including, but not 
limited to, those changes cited in the denial or discharge 
criteria.  

B. Support coordination and direct service providers are 
responsible for documenting the occurrence of incidents or 
accidents that affect the health, safety and welfare of the 
recipient and completing an incident report. The incident 
report shall be submitted to the department with the 
specified requirements. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Bureau of Health Services Financing and the 
Office of Aging and Adult Services, LR 36: 

Implementation of the provisions of this Rule may be 
contingent upon the approval of the U.S. Department of 
Health and Human Services, Centers for Medicare and 
Medicaid Services (CMS), if it is determined that 
submission to CMS for review and approval is required. 

Interested persons may submit written comments to Don 
Gregory, Bureau of Health Services Financing, P.O. Box 
91030, Baton Rouge, LA 70821-9030. He is responsible for 
responding to inquiries regarding this Emergency Rule. A 
copy of this Emergency Rule is available for review by 
interested parties at parish Medicaid offices. 

 
Bruce D. Greenstein 
Secretary 

1010#023 
 

DECLARATION OF EMERGENCY 

Department of Health and Hospitals 
Bureau of Health Services Financing 

Inpatient Hospital Services Major Teaching Hospitals 
Qualifying Criteria 

(LAC 50:V.1301-1309)  

The Department of Health and Hospitals, Bureau of 
Health Services Financing proposes to adopt LAC 
50:V.1301-1309 in the Medical Assistance Program as 
authorized by R.S. 36:254 and pursuant to Title XIX of the 
Social Security Act. This Emergency Rule is promulgated in 
accordance with the provisions of the Administrative 
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in 
effect for the maximum period allowed under the Act or until 
adoption of the final Rule, whichever occurs first. 

The Department of Health and Hospitals, Office of the 
Secretary, Bureau of Health Services Financing adopted a 
rule that established the reimbursement of major and minor 
teaching hospitals as peer groups under the prospective 
reimbursement methodology for hospitals (Louisiana 
Register, Volume 20, Number 6). The department amended 
the June 20, 1994 Rule to adopt new criteria for the 
reimbursement of graduate medical education (GME) 
pursuant to Section 15 Schedule 09 of Act 19 of the 1998 
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Exhibit 42 Doc. 2482 Email from Steven Buco
to Rick Henley
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From: Steven Buco <sbuco@statres.com>
Sent: Wednesday, January 12, 2011 9:31 AM
To: Rick Henley <Rick.Henley@LA.GOV>
Cc: Candace Ricard <Candace.Ricard@LA.GOV>; Randy Davidson

<Randy.DAVIDSON@LA.GOV>
Subject: Pitts et al. vs Greenstein - Request for Production of Documents -

Item 24

The number of individuals on the EDA registry as of 1/11/11 is 19,156.
The number of individuals on the ADHC registry as of 1/11/11 is 666.
 
Steve
225.767.0501
President
Statistical Resources, Inc.

 
225.767.0501

 
PRIVACY AND CONFIDENTIALITY WARNING
This e-mail may contain Protected Health Information, Individually Identifiable Health Information and other information
which is protected by law. The information is intended only for the use of the intended recipient. If you are not the
intended recipient, you are hereby notified that any review, disclosure/re-disclosure, copying, storing, distributing or the
taking of action in reliance on the content of this e-mail and any attachments thereto, is strictly prohibited. If you have
received this E-mail in error, please notify the sender immediately and destroy the contents of this E-mail and its
attachments by deleting any and all electronic copies and any and all hard copies regardless of where they are
maintained or stored.
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Exhibit 43 Declaration of Gregory Ward, M.D.
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Exhibit 44  37 La Reg 1113 (April 20, 2011)
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outpatient hospital services rendered by non-rural, non-state 
hospitals designated as major teaching hospitals. 

Title 50 
PUBLIC HEALTH MEDICAL ASSISTANCE 

Part V.  Hospital Services 
Subpart 5.  Outpatient Hospitals 

Chapter 65. Teaching Hospitals 
Subchapter B. Reimbursement Methodology 
§6533. Major Teaching Hospitals 

A. Effective for dates of service on or after October 1, 
2009, a quarterly supplemental payment shall be issued to 
qualifying non-rural, non-state acute care hospitals for 
outpatient services rendered during the quarter. These 
payments shall be used to facilitate the development of 
public-private collaborations to preserve access to medically 
necessary services for Medicaid recipients. Aggregate 
payments to qualifying hospitals shall not exceed the 
maximum allowable cap for the state fiscal year. 

1. Qualifying Criteria. In order to qualify for the 
supplemental payment, the non-rural, non-state acute care 
hospital must: 

a. be designated as a major teaching hospital by the 
department in state fiscal year 2009; 

b. have provided at least 25,000 Medicaid acute 
care paid days for state fiscal year 2008 dates of service;  

c. have provided at least 4,000 Medicaid distinct 
part psychiatric unit paid days for state fiscal year 2008 
dates of service; and 

d. provided at least 20,000 Medicaid outpatient paid 
visits for state fiscal year 2008 dates of service. 

2. Payments shall be distributed quarterly based on 
Medicaid paid claims data from service dates in state fiscal 
year 2009.  

3. Payments are applicable to Medicaid service dates 
provided during each quarter and shall be discontinued for 
the remainder of the state fiscal year in the event that the 
maximum payment cap is reached or by June 30, 2011, 
whichever occurs first. 

AUTHORITY NOTE: Promulgated in accordance with R.S. 
36:254 and Title XIX of the Social Security Act. 

HISTORICAL NOTE: Promulgated by the Department of 
Health and Hospitals, Bureau of Health Services Financing, LR 37: 

Interested persons may submit written comments to Don 
Gregory, Bureau of Health Services Financing, P.O. Box 
91030, Baton Rouge, LA 70821-9030. He is responsible for 
responding to all inquiries regarding this Emergency Rule. A 
copy of this Emergency Rule is available for review by 
interested parties at parish Medicaid offices. 

 
Bruce D. Greenstein 
Secretary 

1104#059 
 
 

DECLARATION OF EMERGENCY 

Department of Health and Hospitals 
Bureau of  Health Services Financing 

and 
Office of Aging and Adult Services 

Personal Care Services Long-Term 
Policy Clarifications and Service Limit Reduction 

(LAC 50:XV.12901-12909 and 12911-12915) 

The Department of Health and Hospitals, Bureau of 
Health Services Financing and the Office of Aging and Adult 
Services amend LAC 50:XV.12901-12909 and §§12911-
12915 in the Medical Assistance Program as authorized by 
R.S. 36:254 and pursuant to Title XIX of the Social Security 
Act. This Emergency Rule is promulgated in accordance 
with the provisions of the Administrative Procedure Act, 
R.S. 49:953(B)(1) et seq., and shall be in effect for the 
maximum period allowed under the Act or until adoption of 
the final Rule, whichever occurs first. 

Senate Resolution 180 and House Resolution 190 of the 
2008 Regular Session of the Louisiana Legislature directed 
the department to develop and implement cost control 
mechanisms to provide the most cost-effective means of 
financing the Long-Term Personal Care Services (LT-PCS) 
Program. In compliance with these legislative directives, the 
Department of Health and Hospitals, Bureau of Health 
Services Financing and the Office of Aging and Adult 
Services amended the provisions governing the LT-PCS 
Program to: 1) implement uniform needs-based assessments 
for authorizing service units; 2) reduce the limit on LT-PCS 
service hours; 3) mandate that providers must show cause 
for refusing to serve clients; and 4) incorporate provisions 
governing an allocation of weekly service hours (Louisiana 
Register, Volume 35, Number 11).  

The department promulgated an Emergency Rule which 
amended the provisions governing long-term personal care 
services to: 1) establish provisions that address requests for 
services; 2) revise the eligibility criteria for LT-PCS; 3) 
clarify the provisions governing restrictions for paid direct 
care staff and the place of service; and 4) reduce the 
maximum allowed service hours (Louisiana Register, 
Volume 36, Number 8). The department promulgated an 
Emergency Rule which amended the provisions of the 
September 5, 2010 Emergency Rule to clarify the provisions 
of the Rule (Louisiana Register, Volume 36, Number 12). 
The department now proposes to amend the provisions of the 
December 20, 2010 Emergency Rule to further clarify the 
provisions of the Rule. This action is being taken to ensure 
that these provisions are promulgated in a clear and concise 
manner.  

Effective April 20, 2011, the Department of Health and 
Hospitals, Bureau of Health Services Financing and the 
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Office of Aging and Adult Services amend the provisions of 
the December 20, 2010 Emergency Rule governing long-
term personal care services. 

Title 50 
PUBLIC HEALTH—MEDICAL ASSISTANCE 

Part XV.  Services for Special Populations 
Subpart 9.  Personal Care Services 

Chapter 129. Long Term Care 
§12901. General Provisions 

A. The purpose of personal care services is to assist 
individuals with functional impairments with their daily 
living activities. Personal care services must be provided in 
accordance with an approved service plan and supporting 
documentation. In addition, personal care services must be 
coordinated with the other Medicaid and non-Medicaid 
services being provided to the recipient and will be 
considered in conjunction with those other services. 

B. Each recipient requesting or receiving long-term 
personal care services (LT-PCS) shall undergo a functional 
eligibility screening utilizing an eligibility screening tool 
called the Level of Care Eligibility Tool (LOCET), or a 
subsequent eligibility tool designated by the Office of Aging 
and Adult Services (OAAS). 

C. Each LT-PCS applicant/recipient shall be assessed 
using a uniform assessment tool called the Minimum Data 
Set-Home Care (MDS-HC) or a subsequent assessment tool 
designated by OAAS. The MDS-HC is designed to verify 
that an individual meets eligibility qualifications and to 
determine resource allocation while identifying his/her need 
for support in performance of activities of daily living 
(ADLs) and instrumental activities of daily living (IADLs). 
The MDS-HC assessment generates a score which measures 
the recipient’s degree of self-performance of late-loss 
activities of daily living during the period just before the 
assessment.  

1. The late-loss ADLs are eating, toileting, 
transferring and bed mobility. An individual’s assessment 
will generate a score which is representative of the 
individual’s degree of self-performance on these four late-
loss ADLs. 

C.2. - C.7. Repealed. 
D.  Based on the applicant/recipient’s uniform 

assessment score, he/she is assigned to a level of support 
category and is eligible for a set allocation of weekly service 
hours associated with that level.  

1. If the applicant/recipient disagrees with his/her 
allocation of weekly service hours, the applicant/recipient or 
his/her responsible representative may request a fair hearing 
to appeal the decision.  

2. The applicant/recipient may qualify for more hours 
if it can be demonstrated that: 

a. one or more answers to the questions involving 
late-loss ADLs are incorrect as recorded on the assessment; 
or 

b. he/she needs additional hours to avoid entering 
into a nursing facility. 

E. Requests for personal care services shall be accepted 
from the following individuals: 

1. a Medicaid recipient who wants to receive personal 
care services; 

2. an individual who is legally responsible for a 
recipient who may be in need of personal care services; or 

3. a responsible representative designated by the 
recipient to act on his/her behalf in requesting personal care 
services. 

F. Each recipient who requests PCS has the option to 
designate a responsible representative. For purposes of these 
provisions, a responsible representative shall be defined as 
the person designated by the recipient to act on his/her 
behalf in the process of accessing and/or maintaining 
personal care services. 

1. The appropriate form authorized by OAAS shall be 
used to designate a responsible representative.  

a. The written designation of a responsible 
representative does not give legal authority for that 
individual to independently handle the recipient’s business 
without his/her involvement. 

b. The written designation is valid until revoked by 
the recipient. To revoke the written designation, the 
revocation must be submitted in writing to OAAS or its 
designee. 

2. The functions of a responsible representative are to: 
a. assist and represent the recipient in the 

assessment, care plan development and service delivery 
processes; and 

b. to aid the recipient in obtaining all necessary 
documentation for these processes. 

F.3 - F.4. Repealed. 
AUTHORITY NOTE: Promulgated in accordance with R.S. 

36:254 and Title XIX of the Social Security Act. 
HISTORICAL NOTE: Promulgated by the Department of 

Health and Hospitals, Office of the Secretary, Bureau of Health 
Services Financing, LR 29:911 (June 2003), amended LR 30:2831 
(December 2004), amended by the Department of Health and 
Hospitals, Office of Aging and Adult Services, LR 32:2082 
(November 2006), LR 34:2577 (December 2008), amended by the 
Department of Health and Hospitals, Bureau of Health Services 
Financing and the Office of Aging and Adult Services, LR 35:2450 
(November 2009), LR 37: 
§12902. Participant Direction Option  

A. The Office of Aging and Adult Services implements a 
pilot program, the Louisiana Personal Options Program (La 
POP), which will allow recipients who receive long term 
personal care services (LT-PCS) to have the option of 
utilizing an alternative method to receive and manage their 
services. Recipients may direct and manage their own 
services by electing to participate in La POP, rather than 
accessing their services through a traditional personal care 
agency.  

1. La POP shall be implemented through a phase-in 
process in Department of Health and Hospitals 
administrative regions designated by OAAS. 

A.2. - B.1. ... 
2. With the assistance of a services consultant, 

participants develop a personal support plan based on their 
approved plan of care and choose the individuals they wish 
to hire to provide the services. 

C. - E.1. ...  
2. Change in Condition. The participant’s ability to 

direct his/her own care diminishes to a point where he/she 
can no longer do so and there is no responsible 
representative available to direct the care. 

3. Misuse of Monthly Allocation of Funds. The LA 
POP participant or his/her responsible representative uses 
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