
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

 
 
 
JAMES SPEET and ERNEST SIMS, 

 
Plaintiffs, 

 
vs.        Hon. Robert J. Jonker 
 
BILL SCHUETTE, Attorney General for the   Case No. 1:11-cv-972 
State of Michigan, in his official capacity; 
CITY OF GRAND RAPIDS; KEVIN 
BELK, Chief of Police of the Grand Rapids 
Police Department, in his official capacity; 
and OFFICER GREGORY BAUER, in his 
individual capacity, 

 
Defendants. 

_______________________________________/ 
 
 

STIPULATION AND PROPOSED ORDER RE 
 

ENTRY OF FINAL JUDGMENT ON FIRST AND THIRD COUNTS  
OF COMPLAINT UNDER RULE 54(B) AND  

ENTRY OF PERMANENT INJUNCTION  
BARRING ENFORCEMENT OF M.C.L. § 750.167(1)(h) 

 
 Plaintiffs James Speet and Ernest Sims, by and through their attorney Miriam J. 

Aukerman, American Civil Liberties Union Fund of Michigan; Defendant Bill Schuette, by and 

through Assistant Attorney General Ann M. Sherman; and Defendants City of Grand Rapids, 

Kevin Belk, and Gregory Bauer, by and through Assistant City Attorney Margaret P. Bloemers, 

hereby stipulate as follows: 

1. On August 24, 2012 the Court granted summary judgment on the First and Third Counts 

of the Plaintiffs’ Complaint and invited the parties to submit a stipulation and proposed 
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order regarding the nature and scope of relief to be entered at this time and the desired 

timing for future litigation of the remaining claims in the case. 

2. Defendant Bill Schuette will appeal the decision of the Court.  The City of Grand Rapids 

Defendants are seeking a decision from the Grand Rapids City Commission about 

whether an appeal will be filed.  

3. The parties agree that because an appeal will be filed, it is prudent to stay litigation on the 

remaining claims until after appellate review has been completed.  Therefore, the parties 

believe that entry of a final order under Fed. R. Civ. P. 54(b) on the First and Third 

Counts of the Complaint is appropriate.  The parties agree that entry of a final order 

under Fed. R. Civ. P. 54(b) would enable the Defendants to file an appeal as of right. 

4. The parties further ask that the Court, first, expressly enter a final judgment as to fewer 

than all the claims in the case and, second, expressly determine that there is no just reason 

to delay appellate review.  See Gen. Acquisition, Inc. v. GenCORP, Inc., 23 F.3d 1022, 

1026 (6th Cir. 1994) (setting out two-step process under Rule 54(b)). 

5. The parties also believe that, in the interest of preserving the time and resources of the 

Court and of the parties, motions for an award of attorneys’ fees and costs, including 

taxable costs, should be deferred until the conclusion of all appeals in this case.  

6. Accordingly, the parties request that the Court enter an order as follows: 

a. Final judgment is entered in favor of Plaintiffs under Fed. R. Civ. P. 54(b) on the 

First and Third Counts of the Complaint for the reasons set forth in the August 24, 

2012 Court’s Opinion and Order (Docket #25). 

b. Defendants are permanently enjoined from enforcing M.C.L. § 750.167(1)(h).  

This injunction is issued based on the Court’s determination that, on its face, 
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M.C.L. § 750.167(1)(h) violates the First Amendment and the Equal Protection 

Clause of the Fourteenth Amendment of the United States Constitution. 

c. Pursuant to Fed. R. Civ. P. 65(d)(2), this injunction applies to the parties; the 

parties’ officers, agents, servants, employees and attorneys; and all other persons 

who are in active concert or participation with the parties or the parties’ officers, 

agents, servants, employees or attorneys. 

d. The Court expressly directs that this judgment constitutes a final order of the 

Court with respect to fewer than all of the claims in this case.  This judgment is a 

final order with respect to the First and Third Counts of the Complaint only.  The 

Second, Fourth, and Fifth Counts of the Complaint remain pending. 

e. The Court expressly determines that there is no just reason to delay appellate 

review.  The First and Third Counts of the Complaint allege, and the Court has 

found, that M.C.L. § 750.167(1)(h) is unconstitutional on its face.  The remaining 

claims are as-applied challenges.  Whether litigation on the as-applied challenges 

will be necessary depends, primarily, upon whether the statute is unconstitutional 

on its face.   

f. Further proceedings on the Second, Fourth and Fifth Claims in the Complaint 

shall be stayed with respect to all parties to this action, pending the conclusion of 

all appeals in this case.  This provision shall not preclude any action to enforce the 

injunction or any other orders entered by this Court.  This provision also shall not 

preclude a negotiated settlement between any or all of the parties, or entry of any 

court orders applicable to such a settlement.   

Case 1:11-cv-00972-RJJ  Doc #26 Filed 09/10/12  Page 3 of 6   Page ID#367



4 

 

g. Plaintiffs shall have until sixty days after the conclusion of all appeals in this case 

to file their motion for an award of attorneys’ fees and costs, including taxable 

costs.   

i. The “conclusion of all appeals” means the latest of: (1) the expiration of 

Defendants’ time to file a notice of appeal with the United States Court of 

Appeals for the Sixth Circuit if no Defendant files a notice of appeal; (2) if 

one or more Defendants appeal to the United States Court of Appeals for 

the Sixth Circuit, the expiration of time to file a petition for certiorari to 

the United States Supreme Court following a final decision by the Sixth 

Circuit; (3) the denial of a petition of certiorari by the United States 

Supreme Court; or (4) the granting of a petition for certiorari and 

disposition of this case by the United States Supreme Court. 

ii. Rather than file a separate bill of costs, Plaintiffs shall include the taxable 

items with the other costs for which they seek an award on the schedule 

established in this Order. 

iii. This Order supersedes any otherwise applicable time limits for the filing 

of attorney fee petitions, including any time limits specified in Fed. R. 

Civ. P. 54(d).   

iv. This provision shall not preclude a negotiated settlement between any or 

all of the parties with respect to attorneys’ fees, or entry of any court 

orders applicable to such a settlement.   

 
WHEREFORE, the parties request that the Court enter their proposed order. 
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_/s_Miriam J. Aukerman   _____ 
Miriam J. Aukerman (P63165) 
American Civil Liberties Union 
 Fund of Michigan 
West Michigan Regional Office 
89 Ionia NW, Suite 300 
Grand Rapids, MI 49503 
(616) 301-0930 
maukerman@aclumich.org 
 
_/s  Daniel S. Korobkin_______ 
Daniel S. Korobkin (P72842) 
Michael J. Steinberg (P43085) 
Kary L. Moss (P49759) 
American Civil Liberties Union 
 Fund of Michigan 
2966 Woodward Ave. 
Detroit, MI 48201 
(313) 578-6824 
dkorobkin@aclumich.org  
msteinberg@aclumich.org  
 
Attorneys for Plaintiffs

_/s_Ann M. Sherman (with consent)_ 
Ann M. Sherman (P67762) 
Assistant Attorney General 
P.O. Box 30736 
Lansing, MI 48909 
(517) 373-6434 
shermana@michigan.gov 
 
Attorney for Defendant Bill Schuette 
 
_/s_Margaret P. Bloemers (with consent)  
Margaret P. Bloemers (P40853) 
Assistant City Attorney 
300 Monroe Ave., NW, Ste. 620 
Grand Rapids, MI 49503 
(616) 456-3809 
mbloemer@grcity.us 
 
Attorney for Defendants City of Grand 
Rapids, Kevin Belk, and Officer Gregory 
Bauer
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Certificate of Service 

 

This Stipulation was filed using the Court’s ECF system, which provides same-day e-
mail service to all counsel of record.  

 

/s/ Miriam Aukerman  

maukerman@aclumich.org (P63165) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

 
 
JAMES SPEET and ERNEST SIMS, 

 
Plaintiffs, 

 
vs.        Hon. Robert J. Jonker 
 
BILL SCHUETTE, Attorney General for the   Case No. 1:11-cv-972 
State of Michigan, in his official capacity; 
CITY OF GRAND RAPIDS; KEVIN 
BELK, Chief of Police of the Grand Rapids 
Police Department, in his official capacity; 
and OFFICER GREGORY BAUER, in his 
individual capacity, 

 
Defendants. 

_______________________________________/ 
 
 

ORDER RE ENTRY OF FINAL JUDGMENT ON  
FIRST AND THIRD COUNTS OF COMPLAINT UNDER RULE 54(B)  

 
AND  

 
ENTRY OF PERMANENT INJUNCTION  

BARRING ENFORCEMENT OF M.C.L. § 750.167(1)(h) 
 
 

This matter having come before the Court upon the parties’ Stipulation re Entry of Final 

Judgment on the First and Third Counts of the Complaint Under Rule 54(b) and Entry of a 

Permanent Injunction Barring Enforcement of M.C.L. § 750.167(1)(h), and the Court being fully 

advised in the premises, IT IS HEREBY ORDERED that: 

1. Final judgment is entered in favor of Plaintiffs under Fed. R. Civ. P. 54(b) on the First 

and Third Counts of the Complaint for the reasons set forth in the Court’s August 24, 

2012 Opinion and Order (Docket # 25). 
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2. Defendants are permanently enjoined from enforcing M.C.L. § 750.167(1)(h).  This 

injunction is issued based on the Court’s determination that, on its face, M.C.L. § 

750.167(1)(h) violates the First Amendment and the Equal Protection Clause of the 

Fourteenth Amendment of the United States Constitution. 

3. Pursuant to Fed. R. Civ. P. 65(d)(2), this injunction applies to the parties; the parties’ 

officers, agents, servants, employees and attorneys; and all other persons who are in 

active concert or participation with the parties or the parties’ officers, agents, servants, 

employees or attorneys. 

4. The Court expressly directs that this judgment constitutes a final order of the Court with 

respect to fewer than all of the claims in this case.  This judgment is a final order with 

respect to the First and Third Counts of the Complaint only.  The Second, Fourth, and 

Fifth Counts of the Complaint remain pending. 

5. The Court expressly determines that there is no just reason to delay appellate review.  

The First and Third Counts of the Complaint allege, and the Court has found, that M.C.L. 

§ 750.167(1)(h) is unconstitutional on its face.  The remaining claims are as-applied 

challenges.  Whether litigation on the as-applied challenges will be necessary depends, 

primarily, on whether the statute is unconstitutional on its face.    

6. Further proceedings on the Second, Fourth and Fifth Claims in the Complaint shall be 

stayed with respect to all parties to this action, pending the conclusion of all appeals in 

this case.  This provision shall not preclude any action to enforce the injunction or any 

other orders entered by this Court.  This provision also shall not preclude a negotiated 

settlement between any or all of the parties, or entry of any court orders applicable to 

such a settlement.   
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7. Plaintiffs shall have until sixty days after the conclusion of all appeals in this case to file 

their motion for an award of attorneys’ fees and costs, including taxable costs.   

a. The “conclusion of all appeals” means the latest of: (1) the expiration of Defendants’ 

time to file a notice of appeal with the United States Court of Appeals for the Sixth 

Circuit if no Defendant files a notice of appeal; (2) if one or more Defendants appeal 

to the United States Court of Appeals for the Sixth Circuit, the expiration of time to 

file a petition for certiorari to the United States Supreme Court following a final 

decision by the Sixth Circuit; (3) the denial of a petition of certiorari by the United 

States Supreme Court; or (4) the granting of a petition for certiorari and disposition of 

this case by the United States Supreme Court. 

b. Rather than file a separate bill of costs, Plaintiffs shall include the taxable items with 

the other costs for which they seek an award on the schedule established in this Order. 

c. This Order supersedes any otherwise applicable time limits for the filing of attorney 

fee petitions, including any time limits specified in Fed. R. Civ. P. 54(d).   

d. This provision shall not preclude a negotiated settlement with respect to attorneys’ 

fees between any or all of the parties, or entry of any court orders applicable to such a 

settlement.   

 

IT IS SO ORDERED. 

 

 
Dated: _______________________   _______________________ 
       ROBERT J. JONKER 
       UNITED STATES DISTRICT JUDGE 
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